
Insurance

by Maximilian A. Pock*

Of the seventy-five cases the supreme court and the court of appeals
decided during this survey period, only a few make "hard" insurance law
in the sense that they are cases of first impression in this state. About
half apply, refine, adapt, or distinguish elements of established doctrine
as demanded by their peculiar litigation context. The remaining cases
have such large procedural or evidentiary components that they can only
be loosely described as "insurance" cases just because they have evolved
in an insurance integument. Editorial space constraints have compelled a
certain parsimony, if not randomness, in the selection process. In order to
permit cross referencing and to preserve continuity of format, the writer
will employ the same subject matter headings and subclassifications
which he has used for more than two decades in the pages of this review.

I. AGENTS AND BROKERS

Misleading agency classifications have often led to what one might call
a "hardening of the categories" which impede rather than aid proper
analysis of the relationship.' In spite of this obstacle, several cases have
managed to deal lucidly with the liabilities of insurance intermediaries.
These cases will be discussed seriatim because they cannot be readily in-
terwoven into a seamless fabric.

In Henry v. Dairyland Insurance Co.,2 an independent insurance
agency representing various companies had its underwriting privileges
withdrawn by Dairyland, one of the insurers which the agency repre-
sented in the past.2 Nevertheless, the agency subsequently issued a tem-
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3. Id. at 250, 366 S.E.2d at 799.
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porary written binder on the insured's vehicle on behalf of Dairyland"
which never received the application nor any premiums and never issued
a policy. The court held that in order to prevail against Dairyland, the
insured must establish that he relied upon apparent agency, in the sense
that Dairyland held the agent out as its authorized representative by
newspaper advertisements or by leaving promotional materials at its of-
fices.' In order to prevail on an actual authority theory, the insured must
establish that the agency had in fact survived the formal withdrawal of
underwriting privileges. While there was some evidence in the record that
Dairyland continued to issue some policies on applications procured
through the agent, the evidence was too scanty to weigh in the balance.'
This left the insured with the insupportable proposition that he could
establish actual authority solely by the plausible representations originat-
ing with the agent's employees and his own mistaken, although justifiable,
assumption that they were true.7

Karp v. Western Life Insurance Co.' involved an agent, styled as an
insurance broker, who allegedly told an applicant for additional life insur-
ance coverage, on a policy previously procured through the agent, that
such coverage would be effective immediately.' The court held that while
there was an issue whether the agent represented the insured or the in-
surer in this transaction, it need not be resolved.'0 Even if the agent rep-
resented the insurer, this did not "automatically clothe him with the
power to issue a valid oral binder."' 1 At best, the agent's statement quali-
fied as an, expression of his opinion on the coverage of the policy and did
not work as an estoppel against the agent or his principal."

In Strickland General Agency v. Puritan Insurance Co.,13 the insurer
instructed its general agent to cancel a fire insurance policy pursuant to a
request the representative of the insured's estate submitted. 14 Though
having ample opportunity to do so, the agent delayed sending the statu-
tory cancellation or nonrenewal notice" until the property burned down,

4. Id. at 251, 366 S.E.2d at 800. The facts are simplified. There was more than one
binder involved.

5. Id. at 252-53, 366 S.E.2d at 801.
6. See id. at 253, 366 S.E.2d at 801.
7. Id. at 252, 366 S.E.2d at 800.
8. 182 Ga. App. 693, 356 S.E.2d 893 (1987).
9. Id. at 694-95, 356 S.E.2d at 893-94.

10. Id. at 695, 356 S.E.2d at 894-95.
11. Id. at 694, 356 S.E.2d at 894. O.C.G.A. § 33-24-33(d) (1982) does not allow binders

for life or accident and sickness insurance.
12. Id.
13. 184 Ga. App. 286, 361 S.E.2d 186 (1987).
14. Id. at 286-87, 361 S.E.2d at 186.
15. The court found O.C.G.A. § 33-24-46(c) (1982) to be applicable rather than the more
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thus "locking" the insurer into liability for the loss."6 The court held that
the agent's inaction constituted both a breach of the agency agreement
and of the fiduciary duty owed to the insurer."

Finally, McCullohs Service Station, Inc. v. Wilkes,"' serves as a drastic
reminder that an insured's failure to read his policy and to seek prompt
rectification of its nonconformities may serve as a powerful defense not
only to the insurer but also to the agent procuring the policy. An inde-
pendent agent, specifically asked to secure a $500,000 automobile liability
policy for a garage,19 issued a certificate of insurance that showed a cover-
age of $500,000.20 Subsequently, the agent delivered a policy issued by an
insurer different from the one named in the certificate, explaining that he
did so because he got another company to secure a better rate for the
insured."1 On that occasion, the insured asked the agent to keep the pol-
icy along with the others which were in his custody. In any event, the
policy actually issued carried only a $100,000 liability limit.'2 The court
conceded that an agent, whether acting as a broker for the insured or as a
dependent agent for the insurer, who presented himself as an expert in
the field and who performed professional services on behalf of the in-
sured, could be liable ex delicto for negligence in performing such ser-
vices. 2 In this case, however, the agent had no discretion and did not
have to exercise his expertise in procuring the "right" coverage for the
insured. He could only produce the precise policy requested, which estab-
lished a contractual relationship rather than a fiduciary duty. As a result,
the insured could not rely upon the agent exercising his expertise. In-
stead, the insured had to rely on his own ability to discern the difference
between the policy he requested and the policy he received and to seek
prompt rectification of the policy's nonconformities.

II. BETTERMENTS AND IMPROVEMENTS INSURANCE

Atlanta Eye Care, Inc. v. Aetna Casualty & Surety Co.,'" invites atten-
tion to an important distinction, occasionally blurred even in the minds
of attorneys, between the concept of insurable interest, as a public policy
test for the validity of an insurance contract, and the concept of indem-

general provisions of O.C.G.A. § 33-24-44 (1982).
16. 184 Ga. App. at 287, 361 S.E.2d at 186-87.
17. Id.
18. 183 Ga. App. 687, 359 S.E.2d 745 (1987).
19. Id. at 687, 359 S.E.2d at 746.
20. Id. at 688, 359 S.E.2d at 746.
21. Id.
22. Id.
23. Id.
24. 185 Ga. App. 507, 364 S.E.2d 634 (1988).
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nity as a factual-legal test for measuring insured losses. A commercial
tenant obtained a business owner's policy which covered, inter alia, its
use interest in "[t]enants [sic] improvements and betterments"' 5 also de-
fined in the "Newspeak" of Simple-English policies as "fixtures, altera-
tions, installations, or additions you pay for (exclusive of your rent) that
are a part of a building you rent and that cannot be legally removed."'
When a fire substantially destroyed the tenant's improvements, the ten-
ant claimed the entire amount it expended upon the improvements as
compensation for the loss.27 The court held that this amount was subject
to a deduction of those sums that the landlord contributed to the making
of the improvements the lease required and that he paid to the tenant by
way of reimbursement28 The court explained that the tenant had an un-
deniable insurable interest in the improvements and could insure them
for their entire current replacement value.2 The tenant failed to insure
for replacement value, however, and thus limited recovery to indemnity
for its cash outlay according to the plain terms of the policy."0

III. BINDING RECEIPT

Unlike some other jurisdictions which hold virtually as a matter of law
that binding receipts create temporary contracts of insurance instanter,
regardless of the ambiguity or absence of ambiguity of their provisions,"'
Georgia approaches binding receipts on a case by case basis according to
their specific language. 2 North Carolina Mutual Life Insurance Co. v.
Bailey"8 is another chapter in the continuing saga of the binding receipt,
which is probably more prone to litigation than any other contract of sim-
ilar brevity.8' A soliciting agent delivered a binding receipt after collect-
ing a premium that was too small because he simply miscalculated it.""
The insurer claimed that there was no temporary insurance in effect be-
cause the receipt clearly conditioned coverage upon payment of "a full

25. Id. at 507, 364 S.E.2d at 635.
26. Id. (quoting the policy's terms) (emphasis in original policy).
27. Id.
28. Id.
29. Id.
30. Id.
31. See, e.g., Ranson v. Penn Mut. Life Ins. Co., 43 Cal. 2d 420, 274 P.2d 633 (1954);

Collister v. Nationwide Life Ins. Co., 479 Pa. 579, 388 A.2d 1346 (1978).
32. See, e.g., Woodmen of the World Life Ins. Soc'y v. Etheridge, 223 Ga. 231, 154

S.E.2d 369 (1967).
33. 185 Ga. App. 191, 363 S.E.2d 586 (1987).
34. For a general discussion of judicial interpretation of conditional receipt forms, see R.

KeETON, BAsic TEXT ON INSURANcE LAW § 2.3(c)(2) (1971).
35. 185 Ga. App. at 191, 363 S.E.2d at 587.
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first premium in accordance with the published rates .... , The court
made short shrift of this claim by holding that an incorrect premium,
which an otherwise authorized agent quotes and collects, effects immedi-
ate coverage as long as it is not "so substantially at variance with the
[insurer's] rate schedule as to put a reasonable person on notice of its
inadequacy.

''8 7

Once this temporary insurance is in effect, a mere failure of the insured
to respond to a demand to make up the premium discrepancy will not
terminate it. In the absence of pertinent regulatory or contractual provi-
sions, only an unequivocal rejection or cancellation notice and return of
the premium can effect termination. Literal compliance with a condition
can only be demanded if the insurer informs the insured of the precise
acts encompassed by such compliance."

IV. CANCELLATION, LAPSE, AND NONRENEWAL

The Georgia Code provides that "nonrenewal shall not be effective un-
less written notice is provided to the insured stating the date the nonre-
newal will be effective, which effective date shall not be less than 30 days
after the date of the notice .. . .39 In Protective National Insurance Co.
v. Ashley,'0 the insureds under a mobile home policy admitted they re-
ceived a series of three written notices beginning sixty days before the
expiration date reminding them that the policy would expire if payment
of $107 did not reach the insurer by April 18, 1983.41 The insureds did
not respond because they wanted the policy to lapse and to substitute for
it a policy bought from another insurer.'" After a loss, they claimed that
the first policy remained in force because of defective notices under the
nonrenewal procedure.'8 The court held that the statute required no pe-
remptory and unconditional notification of nonrenewal." Specific notifi-
cation, couched in conditional but clear language that the policy would
expire on a certain date in the event of nonpayment of that a certain
premium by that date, satisfied the wording and the purpose of the stat-
ute.4' "The purpose of [the notice provision] is to provide the insured

36. Id., 363 S.E.2d at 588 (quoting the terms of the receipt).
37. Id. at 192, 363 S.E.2d at 588.
38. Id. at 193, 363 S.E.2d at 589.
39. O.C.G.A. § 33-24-46(d) (1982).
40. 182 Ga. App. 526, 356 S.E.2d 230 (1987).
41. Id. at 526, 356 S.E.2d at 230.
42. Id.
43. Id.
44. Id. at 527, 356 S.E.2d at 231.
45. Id.
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with notice as to the status of his policy.""
Leader National Insurance Co. v. Gaydon47 is illuminating on a point

of legislative construction. The insured, under a policy financed by a pre-
mium finance company, contended that a former section of the Code4

demanded that he be given two separate notices to effect cancellation of
his policy: one from the premium finance company and one from the in-
surer.49 The insured buttressed his argument by pointing out that the sec-
tion had been amended and now specifically states that effective cancella-
tion does not require that the insurer give a separate notice.50 The
insured contended this negation of any requirement for duplicative notice
shows that such notice was an affirmative element under the former
section. 1

The court, after laboring its way through a convoluted and complex
section, construed it to mean that there was no requirement for duplica-
tive notices.5' Why then the amendment? The court reiterated that one
may well presume from "the addition of words . . . that the legislature
intended some change in the existing law"' as one must equally presume
that it intended "to effect [no] greater change than is clearly apparent
either by express declaration or by necessary implication."' The court
concluded in light of its construction of the former section that the legis-
lature could have only intended to make explicit that which was formerly
only made implicit and to change clarity but not meaning."

V. COOPERATION-NOTICE OF ACCIDENT

Insurance policies typically provide that an insured must give notice of
an accident or occurrences "immediately" or "as soon as practicable."
These cooperation clauses come usually well armed with "buckler and
shield" as express conditions precedent, the noncompliance with which
results in a forfeiture of coverage. Southern Guaranty Insurance Co. v.
Miller's suggests again that this exhortation to speed need not be taken

46. Id.
47. 185 Ga. App. 322, 363 S.E.2d 859 (1987).
48. Former O.C.G.A. § 33-22-13 (1982) in conjunction with O.C.G.A. § 33-24-44 (1982).
49. 185 Ga. App. at 322-23, 363 S.E.2d at 860.
50. Id. at 324, 363 S.E.2d at 861. O.C.G.A. § 33-24-44(e) (1982) as amended by 1984 Ga.

Laws 1345 § 4 and 1987 Ga. Laws 1466 § 1.
51. 185 Ga. App. at 324, 363 S.E.2d at 861.
52. Id. at 325, 363 S.E.2d at 862. See former O.C.G.A. § 33-24-44 (1982) in conjunction

with O.C.G.A. § 33-22-13 (1982).
53. 185 Ga. App. at 327, 363 S.E.2d at 863.
54. Id. (emphasis in original).
55. Id.
56. 183 Ga. App. 261, 358 S.E.2d 611 (1987).
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too literally. Notice was given about fourteen months after a collision,
triggered by a claim for personal injuries from the other driver's attor-
ney. 7 The evidence showed that the insured decided that the accident
was too trivial to report because an inquiry of the other driver, in the
presence of a police officer, elicited the response that there were no per-
sonal injuries and that there was little, if any, property damage." The
court held that on these facts, it was not error for the trial court to con-
clude that the delay in giving notice was reasonable as a matter of law
and to grant judgment in favor of the insured."

What must the notice contain in order to be sufficient? Obviously, the
purpose of adequate notice is to allow the insurer to inform itself
promptly as to the nature of the accident, to investigate it, and to make
decisions in regard to possible settlement. The quantity of detail neces-
sary to accomplish this purpose cannot be decided by rubric, but must be
judged on a case by case basis. In Hamm v. Ledesma,1° there was evi-
dence that the insured had been in the office of the agency from which he
procured his insurance and conversed with a sympathetic employee about
his son's death.6 The court held that this contact raised issues of fact
regarding the sufficiency of the notice that would have to be resolved by a
jury, thus withstanding disposition by summary judgment in favor of the
insurer.62

VI. DEFENSE: LIAmLITY INSURER'S DUTY TO EXTEND

The duty to defend the insured is a valuable form of "legicare" pro-
vided in liability policies. Tort actions against the insured, which allege
losses that are within the coverage, activate the duty to defend and thus
extend this duty to losses that are actually found to be outside the cover-
age or losses inside the coverage for which the insured and hence the in-
surer are not liable.

Simmons v. Select Insurance Co.'s involved an abortive attempt to in-
voke the duty to defend in a peculiar factual setting." The insured garage
operator issued a check to pay for the damage done to a car while being
towed by a wrecker. 5 When the insured discovered that the claimant in-
cluded pre-existing damage in her "estimate," the insured stopped pay-

57. Id. at 264, 358 S.E.2d at 613 (Beasley, J., dissenting).
58. Id. at 262, 358 S.E.2d at 611.
59. Id. at 263, 358 S.E.2d at 612.
60. 184 Ga. App. 237, 361 S.E.2d 205 (1987).
61. Id. at 237, 361 S.E.2d at 206.
62. Id. at 238, 361 S.E.2d at 207.
63. 183 Ga. App. 128, 358 S.E.2d 288 (1987).
64. Id. at 128, 358 S.E.2d at 288.
65. Id., 358 S.E.2d at 289.
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ment of the check but failed to tell the claimant of the stoppage."' This
precipitated claimant's tort action in which she alleged that she suffered
damage when her checks "bounced" as a result of the unrevealed stop
payment order.67 The insured notified the insurer and demanded a de-
fense contending that any damage from the stop payment order was the
result of covered "accident," defined in the policy as "continuous or re-
peated exposure to the same condition[s] [resulting in] bodily injury...
or property damage" the insured neither expected nor intended."s The
court rejected this contention holding that even if one concedes that the
damage was unintentional and unexpected, it cannot be said that the sin-
gle instance of stoppage of payment on one check involved "continuous or
repeated exposure to the same condition." 6 Nor can it be said that the
resultant financial harm qualified as "property damage," defined in the
policy as "damage to or loss of use of tangible property. 7 0

VII. DEFINITIONS: CONSTRUCTION AND INTERPRETATION

A. Collapse-"All Risk" Policies

In Lipsitz v. Fireman's Fund Insurance Co.,71 the roof of a refrigerated
warehouse collapsed just five days after replacement of an expired com-
prehensive all-risk policy with a named peril policy.' The evidence indi-
cated that during the term of the all-risk policy, water entered the roof's
insulation and turned into ice, thus causing the structure to sag, and cre-
ating a ponding effect eventuating in its collapse.' s The insurer contended
that there was no coverage as a matter of law because the policy expired
before the insured event occurred."4 The court disagreed holding that
"collapse," unless otherwise defined in the policy, does not necessarily oc-
cur the moment the structure physically disintegrates but may occur at
an earlier moment, i.e. when there is a "reasonably detectable serious im-
pairment of structural integrity." '75 This impairment may not be equated
only with collapse but may, standing by itself, constitute such "direct
physical loss or damage from any external cause" as the policy purports

66. Id.
67. Id.
68. Id. at 130, 358 S.E.2d at 290-91 (quoting the policy's terms),
69. Id. Other issues not relevant to this discussion were pretermitted.
70. Id. (quoting the policy's definition).
71. 183 Ga. App. 270, 358 S.E.2d 624 (1987).
72. Id. at 270, 358 S.E.2d at 625.
73. Id.
74. Id.
75. Id. at 271, 358 S.E.2d at 625 (quoting Nationwide Mut. Fire Ins. Co. v. Tomlin, 181

Ga. App. 413, 352 S.E.2d 612 (1986)).
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to covere.7 The facts of the case thus commit the question of coverage to
the jury and elude disposition by summary judgment.7

B. Household

Today's creative and pluriform living arrangements continue to make it
difficult to ascertain just who is residing in the same household for pur-
poses of the ubiquitous omnibus clauses in automobile insurance policies.
Grange Mutual Casualty Co. v. Brinkley78 involved three policies with
no-fault provisions covering a "relative ... who is a resident of the same
household as the named insured whether or not temporarily residing else-
where."79 The named insured's minor daughter lived with him for about
seven months when she decided to move in with her boyfriend. 0 The
daughter had been living with her boyfriend for about eleven months
when injured in an accident while riding as a passenger on an uninsured
motorcycle operated by her boyfriend.81 During this period, the daughter
left some of her belongings in her former bedroom in her father's house s2

Although she indicated to her father more than once that she intended to
return and subject herself to a measure of parental discipline, she never
actually attempted to do so.ss Thus, the issue became whether or not the
daughter continued to be a "resident" of her father's household.84 Be-
cause of the particular embroidery of the language employed ("whether or
not temporarily residing elsewhere"),85 the court invoked the "residence"
test of Davenport v. Aetna Casualty Insurance Co." This test abandons
the "common roof" as the sole controlling element and permits drawing
discrete "conclusion[s] based on the aggregate details of the living ar-
rangements of the parties."87 Accordingly, the court held, on these facts,
the insurer not entitled to summary judgment that the claimant was no
longer a resident of her father's household as a matter of law.8

76. Id. (quoting the policy's terms).
77. Id.
78. 182 Ga. App. 273, 355 S.E.2d 767 (1987).
79. Id. at 274, 355 S.E.2d at 768 (quoting the policy's terms).
80. Id.
81. Id. at 273-74, 355 S.E.2d at 767-68.
82. Id. at 274, 355 S.E.2d at 768.
83. Id.
84. Id.
85. Id. at 275, 355 S.E.2d at 768.
86. 144 Ga. App. 474, 241 S.E.2d 593 (1978).
87. 182 Ga. App. at 274-75, 255 S.E.2d at 768 (quoting Davenport, 144 Ga. App. at 475,

241 S.E.2d at 594).
88. Id. at 275-76, 255 S.E.2d at 768-69. Perhaps unnecessarily the court felt compelled to

overrule Robertson v. Lumbermen's Mut. Casualty Co., 160 Ga. App. 52, 286 S.E.2d 305
(1981), at least to the extent that the case "may be read as authority for the proposition
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C. Loading of a School Bus

In Cawthon v. Waco Fire & Casualty Insurance Co.,ss the court faced a
case of first impression in this state: does the loading process of a school
bus only commence "when the driver properly turns on the amber pre-
warning signals as she approaches the boarding point,""' or can it com-
mence at an earlier moment?

Prior case law*' fairly supported the proposition that a child crossing a
road while a school bus is stopped with its lights flashing is under the
protection of the school bus, and any injuries sustained during this phase
of operations are treated as arising out of the use of the school bus and
are covered under the language of business automobile liability policies
and pertinent statutes.ss In the case sub judice, an on-coming automobile
killed a child attempting to cross to a bus stop.9 At that time the bus was
either stopped or had barely left the prior bus stop less than 528 feet
away."' There was evidence that the bus driver previously either explicitly
ordered the child to cross the highway prior to the arrival of the bus or
inadvertently created the reasonable impression that this was her order."

The court rejected the notion that the independent, voluntary actions
taken by the child alone could, by themselves, initiate the loading pro-
cess." Rather, the court determined that only the bus driver could have
initiated the loading process.97 The court also rejected the notion that the
loading process could commence no sooner than the moment the driver
signaled her intentions to put the children under the protection of the
bus.ss Accordingly, the court held that proof of the driver's orders and the
child's compliance with them in attempting to cross the highway would
demand the conclusion that the driver commenced the loading process

that one who does not 'physically maintain permanent or frequently utilized living accom-
modations in the principal insured's home' may never, regardless of other circumstances, be
considered a member of his household." 182 Ga. App. 273, 276, 355 S.E.2d 767, 769 (1987)
(quoting Birdsong, J., special concurring opinion).

89. 183 Ga. App. 238, 358 S.E.2d 615 (1987).
90. Id. at 241, 358 S.E.2d at 618 (quoting Eden Prairie Indep. School Dist. v. Auto-

Owners Ins. Co., 279 N.W.2d 358 (1979)).
91. See Georgia Farm Bureau Mut. Ins. Co. v. Greene, 174 Ga. App. 120, 329 S.E.2d 204

(1985).
92, See O.C.G.A. § 33-24-51 (1982).
93. 183 Ga. App. at 239, 358 S.E.2d at 617.
94. Id.
95. Id. at 239-40, 358 S.E.2d at 617. There were complaints that the school bus was

delaying traffic on the highway because of the children's tardiness. Id. at 239, 358 S.E.2d at
617.

96. Id. at 241, 358 S.E.2d at 618.
97. Id.
98. Id. at 241-42, 358 S.E.2d at 618.
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and extended it to include the child's actions, thus bringing the accident
within the policy's coverage."

D. Loss of Income or Earnings During Disability

Under the No-Fault Act, an insured may recover benefits for "loss of
income or earnings during disability."100 May the insurer terminate pay-
ments on a mere showing that the insured would have been out of work
anyway because the plant where he had been working continuously for
fifteen years had ceased operations at some point during the period of
disability? In Auto-Owner Insurance Co. v. Sapp,1 1 the court emphati-
cally held that it could not.'02 In order to establish with reasonable cer-
tainty his loss of income during disability the insured need only, as was
done in this case, show "a continuous pattern of employment prior to the
commencement of his disability." 0 To require the insured prove that he
would have obtained alternative employment after the plant closing
would result in a virtual "catch-22," as it would be most unlikely for him
to receive any job offers while disabled." 4

E. Private Passenger Automobile

In Sanders v. Georgia Farm Bureau Mutual Insurance Co.,'"5 the court
exhibited judicial cognizance of the exponentially accelerating changes in
our personal transportation modules and held that a Ford Ranger pick-up
truck could qualify as a "private passenger automobile" defined in a pol-
icy as a "four wheel private passenger, station wagon or jeep type auto-
mobile."' 06 The court reasoned that modern-day usage has turned the
pick-up truck into a dual or multi-purpose vehicle and "one cannot say
that a pick-up, per se, either is or is not a passenger automobile."' 0 7 The
classification of the automobile will depend on whether it is used to trans-
port passengers in a private setting or to haul cargo in a commercial in-

99. Id.
100. O.C.G.A. § 33-34-4(a)(2)(B) (1982).
101. 185 Ga. App. 661, 365 S.E.2d 286 (1988).
102. Id. at 661, 365 S.E.2d at 286.
103. Id. at 662, 365 S.E.2d at 287 (quoting Allison v. Auto Owners Ins. Co., 256 Ga. 446,

447, 349 S.E.2d 682 (1986)).
104. Id. Accord Insurance Co. of North America v. Smith, 183 Ga. App. 266, 358 S.E.2d

658 (1987).
105. 182 Ga. App. 279, 355 S.E.2d 705 (1987). The court in Sanders overruled Cotton

States Mut. Ins. Co. v. Hutto, 115 Ga. App. 164, 154 S.E.2d 375 (1967).
106. 182 Ga. App. at 281, 355 S.E.2d at 707 (quoting the policy's terms).
107. Id. at 283, 355 S.E.2d at 708 (quoting Kramer v. State Farm Mut. Ins. Co., 211 Kan.

69, 505 S.W.2d 646, 648 (1973)).
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tegument.'0 8 The shades of gray between these two extremes ultimately
present questions of fact for determination by the jury."9

F. Use of a Motor Vehicle

In Allstate Indemnity Co. v. Denison,'" an independent mobile home
repair contractor died of carbon monoxide poisoning when he fell asleep
in his parked Chevrolet van while on an out-of-town trip.' Authorities
found the insured contractor lying across the two front seats and on top
of a storage compartment that he installed between the seats."" The stor-
age compartment was level with the seats and formed a flat surface that
served as a crude cot."" The source of the carbon monoxide was a rudi-
mentary propane fuel heater that the deceased devised from a propane
lantern and which he placed in a five gallon bucket on the floor of the van
in order to provide warmth whenever he used it for sleeping accommoda-
tions."' The renovations of the van commenced after issuance of the pol-
icy in question." 5 The court in Allstate held that the insured's death did
not arise from the "use of a motor vehicle as a vehicle.""' The court
reasoned that the vehicle was not in any way constructed for normal
sleeping purposes and the van's use as a regular overnight lodging facility
constituted a real and substantial departure from the normal, intended
and insured purpose of the vehicle."1

This decision, although perhaps harsh, is not meant to discourage driv-
ers from using their vehicles for occasional sleeping, nor is it meant to
imply that the proper purpose of vehicles is forever fixed by their manu-
facturers and their original design." 8 Rather, the decision merely cautions
owners contracting for insurance to inform their insurers of any altera-
tions that would be a substantial departure from the "visual and patent"
purposes. of a given vehicle."' This information, however, need not be ex-
press. Whenever a visual inspection of the alteration or modification
reveals to the insurer the nature of the new use, the insurer is deemed to
consent to the converge. 20

108. Id. See 505 S.W.2d at 648.
109. Id.
110. 185 Ga. App. 390, 364 S.E.2d 103 (1987).
111. Id. at 391, 364 S.E.2d at 104.
112. Id.
113. Id.
114. Id.
115. Id.
116. O.C.G.A. § 33-34-2(9) (1982) (emphasis added).
117. 185 Ga. App. at 392, 364 S.E.2d at 105.
118. Id.
119. Id.
120. Id. The court contrasted Kicklighter v. Allstate Ins. Co., 175 Ga. App. 586, 333
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VIII. LIMITATIONS ON COVERAGE-EXCEPTIONS AND EXCLUSIONS

Four cases involved the claim that certain exclusions from coverage
were incompatible with statutory mandates, invalid on grounds of general
public policy, or misconstrued. In Coren v. Puritan Insurance Co.,121 the
pilot of a helicopter, used for ambulance and charter service, crashed the
aircraft when he treated a party of friends to a "joy-ride . ' 12' At the time
of the ride, the helicopter was undergoing maintenance and repairs in-
volving the disconnection of its vital torque sensor lines, and no mechanic
authorized its return to service as required by FAA regulation."23 The in-
surer denied liability relying on a policy endorsement excluding "[alny
loss arising from operation with aircraft for which an airworthiness certif-
icate. . . has expired by its own terms."""' The insureds, conceding argu-
endo that the exclusion was facially applicable, contended that it was vio-
lative of Georgia statute which provides that "[no policy. . . delivered
in this state . . . shall exclude or deny coverage because the aircraft is
operated in violation of civil air regulations pursuant to federal, state or
local laws or ordinances.1'' 5 The court held that this statute addressed
itself solely to those violations of aviation regulations which occur in the
course of operating the aircraft because their entire scheme is "so labyrin-
thine that it is nearly impossible for a plane crash to occur without the
violation of at least one regulation."' 6 The present exclusion was never-
theless valid because it fell within an exception to the statute which pro-
vides that "[t]his . . . section does not prohibit the use of specific exclu-
sions . . . [e]stablishing limitations on the use of the aircraft.""' The
court properly excluded coverage not because of the manner in which the
aircraft was operated but because it was operated at all.1" 8 To hold other-
wise would be tantamount to mandating coverage for unauthorized use of
unsafe aircraft."2'

In State Farm Fire & Casualty Co. v. Morgan,'" the evidence showed
that a chronically heavy drinker, apparently without any provocation,

S.E.2d 670 (1985), in which a van had been outfitted as a fully furnished camper at the time
the policy was first issued. But see 185 Ga. App. at 393, 364 S.E.2d at 105 (Deen, P.J.,
dissenting).

121. 184 Ga. App. 667, 362 S.E.2d 380 (1987).
122. Id. at 667, 362 S.E.2d at 381.
123. Id.
124. Id. at 668, 362 S.E.2d at 382 (emphasis added) (quoting the policy's terms).
125. O.C.G.A. § 33-24-30(a) (1982).
126. 184 Ga. App. at 670, 362 S.E.2d at 383 (quoting Southwestern Life Ins. Co. v. Row-

sey, 514 S.W.2d 802, 806 (Tex. Ct. App. 1974)).
127. Id. (quoting O.C.G.A. § 33-24-30(b)(4) (1982)).
128. Id. at 671, 362 S.E.2d at 383.
129. See generally 184 Ga. App. at 671, 362 S.E.2d at 383.
130. 185 Ga. App. 377, 364 S.E.2d 62 (1987).
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shot members of his family and then killed himself.131 An autopsy showed
that his blood alcohol content was 0.25 percent.182 The court held that
this did not demand the conclusion as a matter of law that the injuries
resulting from the shooting were either "intended or expected" by the
insured and thus expressly excluded from coverage of his homeowner's
liability policy.88 The court reasoned that the public policy that sanc-
tions nearly inflexible attitudes towards voluntary intoxication as a de-
fense in criminal cases was not decisive in regard to liability insurance
coverage. 1

4

In criminal matters, the law simply seeks to protect the innocent from
attacks by drunks.'" In insurance controversies, the law seeks to discour-
age drunks from intentionally inflicting injury upon the innocent by im-
posing upon them the full dollar consequences of a personal financial re-
sponsibility for their acts while at the same time serving the public
interest in securing plenary compensation for the innocent victims of
these very acts." These conflicting pulls are best reconciled by taking the
"narrowest view" of the exclusion that is consistent with the purpose of
discouraging intentional acts."7

The question whether insurers could validly exclude injuries to de-
scribed persons and classes from compulsory automobile liability cover-
ages surfaced again in Southern Guaranty Insurance Co. v. Preferred
Risk Mutual Insurance Co."' The wife of the named insured suffered
injuries in an accident while she was a passenger in her husband's car
after she permitted a friend to take the wheel.1"9 The insurer denied lia-
bility because the policy contained an exclusion "for bodily injury to the
insured or any relative of the insured residing in the same household or as
the insured. 1" 0 The supreme court held that the exclusion did not violate
public policy."' While it is generally true that the law requires compul-
sory liability insurance not only for the benefit of the insured but also for
ensuring compensation for innocent victims of negligent motorists, this is
not a controlling principle of invariant application. If it were, compulsory
liability insurance would invalidate all exclusions in automobile policies.
Hence, the court must discretely evaluate whether each individual exclu-

131. Id. at 377, 364 S.E.2d at 63.
132. Id.
133. Id. at 379, 364 S.E.2d at 64.
134. Id. at 378, 364 S.E.2d at 64.
135. Id.
136. Id.
137. Id.
138. 257 Ga. 355, 359 S.E.2d 665 (1987).
139. Id. at 355, 359 S.E.2d at 666.
140. Id.
141. Id. at 356, 359 S.E.2d at 667.
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sion either unfairly exposes the insured to liability or unfairly penalizes
innocent victims." Under the facts of the case, the exclusion did not ex-
pose the husband as named insured to liability at all. As an insured per-
son, his injured wife is presumed to know the policy limitations; the wife-
was in a position to inquire whether her friend had a policy of her own
before turning the wheel over to her. The wife thus did not qualify as an
entirely "innocent" victim in the sense of being a passive member of the
public that compulsory insurance regimes seek to protect. 1 4

In Smith v. Southeastern Fidelity Insurance Co.14
1 by contrast, the su-

preme court cast a more jaundiced eye upon insurer's attempts to limit
personal injury protection (PIP) benefits under Georgia's No-Fault Stat-
ute145 by imaginative use of exclusions. The victim in this case died alleg-
edly as a result of injuries sustained in an accident involving his em-
ployer's tractor-trailer, which he was driving on business. His wife
claimed PIP benefits under a policy insuring the victim's three privately
owned personal automobiles. The insurer denied liability, relying on the
policy's "Wholesale and Retail Delivery Endorsement," which excluded
coverage "when a vehicle is being driven ... by any person who is driv-
ing ... for wholesale or retail transport ... of goods ... in connection
with any business or enterprise.'" The supreme court held that the stat-
ute plainly invalidated this exclusion because the statute mandates with-
out exception that minimum no-fault benefits be available "for accidental
bodily injury sustained while occupying any motor vehicle." 7 To carve
out a judicial exception for business owned and operated vehicles would
reduce the coverage below the statutory minimum."

IX. 'No-FAULT' INSURANCE

The original and amended procedures for offering optional personal in-
jury protection (PIP) coverages continue to clamor for fine tuning by ju-
dicial gloss. These procedures generate a veritable torrent of litigation
that, although subsiding slightly, does not lend itself to analysis on a
case-by-case basis within'the narrow confines of this survey. The author,
therefore, picked two slightly off-beat cases to serve as surrogates for all
others.

142. Id.
143. Id.
144. 258 Ga. 15, 365 S.E.2d 105 (1988) (reversing Smith v, Southeastern Fidelity Ins.

Co., 181 Ga. App. 316, 352 S.E.2d 407 (1986)).
145. O.C.G.A. §§ 33-34-1 to -15 (1982 & Supp. 1988).
146. 258 Ga. at 15, 365 S.E.2d at 106.
147. Id. at 16, 365 S.E.2d at 107 (quoting O.C.G.A. § 33-34-7(a)(1)(1982)) (emphasis

added).
148. Id.
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First, Ervin v. Automobile Club Insurance Co. 4'9 is one of unadorned
simplicity. Only the wife signed an application for an automobile insur-
ance policy covering a married couple. No one disputed that her husband
was illiterate, that he authorized her to sign on his behalf, and that she
affixed her signature and her husband's in the agent's presence. 1 0 After
an accident, the husband contended that the court must deem the insurer
to have extended the maximum (PIP) coverage to him and not the basic
coverage reflected because the insurer failed to obtain his signature af-
forded in the policy application form. 51 He relied on the "equal dignities
rule," which mandates that "[t]he act creating [an] agency shall be exe-
cuted with the same formality. . . as the law prescribes for the execution
of the act for which the agency shall be created.' ' 2 The court held that
the claimant could not run with the hares and hold with the hounds by
arguing simultaneously that he authorized his wife to sign the application
form to procure on his behalf the very policy which is a predicate of his
present claim but that he did not authorize her to act on his behalf when
she made an election of PIP coverage.' 5 This inconsistent posture raised
an estoppel against disavowal of his admitted agency. 1 4

Second, Southern General Insurance Co. v. Mathis' is a case of
greater complexity. When applying for an automobile insurance policy in
1981, the insured checked the box on the insurer's application form that
affirmatively indicated that he wanted a policy issued with full optional
PIP coverage. The policy as issued, and as subsequently renewed, contin-
ued only the basic coverage, and the insurer only charged the premium
for that coverage. When an accident killed the insured in 1984, his widow
and the executor of his estate claimed the availability of the full $50,000
of PIP coverage.56 The court agreed. 1 7 The insured's acceptance of the
mandatory offer of optional PIP coverage entitled him to receive as a
matter of law, a policy which afforded him that coverage."0 8 Because the
policy he did receive was not in compliance with law, undisputed evidence
that the insured breached his duty to examine the policy and to reject it
as failing to provide the coverage for which he applied was irrelevant.1 9

The insurer cannot contend that the insured's failure to reject the policy

149. 184 Ga. App. 496, 361 S.E.2d 870 (1987).
150. Id. at 497, 361 S.E.2d at 871.
151. Id.
152. Id. at 498, 361 S.E.2d at 871-72 (quoting O.C.G.A. § 10-6-2 (1982)).
153. Id., 361 S.E.2d at 872.
154. Id.
155. 183 Ga. App. 823, 360 S.E.2d 19 (1987).
156. Id. at 823, 360 S.E.2d at 20.
157. Id. at 827, 360 S.E.2d at 23.
158. Id.
159. Id. at 826, 360 S.E.2d at 22.
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received constituted an acceptance of the insurer's counter-offer of de-
based coverage because the insurer was at that time in no legal position
to make a counter-offer; the insurer already "locked [itself] into" a con-
tract for full PIP coverage when it dispatched the nonconforming pol-
icy.160 The general rules of contract formation are inapposite here because
completion of the application, far from being an offer by the insured,
served as an acceptance of an offer of full PIP coverage that the statute
compelled the insurer to incorporate into the application form.161 More-
over, this is not a garden-variety case in which the insured, after dallying
in seeking rectification, claims benefits that the policy actually issued
does not provide. 16' This is a case in which the policy actually provides,
by operation of law, the very benefits claimed.'"

One should clearly perceive that Mathis involved vested and substan-
tive rights rather than inchoate and remedial rights. The case thus
presented the obverse of the stereotypical situation in which an injured
party claims retroactive PIP benefits, contending that the insurer, by fail-
ing to provide "separate spaces" in the application, or by some other pro-
cedural violation of pre-1982 law,'" as the supreme court construed those
procedural violation in the benchmark case of Flewellen v. Atlanta Casu-
alty Co.,165 deprived him of an opportunity to accept or reject the
mandatory offer of PIP coverage. In such a case, tendering any additional
premium due and satisfying other conditions activated the right of the
injured party to make a claim for PIP coverage. 1" This right was incho-
ate, unfinished, and remedial in nature. As such, the General Assembly
could and did terminate the right when it amended the former proce-
dures for offering optional PIP coverages and declared that procedural
defects in policies existing before November 1, 1982 were in effect
cured.167 Mullins v. First General Insurance Co.'" held that the amend-
ment was only prospective in application. 6' The amendment barred all
claims arising from accidents that occurred after November 1, 1982,
under pre-existing policies that companies issued in response to deficient
applications, and not claims that had already accrued before that date."0

160. Id. at 826-27, 360 S.E.2d at 22-23.
161. Id., 360 S.E.2d at 22.
162. Id. at 827, 360 S.E.2d at 23.
163. Id.
164. O.C.G.A. § 33-34-5(b) (1982).
165. 250 Ga. 709, 300 S.E.2d 673 (1983).
166. Id. at 711-12, 300 S.E.2d at 676.
167. O.C.G.A. § 33-34-5(c) (1982) (as amended by 1982 Ga. Laws 1234).
168. 253 Ga. 486, 322 S.E.2d 265 (1984).
169. Id. at 487, 322 S.E.2d at 267.
170. Id. at 488, 322 S.E.2d at 267.
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X. UMBRELLA LIABILITY FLOATER-AUTOMOBILE ENDORSEMENT

What is the relationship or the "interface," as we are now wont to say,
between an excess liability floater and the underlying automobile liability
policy? In Lamb Brothers Lumber Co., Inc. v. South Carolina Insurance
Co.' the first insurer covered the insured through an automobile liability
policy with a basic limit of $500,000 and the second insurer covered the
insured through an umbrella policy with an excess limit of $1,000,000. " '
These policies covered the insured when an automobile accident occurred
involving one of its employees and resulting in a tort suit against the in-
sured.1" The umbrella policy contained an automobile liability endorse-
ment which provided in substance that the insurance that the umbrella
policy afforded did not apply to liability arising out of the use of
automobiles "unless such liability is covered by valid and collectible un-
derlying insurance at the limits shown in the Schedule of Underlying In-
surance [$500,000], but only for such hazards for which coverage is af-
forded by said underlying insurance."'174 It also stated that "[i]n the event
there is no recovery available to the insured as a result of insolvency of an
underlying insurer ... the coverage hereunder shall apply in excess of
the applicable limit of liability ($500,000) .. .

When the first insurer became insolvent, the Georgia Insurers Insol-
vency Pool stepped into the picture, retained counsel to defend the in-
sured, and afforded coverage with a limit of $50,000 less a $100 deducti-
ble, roughly one tenth of the basic policy limit.17 6 The court held that the
umbrella policy was too clear and unambiguous to permit beneficent con-
struction in favor or the insured which would extricate him from his pre-
dicament.17 The second insurer simply provided excess coverage of up to
$1,000,000 in the event that a court rendered a judgment exceeding
$500,000 against the insured. The mere existence of a valid underlying
policy with the $500,000 limit stipulated in the automobile liability en-
dorsement of the umbrella policy did not obligate the second insurer to
provide first dollar coverage in the event that the underlying insurer be-
came insolvent; nor did the umbrella policy obligate its issuer to provide
a defense in the absence of an express undertaking to do so. " 8

171. 186 Ga. App. 51, 366 S.E.2d 388 (1988).
172. Id. at 51, 366 S.E.2d at 389.
173. Id. at 52, 366 S.E.2d at 389.
174. Id. at 51, 366 S.E.2d at 389.
175. Id. at 52, 366 S.E.2d at 389.
176. Id.
177. Id. at 53, 366 S.E.2d at 390.
178. Id.
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XI. UNINSURED MOTORIST COVERAGE

A. Notice to Uninsured Motorist Carrier

The uninsured motorist endorsement becomes operative when it is as-
certainable that the operator does not have insurance, rather than when
the accident actually occurs. If the endorsement provides for notice "as
soon as practicable", the court should interpret the endorsement to read
"4as soon as practicable after discovery of the uninsured status." 79 The
court reiterated and applied this principle in Knight v. Georgia Farm Bu-
reau Mutual Insurance Co.'10 which held that the failure to develop evi-
dence concerning the discovery date of the "uninsured status" precluded
a summary judgment for failure to give timely notice."' Within limits,
however, notice procedures are amenable to party autonomy as exempli-
fied by Adams v. Doe."' The policy afforded coverage for "hit-and-run"
accident victims who could not identify the person colliding with them,
only on the express condition that "the insured ... shall have reported
the accident within 10 days or as soon as practicable to the Georgia Di-
rector of Public Safety, and shall have filed with the company within 30
days 'thereafter' a statement under oath''18 setting forth the facts in sup-
port of his claim against unidentified persons. The court found that this
language unambiguously demanded a notice within thirty days after a
"hit-and-run" collision."8' Notice after a delay of nearly five months, no
matter how justified, failed to trigger coverage under the thirty-day notice
requirement.'8 5

While correctly deciding the case on its facts, the court may have
overgeneralized its conclusions regarding the language of the thirty-day
notice requirement. Without extending its etymological range one could
interpret the phrase "within 30 days thereafter" as referring either to the
actual date of the accident or to the date of the report of the accident to
the Director of Public Safety. Because the insurer drafted the language of
the policy, contra proferentem would compel adoption of the alternative
that is most favorable to the insured. Thus, the Director nevertheless
treats a substantially delayed report as having been made "as soon as
practicable," leaving the insured an extra thirty days to perfect notice to
his insurer. Unfortunately, this beneficent construction would not have
altered the result in the case sub judice because the insured informed the

179. Gregory v. Allstate Ins. Co., 134 Ga. App. 461, 464, 214 S.E.2d 696, 698 (1975).
180. 184 Ga. App. 312, 361 S.E.2d 190 (1987).
181. Id. at 314-15, 361 S.E.2d at 192-93.
182. 182 Ga. App. 269, 355 S.E.2d 471 (1987).
183. Id. at 269, 355 S.E.2d at 472.
184. Id. at 269-70, 355 S.E.2d at 472-73.
185. Id. at 270, 355 S.E.2d at 473.
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Director of the accident the day it occurred, immediately activating the
thirty-day period.'"6

B. Procedure

Under the Uninsured Motorist Act' 87 and its judicial gloss, 88 an in-
surer, upon being served in an action against an alleged uninsured
tortfeasor, "may elect to plead only in the name of the [defendant],
thereby obtaining an adjudication of tort liability without the potentially
prejudicial injection into the case of the presence of insurance cover-
age." s9 If the insurer makes this election, regardless of tort liability, there
is no contract liability to the insured under the uninsured motorist cover-
age. The insurer may elect to plead in its own name and to obtain an
adjudication on that issue without incurring the expense of an indepen-
dent action for declaratory judgment or of defending two lawsuits. 0

In Fire & Casualty Insurance Co. v. Spell,"" an insurer filed an answer
in its own name in a wrongful death action against two defendants who
were allegedly jointly and severally liable to the parents of the dece-
dent.192 The insurer conceded that a liability policy it issued afforded cov-
erage to the first defendant and that the uninsured motorist rider of the
same policy also potentially covered the claim against the second unin-
sured defendant."83 The insurer, however, contended that its total expo-
sure under both the liability and uninsured motorist coverages could not
exceed $15,000 because of a "write down" clause in the policy which in
substance provides that any payments under the uninsured coverage
would automatically reduce any amounts the claimant was entitled to re-
cover for the same damage under the liability coverage of the same pol-
icy.'" The insurer sought and obtained a partial summary judgment on
this issue."95

The court held that the partial summary judgment was error."" The
partial summary judgment should have been denied and the defense itself
stricken from the answer."17 The Uninsured Motorist Act" 8 did not estab-

186. Id.
187. O.C.G.A. § 33-7-11(d) (1982).
188. Moss v. Cincinnati Ins. Co., 154 Ga. App. 165, 170, 268 S.E.2d 676, 680 (1980).
189. Id.
190. Id.
191. 183 Ga. App. 675, 359 S.E.2d 705 (1987).
192. Id. at 675-76, 359 S.E.2d at 706.
193. Id. at 675, 359 S.E.2d at 706.
194. Id. at 676, 359 S.E.2d at 706.
195. Id.
196. Id. at 677-78, 359 S.E.2d at 707.
197. Id.
198. O.C.G.A. § 33-7-11(d) (1982).
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lish any procedure authorizing an uninsured motorist carrier to file an
answer in its own name and to raise therein a "defense" affecting any
coverage other than that afforded under the uninsured motorist rider. Al-
lowing such a defense would inject into the underlying torts action the
factually irrelevant and legally inadmissible issue of the existence and
limits of the defendant's liability insurance coverage. 1" Assuming that
the torts action created a justiciable controversy with regard to liability
coverage, the insurer should have sought a declaratory judgment.100

Is an uninsured motorist carrier precluded from obtaining adjudication
of coverage issues in an action for declaratory judgment when it can be
shown that it could have obtained the same adjudication had it elected to
defend a torts action against an uninsured motorist in its own name?
Knight v. Georgia Farm Bureau Mutual Insurance Co.2 01 held that the
carrier is not so precluded.202 The procedures regulating the participation
of insurers in such torts actions20 3 confer merely a right to file responsive
pleadings, but do not impose an obligation to do so and are thus entirely
optional. It is only when the insurer actually elects to defend the torts
action in its own name that the court may foreclose an action for a declar-
atory judgment concerning all those issues the insurer could have
raised.

2 4

C. Rejection of Uninsured Motorist Coverage

Can an insured properly reject uninsured motorist coverage in the mid-
dle of a one-year policy term by simply dispatching a letter instructing
the issuing agent to delete the coverage from his automobile policy imme-
diately? The court's affirmative answer to this question in National
Union Fire Insurance Co. v. Johnson20 5 is not entirely elucidating. The
insured had written the letter in question during the 1984 policy term.
After the insurer renewed the policy for 1985, the insured rejected unin-
sured coverage by written endorsement some months after the 1985 term
began. 2" There was conflict in the evidence concerning whether the in-
sured executed the 1985 endorsement before or after the accident for
which the insured sought uninsured motorist coverage.2 01 The court held
that the 1984 letter was effective as a rejection because it complied with

199. 183 Ga. App. at 675, 677, 359 S.E.2d at 705, 707.
200. Id. (quoting O.C.G.A. § 9-4-2 (1982)).
201. 184 Ga. App. 312, 361 S.E.2d 190 (1987).
202. Id. at 315, 361 S.E.2d at 193.
203. O.C.G.A. § 33-7-11(d) (1982).
204. 184 Ga. App. at 315, 361 S.E.2d at 193.
205. 183 Ga. App. 38, 357 S.E.2d 859 (1987).
206. Id. at 38-39, 357 S.E.2d at 859.
207. Id. at 39, 357 S.E.2d at 860.
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the only statutory requirement for rejection, namely, that the rejection be
in writing.'" 8 Once effectively rejected, the same insurer need not provide
uninsured motorist coverage in the subsequent renewal policy issued.2 0'
Therefore, the date intended to be the effective date of the 1985 endorse-
ment was irrelevant.

The above rationale, while dispositive of the case, does not really ex-
plain when the mid-term rejections became operative. It appears that if
the insurance company acted upon the 1984 letter, the action resulted in
a cancellation or partial modification of the contract in existence for the
1984 term. If the insurance company did not act upon the letter, then the
letter can hardly be said to be effective as a mid-term rejection because
there was no outstanding offer at that time that was capable of being
rejected. One can only infer that the court actually held that the 1984
letter effected rejection of the offer of renewal before it was tendered. The
timing of the rejection was irrelevant because the legislature would have
addressed the question had it intended to add further formal requisites
for the rejection of uninsured motorist benefits.

D. Uninsured or Underinsured Status

Pre-1987 law deemed a motor vehicle uninsured or underinsured if its
applicable liability coverage limits were less than the limits of the unin-
sured motorist coverage afforded under the victim's own insurance policy,
in the event the motor vehicle was only considered "uninsured for the
amount of the difference between the available coverages under. . . lia-
bility insurance ...and the limits of the uninsured motorist coverage

M~10provided under the insured's motor vehicle insurance policy ....
This caused unconscionable hardship to victims who had the misfortune
of being injured by drivers who exhausted their liability insurance by
payments to other victims occasioned by the very magnitude of the acci-
dent. In Harwell v. Continental Insurance Co.,211 the court awarded
plaintiff $350,000 for personal injuries, $100,000 of which was theoreti-
cally recoverable under the tortfeasor's liability insurance. Because of
payments of torts claims to others, the plaintiff saw his proportionate
share reduced to a paltry $12,620.212 Plaintiff contended that because his
own uninsured motorist coverage had a limit of $25,000 and the actual
coverage available to him under the liability policy was half of that, the

208. Id.
209. Id.
210. O.C.G.A. § 33-7-11(b)(1)(D)(ii) (1982) (amended by 1986 Ga. Laws 394, 395) (em-

phasis added).
211. 183 Ga. 410, 359 S.E.2d 172 (1987).
212. Id. at 410, 359 S.E.2d at 173.
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insurance policy underinsured the tortfeasor's automobile.' 3 The court
held, as it had to given the unambiguous language of the statute, that the
victim was simply out of luck.'"

In 1986, the General Assembly finally rectified this anomaly prospec-
tively for policies issued, delivered, or renewed in Georgia on or after Jan-
uary 1, 1987.215 As a component of the test of uninsured or underinsured
status, it substituted the coverage that is actually available under a given
liability limit for that which is theoretically available. Nevertheless, one
may surmise that prior law will continue to disappoint victims of pre-
1987 accidents for some time.

XII. WAIVER AND ESTOPPEL

The language of insurance contracts, even when its impact is softened
by contra proferentem, appropriate in contracts of adhesion, can still cut
off an insured's claims with the precision of a guillotine. It is therefore
understandable that insurance policies have become hunting grounds for
waiver and estoppel. In Watson v. Southern Insurance Co.,21" the insured
purchased a liability policy as "named insured" on an automobile which
she did not own. She was merely the primary custodian and operator
while her brother was the legal owner.217 When she moved to another
town, she returned the automobile to the possession of her brother who
promptly got into an accident while driving it. 18 The insurer sought to
avoid liability by pointing to a policy provision that extended coverage to
persons other than the "named insured" only in connection with the use
of a vehicle that was both "owned by the named insured and described in
the declarations."2 1'

The court held the insurer estopped from relying on this provision as a
defense because there was undisputed evidence that the insured showed
the car's certificate of title to the insurer's agent, for its description of the
vehicle, at the time she applied for coverage. 220 This certificate plainly
put the insurer on notice that her brother owned the vehicle.2 '

Does the insurer waive its right to require the insured to furnish writ-
ten proof of loss within a certain time as an express condition precedent

213. Id. at 410-11, 359 S.E.2d at 173.
214. Id. at 411-12, 359 S.E.2d at 174.
215. O.C.G.A. § 33-7-11(b)(1)(D)(ii) (1982 & Supp. 1988) (as amended by 1986 Ga. Laws

394, 395).
216. 185 Ga. App. 223, 363 S.E.2d 629 (1987).
217. Id. at 223, 363 S.E.2d at 630.
218. Id.
219. Id. at 224, 363 S.E.2d at 631.
220. Id.
221. Cf. Republic Ins. Co. v. Silverton Elevators, Inc., 493 S.W.2d 748 (Tex. 1973).
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to coverage when evidence shows that the insured repeatedly notified his
agent of a claim only to be told that he was not covered? Travillian v.
Georgia Farm Bureau Mutual Insurance Co.22 held that the insurer
raised an issue of material fact which protected the insurer from a sum-
mary judgment motion.2 3

In a similar vein, the court held in Britt v. Independent Fire Insurance
Co.22' that evidence of an insurer's waiting nearly three months after re-
ceiving a written notice of the loss before providing proof of loss forms to
the insured, raised at least a jury question of whether the deal constituted
such "failure or refusal to furnish the form" sufficient to amount to a
statutory "waiver of the right of the insurer to require proof of loss.12 5

XIII. LEGISLATION

Most of the twenty pieces of legislation that the General Assembly en-
acted at the 1988 session are administrative, regulatory, or fiscal, but
some are of more general interest and warrant mention here. The law now
requires accident and health insurers to offer coverage for human heart
transplants.2 The law requires health insurers to provide coverage for
minor adopted children of insureds in the same manner as newly born
children of insureds.227 The Assembly amended the Georgia Motor Vehi-
cle Accident Reparations Act to authorize the issuance of restricted driv-
ing permits to persons who had their drivers' licenses suspended as a re-
sult of certain violations. In this case, a permit may be issued if the
application indicates that refusal to issue the permit would result in the
person's loss of employment.26 If the applicant does not satisfy the re-
quirement within forty-five days of the accident, an injured third party
who has a claim against an insured as a result of the accident may now
satisfy the policy requirement of giving notice of an automobile liability
insurance contract, provided that the notice is given by registered mail. '
Perhaps the centerpiece of insurance legislation for 1988 is an amend-
ment that provides for the validity of nonrenewal of an automobile or
motorcycle insurance policy or a residential real property insurance policy
only if based upon certain enumerated grounds. The law now requires

222. 182 Ga. App. 241, 355 S.E.2d 677 (1987).
223. Id. at 242, 355 S.E.2d at 679.
224. 184 Ga. App. 225, 361 S.E.2d 226 (1987).
225. Id. at 227-28, 361 S.E.2d at 228 (quoting O.C.G.A. § 33-24-39 (1982)). Compare Id.

with Hufstetler v. International Indem. Co., 183 Ga. App. 606, 359 S.E.2d 399 (1987).
226. 1988 Ga. Laws 960 (to be codified at O.C.G.A. §§ 33-29-3.1, 33-30-4.1).
227. 1988 Ga. Laws 1535 (amending O.C.G.A. § 33-24-22).
228. 1988 Ga. Laws 1890 (to be codified at O.C.G.A. §§ 33-34-12.2, 33-34-12.3 and

amending O.C.G.A. § 33-34-3).
229. 1988 Ga. Laws 1555 (amending O.C.G.A. § 33-34-3).
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insurance companies to provide certain information for the benefit of the
insured and also outlines a procedure for contesting an alleged unlawful
nonrenewal.,' 0

230. 1988 Ga. Laws 677 (amending O.C.G.A. § 33-24-45, 33-24-46).
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