
Evidence

by Marc T. Treadwell*

I. INTRODUCTION

Georgia evidence law is a patchwork of statutes, codifications of com-
mon law, and, to a great degree, common law that has not yet found its
way to codification. As such, it suffers from and causes unnecessary con-
fusion. Lawyers venturing into the wilderness of Georgia evidence law are
without a cohesive, contemporary, and authoritative guide.' Rather, they
must stumble from source to source, never certain that the answer found
is the definitive principle. Of course, vagaries are inevitable in a system of
jurisprudence which permits judges, through interpretation, to mold new
law. Yet for rules of evidence, like rules of procedure, it is imperative that
a lawyer have available a quick and ready source. Georgia lawyers, unfor-
tunately, do not have such a source.

If the General Assembly, as Congress did with the Federal Rules of
Evidence, decides to construct a new evidence structure, not to change
radically our law of evidence but rather to make it more comprehensive
and easier to find, a logical model would be the Federal Rules of Evi-
dence. The format of the Rules permits quick access to and, more impor-
tantly, quick egress from evidentiary principles. Certainly, one must con-
sult interpretive court decisions, but the luxury of a precise starting point
greatly facilitates that task. Although the Rules differ greatly from Geor-
gia evidentiary law in form, the substantive differences are relatively few.
Thus, it would seem that the Rules would provide an excellent model for
the drafters of a Georgia Rules of Evidence.

Of course, the purpose of this article is not to extol the Federal Rules of
Evidence or to exhort the General Assembly to adopt a Georgia Rules of
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1. The author means no disrespect or disparagement to the several treatises on Georgia
evidence law, which are excellent works. However, they are no substitute for a concise and
precise evidence code.
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Evidence, but rather to discuss recent principles in the Georgia law of
evidence. However, this diatribe is not without purpose. Because nothing
in the patchwork quilt that is Georgia evidentiary law demands other-
wise, this article, in discussing recent developments, will follow the for-
mat of the Federal Rules of Evidence.

II. OJECTIONS

With the possible exception of the harmless error doctrine, the most
effective weapon in an appellate court's arsenal to repel an appeal is the
principle that the failure to object timely and properly to an evidentiary
ruling precludes asserting on appeal that the ruling is erroneous. When an
appellate court acidly notes that the "record resounds with the silence
caused by the absence of an objection to this testimony,' the mind pic-
tures a lawyer dozing placidly at counsel's table. Yet all lawyers can sym-
pathize with those who find themselves the subject of a pronouncement,
made in the calm and ordered world of appellate proceedings, that in the
heat of a trial court battle, they failed to object timely or properly. The
rule, which is so easily stated, is not always as easy to follow. The schizo-
phrenic approach of the judiciary to objections further complicates adher-
ence to the rule. Appellate judges, if one accepts their written opinions,
accord the act of objecting religious significance, deserving of appropriate
respect. Trial judges, on the other hand, view objections as vermin. The
art of lawyering, in part, is to preserve a matter for appeal without incur-
ring the wrath of the trial judge.

In Bridgers v. State,' defendant objected to the hearsay testimony of a
conversation between the victim and defendant's younger daughter. The
court overruled the objection.' The victim then testified of a similar con-
versation that took place shortly afterward with defendant's older daugh-
ter.5 Defendant did not object to the testimony of this second conversa-
tion.6 On appeal, defendant contended that because the trial court
overruled his objection to the prior hearsay testimony, it would have been
futile for him to object to the second instance of hearsay testimony, and
thus, it was not necessary to object.7 The court of appeals rejected this
contention, ruling simply that one must object at the time the disputed
evidence is actually offered and the failure to do so amounts to a waiver

2. Bridgers v. State, 183 Ga. App. 98, 99, 357 S.E.2d 894, 895 (1987).
3. 183 Ga. App. 98, 357 S.E.2d 894 (1987).
4. Id. at 98, 357 S.E.2d at 895.
5. Id. at 99, 357 S.E.2d at 895.
6. Id.
7. Id.
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of the objection."
In Nolan v. State," defendant objected to certain testimony, at a pre-

trial evidentiary hearing.10 The trial court ruled that it would allow the
testimony assuming plaintiff could satisfy the necessary prerequisites."
The court, however, also stated that it would not render a final ruling
until plaintiff actually offered the evidence.12 At trial, defendant did not
object to the disputed testimony.15 The court of appeals rejected defend-
ant's contention concerning this evidence, stating that the trial court did
not make a final ruling at the hearing and defendant did not renew his
objection at trial. 4 Reference to the authority that the court cited sug-
gests that the court based its holding more on the absence of a final rul-
ing than a failure to renew the objection." One can read the opinion,
however, to mean that a pretrial objection will not necessarily preserve an
evidentiary ruling for appeal. Certainly, the wiser course would be to re-
new the objection at trial or to note on the record at trial the pretrial
objection.

III. RELEVANCY

A. Relevancy of Extrinsic Act Evidence

"Extrinsic act evidence," a phrase that federal courts use frequently,
refers to evidence of character or conduct on occasions other than the
occasion at issue. Thus, the evidence is extrinsic to the act or transaction
at issue. By far, the Georgia appellate courts addressed the issue of when
extrinsic act evidence is relevant more frequently than any other eviden-
tiary issue. Perhaps for no reason other than the sheer number of cases,
the legal principles governing the admissibility of extrinsic act evidence
are sometimes confusing. This confusion, however, is unnecessary. The
main principle is easily stated: extrinsic act evidence is irrelevant and
thus inadmissible.16 Like the rule against hearsay, however, this rule is
riddled with exceptions.

Before addressing the exceptions to the rule, it is appropriate to con-
sider the preliminary question of whether the proffered evidence is, in
fact, evidence extrinsic to the act at issue. Upon closer scrutiny, what ap-

8. Id.
9. 183 Ga. App. 52, 357 S.E.2d 873 (1987).

10. Id. at 52, 357 S.E.2d at 874.
11. Id.
12. Id.
13. Id. at 53, 357 S.E.2d at 874.
14. Id.
15. Id. (citing Hudson v. State, 175 Ga. App. 692, 334 S.E.2d 20 (1985)).
16. O.C.G.A. § 24-2-2 (1982). See also FED. R. EvID. 404.
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pears to be extrinsic is not always extrinsic after all.
The res gestae doctrine, although strictly speaking an exception to the

hearsay rule,17 permits the introduction of evidence even though the evi-
dence may incidentally touch on a defendant's character or may concern
acts other than those directly in issue. In Fudge v. State,18 defendant
contended that the prosecution improperly placed his character in issue
when the prosecution elicited testimony from the arresting officer that,
before arresting defendant for driving under the influence, he saw defend-
ant's car speeding and driving recklessly.19 The court of appeals rejected
defendant's contention, ruling that there "is no error in admitting evi-
dence as part of the res gestae even though it may incidentally place a
defendant's character in issue," and this rule applies specifically to evi-
dence showing the circumstances relating to a defendant's arrest."

The court of appeals decision in Bowman v. State'1 illustrates that one
may consider, in a legal sense, that evidence which clearly concerns a sep-
arate act may, in a legal sense, constitute evidence of the act at issue, and
thus not subject to rules governing the admissibility of extrinsic act evi-
dence. In Bowman, the state charged defendant with molesting a child
between September 1, 1985, and November 19, 1985.2 At trial, the victim
testified to two similar acts of molestation by defendant, that occurred
prior to the period alleged in the indictment.'2 Defendant contended that
the admission of this testimony violated Uniform Superior Court Rule
31.3,'1 which requires a prosecutor to give advance notice when he in-
tends to present evidence of similar transactions.2' In a bit of careful ma-
neuvering, however, the court managed to affirm defendant's conviction."
The court reasoned that if the date of an offense is not an essential aver-
ment in the indictment charging a defendant, then the indictment covers
any similar offense that defendant committed within the applicable pe-
riod of limitations.27 Thus, in proving that a defendant committed an of-

17. O.C.G.A. § 24-3-3 (1982). See T. GREEN, GEORGIA LAW OF EVIDENCE § 287 (3d ed.
1988).

18. 184 Ga. App. 590, 362 S.E.2d 147 (1987).
19. Id. at 590, 362 S.E.2d at 148.
20. Id. at 591, 362 S.E.2d at 148. See also Sapp v. State, 184 Ga. App. 527, 528, 362

S.E.2d 406, 408 (1987), in which the court, although not specifically mentioning the res ges-
tae doctrine, held that the trial court may admit evidence of the circumstances of a defend-
ant's arrest even though the evidence may show the commission of another crime.

21. 184 Ga. App. 197, 361 S.E.2d 58 (1987).
22. Id. at 197, 361 S.E.2d at 59.
23. Id.
24. GA. UNIV. Sup. CT. R. 31.3.
25. 184 Ga. App. at 197, 361 S.E.2d at 59.
26. Id. at 198, 361 S.E.2d at 59.
27. Id. at 197, 361 S.E.2d at 59.
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fense, the prosecution is not limited to evidence concerning a single trans-
action, but may seek to prove any similar transaction that defendant
committed within the period of limitations. In Bowman, the dates alleged
in the indictment were not an essential averment of the indictment.
Therefore, because the other acts of molestation occurred during the pe-
riod of limitation, the testimony of the victim concerning these offenses
was not extrinsic act evidence and therefore not within the ambit of Rule
31.1.

Finally, in Gildea v. State,8 the court of appeals held that if the state
charges a defendant with burglary, the trial court may admit evidence of
that defendant's possession of burglary tools and other accoutrements of
a burglar.29 The court further held if the state charges a defendant with
burglarizing a pharmacy, the prosecution may introduce evidence of de-
fendant's possession of drugs, pills, and needles.3

Evidence of Similar or Related Transactions. In a problematic
area of the law, perhaps no issue is more troublesome to the appellate
courts than the question of when the trial court may admit evidence of
similar or related, but nevertheless discrete, transactions or acts. Deeply
rooted in our judicial heritage is the principle that the court cannot con-
vict a person or adjudge him liable because of his character or his conduct
on unrelated occasions.3 1 No one reasonably can contend that the court
should admit evidence of a defendant's bad character to prove that he
committed the charged offense. Though logically relevant-a person of
bad character is more likely to commit a crime than one of exemplary
character-the extreme prejudicial effect of such evidence demands its
exclusion. Similarly, it is firmly established that the court may not admit
evidence of specific extrinsic acts or transactions to show that a person,
on the occasion in question, acted in conformity with his conduct on
other occasions."2 Evidence of other acts and transactions, however, may
be admissible for certain purposes. During the survey period, the Georgia
appellate courts wrestled with this issue on numerous occasions.

In Bernyh v. State,33 defendant contended the trial court improperly
admitted evidence of three armed robberies which he had committed. 3
The court of appeals noted that the trial court may not admit evidence of
separate offenses unless some logical connection exists between the

28. 184 Ga. App. 105, 360 S.E.2d 657 (1987).
29. Id. at 107, 360 S.E.2d at 659.
30. Id.
31. See, e.g., Wallraven v. State, 250 Ga. 401, 297 S.E.2d 278 (1982).
32. ld. See also FED, R. EVID. 404(b).
33. 182 Ga. App. 329, 355 S.E.2d 753 (1987).
34. Id. at 330, 355 S.E.2d at 754.
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charged offense and the separate offenses8 5 The court, however, may ad-
mit evidence of a separate offense for the purpose of showing identity,
motive, plan, scheme, bent of mind, or course of conduct." After examin-
ing the similar transactions, the court of appeals, in a conclusory fashion,
noted they were sufficiently similar to show common motive, plan, or
scheme.8 7 In a concurring opinion, Judge Beasley took the majority to
task for its loose analysis of the similar or related transaction evidence."8

Specifically, Judge Beasley could not agree that the separate offenses
were "similar." ' She noted, however, that the trial court may admit evi-
dence of separate crimes, even if dissimilar, if they are logically connected
or related to the charged offense. Judge Beasley concluded that because
the separate offenses were closely connected to the charged offense "in
terms of such factors as time and place," the separate offenses were con-
nected logically to the charged offense.'0 She warned that the failure of
appellate courts to provide careful and precise analysis of this issue will
permit "an inching over into a practice where a defendant's past behavior
is routinely admitted and we have trials by dossier rather than trials lim-
ited to the person's relationship to simply the act with which he is
charged." 4

1 Judge Beasley also urged prosecutors to state their specific
purpose for offering similar or related transaction evidence.2

The court of appeals' decision in Smith v. State4
3 provides a relatively

clear statement of the principles governing the admissibility of similar or
related transaction evidence. Generally, the court noted, evidence of prior
crimes is inadmissible unless the defendant has placed his character in
issue." Evidence of such crimes, however, may be introduced to show mo-
tive, intent, plan, scheme, identity, or course of conduct.4 Before the trial
court will admit evidence of prior crimes, the prosecution must meet cer-
tain criteria.4 First, the prosecution must prove that the defendant was
the perpetrator of the prior crime or crimes. 7 Second, a sufficient similar-
ity must exist between the prior crimes and the charged offense so that

35. Id.
36. Id. at 331, 355 S.E.2d at 754.
37. Id.
38. Id., 355 S.E.2d at 755 (Beasley, J., concurring).
39. Id.
40. Id. at 332, 355 S.E.2d at 755.
41. Id.
42. Id.
43. 182 Ga. App. 740, 356 S.E.2d 723 (1987).
44. Id. at 741, 356 S.E.2d at 724. See also O.C.G.A. § 24-9-20(b) (1982).
45. 182 Ga. App. at 741, 356 S.E.2d at 724.
46. Id.
47. Id.
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the proof of the former tends to prove the latter.'8 Finally, the probative
value of the evidence must outweigh its prejudicial effect.4' If the evi-
dence merely tends to show a general criminal propensity rather than
proving an issue in the case, then the court should not admit it. 0 In
Smith, the state charged defendant with sexually molesting a seven year
old girl.51 At trial, the prosecution introduced certified copies of two rape
convictions arising from offenses that defendant committed more than
twelve years prior to the charged offense.2 The court concluded that the
only similarity between the prior offenses and the charged offense was
that they all involved impermissible sexual conduct.5 While the passage
of twelve years between the commission of the prior offenses and the
charged offense troubled the court, that factor alone did not mandate a
reversal." Noting that courts liberally permit evidence of similar transac-
tions in sexual offenses, the court of appeals affirmed defendant's
conviction. 5

Unfortunately, it is not always clear the defendant was the perpetrator
of the similar or related crime. In such situations, the question of what
constitutes sufficient proof that the defendant was the perpetrator faces
the courts. In Henderson v. State,56 the court of appeals held that if the
circumstantial evidence suggests that the defendant is the perpetrator of
a prior offense, then the jury may consider such evidence."7 The court
also held that the prosecution need not show beyond a reasonable doubt
that defendant committed the other offense;66 nor must the prosecution
demonstrate that a charge or conviction arose out of the prior offense."

48. Id.
49. Id.
50. Id.
51. Id. at 740, 356 S.E.2d at 723.
52. Id.
53. Id. at 741, 356 S.E.2d at 724.
54. Id. at 742, 356 S.E.2d at 724.
55. Id. at 741, 356 S.E.2d at 724. See also Luckey v. State, 185 Ga. App. 262, 263, 363

S.E.2d 791, 792 (1987), in which the court held that a ten year lapse between the similar act
and the charged offense would not render the similar transaction evidence inadmissible in a
sexual molestation case.

56. 182 Ga. App. 513, 356 S.E.2d 241, modified and vacated on other grounds, 257 Ga.
618, 362 S.E.2d 346 (1987).

57. 182 Ga. App. at 517, 356 S.E.2d at 246.
58. Id. at 516, 356 S.E.2d at 245.
59. Id. Thus, it appears that the Georgia rule is similar to that followed by the Eleventh

Circuit, which only requires the government to adduce evidence that would allow a jury to
find reasonably that the defendant committed the extrinsic act. See United States v. Kerr,
778 F.2d 690, 700-02 (11th Cir. 1985) (Hoffman, J., dissenting). Other federal circuits re-
quire that the government prove with clear and convincing evidence that a defendant com-
mitted the extrinsic act. Id. at 701.
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A review of Georgia appellate decisions easily could lead one to con-
clude that the Georgia appellate courts merely rubber stamp trial court
determinations to admit similar or related transaction evidence. There is,
however, a point beyond which the appellate courts will not go. In Roose
v. State," the state charged defendant with aggravated child molesta-
tion. 1 On appeal, defendant alleged that the trial court erred in admit-
ting into evidence two pictures of himself and another male lying on a
bed kissing each other.2 The state presented no evidence concerning
when the photographs were taken and did not attempt to prove that the
unidentified male was a minor." Noting that one man kissing another
does not constitute a criminal offense, the court concluded that the pho-
tographs did not constitute evidence of a crime or a transaction similar to
the charged offense." The state, however, contended that the court
should admit the photographs to demonstrate defendant's "lustful dispo-
sition." 5 The court acknowledged that if a person's state of mind is a
material element of the charged offense, then the court may admit proof
of a similar transaction." In Roose, however, defendant's state of mind
was not a material element of the charged offense, the pictures did not
depict an act of a similar nature, and no evidence existed that the inci-
dents depicted in the pictures occurred at or about the time of the offense
charged. 7 Even though courts liberally admit evidence of similar transac-
tions in sex offense cases, the court could not admit the pictures in ques-
tion, even under a liberal interpretation." Thus, the court of appeals con-
cluded that the trial court erred in admitting the photographs, but this
error was not harmful.0

The court of appeals, in Banks v. State,70 addressed a particularly bra-
zen use of similar transaction evidence and, this time, reversed.7 1 The
state charged defendant with kidnapping and rape.72 At trial, the state
introduced evidence of a prior unrelated charge of rape against defendant
although a jury had acquitted him of the charge. Perhaps unsurprisingly,

60. 182 Ga. App. 748, 356 S.E.2d 675 (1987).
61. Id. at 748, 356 S.E.2d at 676.
62. Id.
63. Id., 356 S.E.2d at 676-77.
64. Id., 356 S.E.2d at 677.
65. Id. at 749, 356 S.E.2d at 677.
66. Id.
67. Id.
68. Id.
69. Id.
70. 185 Ga. App. 851, 366 S.E.2d 228 (1988).
71. Id. at 853, 366 S.E.2d at 230.
72. Id. at 851, 366 S.E.2d at 228.
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the jury convicted the defendant the second time around.73 The court of
appeals removed any doubt regarding the prejudicial effect of this evi-
dence by quoting a portion of the prosecutor's closing argument: "You're
dealing with. .. [a] man that has had a similar experience just over a
year ago in Spalding County with another white girl," and "you have a
duty to tell [defendant] that you got away once, buddy, but you're not
going to get away twice. '7 4 Relying on Moore v. State7 ' the court of ap-
peals held that the trial court improperly admitted this evidence.7

In Boyce v. State,7 the court of appeals addressed the issue of whether
the state's use of similar or related transaction evidence permits a de-
fendant to introduce evidence of other transactions in which he had com-
mitted no offense."' The court noted that the purpose of evidence of simi-
lar or related transactions is not to place a defendant's character in issue,
although it may incidentally have that effect.7 ' The trial court concluded,
and the court of appeals agreed, that defendant's purpose in seeking to
introduce evidence of other transactions was to demonstrate his good
character.'0 Accordingly, the court of appeals held that the trial court
properly refused to admit the evidence.' The Supreme Court of Georgia
granted certiorari.' Although the supreme court affirmed the court of ap-
peals, its reasoning is subtly, but significantly, different. The court of ap-
peals simply held that the state's use of similar transaction evidence for
purposes other than to demonstrate a defendant's character does not
open the door for the defendant to introduce evidence of other transac-
tions to demonstrate his good character."3 The supreme court, however,
held that a defendant in such a situation may not refer to specific trans-
actions to prove his good character as Boyce had attempted." Rather, a
defendant may produce evidence of his good character in a permissible
manner to rebut evidence of similar transactions that the state has ad-
duced, which incidentally impinges his character."5 Specifically, a defend-
ant may take the stand himself and testify concerning his past good con-
duct, or he may call third parties to testify concerning his general

73. Id.
74. Id. at 852, 366 S.E.2d at 229.
75. 254 Ga. 674, 333 S.E.2d 605 (1985).
76. 185 Ga. App. at 852, 366 S.E.2d at 229.
77. 184 Ga. App. 578, 362 S.E.2d 229 (1987).
78. Id. at 581, 362 S.E.2d at 233.
79. Id.
80. Id.
81. Id.
82. 258 Ga. 171, 366 S.E.2d 684 (1988).
83. 184 Ga. App. at 581, 362 S.E.2d at 233.
84. 258 Ga. at 172, 366 S.E.2d at 685.
85. Id.
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reputation in the community. 6 Thus, the supreme court, in effect, held
that the state's use of similar transaction evidence, even for a purpose
other than to demonstrate a defendant's bad character, opens the door to
the defendant's use of character evidence to demonstrate his good
character."'

While most cases concerning the issue of similar or related transaction
evidence are criminal cases, the issue arises in civil cases as well. In
Meacham v. Barber,8 plaintiff, while rounding a curve, lost control of his
car." He sued defendants alleging that their pulpwooding activities
caused mud to accumulate on the road, and this was the proximate cause
of the accident." At trial, defendants cross-examined plaintiff concerning
three of plaintiff's prior traffic mishaps, one of which occurred on the
same curve. 1 The jury returned a verdict for defendants and plaintiff ap-
pealed, contending that the trial court erred in admitting evidence of the
three other transactions." The court of appeals began by noting that, in
negligence actions, the trial court could not admit evidence of similar acts
or omissions. 3 The court of appeals easily dismissed defendants' first ar-
gument that the trial court correctly admitted evidence of the three prior
accidents to demonstrate that those accidents may have caused plaintiff's
injuries, noting that defendants had produced no evidence showing that
plaintiff had received injuries in the prior accidents.' With regard to the
accident that happened while plaintiff was 'negotiating the same curve,
defendants contended that the court correctly admitted this because it
tended to show that the curve itself may have been a causal factor in the
second accident.'6 Defendants, however, did not adduce any evidence that
the curve was a factor in the earlier event.' 6 Accordingly, the court of
appeals reversed.' 7

The supreme court's decision in Kutner v. Davenport8 suggests that
the court may take a more restrictive view of the scope of permissible use
of extrinsic act evidence in civil cases than in criminal cases. In Daven-

86. Id.
87. Id.
88. 183 Ga. App. 533, 359 S.E.2d 424 (1987).
89. Id. at 533, 359 S.E.2d at 425.
90. Id.
91. Id. at 533-34, 359 S.E.2d at 425-26.
92. Id. at 533, 359 S.E.2d at 425.
93. Id.
94. Id. at 534, 359 S.E.2d at 426.
95. Id.
96. Id. at 534-35, 359 S.E.2d at 426.
97. Id. at 535, 359 S.E.2d at 427.
98. 257 Ga. 456, 360 S.E.2d 586 (1987).
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port v. Kutner," a medical malpractice and fraud action, plaintiff con-
tended that defendant had fraudulently induced her to submit to unnec-
essary eye surgery. 00 The trial court refused to allow plaintiff to cross-
examine defendant and introduce documents concerning disciplinary ac-
tions that the Composite State Board of Medical Examiners had initiated
against defendant.'0 ' In these disciplinary actions, the Board charged de-
fendant with performing unnecessary surgery and falsifying surgical re-
ports.0  Plaintiff contended that evidence of the disciplinary proceeding
was relevant to show defendant's fraudulent intent and "evil purpose" in
persuading her to submit to the unnecessary surgery. 0 s The court of ap-
peals reversed the trial court, concluding that the trial court should have
admitted the evidence concerning defendant's false operative reports and
excessive surgery to show fraudulent intent or motive.' 0' The Supreme
Court of Georgia granted certiorari and reversed the court of appeals. 0 s

While acknowledging that the trial court may admit evidence of similar
transactions to show fraudulent intent or motive, the supreme court held
that the documents in question "were not evidence of similar transac-
tions, but merely charges against the defendant."'" Thus, the trial court
did not err when it refused to admit the notices and prohibited plaintiff
from cross-examining defendant about them. 07 The supreme court's deci-
sion seems to suggest that, in a civil case, a party seeking to introduce
evidence of similar transactions must prove conclusively that defendant
committed the other transactions before the court will allow the jury to
consider evidence of these transactions. This result seems anomalous
when one considers, as noted above, that the prosecution in a criminal
case need not prove beyond a reasonable doubt that the defendant com-
mitted the extrinsic offense.'"8

Evidence of Character as Substantive Evidence. Character evi-
dence, like similar or related transaction evidence, may be relevant for
specific purposes. Indeed, the distinction between similar or related trans-
action evidence and character evidence is fuzzy. Evidence of prior acts
often impinges character, and character evidence is based upon prior acts.
Perhaps the most frequently encountered situation in which parties sub-

99. 182 Ga. App. 467, 356 S.E.2d 67 (1987).
100. Id. at 467, 356 S.E.2d at 67.
101. Id., 356 S.E.2d at 67-68.
102. Id., 356 S.E.2d at 68.
103. Id. at 469, 356 S.E.2d at 69.
104. Id. at 469-70, 356 S.E.2d at 69.
105. Id. at 456, 360 S.E.2d at 587.
106. Id. at 457, 360 S.E.2d at 587 (emphasis in original).
107. Id.
108. See supra note 59.
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stantively use character evidence is when a defendant seeks to introduce
evidence of the character of his victim in an effort to explain his conduct.
Several cases decided during the survey period concern the use of charac-
ter evidence in such situations.

In McDonald v. State,'" defendant, whom the state charged with vol-
untary manslaughter, sought to justify his actions by proving he had a
reasonable belief of the need to use force to defend himself and his fam-
ily. 10 In support of this defense, he sought to introduce a tape recording
of conversations between the victim, the victim's aunt, and the aunt's
daughter, with whom defendant was living.' The trial court acknowl-
edged that evidence of a victim's general reputation for violence and evi-
dence of prior specific threats or assaults against a defendant is admissi-
ble to prove that the defendant reasonably believed it was necessary to
use force to defend himself. The court, however, refused to admit the
tape because those recorded on the tape did not make their recorded
statements to defendant or in his presence. 1 The court of appeals dis-
agreed, noting that it is not necessary that the victim directly communi-
cate his threats to the defendant, rather he may communicate the threats
through third persons. 1 The critical question was whether a defendant
was aware of the threats, not whether he heard them from the victim.11'
The court of appeals, however, upon listening to the tape, found it insuffi-
cient to excite in a reasonable man a fear that he was in danger.11 5 There-
fore, the trial court's error was harmless. In In the Interest of J.R.F,11

the juvenile court, at defendant's trial for delinquency, ruled that only
defendants could give testimony concerning the victim's general reputa-
tion for violence. 17 The juvenile court reasoned that such evidence would
be irrelevant unless defendants were personally aware of the victim's gen-
eral reputation for violence."$ The court of appeals reversed. 1 If evi-
dence of a victim's general reputation for violence is pertinent, that evi-
dence may come from either the accused or a witness."' When a witness
offers the evidence, it is not necessary that the accused know of the vic-

109. 182 Ga. App. 509, 356 S.E.2d 264 (1987).
110. Id. at 509, 356 S.E.2d at 265.
111. Id.
112. Id. at 509-10, 356 S.E.2d at 265.
113. Id. at 510, 356 S.E.2d at 266.
114. Id., 356 S.E.2d at 265-66.
115. Id. at 511, 356 S.E.2d at 266.
116. 182 Ga. App. 713, 356 S.E.2d 747 (1987).
117. Id. at 714, 356 S.E.2d at 748.
118. Id.
119. Id., 356 S.E.2d at 749.
120. Id., 356 S.E.2d at 748.
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tim's general reputation.1 21 Even if the accused is unaware, the court may
admit evidence of a victim's general reputation for violence to corroborate
the testimony of the accused that the victim was violent on the occasion
in question. 2 Thus, in such a situation, the court may admit character
evidence to prove that the victim acted in conformity with his general
character on the occasion in issue. 28

The rule espoused in J.R.F. does not apply, however, when the prof-
fered evidence is not of general reputation for violence but rather con-
cerns specific acts of violence against third persons. In Vuong v. State,lu
the court of appeals affirmed the trial court's decision to exclude evidence
of a victim's assaults against third persons because defendant had no per-
sonal knowledge of these assaults.'2 5

Georgia's rape shield statute creates a special evidentiary rule for char-
acter evidence in rape prosecutions. Pursuant to the statute, courts may
not admit evidence of the victim's past sexual behavior,"" but the deter-
mination of whether testimony concerns past sexual behavior is not al-
ways an easy one. In George v. State, 27 the trial court declared a mistrial
after defense counsel asked a prosecution witness about his close relation-
ship with the victim. 128 The supreme court, however, held that there was
no reason for a mistrial because the questions that defense counsel posed
did not "directly reflect on the plaintiff's past sexual behavior."' 29 Also
during the survey period, the court of appeals reaffirmed that, in cases of
statutory rape, trial courts may never admit evidence of a victim's past
sexual behavior. 80

Evidence of Custom and Habit. As noted above, a person's conduct
on one occasion may not be proved by reference to his conduct on other
occasions. Thus, evidence that a defendant has been negligent on other
occasions is not relevant to prove that he was negligent on the occasion at
issue. Similarly, a defendant may not disprove his negligence by reference
to nonnegligent conduct on other occasions. However, as an exception to
the general rule that extrinsic act evidence is inadmissible, evidence of
custom or habit, by definition conduct on other occasions, may be admis-
sible if one sufficiently establishes the custom or habit.

121. Id.
122. Id.
123. Id., 356 S.E.2d at 748-49.
124. 183 Ga. App. 37, 357 S.E.2d 818 (1987).
125. Id. at 37-38, 357 S.E.2d at 819.
126. O.C.G.A. § 24-2-3 (1982).
127. 257 Ga. 176, 356 S.E.2d 882 (1987), rev'g 180 Ga. App. 548, 349 S.E.2d 473 (1986).
128. 257 Ga. at 176, 356 S.E.2d at 882.
129. Id. at 177, 356 S.E.2d at 883.
130. Worth v. State, 183 Ga. App. 68, 72, 358 S.E.2d 251, 255 (1987).
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In Thomas v. Newnan Hospital,' plaintiffs sued defendant hospital
alleging negligent treatment of their deceased daughter. The trial court
allowed two of the hospital's nurses to testify with respect to their cus-
tomary procedure concerning the notation of patient symptoms. 2 The
records of the treatment of plaintiffs' daughter did not mention unusual
symptoms. Plaintiffs argued that the nurses' testimony concerning their
custom to record unusual symptoms was inadmissible because the testi-
mony called for an improper inference that the symptoms were not pre-
sent on the specific occasion in question, even though the nurses testified
they could not recall the treatment of plaintiffs' daughter 33 The court of
appeals affirmed the trial court's decision, ruling that it was "well estab-
lished" that a witness may testify of his own habits and customs. Even if
a witness has no recollection of the incident in question, he may testify as
to his habit in similar cases and even state that he knows he did not vary
from his habit.'

B. Relevancy of Insurance Coverage

Prior to July 1, 1987, one of the best known principles of Georgia law
was that a defendant could not introduce evidence that a collateral source
had paid plaintiff's damages, e.g., plaintiff's insurance company paying
for his medical expenses.' The collateral source rule was one of the casu-
alties of the so-called Tort Reform Act of 1987186 which provides, inter
alia, that evidence of collateral source payments are relevant and admis-
sible in civil actions.137 The Act became effective July 1, 1987.118 In a glar-
ing omission, and notwithstanding the fact that other provisions of the
Act contained specific guidance concerning whether the provision would
apply retroactively, the General Assembly did not state whether the abo-
lition of the collateral source rule would apply to causes of action that
accrued prior to the Act's effective date.'3 ' Any lawyer who tried a per-
sonal injury case after July 1, 1987, and before March 9, 1988, is aware of
the confusion created by this omission. The supreme court moved quickly
to solve this dilemma, holding in Polito v. Holland'" that Official Code of

131. 185 Ga. App. 764, 365 S.E.2d 859 (1988).
132. Id. at 767, 365 S.E.2d at 863.
133. Id.
134. Id. at 768, 365 S.E.2d at 863.
135. See Polito v. Holland, 258 Ga. 54, 55, 365 S.E.2d 273, 274 (1988).
136. Tort Reform Act of 1987, 1987 Ga. Laws 915 (codified as amended at O.C.G.A. § 51-

12-1 to -50 (Supp. 1988)).
137. O.C.G.A. § 51-12-1(b) (1982 & Supp. 1987).
138. Id.
139. Id.
140. 258 Ga. 54, 365 S.E.2d 273 (1988).
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Georgia Annotated section 51-12-1(b)" 1 was a substantive change in the
law governing collateral benefits and, because the General Assembly ex-
pressed no clear intention to give the statute retroactive effect, the new
law applied only to causes of action accruing on or after July 1, 1987.142
Thus, evidence of collateral source payments in causes of action accruing
prior to July 1, 1987, is inadmissible." '4

Although today's jurors are arguably aware that plaintiffs generally
have insurance that has paid part or all of their loss, most lawyers would
agree that confirmation of the existence of insurance coverage has an im-
pact upon a jury's decision. Accordingly, lawyers are always alert for op-
portunity to inform jurors that insurance has paid plaintiffs' losses. In
Collins v. Davis,14 the court of appeals served notice that the circum-
stances under which evidence of insurance payments would be relevant
are very narrow.1 5 In Collins, the trial court allowed defendant to intro-
duce evidence of plaintiff's no-fault insurance coverage. 4

6 Defendant con-
tended that plaintiff's failure to file a claim for lost wages under this cov-
erage demonstrated plaintiff did not have any lost wages and thus was
relevant.14 7 The court of appeals rejected this argument and reversed the
decision. 1 8 The court held that evidence of insurance coverage is so prej-
udicial that a court cannot admit this evidence unless it is clearly relevant
and its relevance outweighs its prejudicial impact. 14 Evidence that one
has not made an insurance claim does not logically tend to prove any fact
except that one did not file a claim. The court reasoned that to conclude
from plaintiff's failure to file a claim that a plaintiff did not suffer a wage
loss required an impermissible leap in logic. 110 Thus, the admission of the
evidence of insurance coverage was error."" The court of appeals also re-
jected defendant's contention that this error was harmless because the
jury returned a verdict for defendant and the evidence pertained only to
the issue of damages. 52 The court concluded that evidence of insurance is
so prejudicial that it could not assume that the evidence did not have an
impact upon the jury's conclusion." 8

141. O.C.G.A. § 51-12-1(b).
142. 258 Ga. at 58, 365 S.E.2d at 275.
143. Id.
144. 186 Ga. App. 192, 366 S.E.2d 769 (1988).
145. Id. at 193, 366 S.E.2d at 770.
146. Id., 366 S.E.2d at 769.
147. Id.
148. Id. at 196, 366 S.E.2d at 772.
149. Id. at 193, 366 S.E.2d at 770.
150. Id. at 194, 366 S.E.2d at 770.
151. Id. at 195, 366 S.E.2d at 770.
152. Id. at 194, 366 S.E.2d at 771.
153. Id. at 195, 366 S.E.2d at 771.
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C. Relevancy of Settlement Efforts

In Turner Broadcasting System, Inc. v. Europe Craft Imports, Inc.,15"
the court of appeals reversed a trial court's decision to exclude from evi-
dence a letter on the grounds that it pertained to settlement. Appellant
argued the letter was an acknowledgment of the debt that constituted an
admission.'" The court of appeals noted that Official Code of Georgia
Annotated section 24-3-37' 6 excludes from evidence only those admis-
sions or propositions "made with a view to a compromise. '

111
7 The letter

stated that appellee would pay the debt in full if appellant executed a
form releasing appellee from any further obligation.1" The court ruled
there was no indication any effort to compromise, that appellee simply
stated that it would pay the full debt.1 5' Thus, the admission was not
made with a view to a compromise.100

In Byrd v. State,"' the court of appeals addressed the issue of whether
evidence concerning a mediation proceeding is relevant in a subsequent
criminal proceeding involving the mediated incident. '" Although not
strictly a situation involving evidence of settlement discussions, the court
of appeals applied similar principles to resolve the issue.'" In Byrd, the
trial court directed defendant and complainant to a mediator to facilitate
a civil settlement.16 A criminal charge against defendant remained pend-
ing.165 The state indicted and tried the defendant when he did not com-
ply with the mediated agreement.16" At defendant's trial, apparently, the
court admitted evidence of the mediation agreement he signed.' 7 The
court noted that the law deems, as a matter of public policy, offers of a
compromise to be irrelevant because public policy favors the settlement
of disputes.'" Moreover, parties do not necessarily intend statements
made during settlement discussions as admissions. Further, the process of
negotiation establishes express or implied agreements that admissions

154. 186 Ga. App. 286, 367 S.E.2d 99 (1988).
155. Id. at 289, 367 S.E.2d at 101.
156. O.C.G.A. § 24-3-37 (1982).
157. 186 Ga. App. at 289, 367 S.E.2d at 101.
158. Id.
159. Id.
160. Id.
161. 186 Ga. App. 446, 367 S.K2d 300 (1988).
162. Id. at 447, 367 S.E.2d at 302.
163. Id. at 448, 367 S.E.2d at 303.
164. Id. at 447, 367 S.E.2d at 302.
165. Id. at 448, 367 S.E.2d at 302.
166. Id.
167. Id.
168. Id., 367 S.E.2d at 303.
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will be inadmissible as evidence.1"' Finally, the fact that the admission in
this case arose from a criminal proceeding provided additional justifica-
tion for excluding the mediation agreement from evidence.170 The court
noted that a "serious Fifth and Fourteenth Amendments Miranda prob-
lem is created by the admission of the objected-to evidence. 1171 The court
reasoned that an admission in a mediation proceeding is similar to a with-
drawn guilty plea which is, by statute, not admissible as evidence against
a defendant.17' Accordingly, the court of appeals reversed the trial court's
decision and ordered a new trial."

D. Miscellaneous Relevancy Issues

In Stacy v. Caldwell,174 defendant objected to evidence of his refusal to
submit to a blood alcohol test. 75 On appeal, defendant argued that be-
cause Official Code of Georgia Annotated section 40-6-39217 specifically
provides that the refusal to submit to a blood alcohol test is admissible in
criminal proceedings, this required the interpretation that such evidence
is inadmissible in civil proceedings. 7 The court of appeals, after review-
ing the legislative history of section 40-6-392, refused to impute to the
General Assembly the intention to exclude from evidence a defendant's
refusal to submit to a blood alcohol test.1 78 Such an interpretation, the
court opined, would lead to "an absurd and anomalous result."'17' Thus,
evidence of the refusal to submit to a blood alcohol test is relevant in civil
proceedings. 08

In Boyce v. State,"" defendant contended the trial court erred in refus-
ing to admit evidence of the dismissal of charges against him at the pre-
liminary hearing."' The court of appeals rejected this contention, noting
that the dismissal of criminal charges because of lack of probable cause
does not bar a subsequent indictment and that a decision of a committing
court does not establish guilt or innocence. Therefore, a dismissal of the

169. Id.
170. Id.
171. Id.
172. O.C.G.A. § 17-7-93(b) (1982).
173. 186 Ga. App. at 451, 367 S.E.2d at 305.
174. 186 Ga. App. 293, 367 S.E.2d 73 (1988).
175. Id. at 293, 367 S.E.2d at 74.
176. O.C.G.A. § 40-6-392 (1985 & Supp. 1988).
177. 186 Ga. App. at 293, 367 S.E.2d at 74.
178. 186 Ga. App. at 295, 367 S.E.2d at 75.
179. Id.
180. Id.
181. 184 Ga. App. 578, 362 S.E.2d 229 (1987), af'd, 258 Ga. 171, 366 S.E.2d 684 (1988).
182. 184 Ga. App. at 578, 362 S.E.2d at 231.
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charges would be irrelevant.""

IV. PRIVILEGES

A. Psychiatrist-Patient Privilege

Hard cases, it is said, make bad law. Consistent with this, it sometimes
seems that appellate courts, in their desire to uphold just convictions or
results, ignore or misstate applicable principles of law. Arguably, Rachals
v. State" is an example of this phenomenon. In this highly publicized
case, the state charged defendant, a nurse, with six counts of murder and
twenty counts of aggravated assault by allegedly poisoning patients under
her care. 85 The difficulties faced by the prosecution perhaps are illus-
trated by the fact that the jury acquitted the defendant on all but one
aggravated assault charge and found her guilty but mentally ill on that
charge.186 At a pretrial hearing to determine the voluntariness of a state-
ment defendant made, the court permitted a psychiatrist to testify that
defendant appeared to be able to distinguish right from wrong.167 Defend-
ant contended her conversations with the psychiatrist were confidential
and, therefore, the court should not permit him to testify about these
conversations. 8s

Five judges of the court of appeals ruled that the privilege was not ap-
plicable because the relationship of psychiatrist and patient did not ex-
ist.' 9 The majority reasoned that defendant did not seek psychiatric care
in the "usual sense of the term" and that "no real treatment was given or
contemplated."' 9 Moreover, the majority held, even if a psychiatrist-pa-
tient relationship existed, the error was harmless because two other psy-
chiatrists testified at trial that defendant's emotional problems did not
affect her ability to tell right from wrong, and thus the testimony of the
psychiatrist at the pretrial hearing was cumulative. 91

In a factually detailed dissent, Chief Judge Birdsong sought to refute
the majority's conclusion that the psychiatrist-patient relationship did
not exist and that the psychiatrist rendered no treatment.19 2 He noted

183. Id.
184. 184 Ga. App. 420, 361 S.E.2d 671 (1987), a/I'd, 258 Ga. 48, 364 S.E.2d 867 (1988).
185. 184 Ga. App. at 420, 361 S.E.2d at 673.
186. Id.
187. Id. at 421, 361 S.E.2d at 673.
188. O.C.G.A. § 24-9-21 (1982).
189. 184 Ga. App. at 421, 361 S.E.2d at 673.
190. Id.
191. Id., 361 S.E.2d at 674.
192. Id. at 424, 361 S.E.2d at 676 (Birdsong, C.J., dissenting).
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that the majority's holding gives great cause for concern.193 Birdsong read
the majority's holding to permit a psychiatrist to disclose confidential in-
formation if he only "consults" with a patient. 9 ' Further, Chief Judge
Birdsong noted that the code section establishing the psychiatrist-patient
privilege also establishes the attorney-client privilege. He queried
whether the courts can require an attorney, who has consulted with a
criminal defendant, but who does not take the defendant as a client, to
disclose his conversations with the defendant."'

The supreme court granted certiorari and, perhaps in recognition of the
strained nature of the court of appeals conclusion, dodged the issue en-
tirely.1 " The supreme court ruled that the only issue at the pretrial hear-
ing at which the psychiatrist testified was the voluntariness of defend-
ant's confession, and the only question pertinent to this issue was
whether the police used coercion to obtain the confession.1 97 Thus, de-
fendant's mental condition was immaterial. 99 Three justices, however,
castigated the majority for not addressing the question on which the
court granted certiorari.' 99 Moreover, the dissent noted the majority's
premise for avoiding the issue was incorrect.20  The majority cited Colo-
rado v. Connelly0 1 to support its conclusion that the only issue was po-
lice coercion.0'0 The dissent noted, however, that Connelly simply held
that only police coercion gives rise to constitutional implications in deter-
mining whether defendant voluntarily made a statement.0 3 State law will
determine all other issues concerning the admissibility of confessions.' 0

B. Privilege Against Crimination

By statute,' 0 ' a court cannot compel a witness to testify as to a matter
which may criminate himself or "which shall tend to bring infamy, dis-
grace, or public contempt upon himself or any member of his family.'"
In Riley v. State,'"0 defendant contended that the court forced his

193. Id., 361 S.E.2d at 678.
194. Id. at 428, 361 S.E.2d at 678.
195. Id.
196. See Rachals v. State, 258 Ga. 48, 364 S.E.2d 867 (1988).
197. Id.
198. Id.
199. Id.
200. Id.
201. 479 U.S. 157 (1986).
202. 258 Ga. at 48, 364 S.E.2d at 868.
203. Id. (Gregory, J., dissenting).
204. Id. at 49, 364 S.E.2d at 868.
205. O.C.G.A. § 24-9-27(a) (1982).
206. Id.
207. 257 Ga. 91, 355 S.E.2d 66 (1987).



MERCER LAW REVIEW

brother to testify against him in violation of this provision. The brother
had signed a statement prior to trial identifying defendant as the perpe-
trator of the crime. At trial, the brother denied making the statement and
the prosecution used the statement to impeach the brother10s The su-
preme court rejected defendant's assignment of error, reasoning that de-
fendant had no standing to complain because the privilege, if it existed,
belonged to his brother.2 '

C. Peer Review Privilege

Official Code of Georgia Annotated section 31-7-143 210 provides that
"[tihe proceedings and records of medical review committees shall not be
subject to . . . introduction into evidence in any civil action against a
provider of professional health services. . . ,,21 This controversial provi-
sion was the subject of two appellate decisions during the survey period.
The supreme court reversed the court of appeals' decision in Emory Uni-
versity v. Houston2 12 after the close of the survey period and thus the
decision is beyond the scope of this article. " " In Davenport v. Kutner," "
the court of appeals concluded that the Composite State Board of Medi-
cal Examiners was not a "medical review committee" and thus held that
the trial court should not have excluded the Board's records from evi-
dence on the basis of the peer review privilege.218 The supreme court
granted certiorari, and although it did not "disagree" with the court of
appeals' holding concerning peer review, it reversed the lower court's de-
cision on other grounds.2"

V. WITNESSES

A. Impeachment by Evidence of Character

Extrinsic act evidence, including character evidence, is generally inad-
missible.217 As discussed previously, this rule is subject to many excep-
tions.216 Among those exceptions is Georgia's statute permitting the use of

208. Id. at 93, 355 S.E.2d at 68.
209. Id. at 94, 355 S.E.2d at 68.
210. O.C.G.A. § 31-7-143 (1985).
211. Id.
212. 185 Ga. App. 289, 364 S.E.2d 70 (1987), rev'd, 258 Ga. 434, 369 S.E.2d 913 (1988).
213. Emory University v. Houston, 258 Ga. 434, 369 S.E.2d 913 (1988).
214. 182 Ga. App. 467, 356 S.E.2d 67, rev'd on other grounds, 257 Ga. 456, 360 S.E.2d

586 (1987).
215. 182 Ga. App. at 469, 356 S.E.2d at 68.
216. Kutner v. Davenport, 257 Ga. 456, 360 S.E.2d 586 (1987).
217. See supra text accompanying note 16.
218. See supra text accompanying notes 31-108.
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evidence of general bad character to impeach a witness. Although crimi-
nal defendants are excluded specifically from the purview of this statute,
character evidence may, under certain circumstances, be used to impeach
criminal defendants.2 1'

The supreme court's decision in Jones v. State"2 substantially limits
the use of character evidence to impeach a criminal defendant.221 Prior to
Jones, the court of appeals routinely held that a defendant places his
character in issue and thus was subject to impeachment with character
evidence if he testified to less than all of his prior criminal conduct.'
The courts reasoned that such an acknowledgement of less than all of a
defendant's criminal activities constituted an attempt to portray his char-
acter as better than it actually is." Therefore, the state could introduce
evidence of unacknowledged criminal activity.24 The supreme court's de-
cision in Jones forbids this practice of introducing such evidence of unac-
knowledged crimes. 2' The court first conducted a fascinating historical
analysis of the use of character evidence and the competency of a crimi-
nal defendant to testify on his own behalf.2 ' This historical review con-
vinced the court to hold that a defendant places his character in issue
only when he makes an express election to do so. 227 Specifically, a defend-
ant places his character in issue when he offers evidence of his general
good reputation in the community.2"' If the defendant does so, the prose-
cution may, of course, then prove a defendant's prior conviction. The
court expressly held that a defendant does not place his character in issue
by inadvertent statements regarding his good conduct.2'

The supreme court also attempted to provide examples of when charac-
ter becomes an issue." First, character does not become an issue when a
defendant testifies falsely about his criminal record or misdeeds.21 While

219. O.C.G.A. § 24-9-84 (1982). See Messmore v. Roth, 185 Ga. App. 862, 366 S.E.2d 318
(1988).

220. 257 Ga. 753, 363 S.E.2d 529 (1988).
221. Id. at 760, 363 S.E.2d at 535.
222. Jones v. State, 184 Ga. App. 37, 38, 360 S.E.2d 622, 623, rev'd, 257 Ga. 753, 761, 363

S.E.2d 529, 535 (1988); Cooper v. State, 183 Ga. App. 73, 74, 357 S.E.2d 880, 882 (1987);
Anderson v. State, 184 Ga. App. 293, 293, 361 S.E.2d 270, 271 (1987); Crews v. State, 185
Ga. App. 494, 494, 364 S.E.2d 625, 625 (1988); Burton v. State, 184 Ga. App. 805, 806, 363
S.E.2d 46, 47 (1987).

223. See supra note 223.
224. Id.
225. 257 Ga. at 759, 363 S.E.2d at 535.
226. Id. at 754, 363 S.E.2d at 531.
227. Id. at 758, 363 S.E.2d at 534.
228. Id. at 756, 363 S.E.2d at 532.
229. Id. at 758, 363 S.E.2d at 534.
230. Id. at 759, 363 S.E.2d at 534.
231. Id.
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the state may introduce evidence disproving the falsity of the specific tes-
timony of the defendant, the state may not offer general evidence of prior
misconduct.23 2 Second, a defendant does not place his character in issue
when he admits less than all of his prior criminal conduct.2 3 If defend-
ant's testimony, however, implies that the acknowledged criminal conduct
is his only criminal activity, the state may use this to impeach defendant
on this specific issue.25' The supreme court concluded by reversing its de-
cision in Phillips v. State,55 the decision upon which the court of appeals
had relied to hold that defendant had placed his character in issue.2 36

B. Impeachment by Evidence of Conviction

In Business Resources, Inc. v. General Amusements, Inc.,37 appellants
contended the trial court improperly refused to allow the impeachment of
a witness through evidence of prior criminal convictions and guilty
pleas.2 3 8 At trial, appellants sought to impeach the witness by offering the
witness' deposition testimony admitting his criminal record.23

' The court
of appeals acknowledged that evidence that the witness has been con-
victed of a crime involving moral turpitude may be used to impeach the
witness.2"40 The testimony of a witness, however, may not prove a convic-
tion.24

' Rather, it is necessary to introduce a properly authenticated copy
of the conviction.24' Because appellants failed to do so, the court held
that their contention was without merit.24

The supreme court's decision in Mincey v. State" illustrates a di-
lemma faced by a party wishing to impeach a witness with prior convic-
tions.245 In Mincey, defendant wanted to impeach a witness by demon-
strating the witness' prior convictions.2 " Defendant, however, also did
not want to introduce any evidence and thus secure the right to closing
argument.217 Accordingly, he sought to prove the witness' convictions on

232. Id.
233. Id. at 760, 363 S.E.2d at 535.
234. Id. at 759, 363 S.E.2d at 534.
235. 254 Ga. 370, 329 S.E.2d 475 (1985).
236. 257 Ga. at 754, 363 S.E.2d at 531.
237. 186 Ga. App. 185, 366 S.E.2d 819 (1988).
238. Id. at 187, 366 S.E.2d at 821.
239. Id.
240. Id.
241. Id.
242. Id.
243. Id., 366 S.E.2d at 822.
244. 257 Ga. 500, 360 S.E.2d 578 (1987).
245. Id. at 501, 360 S.E.2d at 580.
246. Id.
247. Id.
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cross-examination.' 4 The trial court refused to permit this, and the su-
preme court affirmed, ruling that the only way to impeach a witness by
evidence of criminal convictions is through certified copies of his
convictions. '"

C. Sequestration

In Barber v. Barber,ss 0 a divorce action, the judge excluded plaintiff
from the courtroom when her lawyer decided to call other witnesses prior
to plaintiff testifying. 5 1 On appeal, plaintiff contended that this was a
misapplication of the rule of sequestration 2 5 and that the rule does not
apply to parties. In conclusory fashion, the supreme court held that the
trial court did not abuse its discretion by "offering" the appellant the
option of either testifying first or remaining outside the courtroom while
other witnesses testified.' s In a strong dissent, Justice Smith, joined by
Chief Justice Marshall and Justice Bell, decried what he felt was a viola-
tion of the appellant's constitutional rights. 54 Justice Smith noted that
the 1877 Georgia Constitution, which provided that "no person shall be
deprived of the right to prosecute or defend his own cause in any of the
courts of this state, in person, by attorney, or both,"2 5 effectively over-
ruled the principal case the majority cited, Tift v. Jones.25 0 Chief Justice
Marshall was also upset by the majority's alternative conclusion that ap-
pellant had not demonstrated how excluding her from the courtroom had
harmed her.2 7 The suggestion that excluding plaintiff from the court-
room in her divorce action would not be harmful to her "amazed" Justice
Smith.2 58

D. Examination of Witnesses

The court of appeals' decision in Clark v. State259 provides a good illus-
tration of the proper way to cross-examine a character witness.110 After a
defendant's character witness testified as to defendant's exemplary char-

248. Id.
249. Id.
250. 257 Ga. 488, 360 S.E.2d 574 (1987).
251. Id. at 488, 360 S.E.2d at 575.
252. O.C.G.A. § 24-9-61 (1982).
253. 257 Ga. at 488, 360 S.E.2d at 575.
254. Id. at 490, 360 S.E.2d at 576 (Smith, J., dissenting).
255. Id.
256. 52 Ga. 538 (1874).
257. 257 Ga. at 492, 360 S.E.2d at 578 (Smith, J., dissenting).
258. Id.
259. 186 Ga. App. 106, 366 S.E.2d 361 (1988).
260. Id. at 106, 366 S.E.2d at 361.
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acter, the prosecutor asked the witness if he had heard of a series of rep-
rehensible and illegal acts committed by defendant.21 Defendant ob-
jected on the grounds that the prosecution's line of questioning was
hearsay.26 Although the court of appeals agreed that defendant's hearsay
objection was meritorious, it is perhaps ,more accurate to say that the
prosecutor's methods of cross-examination were improper."" The court
stated that a prosecutor, when cross-examining a character witness, can-
not ask questions suggesting that the defendant has committed certain
acts when the prosecutor does not have supporting evidence.2" In other
words, when a prosecutor cross-examines a defendant's character witness,
admissible evidence must support the questions.2" Because the prosecu-
tor had no evidence to support his questions suggesting that defendant
had committed certain crimes and misdemeanors, the court of appeals
reversed and remanded for a new trial on the issue of punishment.2"6

In Hamilton v. State,'7 the trial court refused to allow defendant to
cross-examine the alleged rape victim concerning offenses committed
when she was a juvenile and for which the court had placed her on proba-
tion.2" From the court of appeals' recitation of the facts, it is apparent
that the court seriously questioned the victim's version of the alleged
rape. Indeed, the defense's theory was that the victim had consented to
the encounter and that her desire to avoid probation revocation moti-
vated the fabricated version of her liaison with defendant, a theory the
circumstances somewhat supported.2 " Relying on Davis v. Alaska,2 7 0 the
court of appeals held that the trial court's restriction of defendant's cross-
examination violated defendant's constitutional right to confront his ac-
cuser in an effort to establish the victim's bias.27 1

The court of appeals took a somewhat more restricted view of a party's
right to cross-examine in Thomas v. Newnan Hospital.172 In Thomas, a
medical malpractice action, plaintiffs sought to cross-examine defendant's
expert witness concerning other consultations on behalf of defendant's
malpractice insurance carrier.27

3 Plaintiffs contended that this affected

261. Id. at 109, 366 S.E.2d at 364.
262. d.
263. Id. at 110, 366 S.E.2d at 365.
264. Id.
265. Id.
266. Id.
267. 185 Ga. App. 536, 365 S.E.2d 120 (1987).
268. Id. at 536, 365 S.E.2d at 122,
269. Id. at 537, 365 S.E.2d at 122.
270. 415 U.S. 308 (1947).
271. 185 Ga. App. at 538, 365 S.E.2d at 122.
272. 185 Ga. App. 764, 365 S.E.2d 859 (1988).
273. Id. at 766, 365 S.E.2d at 862.
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the witness' credibility." 4 Acknowledging that a party is entitled to a
thorough and sifting cross-examination, the court of appeals reasoned
that this right must be balanced with the principle that evidence of insur-
ance coverage is irrelevant.M The court of appeals agreed with defend-
ants that permitting a plaintiff to cross-examine a physician concerning
his relationship with a malpractice insurance carrier would inject insur-
ance into the case, and this outweighed plaintiff's desire to demonstrate
the witness' biasB.

The holding of Burroughs v. State"' may be surprising to some. In
Burroughs, defendant objected when the prosecutor sought to elicit testi-
mony in a narrative form.2 The trial judge overruled the objection."' It
is logical to conclude that testimony in such a form is objectionable be-
cause it deprives, to some degree, opposing counsel of an opportunity to
object to inadmissible testimony because counsel does not have the bene-
fit of the forewarning provided by a question. The court of appeals, how-
ever, noting that defendant offered no authority to support his argument,
affirmed the trial court's decision."" Indeed, the court of appeals noted
that the supreme court has stated that the practice of permitting narra-
tive testimony "is rather to be commended than condemned.""81

E. Refreshing Recollection

A witness' recollection may be refreshed by the use of "[a]ny written
instrument or memorandum.'2'1 In Atlanta Fire Systems, Inc. v. Alexan-
der Underwriters General Agency, Inc.,"' the court of appeals reaffirmed
that it is not necessary that the witness prepare the writing used to re-
fresh his recollection.2" If, however, another prepared the writing, the
witness must have been present when that person prepared it. If the wit-
ness did not prepare the writing, or was not present when it was pre-
pared, then the writing cannot be used to refresh his recollection."'

274. Id.
275. Id. at 767, 365 S.E.2d at 863.
276. Id.
277. 186 Ga. App. 40, 366 S.E.2d 378 (1988).
282. Id. at 43, 366 S.E.2d at 382.
279. Id.
280. Id. at 44, 366 S.E.2d at 382.
281. Id. (quoting Horton v. State, 123 Ga. 145, 51 S.E. 287 (1905)).
282. O.C.G.A. § 24-9-69 (1982).
283. 185 Ga. App. 873, 366 S.E.2d 197 (1988).
284. Id. at 875, 366 S.E.2d at 199.
285. Id.
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VI. OPINION EVIDENCE

A. Subject Matter of Opinion Evidence

During the survey period, Georgia courts frequently struggled with the
issue of when opinion evidence is permissible. Generally, opinion evidence
is appropriate only when the subject matter involved is beyond the ken of
laymen."" Of course, this pronouncement merely begs the question. The
courts are still faced with the issue of whether the subject of the opinion
evidence, in view of the facts of a particular case, is a matter that laymen
can understand without expert assistance. The propriety of opinion evi-
dence in child molestation cases has been particularly troublesome to
Georgia courts. Prosecutors, perhaps because of difficulties in prosecuting
such a case, frequently turn to experts to establish the molestation. De-
fendants strenuously object to a witness, buttressed by the title of expert,
telling a jury that the alleged victim was, in fact, molested.

The court of appeals addressed this issue in Johnson v. State.2 87 In
Johnson, the expert, a pediatrician, obtained a brief history from the
child, a more complete history from the child's mother, and performed a
physical examination of the child."' At trial, the expert testified that the
child was "probably molested.""' The court of appeals relied heavily on
the fact that the court in State v. Butler29 held the same witness compe-
tent to testify as an expert on this subject matter."1 The court of appeals,
however, acknowledged that the supreme court rendered a different hold-
ing in Allison v. State,2" but "found Allison not controlling on this is-
sue."" 9 In Butler, Justice Smith, joined by Justices Weltner and Bell,
authored a cogent dissent to the majority's holding permitting expert tes-
timony, explaining his concern with any "expert" testifying that a child
has been sexually molested."" In view of the often scant physical evi-
dence of molestation, Justice Smith argued that such testimony is merely
a prosecutorial mechanism to bolster the child's credibility and that it
completely usurps the function of the jury."' Perhaps mindful of these
concerns, the supreme court in Allison held that a psychologist could not

286. See generally T. GREEN, GEORGIA LAW OF EVIDENCE § 110 (3d ed. 1988).
287. 186 Ga. App. 77, 366 S.E.2d 409 (1988).
288. Id. at 77, 366 S.E.2d at 409.
289. Id. at 78, 366 S.E.2d at 409.
290. 256 Ga. 448, 448, 349 S.E.2d 684, 685 (1986).
291. Id.
292. 256 Ga. 851, 353 S.E.2d 805 (1987).
293. 186 Ga. App. at 78, 366 S.E.2d at 409.
294. 256 Ga. at 451, 349 S.E.2d at 686 (Smith, Weltner, Bell, JJ., dissenting).
295. Id. at 452, 349 S.E.2d at 687.
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testify that an alleged molestation victim had been sexually abused.'"
Specifically, the court held that while a psychologist could testify as to
the "lineaments" of the child abuse syndrome, the psychologist could not
testify as to the fact of whether the child suffered abuse because this was
a question that the jury was fully capable of answering on its own. 2

7 In
Johnson, the court of appeals distinguished Allison by noting that the
pediatrician in Johnson, unlike the Allison expert, performed a physical
examination.298 As noted in Butler, however, the physical evidence in mo-
lestation cases is not conclusive, and in most cases of child molestation
there is no physical evidence at all.2" Perhaps, in the final analysis, the
rationale for the court of appeals' decision in Johnson is found in the last
sentence of the decision: "[Tlhere was no other testimony which would
have enabled the jury to reach this conclusion on its own.""' Of course,
this is precisely the concern of defendants.

The court of appeals' decision in House v. States" seems to reveal a
willingness to expand the scope of permissible expert testimony in crimi-
nal cases.80 2 The state charged the defendant with "driving under the in-
fluence of alcohol.""''8 Because his blood alcohol content was only 0.10%,
the state did not charge defendant with violation of Official Code of Geor-
gia Annotated section 40-6-391(a)(4),3' which requires a blood alcohol
content of 0.12%.$" At trial, a Georgia State Patrol trooper testified that
defendant was under the influence of alcohol."' In a conclusory fashion,
the court of appeals stated that it was "satisfied" that the trooper could
express an opinion as to defendant's sobriety"°

'

The supreme court, however, seemed to draw the line in Coleman v.
State 80 The court of appeals had held that the trial court did not err in
allowing a detective, who had qualified as an expert witness, to opine with
respect to the location of the victim at the time of the shooting and
whether the victim was holding a knife when he was shot.8 0 9 The supreme

296. 256 Ga. at 853, 353 S.E.2d at 808.
297. Id.
298. 186 Ga. App. at 78, 366 S.E.2d at 410.
299. 256 Ga. at 449, 349 S.E.2d at 685.
300. 186 Ga. App. at 78, 366 S.E.2d at 410.
301. 184 Ga. App. 724, 362 S.E.2d 429 (1987).
302. Id. at 725, 362 S.E.2d at 430.
303. Id. at 724, 362 S.E.2d at 430. See O.C.G.A. § 40-6-391(a)(1) (1982 & Supp. 1988).
304. Id. § 40-6-391(a)(4) (1982 & Supp. 1988).
305. Id.
306. 184 Ga. App. at 725, 362 S.E.2d at 431.
307. Id.
308. 257 Ga. 313, 314, 357 S.E.2d 566, 567 (1987).
309. 179 Ga. App. 834, 836, 348 S.E.2d 70, 72 (1986), reu'd, 257 Ga. 313, 357 S.E.2d 566

(1987).
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court reversed, holding that these conclusions were not beyond the ken of
jurors once the physical evidence and other permissible opinion evidence
was presented to the jurors. 1 ' Thus, the detective should not have been
allowed to offer his own factual conclusion about the victim's location and
whether the victim was holding a knife when shot."'1

B. Expert Witnesses

An expert must, of course, in fact be an expert. It is firmly established
that the trial court has the discretion to determine whether a witness is
an expert, and thus competent to give opinion testimony. Indeed, a trial
court's conclusion that a witness is an expert may be affirmed even if the
witness opines that he or she is not an expert. In Askew v. State,"1 ' the
court of appeals held that the trial court properly qualified a witness as
an expert notwithstanding her testimony on two occasions that she did
not consider herself to be an expert. 18

In Southeastern Ambulance Corp. v. Freeman,3'4 the court of appeals
reaffirmed the principle that an expert need not have personal knowledge
of the subject matter of his testimony.1 In Southeastern Ambulance, a
doctor who had never seen the patient in question testified about the pa-
tient's condition at the time of the accident based upon the doctor's ex-
amination of medical records. The court noted that this did not make the
expert's testimony inadmissible but was a matter of credibility for the
jury to decide.1

In Abernathy v. Cates, 1 the court of appeals held that it is not neces-
sary to adduce expert testimony to establish "normal wear and tear.8316

The concept of ordinary wear and tear is within the common knowledge
of man, and thus a lay witness can render an opinion as to the value of
wear and tear. The court's holding in Cates appears a variation of the
well established principle that lay witnesses are qualified to render opin-
ions as to value.81'

310. 257 Ga. at 314, 357 S.E.2d at 567.
311. Id.
312. 185 Ga. App. 282, 363 S.E.2d 844 (1987).
313. Id. at 282, 363 S.E.2d at 844.
314. 185 Ga. App. 119, 363 S.E.2d 571 (1987).
315. Id. at 120, 363 S.E.2d at 573.
316. Id.
317. 182 Ga. App. 456, 356 S.E.2d 62 (1987).
318. Id. at 456-57, 356 S.E.2d at 64.
319. T. GREEN, GEoRGIA LAW oF EVIDENCE § 112 (3d ed. 1988).
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VII. HEARSAY

A. Introduction

Before discussing specific decisions addressing hearsay issues, it is ap-
propriate to note the difference between the Georgia statutory definition
of hearsay and that of the Federal Rules of Evidence. Georgia statutory
law provides that hearsay evidence "is that which does not derive its
value solely from the credit of the witness but rests mainly on the verac-
ity and competency of other persons."3 0 The Federal Rules define hear-
say as a "statement, other than one made by the declarant while testify-
ing at the trial or hearing, offered in evidence to prove the truth of the
matter asserted." ' Thus, the federal rule encompasses the witness' own
out-of-court statement while Georgia's definition seemingly does not.
While practitioners should be aware of this difference, it will not be en-
countered frequently. It is generally agreed that a hearsay analysis may
begin with Professor Wigmore's statement that hearsay is an out of court
statement offered to prove the truth of the matter asserted therein.22

This is virtually identical to the federal definition.
In view of the large number of criminal appeals the supreme court and

court of appeals hear, it is also appropriate to discuss the inherent con-
flict between the use of hearsay evidence in a criminal proceeding and the
Confrontation Clause of the sixth amendment. 23 If a declarant is unavail-
able and his out of court statement is admitted into evidence, then a de-
fendant will not be "confronted with the witnesses against him.' 8 2 ' To
prohibit the use of hearsay evidence entirely in criminal proceedings,
however, would be to throw out the baby with the bathwater. Accord-
ingly, hearsay evidence in criminal cases is admissible, within constitu-
tional parameters. These constitutional parameters, however, are pres-
ently in a state of flux.

In Ohio v. Roberts,325 the United States Supreme Court seemingly held
that the sixth amendment imposed two limitations on the use of hearsay
evidence. First, the prosecution must demonstrate the unavailability of
the declarant. Second, the hearsay statement must bear "adequate 'indi-
cia of reliability.' "320 The assumption that Roberts applied to the use of
hearsay evidence generally was shattered by the Supreme Court's deci-

320. O.C.G.A. § 24-3-1 (1982).
321. FED. R. EVID. 801(c).
322. T. GREEN, GEORGIA LAW OF EVIDENCE § 217 (3d ed. 1988).
323. U.S. CONST. amend. VI.
324. Id.
325. 448 U.S. 56 (1980).
326. Id. at 66.
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sion in United States v. Inadi.3 27 In Inadi, the Court concluded that Rob-
erts does not stand for the proposition that "no out of court statement
would be admissible without a showing that the declarant is unavaila-
ble."8 8 Instead, the Court held that Roberts should be limited to its facts
and applied only to the preliminary hearing testimony of a witness not
produced at trial.32 9 Free from the shackles of Roberts, the Court held
that the Confrontation Clause did not require a showing of unavailability
as a prerequisite to the admission of a co-conspirator's statement under
Federal Rule of Evidence 801(d)(2)(E). Thus, Inadi holds that a co-con-
spirator's statement is admissible regardless of the declarant's availabil-
ity.83 0 Only the use of prior testimony still depends on a prosecution
showing of unavailability.

The Georgia Supreme Court's decision in Lawrence v. State3 3 1 pro-
vides, if one reads between the lines, an example of when practitioners
may use hearsay evidence in a criminal proceeding. In Lawrence, defend-
ant contended that the trial court denied defendant the right to confront
a witness. This witness, defendant's friend and business associate, pro-
vided a written statement to the police detailing incriminating conversa-
tions between the witness and defendant. At trial, the witness invoked his
fifth amendment332 right to remain silent. The prosecutor then began ask-
ing a series of leading questions which apparently had the practical effect
of informing the jury of the witness' prior statement. The supreme court
held this violated defendant's right to confront and cross examine the
witness, and therefore, reversed the judgment of conviction .3 3 The su-
preme court determined that the prosecutor offered the prior out of court
statement, in effect, to prove the truth of the matter asserted therein.
Thus, the prosecutor effectively introduced into evidence a hearsay state-
ment. In addition, because the witness invoked his fifth amendment
rights, defendant was denied an opportunity to confront a witness testify-
ing against him.

Unfortunately, Georgia courts are not always so cognizant of potential
Confrontation Clause problems when the courts admit hearsay evidence.
For example, in Chambers v. State,33 4 the court applied, without discus-
sion, the often stated principle that "a witness may testify as to what he

327. 475 U.S. 387 (1986).
328. Id. at 394.
329. Id.
330. Id.
331. 257 Ga. 423, 360 S.E.2d 716 (1987).
332. U.S. CONST. amend. V.
333. 257 Ga. at 425, 360 S.E.2d at 717-18.
334. 183 Ga. App. 874, 360 S.E.2d 438 (1987).
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saw and heard in the defendant's presence."'3
3' The court in Faircloth v.

State3M held, however, that such statements are hearsay. 3 7 While the
statements may fall within a generally recognized exception to the hear-
say rule (e.g., adoptive admissions), this did not appear to be the case in
Chambers. Thus, the prosecutor's use of such a statement may have vio-
lated the Confrontation Clause.

B. Definition of Hearsay

A statement is not hearsay unless it is offered to prove the truth of the
matter asserted therein. In Strickland v. State,33 8 the trial court refused
to allow defendant's counsel to cross examine a state witness to determine
whether she had heard death threats made against defendant. Defendant
sought to prove that he was aware of these death threats and that this
knowledge led the defendant to purchase the gun that was used to kill the
victim. Thus, defendant was attempting to prove the reason for his con-
duct and not whether the declarant uttered the death threat. Conse-
quently, the supreme court held the exclusion of this testimony was
error.339

C. Res Gestae

It is beyond the scope of this article, not to mention the abilities of the
author, to provide a coherent and definitive statement of the res gestae
exception to the hearsay rule. 4 ' Treatises on Georgia evidence law can be
consulted for an in depth discussion of the doctrine and confirmation of
how amorphous and confusing it is.8 ' For present purposes, it is suffi-
cient to note that the appellate courts continue to affirm, with little or no
discussion, the admission of hearsay statements on the grounds they are
"part of the res gestae." " Perhaps the recently enacted Child Hearsay
Statute34 3 will lessen the courts' need for the use, and arguably the abuse,
of the res gestae doctrine, since courts seem to utilize the doctrine most
heavily in child molestation cases.

In Eaton v. State,3 44 the court of appeals held that the trial court did
not err by allowing testimony of statements a molestation victim made to

335. Id. at 875, 360 S.E.2d at 439.
336. 253 Ga. 67, 316 S.E.2d 457 (1984).
337. Id. at 69, 316 S.E.2d at 459.
338. 257 Ga. 230, 357 S.E.2d 85 (1987).
339. Id. at 232, 357 S.E.2d at 87.
340. O.C.G.A. § 24-3-3 (1982).
341. See, e.g., T. GREEN, GEORGIA LAW OF EVIDENCE § 87 (3d ed. 1988).
342. O.C.G.A. § 24-3-3 (1982).
343. Id. § 24-3-16 (1986).
344. 184 Ga. App. 645, 362 S.E.2d 375 (1987).

1988]



MERCER LAW REVIEW

her parents after the event. 45 The court, however, would not hold that
the trial court properly admitted the victim's statements made to a police
officer some time later in the day, and to a detective two days after the
incident. The court however, found their testimony "merely cumulative"
and thus not reversible error.348 Similarly, in In re J.B.347 the court of
appeals held that a juvenile court did not abuse its discretion in permit-
ting the victim and her mother to testify as to what another victim, who
was not present at the hearing, had told them concerning the defendant's
molestation of the second victim."8

D. Statements of Co-Conspirators

I The treatment of co-conspirators' statements under Georgia law and
under the Federal Rules of Evidence differs only in characterization and
not in substance. Under Federal Rule of Evidence 801,49 statements by a
co-conspirator during the course and in furtherance of a conspiracy are
deemed admissions and are not hearsay. In Georgia, courts consider such
statements hearsay but nevertheless admissible.350 In Mayne v. State,8 "
the supreme court illustrated this principle by rejecting a contention that
the trial court erroneously admitted a co-conspirator's statements. "Hear-
say statements made by a conspirator during the course of a conspiracy,
including the concealment phase, are admissible against all conspirators

"852

E. Prior Inconsistent Statements

As a result of the supreme court's 1982 decision in Gibbons v. State,$58

prior inconsistent statements of a witness are admissible as substantive
evidence if the witness is subject to cross-examination. This principle has
the arguably disturbing effect of allowing a conviction to be based upon
an unsworn pretrial statement of a witness even though that witness re-
cants his statement at trial. This is precisely what happened in Watkins
v. State.3" A police officer testified that the victim stated she was beaten,
threatened with a gun, and stabbed with a pair of scissors by defendant.

345. Id. at 646, 362 S.E.2d at 376.
346. Id.
347. 183 Ga. App. 229, 358 S.E.2d 620 (1987).
348. Id. at 230, 358 S.E.2d at 622.
349. FED. R. EVID. 801.
350. O.C.G.A. § 24-3-5 (1982).
351. 258 Ga. 36, 365 S.E.2d 270 (1988).
352. Id. at 37, 365 S.E.2d at 273 (quoting Harris v. State, 255 Ga. 500, 501, 340 S.E.2d 4,

5 (1986)).
353. 248 Ga. 858, 386 S.E.2d 717 (1982).
354. 183 Ga. App. 778, 360 S.E.2d 47 (1987).
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At trial, the victim denied that these events happened but admitted that
she had made the statements to the police. Citing Gibbons, the court of
appeals held there was sufficient substantive evidence to uphold a convic-
tion.3" ' Judge Banke, joined by Chief Judge Birdsong and Judge Sognier,
disagreed that the evidence was sufficient to warrant a conviction and dis-
sented from this holding.' 6" Judge Banke noted that the wife's testimony
was not as much a "recantation" as it was an explanation. Judge Banke
felt the out of court statement, admitted through the testimony of the
police officer, was a "slender reed indeed" upon which to base defendant's
conviction .31

F. Child Hearsay Statute

The so-called Child Hearsay Statute provides:

A statement made by a child under the age of 14 years describing any act
of sexual contact or physical abuse performed with or on the child by
another is admissible in evidence by the person or persons to whom
made if the child is available to testify in the proceedings and the court
finds that the circumstances of the statement provides sufficient indicia
of reliability.""

The Child Hearsay Statute became effective July 1, 1986, and cases test-
ing the constitutionality and scope of the statute began appearing in the
supreme court during the survey period.

In Sosebee v. State,"' defendant contended that the statute unconsti-
tutionally infringed upon his sixth amendment right to confront wit-
nesses.360 While the statute requires that the child be available to testify,
it does not state whether a defendant must call the child as a defense
witness in order to exercise his right of confrontation. The court thought
it "unlikely" that this was the intent of the General Assembly because
jurors might resent the defendant for subjecting the child to examination
on such a sensitive topic.,'" The court judicially drafted an amendment to
the statute because there was no "clear directive" from the General As-
sembly. The court held that when the prosecution relies upon the Child
Hearsay Statute, the trial courts are to proceed as follows:

[blefore the state rests, the court shall, at the request of either party,

355. Id. at 779, 360 S.E.2d at 48.
356. Id. at 780, 360 S.E.2d at 49 (Banke, J., dissenting).
357. Id. at 781, 360 S.E.2d at 50.
358. O.C.G.A. § 24-3-16 (Supp. 1988).
359. 257 Ga. 298, 357 S.E.2d 562 (1987).
360. U.S. CONST. amend. V1.
361. 257 Ga. at 299, 357 S.E.2d at 563.
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cause the alleged victim to take the stand. The court shall then inform
the jury that it is the court who has called the child as a witness and that
both parties have the opportunity to examine the child. The court shall
then allow both parties to examine and cross examine the child as though
the child hearsay statute has not been invoked. 62

This, the court concluded, rendered moot the appellant's constitutional
arguments.8 "3

In Eberhardt v. State,3" defendant also alleged that the Child Hearsay
Statute violated his sixth amendment right of confrontation. The court's
holding in Sosebee was not applicable because the child was the first wit-
ness to testify at trial. The court rejected defendant's constitutional chal-
lenge because the child was available for cross examination by
defendant.6

In Reynolds v. State,36s defendant launched a multifront attack on the
Child Hearsay Statute.s" 7 First, defendant contended the testimony ad-
mitted under the Child Hearsay Statute was hearsay and was offered to
bolster the minor's in court testimony.1s8 The court summarily rejected
the hearsay objection, concluding that the testimony fell squarely within
the Child Hearsay Statute. ass Defendant's bolstering contention, however,
seemed to trouble the court. Indeed, in a dissenting opinion in Cuzzort v.
State,'70 Justice Smith noted that courts have "consistently held" that a
witness may not be bolstered by demonstrating that his trial testimony is
consistent with out of court statements. 371 Defendant did not raise this
contention at trial, and therefore, the supreme court avoided the issue.,
Second, defendant contended that the trial court erred because it did not
hold a hearing to determine whether the statements possessed "sufficient
indicia of reliability.""78 While the supreme court acknowledged that in
some situations hearings are advisable, the statute does not require the

362. Id.
363. Id.
364. 257 Ga. 420, 359 S.E.2d 908 (1987), cert. denied, 108 S. Ct. 1036 (1988).
365. Id.
366. 257 Ga. 725, 363 S.E.2d 249 (1988).
367. Id. at 725, 363 S.E.2d at 249.
368. Id. at 726, 363 S.E.2d at 250.
369. For some reason, the court cited Cuzzort v. State, 254 Ga. 745, 334 S.E.2d 661

(1985), in support of this conclusion. Cuzzort, of course, was decided prior to the effective
date of the Child Hearsay Statute. The holding of Cuzzort, however, was the precursor of
the Child Hearsay Statute in that it extended Gibbons v. State to prior consistent state-
ments. See supra text accompanying notes 358-62.

370. 254 Ga. 745, 334 S.E.2d 661 (1985).
371. Id. at 747, 334 S.E.2d at 663 (Smith, J., dissenting).
372. Id. at 726, 363 S.E.2d at 250.
373. Id. at 725-26, 363 S.E.2d at 250-51.
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trial court to hold such a hearing in every case.37' The court dismissed
defendant's constitutional argument based on the Confrontation Clause,
because the minor testified at trial and was available for cross examina-
tion. 37 5 Finally, defendant contended that the adults recounting the
child's statements violated defendant's right of confrontation because the
adult testified to statements made by the child that the child did not
mention in his testimony37 The court rejected this argument, noting
again that defendant's right of confrontation is preserved if the minor
testifies at trial.37 It is not necessary that the minor repeat everything
said out of court at trial. The remedy, the court noted, was for the de-
fendant to recall the minor and cross examine the minor about these ad-
ditional statements.3 78

Finally, in Godfrey v. State,379 a case which attracted some media at-
tention, the supreme court granted certiorari to address the issue of
whether a mother's testimony concerning an abused child's statements
while asleep is admissible. 80 In a brief opinion, the supreme court held
that the evidence of record was insufficient to establish the reliability of
sleep talk statements." 1 Therefore, the out of court statements did not
meet the statutory standard of "sufficient indicia of reliability ... "
Therefore, the supreme court reversed.""'

G. Declarations of a Decedent

It is axiomatic that dying declarations and a decedent's statements
against his interest are admissible. Georgia courts are now struggling with
a decedent's statements that are not against the decedent's interest and
that are not made in the face of impending death.

The facts in Miles v. Deens88 concerned a dispute over insurance pro-
ceeds. 8 4 Appellee presented her affidavit in opposition to appellant's mo-
tion for summary judgment. The affidavit stated that the decedent,
before he died, told appellee that the appellee owned the insurance policy

374. Id.
375. Id.
376. Id. at 726, 363 S.E.2d at 251.
377. Id.
378. Id.
379. 258 Ga. 28, 365 S.E.2d 93 (1988).
380. Id. at 28, 365 S.E.2d at 93. The court of appeals in Godfrey reversed an earlier case

that held testimony concerning statements made by the sleeping victim were admissible
under the Child Hearsay Statute. 183 Ga. App. 183, 358 S.E.2d 264 (1987).

381. 258 Ga. at 28, 365 S.E.2d at 93.
382. Id.
383. 184 Ga. App. 198, 361 S.E.2d 60 (1987).
384. Id. at 199, 361 S.E.2d at 61.
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and that appellee would retain the ownership of the policy.385 The trial
court denied the motion.3" The court of appeals held that appellee's affi-
davit could not be considered evidence of the decedent's alleged oral dec-
laration."' Relying on Belote v. Belote,8" the court of appeals noted that
a decedent's declarations may not be admitted unless they are sworn to
be both necessary and trustworthy.8 8' While necessity was easily shown,
the element of trustworthiness was lacking because the person who stood
to gain the most from the statement offered the statement .3

In Citizens & Southern Bank v. Swain, 91 the court of appeals did not
easily resolve the issue of the admissibility of a decedent's declarations.3"
In Swain, the executrix of the estate of a patient brought a malpractice
action against the executors of the estate of the treating physician.8" The
deceased patient died while under the care of the physician who later
died." 4 The key issue in the case concerned the deceased physician's
awareness of the deceased patient's allergy to penicillin. Although the pa-
tient's allergy to penicillin was noted on his chart, the physician's office
assistants testified that this notation was made after the fatal reaction. 9

The court, however, pointedly noted that the initial office visit took place
some three months before the injection, arguably indicating some doubt
as to the veracity of this testimony."" The executrix of the patient's es-
tate and her son testified that the deceased patient told them that he
informed the deceased physician of his allergy to penicillin long before
the day of the injection.397 Defendants moved in limine to exclude this
latter testimony from evidence.3 " The trial court denied defendants' mo-
tion, but the court of appeals permitted an interlocutory appeal.3 "9 The
court noted that two factors support all exceptions to the hearsay rule:
necessity and trustworthiness. The court wasted no time discussing
whether the evidence was necessary (both parties were deceased) but
turned to the issue of trustworthiness. The court distinguished prior cases

385. Id.
386. Id.
387. Id. at 200, 361 S.E.2d at 61.
388. 167 Ga. App. 8, 306 S.E.2d 24 (1983).
389. Id.
390. Id.
391. 185 Ga. App. 881, 366 S.E.2d 191 (1987).
392. Id. at 882, 366 S.E.2d at 192-93.
393. Id. at 881, 366 S.E.2d at 192.
394. Id. at 882, 366 S.E.2d at 192.
395. Id.
396. Id.
397. Id. at 883, 366 S.E.2d at 192.
398. Id. at 881, 366 S.E.2d at 192.
399. Id.
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that permitted the deceased's statements as evidence. The court noted in
those cases that the deceased made statements to disinterested witnesses
or that the deceased gave testimony under oath." In the present case,
the court found no such guarantee of trustworthiness.4  Thus, the court
of appeals reversed.402 Judges Beasley, Deen, Carley and Pope dis-
sented.40 First, Judge Beasley noted, the appellate court should not over-
turn the trial court's determination that the statement was sufficiently
trustworthy unless the trial court's finding was clearly erroneous. Exam-
ining the evidence in some detail, Judge.Beasley concluded that the pa-
tient made the statement to his wife and son at a time and under such
circumstances as to provide it with sufficient indicia of trustworthiness. 40'
With regard to the statement of the physician to the patient, Judge Beas-
ley argued that the court should not exclude the statement merely be-
cause the patient is a party to the litigation. Under these circumstances,
the court should admit the patient's declarations and the jury should de-
termine the truth of the declarations." 6

H. Business Records

As a matter of necessity, records made in the regular course of a busi-
ness are admissible pursuant to a statutory exception to the hearsay
rule.4'" The mere fact that records are prepared by or on behalf of a busi-
ness, however, does not necessarily render the records admissible. In De-
partment of Transportation v. Fitzpatrick,'0 7 the trial court admitted
into evidence, as business records, unaudited financial statements pre-
pared by independent accountants who were not parties to the litiga-
tion.4 8 The court of appeals held that these reports were not memoranda
or records of acts, transactions, occurrences, or events but were merely
compilations of figures by a third party.40 Thus, the documents were not
"business records" within the contemplation of the statute, and therefore,
the trial court erred in admitting the documents into evidence.' 10

The decision in Spivey v. State41 1 illustrates a significant difference be-

400. Id.
401. Id, at 883, 366 S.E.2d at 193.
402. Id.
403. Id.
404. Id. at 885, 366 S.E.2d at 194 (Beasley, J., dissenting).
405. Id. at 885, 366 S.E.2d at 195.
406. O.C.G.A. § 24-3-14 (1982).
407. 184 Ga. App. 249, 361 S.E.2d 241 (1987).
408. Id. at 249, 361 S.E.2d at 242.
409. Id., 361 S.E.2d at 243.
410. Id.
411. 184 Ga. App. 118, 361 S.E.2d 9 (1987).
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tween the Georgia business records exception to the hearsay rule and
Federal Rule of Evidence 803(6)."' In Spivey, defendant attempted to
introduce into evidence a computer printout of laboratory test results." 8

The trial court sustained the state's objection, ruling that defendant had
not laid the appropriate foundation for the admission of the report as a
business record.4 '4 The court of appeals disagreed and concluded that the
defendant had laid a proper foundation. 15 The court nevertheless af-
firmed the trial court because the report contained conclusions of the per-
son who performed the test."" The person offering the opinions must
qualify as an expert and testify as to the facts supporting the opinion or
conclusion under the Georgia business records exception to the hearsay
rule. 17 The federal business records exception, on the other hand, ex-
pressly permits the admission of business records notwithstanding the
fact that they may contain opinions. 4

1
8

I. Public Records and Other Documents

In United Waste, Ltd. v. Fulton County'1 ' appellants asserted that the
trial court erred by excluding from evidence a document prepared by de-
fendant's Department of Planning & Community Development.' Al-
though Georgia law permits the admission in evidence of properly certi-
fied public documents,' appellants did not rely on this statute. The
court of appeals acknowledged that a public official's written statement,
or one who is under the supervision of a public official, is admissible to
prove the truth of the matter stated in the statement, if a statute or the
nature of his duties require the official to make such a statement.4" In
this case, however, this common law public records exception to the hear-
say rule was not applicable." The court, upon examining the document,
concluded that it was not actually prepared by defendant, but rather was
a compilation of opinions by both private parties and public employees."'

412. FED. R EviD. 803(6).
413. 184 Ga. App. at 118, 361 S.E.2d at 10.
414. Id.
415. Id.
416. Id. at 118-19, 361 S.E.2d at 10.
417. Id. at 119, 361 S.E.2d at 10.
418. FED, R. EviD. 803(6).
419. 184 Ga. App. 694, 362 S.E.2d 476 (1987).
420. Id. at 694, 362 S.E.2d at 477-78.
421. O.C.G.A. § 24-7-20 (1982).
422. 184 Ga. App. at 695, 362 S.E.2d at 478 (citing T. GREEN, GEORGIA LAW OF EVIDENCE

§ 317 (2d ed. 1983)).
423. Id. at 696, 362 S.E.2d at 478.
424. Id.
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In Myers v. State,4"' defendant contended that the trial court improp-
erly admitted a death certificate.' 2 The death certificate was not filed
with the registrar within seventy-two hours of the decedent's death as
Official Code of Georgia Annotated section 31-10-15 required.4"7 Relying
on Sherrer v. Lynn,' 8 the court rejected this contention, holding that the
failure to comply with the filing requirement did not preclude the admis-
sion of the certificate as prima facie evidence of the facts stated in the
certificate."

In Suarez v. Suarez,"s0 the trial court admitted into evidence a publica-
tion of the United States Department of Agriculture entitled Family Eco-
nomics Review." The trial court concluded that the testimony of a home
economist laid a proper foundation for the admission of the document as
a reliable source of information. 3' The supreme court acknowledged that
documents such as mortality tables and almanacs, which have become
"notoriously accurate," are admissible in evidence as an exception to the
hearsay rule.'3 3 The court also acknowledged that market reports, quota-
tions, and similar information printed in newspapers, journals, and other
well known and reliable sources are admissible in evidence to show the
state of a market.43 The theory underlying the admission of such hearsay
is that this is the precise source and type of information that dealers in
the market rely and act upon.'1 The supreme court held, however, that
neither of these exceptions was available to appellee.4' 6 There was no
showing that the Family Economics Review was acted upon by anyone."7

Neither was there a showing that the document was "notoriously
accurate.'8

VIII. CONTENTS OR WRITINGS, RECORDINGS AND PHOTOGRAPHS

Arguably, one of the most frequently misapplied legal principles is that
generically known as the "best evidence rule."'- It sometimes seems that

425. 184 Ga. App. 618, 362 S.E.2d 92 (1987).
426. Id. at 620, 362 S.E.2d at 94.
427. O.C.G.A. § 31-10-15 (1985).
428. 172 Ga. App. 745, 324 S.E.2d 500 (1984).
429. 184 Ga. App. at 620, 362 S.E.2d at 94.
430. 257 Ga. 102, 355 S.E.2d 649 (1987).
431. Id. at 102, 355 S.E.2d at 649.
432. Id., 355 S.E.2d at 649-50.
433. Id. at 103, 355 S.E.2d at 650.
434. Id.
435. Id.
436. Id. at 103-04, 355 S.E.2d at 650-51.
437. Id. at 103, 355 S.E.2d at 650.
438. Id.
439. FED. R. EVID. 1002.
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lawyers cite the best evidence rule as a basis for an objection because they
can think of no other basis at the moment. Trial judges, apparently with
little more thought, sustain objections based upon the best evidence rule
when the rule is totally inapplicable. Although the federal rule,440 which
applies to recordings and photographs, as well as writings, is broader than
the Georgia rule,'4 it nevertheless succinctly states the best evidence
rule: "To prove the content of a writing, . . . the original writing . . is
required .. . .,,44 Thus, the best evidence rule applies only when the ac-
tual contents of a writing are in issue."3 On several occasions during the
survey period, the court of appeals corrected misapplications of the best
evidence rule.

In WGNX, Inc. v. Gorham,"4 appellant brought suit to collect amounts
due on an open account." 5 At trial, appellant's credit and collections
manager attempted to testify as to the amount appellee owed. The trial
court sustained appellee's objection that the best evidence of the amount
due was the statement of the account, and thus, prevented testimony of
the amount due. The court of appeals reversed." Citing Green's Georgia
Law of Evidence,"7 the court noted that "the mere fact that a written
record has been made does not make the writing the best evidence of the
matter recorded.""4 The manager was in charge of collecting amounts
owed to appellant, and thus her testimony was primary evidence of the
amount which appellee allegedly owed."' The manager's written state-
ments memorialize the amount owed but do not magically confer on these
statements the status of best evidence.

The trial court's ruling in State v. Hortman"0 provides another exam-
ple of an overly broad application of the best evidence rule. Defendant,
who was charged with driving under the influence, moved to suppress the
results of a blood alcohol test, contending in part that the arresting officer

440. Id.
441. In In the Interest of F.L.P., 184 Ga. App. 164, 361 S.E.2d 43 (1987), the court of

appeals reaffirmed that the best evidence rule does not apply to a tape recorded statement
but rather is limited to writings. F.L.P. also contains excellent discussion of the distinction
between and confusion surrounding the best evidence rule and the rule requiring production
of primary evidence.

442. 184 Ga. App. at 166, 361 S.E.2d at 45.
443. T. GREEN, GEORGIA LAW OF EVIDENCE § 100 (2d ed. 1983).
444. 185 Ga. App. 489, 364 S.E.2d 621 (1988).
445. Id. at 489, 364 S.E.2d at 622.
446. Id. at 491, 364 S.E.2d at 623.
447. T GREEN, GEORGIA LAW OF EVIDENCE § 101 (3d ed. 1988).
448. 185 Ga. App. at 490, 364 S.E.2d at 622 (citing T. GREEN, GEORGIA LAW OF EVIDENCE

§ 101 (2d ed. 1983)).
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had not advised defendant of his implied consent rights.""1 When an of-
ficer who was present, but who was not the arresting officer, attempted to
testify that another officer read these rights to defendant, defendant ob-
jected on the basis that the card, on which the rights were printed, was
the best evidence of the rights read to him. The trial court sustained the
objection."2 The court of appeals' opinion provides yet another succinct
statement of the proper application of the best evidence rule. The rule is
applicable only when the fact sought to be proved is either the existence
or the contents of a writing. 53 If, on the other hand, the question at issue
is the existence of a fact, and not the contents of a writing, then both oral
and written evidence of the fact may be admitted as primary evidence. 4"
In Hortman, the issue was not the existence or the contents of the arrest-
ing officer's implied consent card, but rather whether the officer informed
defendant of his implied consent rights."" The testifying officer, who was
familiar with the implied consent rights, could testify that he heard these
rights being read to defendant.'" Therefore, the court of appeals reversed
the trial court's judgment.4 5 7

451. Id. at 756, 365 S.E.2d at 888.
452. Id.
453. Id. at 757, 365 S.E.2d at 888.
454. Id., 365 S.E.2d at 889.
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