
Domestic Relations

by Barry B. McGough*

The survey year could aptly be named the year of the child in Georgia.
The appellate courts rendered sixty-five reported decisions. Of the sixty-
five reported appellate decisions regarding children, thirty-three of these
decisions are discussed herein. Nineteen of the thirty-three child related
decisions deal with issues of child custody, legitimation, adoption, pater-
nity, and abandonment. The appellate courts continued to wage war for
consistency, clarity, and uniformity in interpretation and application of
statutes regulating child custody disputes. Additionally, the courts broke
new ground in defining the boundaries of legitimation actions. Outside
the fractious world of custody battles, the courts issued the customary
spate of opinions in divorce and alimony cases. Two cases in this group
changed the law of alimony termination. A third case resolved old ques-
tions about equitable division of property and simultaneously raised new
questions in the same area.

I. ACTIONS INVOLVING CUSTODY AND SUPPORT OF CHILDREN

A. Legitimation of Children

"A father of an illegitimate child may render the same legitimate"' by
following statutorily prescribed procedure and "the court may pass an or-
der declaring the child to be legitimate ... ." The Georgia Court of Ap-
peals held that the permissive form of the statute authorizes courts to
receive objections to legitimation from the mother and to deny the fa-
ther's petition for valid reasons.3 In the landmark decision, In re Baby
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1. O.C.G.A. § 19-7-22 (1982 & Supp. 1988).
2. Id.
3. See Murphy v. Thomas, 89 Ga. App. 687, 81 S.E.2d 28 (1954); In re Pickett, 131 Ga.

App. 161, 205 S.E.2d 523 (1974).
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Girl Eason,4 the Georgia Supreme Court delineated the parameters for
measuring a father's attempt to legitimate his offspring and, in effect,
partially rewrote the statute.*

The mother in Eason surrendered the child to a placement agency for
adoption.6 The agency, in turn, gave notice to the father of the pending
adoption action brought by a married couple.7 The father subsequently
petitioned to legitimate the child,8 The court permitted the mother, the
adopting parents, and the placement agency to intervene anonymously
and object to the father's legitimation attempt.s The trial court entered
an order providing that it would assess not only the father's fitness but
also the child's best interest and comparative well-being if reared by the
father rather than by the adoptive parents.' 0 From that order, the father
successfully petitioned for interlocutory appeal."

Due process and equal protection considerations dictate that because
an unwed Georgia mother would have the right to veto an adoption by
third parties, unless she was found unfit to have custody of the child, the
father must also have like status." To strike this balance of constitutional
parental rights, the court adopted the reasoning that the United States
Supreme Court articulated in Lehr v. Robertson."3 Thus, in the Eason
decision, the court held that an unwed father, by virtue of his biological
link to the child, has an "opportunity interest" to develop a relationship
with his child." The court stated, "This opportunity interest begins at
conception and endures probably throughout the minority of the child.
But it is not indestructible. It may be lost . . . .It is, then, an interest
which can be abandoned by the unwed father if not timely pursued."' 5

Additionally, the court indicated that, assuming a father has not aban-
doned his opportunity interest, he is entitled to have his right to custody
of the child evaluated by a fitness test when competing with third par-

4. 257 Ga. 292, 358 S.E.2d 459 (1987).
5. Id. at 297-98, 358 S.E.2d at 463-64.
6. Id. at 292, 358 S.E.2d at 460. The opinion does not deal directly with the question of

whether a mother who surrenders her child for adoption has standing to object to the fa-
ther's subsequent petition to legitimate the child.

7. Id,
8. Id.
9. Id.

10. Id., 358 S.E.2d at 459.
11. Id., 358 S.E.2d at 460. Since the supreme court was silent on the question, presuma-

bly all parties encouraged the issuance of an advisory opinion. Id.
12. Id. at 295-97, 358 S.E.2d at 462-63. Although the opinion speaks in terms of parental

unfitness, the applicable sections of the adoption statute do not. See O.C.G.A. §§ 19-8-3, -6
(1982).

13. 463 U.S. 248 (1983).
14. 257 Ga. at 296, 358 S.E.2d at 462.
15. Id.
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ties.16 If the father is found to be fit, he must prevail.17 A "best interest"
test, however, would apply in a contest with the mother s

Only four months after Eason, the Georgia Supreme Court, in In re
J.M.S., had no difficulty in holding the trial court did not abuse its dis-
cretion in denying a legitimation petition because the petition was not in
the best interest of the child and legitimation would disrupt "his [the
child's] stable family unit."1 In J.M.S., the mother had custody of the
child and had remarried another man."0 Although the court did not men-
tion the father's "opportunity interest," it did observe that "it is clear
that petitioner had neither attempted to exercise parental authority over
the child, nor has he demonstrated a substantial interest in the child." 21

Finally, in Hill v. Adams,"2 the Georgia Court of Appeals held that le-
gitimation proceedings are a type of domestic relations case and appeals
therefrom must be made by application pursuant to Official Code of
Georgia Annotated section 5-6-35(a)(2)."

B. Custody of Children

The Uniform Child Custody Jurisdiction Act 2' ("UCCJA") continues to
be refined by judicial interpretation and application. During the survey
year the court of appeals held the Act did not apply to custody proceed-
ings brought against persons who were not residents of states, territories
or possessions of the United States, the Commonwealth of Puerto Rico or
the District of Columbia." The court of appeals also held that the Act did
not apply to adoption proceedings," however, the supreme court recently
overruled that holding.27 The Georgia trial court had jurisdiction to hear
the former husband's "Petition for Contempt for Denial of Visitation
Rights" against the nonresident custodian under the UCCJA home state

16. Id., 358 S.E.2d at 463.
17. Id. at 297, 358 S.E.2d at 463.
18. Id. at 296-97, 358 S.E.2d at 463.
19. 257 Ga. 630, 631, 362 S.E.2d 56, 57 (1987).
20. Id.
21. Id.
22. 182 Ga. App. 848, 357 S.E.2d 300 (1987).
23. Id. at 848, 357 S.E.2d at 301.
24. O.C.G.A. § 19-9-40 (1982).
25. Richardson v. Richardson, 257 Ga. 101, 355 S.E.2d 664 (1987). Personal service in

Georgia over such nonresidents, however, would confer jurisdiction.
26. Olivo v. Gainey, 185 Ga. App. 427, 428, 364 S.E.2d 279, 280 (1987). The case also

held that the Parental Kidnapping Prevention Act, 28 U.S.C.A. § 1738A (West Supp. 1988)
does not apply to adoption proceedings. Id.

27. Gainey v. Olivo, Oct. 20, 1988, to be reported at 373 S.E.2d 4 (Ga. Sup. Ct. Oct. 20,
1988).
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provisions' 8 in a case involving a former wife who had moved out of state
some two months before the action was initiated.29

The Georgia Court of Appeals made the most significant application of
the UCCJA in the recent case of Hubbard v. Hubbard." The appeals
court reversed the trial court's determination that it lacked jurisdiction
solely because the custodian and child were nonresidents. 1 Official Code
of Georgia Annotated section 19-9-43(a)(2) provides a jurisdictional basis
if "significant connections" exist with the forum making it in the child's
best interest to exercise jurisdiction.82 The court indicated the statute
neither requires an emergency nor physical presence of the child as a pre-
requisite to jurisdiction if such connections are found."

The Child Custody Intrastate Jurisdiction Act'4 was the focus in two
cases. In Alvarez v. Sills," a custodial mother surrendered custody to her
aunt pursuant to a written agreement ." After expiration of the agreed
custodial term, the mother brought a habeas corpus proceeding to secure
return of the child.' 7 In reversing the trial court's dismissal of the action,
the supreme court noted that section 19-9-23(d)" was inapplicable."9
Subsections (a) and (b) of section 19-9-23 govern actions to change "legal
custody." A "legal custodian" is defined by the Act to be "a person who
has been awarded permanent custody of a child by a court order. '40 Since
an agreement cannot confer legal custody under the Act, the mother was
not seeking a change in legal custody and had stated a valid claim for
habeas corpus relief.41 In Looney v. Looney,42 the court held that a non-
custodial parent was not prohibited from maintaining a custody modifica-
tion action under section 19-9-24(a) 43 when the noncustodial parent

28. O.C.G.A. § 19-9-42(5), -43(a)(1)(A), (B) (1982).
29. Paul v. Paul, 184 Ga. App. 217, 361 S.E.2d 222 (1987).
30. 182 Ga. App. 590, 356 S.E.2d 541 (1987).
31. Id. at 590, 356 S.E.2d at 542.
32. O.C.G.A. § 19-9-43(a)(2) (1982).
33. 182 Ga. App. at 590, 356 S.E.2d at 541.
34. O.C.G.A. § 19-9-20 (1982 & Supp. 1988).
35. 258 Ga. 18, 365 S.E.2d 107 (1988).
36. Id, at 18, 365 S.E.2d at 108.
37. Id.
38. O.C.G.A. § 19-9-23(d) (1982 & Supp. 1988) provides: "The use of a complaint in the

nature of habeas corpus seeking a change of child custody is prohibited."
39. 258 Ga. at 18, 365 S.E.2d at 108.
40. O.C.G.A. § 19-9-22(2) (1982).
41. 258 Ga. at 20, 365 S.E.2d at 108.
42. 183 Ga. App. 233, 358 S.E.2d 642 (1987).
43. O.C.G.A. § 19-9-24(a) (1982) provides: "A physical custodian shall not be allowed to

maintain against the legal custodian any action for ... change of child custody ... so long
as custody of the child is withheld from the legal custodian in violation of the custody
order."
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brought his petition during his lawful visitation period and returned the
children as required by the divorce decree."

In Martin v. Buglioli,41 the court of appeals held that if a trial court
finds a lack of changed conditions sufficient to modify custody then an
effective change of custody by visitation modification is also foreclosed."
The trial court had expanded the noncustodian's visitation to include the
school year, a portion of the summer, and certain other scheduled times
during each year.

The court of appeals held in In re C.T.L.48 that an award of temporary
custody to a nonparent ancillary to a deprivation proceeding in juvenile
court must be based on clear and convincing evidence." Moreover, in
Dixon v. Dixon,50 the court held a delay of ten months between adjudica-
tion and entry of a written change of custody order based on the custo-
dian's cohabitation with a man to whom she was not married was not
grounds for vacation of the order.6' Furthermore, the counterclaim to the
former wife's proceeding to increase child support was not prohibited by
section 19-9-23(c)(2).1

C. Adoption and Termination of Parental Rights

Tapley v. Veal" was an adoption proceeding brought by third parties."
The mother had surrendered her parental rights, but the father resisted.se
The trial court found that no surrender by the father was required be-
cause he "failed significantly to provide for the care and support of the
child, both financial and emotional, for a period in excess of one year
immediately (prior to) the filing of the petition for adoption."" The
Georgia Court of Appeals reversed, holding that the trial court was re-
quired to determine whether the father had abandoned the child pursu-
ant to Official Code of Georgia Annotated section 19-8-6(a)." The court

44. 183 Ga. App. at 234, 358 S.E.2d at 643.
45. 185 Ga. App. 702, 365 S.E.2d 866 (1988).
46. Id. at 703, 365 S.E.2d at 867.
47. Id., 365 S.E.2d at 866.
48. 182 Ga. App. 845, 357 S.E.2d 298 (1987).
49. Id. at 846, 357 S.E.2d at 299.
50. 183 Ga. App. 756, 360 S.E.2d 8 (1987).
51. Id. at 756, 360 S.E.2d at 9.
52. Id. at 757, 360 S.E.2d at 9. See also O.C.G.A. § 19-9-23(c)(2) (1982 & Supp. 1988)

which provides that no complaint to change custody "shall be made:... (2) In response to
any other action or motion seeking to enforce a child custody order."

53. 182 Ga. App. 880, 357 S.E.2d 268 (1987).
54. Id. at 880, 357 S.E.2d at 269.
55. Id. at 881, 357 S.E.2d at 270.
56. Id. at 880, 357 S.E.2d at 269.
57. Id. at 882, 357 S.E.2d at 270.

1988] 215
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added that application of the legal standard set forth in the trial court's
order was improper because neither of the third parties was a close rela-
tive of the child.8

In another case," the court held that when the maternal grandmother's
petition for adoption was properly granted, it was error to award visita-
tion rights to the paternal grandparents who had not intervened in the
action."

A decree of adoption terminates future child support obligations of the
natural parents even if those duties are set forth in a divorce decree."
Although the biological father was no longer liable to pay college educa-
tion expenses for the child, he was still accountable to the former wife for
child support that had accrued prior to the entry of the adoption decree,
unless those payment obligations were cut off by the dormancy laws."

Finally, the guardian ad litem for the child in a juvenile court termina-
tion proceeding cannot also be the party who initiates the proceedings. 3

A disinterested person must protect the child's interest during the termi-
nation proceedings."

D. Paternity

Georgia trial courts lack jurisdiction to entertain paternity actions in
which all parties, including the child, are nonresidents." The pertinent
statute confers jurisdiction only in actions involving "children who are
residents of the state.""' The Long Arm Statute6 does not confer juris-
diction even though:

the parties formerly lived in Georgia; the child was conceived in Georgia;
the parties were divorced in Georgia; the [former] husband was employed
in Georgia; real property formerly occupied as a marital residence was
listed in the telephone directory as the residence of the former husband's
father; and the former husband was served with process in Georgia. 8

In Atkinson v. Ledbetter," the Georgia Court of Appeals held that
when blood testing excluded a named father, the mother's refusal or in-

58. Id.
59. O'Quinn v. Bunkley, 185 Ga. App. 673, 365 S.E.2d 460 (1988).
60. Id. at 674, 365 S.E.2d at 461.
61. Wannamaker v. Carr, 257 Ga. 634, 636, 362 S.E.2d 53, 55 (1987).
62. Id.
63. In re J.S.C., 182 Ga. App. 721, 724, 356 S.E.2d 754, 756 (1987).
64. Id.
65. Meredith v. Meredith, 257 Ga. 458, 459, 360 S.E.2d 586, 586 (1987).
66. O.C.G.A. § 19-7-40 (1982).
67. Id. § 9-10-91(5) (Supp. 1988).
68. 257 Ga. at 458-59, 360 S.E.2d at 586.
69. 183 Ga. App. 739, 360 S.E.2d 66 (1987).
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ability to name other possible fathers was not per se failure to cooperate
pursuant to 45 C.F.R. § 232.12(d)7" and did not alone authorize termina-
tion of Aid to Families with Dependent Child payments."

E. Abandonment

In the trial of a father charged with abandonment of his child, the trial
court did not err in granting the state's motion in limine and restricting
inquiry into the mother's past sexual activity to a one year period preced-
ing the birth of the childs.7 In another abandonment action, the appeals
court found the trial court erred in charging costs against the prosecuting
witness without a finding that the mother abandoned the prosecution."
The court held the prosecuting attorney's dismissal of the action follow-
ing a blood test which precluded defendant's paternity was insufficient to
charge costs against the mother.74

F. Medical Expenses

In a per curiam opinion the supreme court adopted an expansive defini-
tion of the term "medical bills."75 The divorce agreement required the
former husband to pay "all of the medical bills" incurred on behalf of the
minor child.6 Holding that the obligation included dental and optometric
expenses, the court said:

the term "medical bills" is construed to include those reasonable charges
of professionals in generally recognized fields of health care that reasona-
bly are required to maintain this child in good health, and to correct or
alleviate any physical or mental dysfunction. That includes, obviously,
the reasonable cost of services reasonably required for the child's dental
health, and the reasonable costs of providing corrective devices, such as
eyeglasses, as reasonably shall be required by the child's optical needs."'

II. DIVORCE AND ALIMONY CASES

A. Divorce Procedure and Evidence

Barber v. Barber" is a cornucopia of procedural and evidentiary rul-

70. 45 C.F.R. § 232.12(d) (1987).
71. 183 Ga. App. at 740, 360 S.E.2d at 67.
72. Charvin v. State, 182 Ga. App. 870, 870, 357 S.E.2d 284, 285 (1987).
73. In re Herring, 185 Ga. App. 541, 365 S.E.2d 139 (1988).
74. Id. at 543, 365 S.E.2d at 140-41.
75. Stone v. Tilis, 258 Ga. 17, 17, 365 S.E.2d 110, 111 (1988).
76. Id. at 17, 365 S.E.2d at 110.
77. Id., 365 S.E.2d at 111.
78. 257 Ga. 488, 360 S.E.2d 574 (1987).



MERCER LAW REVIEW

ings. The most stunning ruling in Barber upheld sequestration of the
plaintiff during the testimony of her witnesses at a jury trial." Acting
upon a motion by the husband's counsel, the trial court offered the plain-
tiff the choice of testifying before her witnesses and remaining in the
courtroom or remaining outside the courtroom until she chose to testify."0

The majority of the court in Barber, speaking through Justice Gregory,
held:

that under the circumstances of this case the trial court did not abuse its
discretion in offering the appellant the option of testifying first or re-
maining outside the courtroom until she chose to testify. Further, we find
that appellant has not demonstrated that she was harmed by not being
in the courtroom during the presentation of her witnesses.81

The dissent, authored by Justice Smith, lambasted the majority's reli-
ance on faulty precedent and concluded that a party's constitutional right
to trial by jury outweighed the trial court's discretion in applying the rule
of sequestration.

8 2

Without elaboration of "the circumstances of this case" which support
the holding, it is impossible to predict if Barber will someday be limited
to its facts. Practitioners can certainly speculate about a myriad of poten-
tially peculiar trial settings in which the parties roam the halls while their
futures are locked in combat just out of earshot. If this portion of the
opinion is defensible, the majority's rationale has itself been sadly
sequestered.

Although the issue of child custody had not been decided upon conclu-
sion of the evidence, the supreme court held that failure to provide alter-
nate verdict forms "stating the amount of child support to be paid in the
event either parent is awarded custody" was rendered harmless by the
verdict, which said:

In the event (appellant) is awarded custody of the minor child, the (ap-
pellee) shall pay (her) the sum of $600 a month commencing July 1, 1985
. . . until the child is 18. During this period of time the (Appellee) shall
also pay tuition for the child . . . limited to $5,000 annually.13

The court in Barber next focused on the failure of the trial court to
give two charges requested by the appellant.8 ' The supreme court af-

79. Id. at 488, 360 S.E.2d at 575.
80. Id.
81. Id.
82. Id. at 490-93, 360 S.E.2d at 576-78 (Smith, J., dissenting). The court was split 4-3 on

this division of the opinion. Id.
83. Id. at 489, 360 S.E.2d at 575-76.
84. Id., 360 S.E.2d at 576.
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firmed the trial court's refusal of the first charge, saying: "Both parties in
this case are seeking a division of the property accumulated during the
marriage. Neither party has any greater burden of proof than does the
other party as to the issue, and you would not require either party to
preponderate in the evidence as to this issue.""5 The court concluded that
such a charge was an invitation to a stalemate."1 Curiously, however, the
opinion further states that "each party has the burden to prove entitle-
ment to equitable division according to his or her plan. If both fail to
meet their separate burdens, then neither is entitled to equitable divi-
sion, and their ownership of property remains as it existed before
trial."87 Does the court really mean that the jury is powerless to formu-
late its own scheme of division if both parties propose separate plans? By
extension, does this logic foreclose an award of alimony or child support if
the jury disagrees with either party's request on those issues?

Finally, the supreme court held the refusal to charge the jury that it
could consider the needs of appellant's minor children who were not issue
of the marriage was proper88 The jury, however, could consider appel-
lant's contribution to those needs in fixing alimony.8

Additionally, in Russell v. Russell,90 the supreme court held the sub-
stantive law allowing for an acknowledgement of service (prior to a di-
vorce petition being filed) prevails over Uniform Superior Court Rule
24.6(D).91

B. The Alimony Obligation

Modification of the Obligation. Cohabitation as used in the "live-
in-lover" statute'" means dwelling together continuously and openly in a
relationship similar to marriage.' 3 Accordingly, to establish this ground
for alimony modification the plaintiff must prove that cohabitation goes
"beyond periodic, physical interludes.""

In Popple v. Popple,8 an action by the former wife to modify alimony,
plaintiff secured jurisdiction over the former husband, a Florida resi-

85. Id.
86. Id.
87. Id. (emphasis added).
88. Id. at 489-90, 360 S.E.2d at 576.
89. Id. at 489, 360 S.E.2d at 576.
90. 257 Ga. 177, 356 S.E.2d 884 (1987).
91. Id. at 178, 356 S.E.2d at 885. Ga. Unif. Sup. Ct. R. 24.6(D) (1988) provides, "All

divorce actions with orders for publication or acknowledgement of service should be filed
prior to or contemporaneously with the signing of the order or acknowledgement." Id.

92. O.C.G.A. § 19-6-19(b) (1982 & Supp. 1988).
93. Reiter v. Reiter, 258 Ga. 101, 365 S.E.2d 826 (1988).
94. Id. at 102, 365 S.E.2d at 826.
95. 257 Ga. 98, 355 S.E.2d 657 (1987).
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dent," under the Long Arm Statute.'7 The supreme court reversed, not-
ing that although the parties had resided in Georgia for fourteen years
and the separation occurred in Georgia, the divorce decree was granted in
Arkansas and the former husband had not lived in Georgia for twenty
years. 8 The court held that exercising jurisdiction under those facts of-
fended "notions of fair play and justice" and failed the third prong of the
test set forth in Davis Metals v. Allen."

Termination of the Obligation. Three cases elaborated standards
for termination of alimony awards. The jury verdict in Foskey v. Fos-
key'00 provided that a monthly alimony obligation would survive the obli-
gor's death and be payable by his estate.101 Appellant neither objected to
the trial court's charge authorizing the verdict nor to the verdict form
after it was announced.10 2 Nevertheless, the supreme court held the
charge erroneously induced an illegal alimony recovery as a matter of
law. 03 Accordingly, the court affirmed the judgment upon the condition
that the unauthorized portion of the verdict and judgment be stricken.'"

In Winokur v. Winokur,'05 the supreme court affirmed the trial court's
ruling that an agreement requiring unallocated alimony and child support
payments of $7,000 per month for eighty-four consecutive months, com-
mencing and ending on specified dates, constituted lump sum alimony.10 6

After discussing and distinguishing prior decisions, the Georgia Supreme
Court adopted:

a rule of logic and clarity. If the words of the documents creating the
obligation state the exact amount of each payment and the exact number
of payments to be made without other limitations, conditions or state-
ments of intent, the obligation is one for lump sum alimony payable in
installments. 107

The rule is based on Bisno v. Bisno,10 8 which rested on the words of the
agreement and the intent of the parties.'" The court in Winokur distin-

96. Id. at 98, 355 S.E.2d at 657-58.
97. O.C.G.A. § 9-10-91(5) (Supp. 1988).
98. 257 Ga. at 99, 355 S.E.2d at 658.
99. Id. See Davis Metals v. Allen, 230 Ga. 623, 625, 198 S.E.2d 285, 287 (1973).

100. 257 Ga. 736, 363 S.E.2d 547 (1988).
101. Id. at 736, 363 S.E.2d at 547.
102. Id. at 736-37, 363 S.E.2d at 548.
103. Id. at 737, 363 S.E.2d at 548. See O.C.G.A. § 5-8-24(c) (1982).
104. 257 Ga. at 737, 363 S.E.2d at 548.
105. 258 Ga. 88, 365 S.E.2d 94 (1988).
106. Id. at 88, 365 S.E.2d at 95.
107. Id. at 90, 365 S.E.2d at 96.
108. 239 Ga. 388, 236 S.E.2d 755 (1977).
109. Id. at 388, 236 S.E.2d at 755.
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guished "gratuitous dictum" in Duncan v. Duncan,'" which "looked not
to the intent but to the words of the agreement and decree." '11 The court
indicated that the holding of Nash v. Nash'" requiring the gross amount
of the obligation to be stated explicitly to constitute lump sum alimony
was a departure "from the correct rule." ''

The supreme court also laid down "a new rule for prospective applica-
tion" in Daopoulos v. Daopoulos.11' The divorce decree required the for-
mer husband to make specified child support and alimony payments until
the children reached age eighteen.11' After the wife remarried, the hus-
band contended the alimony portion of the obligation ended."' The wife
responded by initiating a contempt proceeding to require payment. 7

The trial court held the arrearage was owed but "did not find contempt
because of the lack of wilfulness." ''1 In affirming, the supreme court con-
strued Official Code of Georgia Annotated section 19-6-5(b):",

in order for a court'to hold that an instrument "provides otherwise" than
the general rule that remarriage terminates permanent alimony obliga-
tions within the meaning of O.C.G.A. § 19-6-5(b) it must expressly refer
to remarriage of the recipient and specify that event shall not terminate
the permanent alimony obligations created thereby. The language must
be clear and unequivocal.' 0

Enforcement of the Obligation. Five enforcement cases decided
during the survey year merit mention for their clarification of jurisdic-
tional and procedural rules. In Paul v. Paul,21 the appeals court found
the trial court lacked jurisdiction to entertain the noncustodial father's
petition for contempt brought against the nonresident mother for denial
of visitation rights specified in the divorce decree." The court held per-
sonal service on the mother was insufficient to confer jurisdiction because

110. 239 Ga. 789, 238 S.E.2d 902 (1977).
111. 258 Ga. at 89, 365 S.E.2d at 96.
112. 244 Ga. 749, 262 S.E.2d 64 (1979).
113. 258 Ga. at 89, 365 S.E.2d at 96.
114. 257 Ga. 71, 354 S.E.2d 828 (1987).
115. Id. at 71, 354 S.E.2d at 829.
116. Id. at 71-72, 354 S.E.2d at 829.
117. Id. at 72, 354 S.E.2d at 829.
118. Id.
119. O.C.G.A. § 19-6-5(b) (1982) provides: "All obligations for permanent alimony, how-

ever created, the time for performance of which has not arrived, shall terminate upon re-
marriage of the party to whom the obligations are oweit unless otherwise provided." Id.

120. 257 Ga. at 73, 354 S.E.2d at 830. The rule applies to permanent alimony obligations
created after June 25, 1987. Id.

121. 184 Ga. App. 217, 361 S.E.2d 221 (1987).
122. Id. at 218, 361 S.E.2d at 222.
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service was not made in Georgia. " Moreover, the Georgia Long Arm
Statute 2 was ineffective to cure the defect because the proceeding was
not one for "alimony, child support, or division of property in connection
with an action for divorce or with respect to an independent action for
support of dependents.''112

In Apple v. Apple,""' the court held that decrees of foreign states that
are subject to retrospective amendment and enforcement in the issuing
state may be domesticated in Georgia.1 7 The decrees of foreign states,
however, are not enforceable in Georgia with respect to amounts of ali-
mony due prior to domestication."

In Brookins v. Brookins,"12 the court held the URESA" 0 judgments of
responding courts that were silent on the issue of child support arrearages
accrued under a divorce decree not to be res judicata on that issue in
subsequent URESA proceedings. " " The court indicated that although ar-
rearages were subject to a set off of actual payments to prevent double
recovery, prohibiting enforcement under URESA would be inconsistent
with that statute's liberal policy of facilitating inexpensive recovery of
support. " '

In the fourth case, the Georgia Court of Appeals held that appeals from
contempt rulings on attachments and denials of motions to set aside
judgments must be made by application pursuant to Official Code of
Georgia Annotated section 5-6-35.118

In Bell v. Bell,'" the supreme court held that a former husband was
not entitled to an automatic set-off against his monthly alimony obliga-
tion for Social Security old age insurance payments received by the for-
mer wife but based on the husband's work record.18' The court held that
these payments were an entitlement of the former wife under federal
law.

-6

123. Id.
124. O.C.G.A. § 9-10-91(5) (Supp. 1988).
125. 184 Ga. App. at 218, 361 S.E.2d at 222 (quoting Ashburn v. Baker, 256 Ga. 507, 509,

350 S.E.2d 437, 439 (1986)).
126. 186 Ga. App. 325, 367 S.E.2d 109 (1988).
127. Id. at 328, 361 S.E.2d at ill.
128. Id.
129. 257 Ga. 205, 357 S.E.2d 77 (1987).
130. Uniform Reciprocal Enforcement of Support Act, O.C.G.A. § 19-11-40 et seq. (1982

& Supp. 1988).
131. 257 Ga. at 208, 357 S.E.2d at 80.
132. Id. at 206, 208, 357 S.E.2d at 78, 80.
133. Byrd v. Byrd, 193 Ga. App. 302, 359 S.E.2d 2 (1987).
134. 257 Ga. 172, 356 S.E.2d 869 (1987).
135. Id. at 172-73, 356 S.E.2d at 869.
136. Id. See 42 U.S.C.A. § 402(b)(1) (Supp. 1988).
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C. Division of Property

The marriage of Mr. and Mrs. Goodman became the fulcrum for fur-
ther expansion and fine-tuning of equitable division jurisprudence. In
Goodman v. Goodman,'37 (Goodman III), the supreme court held that
property acquired by a husband after rendition of a separate maintenance
judgment was not subject to equitable division in a subsequent divorce
action.' " At issue were contributions to the husband's profit-sharing,
pension and stock-option plans made after entry of the separate mainte-
nance judgment.'' The supreme court first brushed aside the wife's con-
tention that equitable division could only be obtained incident to divorce
proceedings.'4 0 The court stated that: "We do not quibble over the termi-
nology applied to property divisions in separate maintenance judgments
vis-a-vis divorce decrees, as they are both done pursuant to equitable
principles."' Also of no significance was the characterization of the
property in dispute as newly acquired assets or as appreciation of previ-
ously awarded assets."2

After reviewing statutory and decisional authority from other jurisdic-
tions, the Georgia Supreme Court said:

The rationale supporting these statutes and cases from equitable division
jurisdictions is clear. Once the family no longer operates as a unit, work-
ing and contributing to and for the good of the marital estate, the base
for equitable division of property is removed. The property acquired by
each spouse is thenceforth a result of that spouse's sole industry, without
support or contribution-financially, morally or otherwise-from the
other spouse." 3

Does this logic mean that once a divorce action is filed, or a temporary
order is entered in a divorce action, property acquired subsequently is not
part of the marital estate?

137. 257 Ga. 63, 355 S.E.2d 62 (1987).
138. Id. at 66, 355 S.E.2d at 64.
139. Id. at 64, 355 S.E.2d at 63.
140. Id. See Segars v. Brooks, 248 Ga. 427, 284 S.E.2d 13 (1981); Owens v. Owens, 248

Ga. 720, 286 S.E.2d 25 (1982).
141. 257 Ga. at 64, 355 S.E.2d at 63.
142. Id. at 65, 355 S.E.2d at 64.
143. Id. at 65-66, 355 S.E.2d at 64.
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