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This Article surveys noteworthy cases decided by the Georgia appellate
courts and important new legislation enacted by the Georgia General As-
sembly concerning corporation, partnership, securities, and agency law
during the survey period.

I. CORPORATIONS

A. Legislative Changes to the Georgia Business Corporation Code

The Georgia General Assembly enacted three bills' amending the Geor-
gia Business Corporation Code" and one bills affecting the tort liability of
members, directors, or trustees of nonprofit organizations and local gov-
ernment entities. The first enactment amends Official Code of Georgia
Annotated sections 14-2-156," 14-2-171,1 14-3-131," and 46-8-51" and adds
Official Code of Georgia Annotated sections 14-2-152.1,0 14-3-113.1, 9 and
46-8-55.10 This enactment enunciates the duty of care that corporate di-
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1. 1987 Ga. Laws 849; 1987 Ga. Laws 537; 1987 Ga. Laws 1448.
2. O.C.G.A. §§ 14-2-1 to -411 (1982 & Supp. 1987).
3. 1987 Ga. Laws 986.
4. O.C.G.A. § 14-2-156 (1982 & Sijpp. 1987).
5. Id. § 14-2-171.
6. Id. § 14-3-131.
7. Id. § 46-8-51.
8. Id. § 14-2-152.1 (Supp. 1987).
9. Id. § 14-3-113.1.

10. ld. § 46-8-55.
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rectors and officers must observe after July 1, 1987, in discharging their
duties, and changes the indemnification provisions for directors, officers,
agents, and employees of corporations.11 In a day of rising costs and in-
creasing unavailability of officers' and directors' liability insurance, and of
nationally discussed cases that cast uncertainty on the personal liability
of directors,1 2 the General Assembly has provided a large measure of
guidance to practitioners through this first enactment. The authors be-
lieve that in the highly complex areas of duty of care, duty of loyalty, and
indemnification, the Georgia statutes are now among the best nationally.
The authors therefore suggest that all counsel for Georgia corporations
consider appropriate board of directors' or shareholders' action to take
advantage of these recent changes.

Section 14-2-152.111 articulates a new standard of care for actions by
officers and directors that occurred on or after July 1, 1987.14 This section
reformulated the statement of directors' and officers' standards, clarified
that a director's standards apply to duties as a member of a committee of
the board of directors, 15 added exculpatory language relieving directors
and officers of liability if they perform in compliance with their respective
standards of care," and detailed separate standards of care for directors
and officers. 17 Sections 14-3-113.118 and 46-8-55's are parallel enactments
to section 14-2-152.120 and apply to nonprofit corporations and railroad
corporations, respectively.

The changes in sections 14-2-15621 and 14-2-17122 clarified certain in-
demnification provisions, provided needed definitions, and also con-
formed those sections with section 14-2-152.113 and with each other. Sec-
tion 14-2-15624 provides for the indemnification of directors, officers,
employees, and agents of a corporation.2 Subsection (f) of section 14-2-

11. 1987 Ga. Laws 849.
12. See Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985).
13. O.C.G.A. § 14-2-152.1 (Supp. 1987). The supplement to title 14 states that the newly

formulated standards of care of O.C.G.A. § 14-2-152.1 (Supp. 1987) apply to actions occur-
ring on or after July 1, 1988. The publisher subsequently corrected that date to read July 1,
1987. Id.

14. Id.
15. Id. § 14-2-152.1(a)(2)(C).
16. Id. § 14-2-152.1(a)(4), (b)(4).
17. Id. § 14-2-152.1(a), (b).
18. Id. § 14-3-113.1.
19. Id. § 46-8-55.
20. Id. § 14-2-152.1.
21. Id. § 14-2-156 (1982 & Supp. 1987).
22. Id. § 14-2-171.
23. Id. § 14-2-152.1 (Supp. 1987).
24. Id. § 14-2-156 (1982 & Supp. 1987).
25. Id.
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15626 provides that the bylaws of the corporation may provide for indem-
nification in addition to that expressly permitted by subsections 14-2-
156(a) and (b)"I by resolution or by agreement upon shareholder vote so
long as the additional indemnification does not exceed or avoid the per-
mitted exceptions to director liability in section 14-2-171.21 Section 14-2-
156(f)" clarifies that shareholder-approved indemnification may be
broader in scope and use different standards and procedures than indem-
nification under section 14-2-156(a) to (e), 30 which allows boards of direc-
tors to adopt without shareholder approval.3 1 Section 46-8-51," applica-
ble to railroad corporations, contains the same revisions as section 14-2-
156.33

Section 14-2-17134 governs what a corporation's articles of incorpora-
tion must and may include." The legislature amended section 14-2-1713,
this year to add paragraph (b)(3):' 7

(b) The articles of incorporation may, as a matter of election, also set
forth:

(3) (A) A provision eliminating or limiting the personal liabil-
ity of a director to the corporation or its shareholders for mone-
tary damages for breach of duty of care or other duty as a direc-
tor, provided that such provision shall not eliminate or limit the
liability of a director:

(i) For any appropriation, in violation of his duties, of any
business opportunity of the corporation;

(ii) For acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of law;

(iii) For the types of liability set forth in Code Section 14-2-
154; or

(iv) For any transaction from which the director derived an
improper personal benefit.

(B) No such provision shall eliminate or limit the liabil-
ity of a director for any act or omission occurring prior to the
date when such provision becomes effective."

26. Id. § 14-2-156(f).
27. Id. § 14-2-156(a), (b).
28. Id. § 14-2-171.
29. Id. § 14-2-156(f).
30. Id. § 14-2-156(a) to (e).
31. Id. § 14-2-156(f). See comment to O.C.G.A. § 14-2-156.
32. Id. § 46-8-51.
33. Id. § 14-2-156.
34. Id. § 14-2-171.
35. Id.
36. Id.
37. Id. § 14-2-171(b)(3) (Supp. 1987).
38. Id.
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As provided by section 14-2-171(b)(3), ' the articles of incorporation of
a corporation may include a provision eliminating or limiting the personal
liability of directors to the corporation and its shareholders, except that
this provision cannot eliminate or limit the liability of a director for one
of the four enumerated types of actions. This provision closely resembles
the 1986 amendment to the Delaware General Corporation Law,"0 but
avoids the ambiguity created by the use in the Delaware law of the broad
term 'breach of the duty of loyalty' in the list of actions for which corpo-
rations cannot exculpate directors. The General Assembly set forth a
more specific litany of actions that the 'duty of loyalty' concept might
encompass,'1 including the traditional concepts of 'corporate opportunity'
and 'improper personal benefit."42 This is a vast improvement over the
Delaware statute 8 because 'duty of loyalty' has been elusive to courts and
attorneys and occasionally has encompassed duty of care concepts. The
well-defined duty of loyalty in section 14-2-171, 44 and its companion defi-
nition of standard of care in section 14-2-152.1, 45 should be valuable
guides to Georgia's practitioners and courts. Official Code of Georgia An-
notated section 14-3-131,6 which applies to nonprofit corporations, con-
tains the same revisions as section 14-2-171(b)(3).4

A corporation can provide its directors the additional protections of
section 14-2-171(b)(3) 48 only by including those provisions in its articles
of incorporation.4 Consequently, practitioners may wish to update their
corporate formation forms and to discuss with their clients whether they
should amend their articles of incorporation at the next shareholders'
meeting to adopt the exculpatory revisions. The permitted exculpatory
provisions apply only to directors and are not available to officers of a
corporation."

A corporation may need to make other changes in its articles of incor-
poration or bylaws to gain advantages that protect not only directors, but
officers, employees, and agents of a corporation. Before making changes, a
corporation and its counsel should carefully analyze the differences be-

39. Id,
40. DEL CODE ANN. tit. 8, } 102(b)(7) (Supp. 1986).
41. O.C.G.A. § 14-2-171(b)(3)(A)(i) to (iv) (Supp. 1987).
42. Id. § 14-2-171(b)(3)(A)(i), (iv). This code section and its definition of duty of care

only applies to directors. Id.
43. DEL. CODE ANN, tit. 8, § 102(b)(7) (Supp. 1986).
44. O.C.G.A. § 14-2-171(b)(3)(i) to (iv) (Supp. 1987).
45. Id. §'14-2-152.1.

46. Id. § 14-3-131 (1982 & Supp. 1987).
47. Id. § 14-2-171(b)(3) (Supp. 1987).
48. Id.
49. Id.
50. Id.
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tween, and the interrelationships among, the statutory provisions. For ex-
ample, not only is there a difference between the extent to which direc-
tors and all other corporate officers, employees, or agents may be
exculpated,"' there is also a difference between the extent of indemnifica-
tion that a corporation can provide without shareholder approval and the
indemnification that a corporation can provide with shareholder ap-
proval. 2 Corporations also may wish to consider entering into share-
holder-approved agreements with corporate officers and directors as pro-
vided by section 14-2-1563 to protect against changes in indemnification
provisions after a change in control of the corporation.

Additional legislative enactments" completely revised Official Code of
Georgia Annotated section 51-1-20," which concerns the liability of per-
sons serving charitable, nonprofit, and public entities." That section now
provides immunity from civil liability for any act or omission arising from
a person's service as a member, director, trustee, or officer of any non-
profit hospital or association; nonprofit, charitable, or eleemosynary insti-
tution; or any local government agency, board, authority, or entity so long
as a person acted within the scope of his official duties.5 7 The statute,
however, provides no immunity for damages or injury a person causes by
willful or wanton misconduct."

Other enactments changed the methods of reserving corporate names
and changed filing fees." The legislature amended Official Code of Geor-
gia Annotated section 14-2-4110 so that incorporators may reserve a cor-
porate name for two months without charge.6s Incorporators may obtain a
two-month extension by filing a written request and paying a twenty-dol-
lar fee. s s The legislature also amended Official Code of Georgia Annotated
section 14-2-40,3 and 14-3-40," the parallel section for nonprofit corpora-
tions, to provide that a corporate name be distinguishable from other cor-
porate names." The legislature amended Official Code of Georgia Anno-

51. Id. § 14-2-171 (1982 & Supp. 1987).
52. Id. § 14-2-156.
53. Id. § 14-2-156(f).
54. 1987 Ga. Laws 915; 1987 Ga. Laws 986.
55. O.C.G.A. § 51-1-20 (Supp. 1987).
56. Id.
57. Id.
58. Id,
59. 1987 Ga. Laws 1448.
60. O.C.G.A. § 14-2-41 (1982 & Supp. 1987).
61. Id. § 14-2-41(b).
62. Id.
63. Id, § 14-2-40.
64. Id. § 14-3-40.
65. Id. § 14-2-40(a)(3); Id. § 14-3-40(a)(3).
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tated section 14-2-371,01 and section 14-3-29167 for nonprofit corporations,
to change filing fees for articles of incorporation, notices of transfer of a
reserved corporate name, statements of change of address of registered
office or agent, and extensions for name reservations."

Another enactment amended several sections of the Business Corpo-
ration Code7 0 so that Official Code of Georgia Annotated section 15-6-
7771 concerning fees of superior court clerks, now controls superior court
filing fees.72 This enactment specifically affects sections of the Business
Corporation Code relating to filing articles of incorporation 7 3 amend-
ments ' restated articles,7 5 documents relating to mergers or acquisi-
tions'7 and documents relating to dissolution of business77 and nonprofit
corporations.7 8

B. Service of Process on Corporations

In Miller v. U.S. Shelter Corp.,79 the Georgia Court of Appeals refused
to allow a technical defect in a complaint and the questionable actions of
a registered agent to invalidate service of process on a corporate defend-
ant. The style of plaintiff's complaint named "U.S. Shelter Corp. of Dela-
ware" 80 as defendant although defendant's actual name was "U.S. Shelter
Corporation."8 The body of the complaint stated that "the defendant,
U.S. Shelter Corp., [was] a Delaware corporation doing business in the
State of Georgia. '82 C.T. Corporation System was listed as defendant's
registered agent, and the deputy sheriff served C.T. Corporation System.
C.T. Corporation System returned the summons and complaint to
Miller's attorney with a letter stating that C.T. Corporation System was
not the registered agent for a corporation named U.S. Shelter Corpora-

66. Id. § 14-2-371.
67. Id. § 14-3-291.
68. Id. § 14-2-371; Id. § 14-3-291.
69. 1987 Ga. Laws 537.
70. O.C.G.A. §§ 14-2-172, -194, -196, -213, -282 (1982 & Supp. 1987); Id. § 14-3-216.
71. Id. § 15-6-77.
72. Id.
73. Id. § 14-2-172(c)(3).
74. Id. § 14-2-194(c)(3).
75. Id. § 14-2-196(g)(4).
76. Id. § 14-2-213(d)(3).
77. Id. § 14-2-282(b)(3).
78. Id. § 14-3-216(b)(1).
79. 179 Ga. App. 469, 347 S.E.2d 251 (1986).
80. Id. at 469, 347 S.E.2d at 252.
81. Id. at 470, 347 S.E.2d at 252.
82. Id. at 469, 347 S.E.2d at 252.
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tion of Delaware. 8 Defendant did not receive the complaint and did not
file an answer. The court entered a default judgment in plaintiff's favor
"against the defendant, U.S. Shelter Corporation of Delaware ....
Defendant refused to respond to post-judgment discovery, arguing that
the default judgment was against U.S. Shelter Corporation of Delaware
and that plaintiff did not serve U.S. Shelter Corporation. 8 The trial court
denied plaintiff's motion to compel defendant to respond.ss

The court of appeals, relying on the "liberal policies of the Civil Prac-
tice Act,' 87 reversed the trial court's decision and held that using the
name U.S. Shelter Corporation of Delaware in the style of the action was
merely a misnomer ss since the facts showed that the substantive parts of
the complaint correctly identified defendant.09 The court also held that
the default judgment was binding because plaintiff served defendant's
registered agent. 0 The court deemed this service to be service on defend-
ant, even though the registered agent did not forward the complaint to
defendant." Miller reinforces the rule that service upon an agent of a
corporation is considered personal service upon the corporate entity.2
The legislature supplemented Official Code of Georgia Annotated section
9-11-4(d)(1) 93 with section 14-2-62" to add the registered agent of a cor-

83. Id. at 470, 347 S.E.2d at 252.
84. Id., 347 S.E.2d at 251.
85. Id. at 471, 347 S.E.2d at 253.
86. Id.
87. Id. (quoting Block v. Voyager Life Ins. Co., 251 Ga. 162, 163, 303 S.E.2d 742, 744

(1983)).
88. Id. at 470, 347 S.E.2d at 251. The court could consider the issues regarding the name

of defendant because it viewed the trial court's decision as having the same effect as a denial
of a motion to set aside a default judgment. The court considered defendant's arguments as
if defendant had filed a motion to set aside under O.C.G.A. § 9-11-60(d) (1982) (current
version at O.C.G.A. § 9-11-60(d), (1982 & Supp. 1987)), and determined that the misnomer
in the style of the case was an amendable defect. 179 Ga. App. at 471-72, 347 S.E.2d at 253-
54. At the time the court considered it, Official Code of Georgia Annotated section 9-11-
60(d) stated that: "A motion to set aside must be predicated upon some nonamendable
defect which does not appear upon the face of the record or pleadings .... " O.C.G.A. § 9-
11-60(d) (1982). The legislature amended section 9-11-60 in 1986, but the changes in the
amendment did not apply to the court's decision. 179 Ga. App. at 471, 347 S.E.2d at 253.

89. 179 Ga. App. at 472, 347 S.E.2d at 254.
90. Id. at 473, 347 S.E.2d at 255.
91. Id.
92. See Southeastern Fidelity Ins. Co. v. Heard, 123 Ga. App. 635, 636, 182 S.E.2d 153,

155 (1971).
93. O.C.G.A. § 9-11-4(d) (1982 & Supp. 1987) provides for personal service of the sum-

mons and complaint. O.C.G.A. § 9-11-4(d)(1) provides the means by which plaintiffs make
personal service on a corporation, and states that plaintiffs may make service by delivery of
the summons and complaint "to the president or other officer of the corporation, secretary,
cashier, managing agent, or other agent thereof .... " Id.

94. O.C.G.A. § 14-2-62(a) (1982) provides: "Each registered agent appointed by a corpo-
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poration to the list of those persons plaintiffs may serve "to eliminate the
possibility of a. .. corporation's evading service of process.""' Permitting
corporations to hide behind the actions of their registered agents and
deny that plaintiffs had served the corporations would defeat legislative
intent."

C. Foreign Corporations

In two cases during the survey period, the Georgia Court of Appeals
considered the rights of foreign corporations to sue in Georgia courts. In
Roberts v. Chancellor Fleet Corp.,07 Roberts, the Fulton County Tax
Commissioner, appealed a trial court's decision holding that Chancellor
Fleet Corporation, a Massachusetts corporation, and another corporation
were not liable for payment of ad valorem taxes on certain tractors sold
in Georgia. s Chancellor purchased and leased equipment. Its principal
place of business was in Boston, but it maintained an office in Atlanta
and employed one sales representative who solicited orders for the lease
of equipment." Chancellor purchased the tractors in Virginia in 1984, but
the seller did not deliver the tractors in Georgia until after January 1,
1985. Roberts refused to issue tags and titles on the tractors and Chancel-
lor, along with Genuine Parts Company, the lessee of the tractors, paid
the ad valorem taxes under protest.100 On appeal, Roberts argued that
Chancellor was "transacting business" 101 in Georgia for purposes of Offi-
cial Code of Georgia Annotated section 14-2-310,102 and because Chancel-
lor failed to obtain a certificate of authority under that section, the courts
should have barred Chancellor, in accordance with Official Code of Geor-
gia Annotated section 14-2-331(b),' 1 from suing in a Georgia court to re-
cover the amount of the disputed ad valorem taxes.'"

Section 14-2-310(a)'" provides: "No foreign corporation shall have the

ration pursuant to Code Section 14-2-60 or 14-2-61 shall be an agent of such corporation
upon whom any process, notice, or demand required or permitted by law to be served upon
the corporation may be served in the manner provided by law for the service of a summons
and complaint." Id.

95. O'Neal Constr. Co. v. Lexington Developers, Inc., 240 Ga. 376, 378, 240 S.E.2d 856,
857 (1977); O.C.G.A. § 14-2-62 comment (1982).

96. 240 Ga. at 377, 240 S.E.2d at 857.
97. 182 Ga. App. 69, 354 S.E.2d 628 (1987).
98. Id. at 70, 354 S.E.2d at 629.
99. Id. at 69, 354 S.E.2d at 629.

100. Id. at 69-70, 354 S.E.2d at 629.
101. Id. at 70, 354 S.E.2d at 630.
102. O.C.G.A. § 14-2-310 (1982).
103. Id. § 14-2-331(b).
104. 182 Ga. App. at 70, 354 S.E.2d at 629-30.
105. O.C.G.A. § 14-2-310(a) (1982).
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right to transact business in this state until it shall have procured a cer-
tificate of authority to do so from the Secretary of State . . . Y' If a
foreign corporation that "transact[s] business" within the meaning of sec-
tion 14-2-310107 fails to obtain a certificate of authority, section 14-2-
331(b)' bars that corporation from "maintain[ing] any action, suit, or
proceeding"' 09 in any Georgia court unless it obtains the certificate before
commencement of the action."' Section 14-2-310(b)"' lists activities that
are not 'transacting business' in Georgia.' If a foreign corporation is en-
gaged in the exempted activities, then it does not have to obtain a certifi-
cate of authority."8 The court determined that Chancellor's limited activ-
ities within Georgia brought it within the exemption provided by section
14-2-310(b)(6);' 4 therefore, Chancellor did not have to obtain a certifi-
cate of authority before it could sue in a Georgia court." 5 The court rea-
soned that a difference exists between the policies underlying both the
interpretation and the application of the term 'transacting business'
under long-arm jurisdictional statutes and the foreign corporation regis-
tration statute."' Based on Roberts, counsel representing foreign corpora-
tions may wish to determine whether their clients are 'transacting busi-
ness' in Georgia and whether they need to obtain a certificate of authority
under section 14-2-310."1

106. Id.
107. Id. § 14-2-310.
108. Id. § 14-2-331(b).
109. Id.
110. Id. § 14-2-310(b).
111. Id.
112. Id.
113. Id. Section 14-2-310(b)(6) provides that:

(b) Without excluding other activities which may not constitute transacting
business in this state, a foreign corporation shall not be considered to be transact-
ing business in this state, for the purpose of qualification under this chapter,
solely by reason of carrying on in this state any one or more of the following
activities:

(6) Soliciting or procuring orders, whether by mail or through employees or
agents or otherwise, where such orders require acceptance without this state
before becoming binding contracts and where such contracts do not involve
any local performance other than delivery and installation.

Id.
114. 182 Ga. App. at 71, 354 S.E.2d at 630.
115. Id. at 70-71, 354 S.E.2d at 630 (quoting Barker v. County of Forsyth, 248 Ga. 73, 74,

281 S.E.2d 549, 551 (1981)).
116. Id.
117. O.C.G.A. § 14-2-314 (1982 & Supp. 1987) sets forth the procedures for a foreign

corporation to obtain a certificate of authority to transact business. Once a certificate is
obtained, a foreign corporation will be required to maintain a registered agent and office in
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Having a certificate of authority may not be enough to guarantee a for-
eign corporation access to the Georgia courts in certain circumstances,
given the decision in George C. Carroll Construction Co. v. Langford
Construction Co."" Carroll, an Alabama contractor who subcontracted
with Langford for construction projects in Georgia, sued Langford on sev-
eral construction contracts." Langford argued that Carroll was a nonres-
ident contractor and had failed to comply with the bond requirements of
Official Code of Georgia Annotated section 48-13-32, 12 and therefore
could not bring an action on the construction contracts in the Georgia
courts.12 1 Under sections 48-13-30 through 48-13-38,122 the "Nonresident
Contractors Act, 12 3 a nonresident contractor who desires to engage in
business in Georgia must, under certain circumstances, register with the
Georgia Revenue Commissioner and execute a bond.1 24 Failure to comply
with these requirements bars the contractor from maintaining an action
in Georgia to recover on a construction contract.12 5

Carroll argued that since it complied with Georgia's tax and license
laws, obtained a certificate of authority from the Georgia Secretary of
State in accordance with Official Code of Georgia Annotated section 14-2-
310,12 and had a registered office and agent in Georgia, the trial court
should not have considered it a nonresident contractor, or at least should
not have decided the question of its status on summary judgment, but
should have submitted the issue to a jury.2 7 Carroll further argued that
since section 14-2-311128 provides that a foreign corporation with a certifi-
cate of authority is entitled to the same rights and privileges as a domes-
tic corporation, Carroll was no longer subject to the requirements of the
Nonresident Contractors Act.'2

The court of appeals determined that section 14-2-3 11130 does not make
a foreign corporation "entirely equivalent to a domestic corporation.' ' 31

the State. O.C.G.A. § 14-2-317 (1982). If the foreign corporation wishes to bring an action in
the Georgia courts, it should weigh the additional burdens of having a certificate of author-
ity against the consequences of not obtaining a certificate.

118. 182 Ga. App. 258, 355 S.E.2d 756 (1987).
119. Id. at 258-59, 355 S.E.2d at 756.
120. O.C.G.A. § 48-13-32 (1982).
121. 182 Ga. App. at 259, 355 S.E.2d at 756.
122. O.C.G.A. §§ 48-13-30 to -38 (1982 & Supp. 1987).
123. Id.
124. Id. §§ 48-13-31, -32 (1982).
125. Id. § 48-13-37.
126. Id. § 14-2-310.
127. 182 Ga. App. at 259, 355 S.E.2d at 756-57.
128. O.C.G.A. § 14-2-311 (1982).
129. 182 Ga. App. at 259, 355 S.E.2d at 757.
130. O.C.G.A. § 14-2-311 (1982).
131. 182 Ga. App. at 259, 355 S.E.2d at 757.
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The court examined the legislative history of the Nonresident Contrac-
tors Act and noted that when the General Assembly first enacted that
statute, it excluded foreign corporations authorized to do business in
Georgia.3M The General Assembly later removed that exemption from the
statute.' The court upheld the trial court's decision, determining that
the legislature's intent was to have nonresident contractors comply with
the requirements of the Nonresident Contractors Act or be denied access
to the Georgia courts. 1"

Judges Benham, Pope, and Deen dissented, stating that they were "un-
able to agree with the harsh results obtained from the ruling of the ma-
jority that, as a matter of law, every contractor which is a foreign corpora-
tion that fails to file a bond . . .is thereby denied access rights to the
Georgia courts . . . .,138 Judge Benham, writing for the dissent, argued
that whether Carroll was a nonresident contractor was a jury question
because the Nonresident Contractors Act does not define 'nonresident
contractor."13

6 In the view of the dissenting judges, filing a bond is only
necessary after a court makes a factual determination of nonresidency.1 37

D. Derivative Actions

The court of appeals in two cases focused on the technical require-
ments of Official Code of Georgia Annotated section 14-2-123,3 which
permit shareholder derivative actions. 139 In Kenney v. Don-Ra, Inc.,40

Marion Kenney, contending that she was a shareholder of Don-Ra, Inc.,
brought a derivative action against her ex-husband, Donald Kenney, as
president of Don-Ra, for misappropriation of the corporation's assets.' 4,
Marion and Donald Kenney were divorced in 1982. In 1983, a jury di-
vided the Kenneys' marital property by awarding all of the stock of Don-
Ra to Donald Kenney. 2 The trial court in Marion Kenney's 1984 deriva-
tive action granted Donald Kenney's motion for summary judgment upon
the grounds that Marion Kenney did not have standing to bring the de-
rivative action.143 The court of appeals affirmed, noting the requirement

132. Id. at 260, 355 S.E.2d at 759.
133. Id. at 261, 355 S.E.2d at 759.
134. Id.
135. Id., 355 S.E.2d at 758 (Benham, Pope & Deen, JJ., dissenting).
136. Id. at 262, 355 S.E.2d at 759 (Benham, J., dissenting).
137. Id.
138. O.C.G.A. § 14-2-123 (1982).
139. Id.
140. 178 Ga. App. 492, 343 S.E.2d 779 (1986).
141. Id. at 493, 343 S.E.2d at 780-81.
142. Id. at 492-93, 343 S.E.2d at 780.
143. Id. at 494, 343 S.E.2d at 781.
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in section 14-2-123(b) 1" that the plaintiff in a derivative action must be
"a shareholder of record . . . at the time of bringing the action.'' 14"

Marion Kenney lost all of her ownership interest in the corporation as a
result of the divorce proceedings, and at the time of her derivative action
she was no more than a "mere gratuitous volunteer ' '

14 attempting to en-
force the rights of the corporation." 7 The application of section 14-2-
123148 resulted in plaintiff's inability to pursue an action against the pres-
ident of Don-Ra for acts he allegedly committed prior to the divorce pro-
ceedings, when plaintiff still held an interest in the corporation.1s Section
14-2-123,15. as this case illustrates, requires that a person bringing a de-
rivative action must be a shareholder of the corporation both at the time
of the alleged violations and at the time he files the complaint. 1"

In Nicholson v. Harris,"52 plaintiff's failure to meet another require-
ment of section 14-2-123113 in her.derivative action resulted in defend-
ant's motion for summary judgment.' s4 Nicholson, pursuant to an agree-
ment with Harris, purchased a thirty percent interest in Harris
Photography, Inc. Nicholson later filed suit against Harris for breach of
the Georgia Securities Act of 1973" and for fraud, and also brought a
derivative action against Harris for breach of fiduciary duty.," The trial
court denied Harris' motion for summary judgment on Nicholson's deriv-
ative action."5

7 The court of appeals reversed this denial because plaintiff
failed to allege in her complaint either her efforts to have the company's
board of directors initiate appropriate action before she filed the deriva-
tive action or her reasons for not making such an effort, as section 14-2-
123(c) "11 required."15

144. O.C.G.A. § 14-2-123(b) (1982).
145. 178 Ga. App. at 495-96, 343 S.E.2d at 782 (quoting O.C.G.A. § 14-2-123(b) (1982)

(emphasis added)).
146. Id. at 496, 343 S.E.2d at 782.
147. Id.
148. O.C.G.A. § 14-2-123 (1982).
149. 178 Ga. App. at 495, 343 S.E.2d at 781.
150. O.C.G.A. § 14-2-123 (1982).
151. 178 Ga. App. at 496, 343 S.E.2d at 782.
152. 179 Ga. App. 35, 345 S.E.2d 63 (1986). Part III of this Article also discusses this

case. See infra text accompanying notes 227-64.
153. O.C.G.A. § 14-2-123 (1982).
154. 179 Ga. App. at 36, 345 S.E.2d at 64.
155. O.C.G.A. §§ 10-5-1 to -24 (1982 & Supp. 1987).
156. 179 Ga. App. at 35, 345 S.E.2d at 63.
157. Id.
158. O.C.G.A. § 14-2-123(c) (1982).
159. 179 Ga. App. at 37, 345 S.E.2d at 65. O.C.G.A. § 14-2-123(c) (1982) states: "In any

such action, the complaint shall also allege with particularity the efforts of the plaintiff to
secure the initiation of such action by the board of directors or comparable authority, or the
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E. Liability of Corporations and Corporate Officers and Employees

During the survey period, Georgia appellate courts considered imposing
both criminal and civil liability on corporate officers and employees in
several cases and in one case considered imposing criminal liability on a
corporation.

Criminal Liability of Corporate Officers and Employees. In
Georgia, the state may prosecute corporate officers for criminal acts and
the officers cannot use their office as a shield against liability.160 Often,
however, it may be difficult to determine whom to prosecute for corporate
violations of criminal statutes of a regulatory nature. In O'Brien v.
DeKalb County,161 the Georgia Supreme Court offered guidance concern-
ing which persons within a corporation to prosecute for violations of regu-
latory criminal statutes. The county prosecuted and the court convicted
and. fined defendants O'Brien and Smith, employees of an apartment
management company, for failing to meet the DeKalb County fire code
regulations."' O'Brien was an on-site manager with limited managerial
responsibility, Smith was a maintenance supervisor, and neither was a
corporate officer or owner. 16s The supreme court, in reversing, stated that
it adhered "to the proposition that those persons who have both responsi-
bility and authority within a corporation may be held liable under regula-
tory statutes . . . ."6' The court found that no evidence showed that ei-
ther O'Brien or Smith had the authority or responsibility to determine
corporate policy, although both had limited authority to make day-to-day
decisions."s The court's enunciation of this rule clearly indicates that cor-
porate officers and employees may be criminally liable for failure of their
corporate employer to comply with the law if they have both the author-
ity and responsibility within their corporation for complying with such
laws." 16

Criminal Liability of Corporations. In Georgia, the state may
prosecute a corporation, as well as its officers and employees, for the corn-

reasons for not making such effort."
160. Parish v. State, 178 Ga. App. 177, 178, 342 S.E.2d 360, 361 (1986); Williams v.

State, 158 Ga. App. 384, 387, 280 S.E.2d 365, 367-68 (1981); Bailey v. State, 84 Ga. App. 839,
844-45, 67 S.E.2d 830, 834 (1951). But cf. Fishman v. State, 128 Ga. App. 505, 197 S.E.2d
467 (1973).

161. 256 Ga. 757, 353 S.E.2d 31 (1987).
162. Id. at 757, 353 S.E.2d at 32.
163. Id. at 758-59, 353 S.E.2d at 33.
164. Id. at 758, 353 S.E.2d at 32-33.
165. Id. at 759, 353 S.E.2d at 33.
166. Id.
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mission of crimes.167 In Military Circle Pet Center No. 94, Inc. v.
State,168 the court of appeals considered the application of Official Code
of Georgia Annotated section 16-2-22,' 69 which contains the guidelines for
determining when a corporation is criminally liable. The Cobb County
Solicitor filed actions against Military Circle Pet Center No. 94, Inc., do-
ing business as Docktor Pet Center, and certain individuals for engaging
in deceptive business practices and cruelty to animals. 7 Docktor Pet ar-
gued that the allegations of deceptive business practices against it were
insufficient to impose criminal liability under section 16-2-22,17, since the
state alleged neither of the two instances under which liability may be
imposed.1 7 2 The court agreed, finding that the deceptive business prac-
tices criminal statute78 did not indicate clearly a legislative purpose to
impose liability on corporations and that the complaint did not allege
that Docktor Pet's board of directors or any management officials of
Docktor Pet "authorized, requested, commanded, performed, or reck-
lessly tolerated the crime. '"74 The court also noted that the complaint
failed to allege specifically the manner in which Docktor Pet committed
the offense, and, thus, the trial court should have granted Docktor Pet's
motion to quash the deceptive business practices charge. "' On appeal,17 6

the supreme court reversed and remanded the decision of the court of
appeals and held that the State did not need to allege the provisions of
section 16-2-22(a)(2)."

Civil Liability of Corporate Officers. In addition to liability for
criminal actions, corporate officers also may be liable for torts the corpo-
ration commits. 7 8 In Alexie, Inc. v. Old South Bottle Shop Corp.,'7 Old
South Bottle Shop Corporation ("OSBS") brought suit against Alexie,
Inc., doing business as The Old South Package Store, and Alexie's corpo-
rate officers for injunctive relief and monetary compensation for damages

167. O.C.G.A. § 16-2-22 (1984).
168. 181 Ga. App. 657, 353 S.E.2d 555 (1987), rev'd, 257 Ga. 388, 360 S.E.2d 248 (1987).
169. O.C.G.A. § 16-2-22 (1984).
170. 181 Ga. App. at 658, 353 S.E.2d at 556-57.
171. O.C.G.A. § 16-2-22 (1984).
172. 181 Ga. App. at 659, 353 S.E.2d at 558.
173. O.C.G.A. § 16-2-22 (1984).
174. 181 Ga. App. at 660, 353 S.E.2d at 558.
175. d.
176. 257 Ga. 388, 360 S.E.2d 248 (1987).
177. Id. at 389, 360 S.E.2d at 249.
178. See American Game & Music Serv., Inc. v. Knighton, 178 Ga. App. 745, 746, 344

S.E.2d 717, 719 (1986); McLanahan v. Keith, 135 Ga. App. 117, 121, 217 S.E.2d 420, 423
(1975); Lincoln Land Co. v. Palfery, 130 Ga. App. 407, 411, 203 S.E.2d 597, 603 (1973).

179. 179 Ga. App. 190, 345 S.E.2d 875 (1986).
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to OSBS's trade name and reputation.' 80 Alexie's corporate officers ar-
gued that the trial court should have ruled in their favor because OSBS
presented no evidence to justify piercing the corporate veil to hold them
liable for the corporate tort against OSBS's trade name."" The court of
appeals did not agree: "In Georgia, where a corporate tort is committed,
an officer who takes part in its commission or who specifically directs the
particular act to be done or who participates or cooperates therein is per-
sonally liable for the commission of the tort.1' 82 The court found evidence
that two of the defendant corporate officers were involved in the decision
that resulted in the damage to OSBS's trade name.1 83 The court also held
that a third defendant corporate officer, the corporate secretary, was a
corporate officer in name only and was not involved in the decisions that
resulted in the commission of the corporate tort.1" The court held that
the trial court should have granted a directed verdict in favor of the cor-
porate secretary, but agreed that the trial court properly denied the di-
rected verdict to the other defendant corporate officers. 18"

Piercing the Corporate Veil. The Georgia appellate courts gener-
ally have been reluctant to pierce the corporate veil and hold officers of a
corporation liable unless the plaintiff demonstrates that the officers used
the corporate form to promote fraud or injustice or to avoid tort or con-
tractual liability. The court of appeals followed this trend during the sur-
vey period.

In Ellis v. Edwards,1s6 Reid Ellis, doing business as J & R Oil Com-
pany, sued Edwin and Karen Edwards and EEE, Inc. for a debt EEE
owed. Ellis attempted to prove that the Edwards were personally liable
for the corporate debt by showing that the Edwards operated EEE and
had stated in a legal document that they were the 'owners' of that corpo-
ration.18 7 The court of appeals, holding that the trial court properly
granted the Edwards' motion for summary judgment, stated that merely
operating a corporation does not render one personally liable for corpo-
rate debts.1 s The court found that the Edwards' statement of ownership
was insufficient to raise an issue of whether they had disregarded the cor-
porate form and that Ellis produced no evidence to show that the Ed-

180. Id. at 190, 345 S.E.2d at 876.
181. Id. at 193, 345 S.E.2d at 879.
182. Id. at 193-94, 345 S.E.2d at 879.
183. Id.
184. Id. at 194, 345 S.E.2d at 879.
185. Id.
186. 180 Ga. App. 301, 348 S.E.2d 764 (1986).
187. Id. at 301, 348 S.E.2d at 764.
188. Id. (quoting Trans-State, Inc. v. Barber, 170 Ga. App. 372, 374, 317 S.E.2d 242, 244

(1984)).

19871



MERCER LAW REVIEW

wards used the corporate form to promote fraud, injustice, or to evade
tort or contractual responsibility. " '

In Menchio v. Rymer,'" the Rymers purchased a residential lot from
Menchio and contracted with Lou Menchio, Inc. to construct a home on
the property. The septic system for the house failed, sewage seeped up
through the ground, and as a result authorities declared the house a pub-
lic nuisance. The Rymers sued both Menchio and Lou Menchio, Inc. for
breach of contract, negligence, and fraud.191 The trial court directed a
verdict for defendants on the fraud claim, and a jury found in favor of the
Rymers on both the breach of contract and negligence claims."92 On ap-
peal, Menchio argued that plaintiff's evidence was insufficient to sustain a
verdict against him individually.193 The court of appeals agreed with
Menchio as to the breach of contract claim, holding that the Rymers pro-
duced no evidence to show that Menchio acted other than in his capacity
as president of Lou Menchio, Inc. in entering into and carrying out the
construction contract.'" Judge Beasley argued in her dissent that the
court also should have overturned the verdict against Menchio for negli-
gence because plaintiffs made no allegations against Menchio other than
in his capacity as agent of the corporation."06 Given the holding in Alexie,
however, the majority's decision to uphold the verdict against Menchio
for negligence is supportable.

II; PARTNERSHIPS

A. Appellate Court Decisions on Partnership Law

Statements of Partnership Law by the Appellate Courts. In
Holbrook Contracting, Inc. v. Tyner,'" the Georgia Court of Appeals re-
viewed a case between two partners in which one partner instituted a
foreclosure action on a materialman's lien against construction projects of
Holbrook Contracting, Inc. Plaintiff claimed that his partner owed him
one-half of the net profits. The court reversed the trial court's holding on
evidentiary issues but, in dicta, expressed its view of partnership law that
a coequal partner is barred from filing a materialman's lien on the part-

189. Id. (citing Jenkins v. Judith Sans Internationale, Inc., 175 Ga. App. 171, 332 S.E.2d
687 (1985)).

190. 179 Ga. App. 852, 348 S.E.2d 76 (1986).
191. Id. at 852, 348 S.E.2d at 77.
192. Id.
193. Id. at 853, 348 S.E.2d at 78.
194. Id. at 854, 348 S.E.2d at 78.
195. Id. at 855, 348 S.E.2d at 79 (Beasley, J., dissenting).
196. 181 Ga. App. 838, 354 S.E.2d 22 (1987).
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nership's property.""

Existence of a Partnership. Whether a partnership has been
formed is always a fact-sensitive question. In Vitner v. Funk,'" the court
of appeals had to determine, among other things, whether a group of doc-
tors and a financial expert forming a birthing center were partners in the
venture. After many months of planning and work to open a birthing
center, Dr. Funk withdrew from North Atlanta OB-GYN, a professional
association in which he practiced with two of the defendants. When the
birthing center finally opened, the defendants failed to issue Dr. Funk
any stock in the new corporation, the Birthing Center of Atlanta.1 " The
jury and the trial court agreed with Dr. Funk and awarded him damages
for the defendants' failure to issue him any interest in the birthing
center.'" The court held that there was ample evidence to sustain a find-
ing that the parties embarked on a joint enterprise, regardless of whether
that enterprise technically was a joint venture or a partnership.20, The
court further held that the parties assumed the role of incorporators or
promotors and, as such, acquired the rights and responsibilities of those
positions.1*

2

The court of appeals did not suggest that partnerships that incorporate
should issue shares to all their partners according to the partners' inter-
ests in the partnership, nor did the court suggest that, as incorporators or
promotors, the partners had to fulfill certain preincorporation contractual
responsibilities. 20 3 The court only suggested that the evidence was enough
to sustain a finding that a partnership existed.20"

In Ghee v. Kimsey,205 the court of appeals addressed the question of
whether a partnership arose under former Official Code of Georgia Anno-
tated section 14-8-20.206 At trial, Ghee alleged that he was a partner with
Kimsey and Staffins and had certain rights of ownership in G & K Food
Marts, Inc. The trial court granted summary judgment for defendants on

197. Id. at 840, 354 S.E.2d at 24. See Stephens v. Clark, 154 Ga. App. 306, 268 S.E.2d
361 (1980).

198. 182 Ga. App. 39, 354 S.E.2d 666 (1987).
199. Id. at 39, 354 S.E.2d at 666.
200. Id.
201. Id. at 42, 354 S.E.2d at 670.
202. Id. at 43, 354 S.E.2d at 670.
203. Id. at 39, 354 S.E.2d at 666.
204. Id. at 42, 354 S.E.2d at 670.
205. 179 Ga. App. 446, 346 S.E.2d 888 (1986).
206. Id. at 446, 346 S.E.2d at 889. The Uniform Partnership Act, O.C.G.A. §§ 14-8-1 to -

43 (Supp. 1987), was enacted by 1984 Ga. Laws 1439, and was effective on April 1, 1985, but
did not apply to this case since the action here began in 1984, prior to the effective date. See
O.C.G.A. § 14-8-4(e) (Supp. 1987).
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the issue of whether there was a partnership, and Ghee appealed20 7 At
trial, evidence indicated that Ghee believed he was a partner in the gro-
cery business with Kimsey. Kimsey denied he was Ghee's partner and
claimed to be in partnership with Staffins. Staffins denied being in part-
nership with either Ghee or Kimsey.2 0

The court of appeals held that the real test of whether a partnership
arose was the intent of the parties.2 9 The court stated that if there was
no express agreement the law will infer a partnership from certain facts
connected with the joint undertaking.2 0 The first clause of former Official
Code of Georgia Annotated section 14-8-20 provided that "a partnership
may be created either by written or parol contract,"21 1 and the appellate
court held that a question of fact thus existed concerning the existence of
a partnership between the various parties.21 Therefore, it was error for
the trial court to grant summary judgment for the defendants on that
issue2 1

3 Since there was no written contract between the parties, the trial
court should have admitted parol evidence to establish the intent of the
parties.2 ' The parties' intent would be determinative on the issue of
whether a partnership arose.215

B. Legislative Changes in Georgia Partnership Law

In 1987, the Georgia General Assembly enacted a bilP that amended
the Uniform Partnership Act"'7 in three significant ways. First, a new Of-
ficial Code of Georgia Annotated section, 14-8-15.1,21s provides that a
partnership may sue or be sued in its common name.2 Second, Official
Code of Georgia Annotated section 14-8-28220 now provides that a judg-
ment creditor may reach the interest of a partner in the partnership by
garnishment if the complaint upon which the creditor obtained the judg-
ment was served personally on the partner.2  Finally, the legislature

207. 179 Ga. App. at 446, 346 S.E.2d at 888.
208. Id., 346 S.E.2d at 889.
209. Id. at 447, 346 S.E.2d at 889.
210. Id.
211. O.C.G.A. § 14-8-20 (1982) (repealed 1984).
212. 179 Ga. App. at 447, 346 S.E.2d at 890.
213. Id.
214. Id.
215. Id., 346 S.E.2d at 889.
216. 1987 Ga. Laws 1444.
217. Id. O.C.G.A. ch. 14-8 is the codification of the Uniform Partnership Act.
218. O.C.G.A. § 14-8-15.1 (Supp. 1987).
219. Id.
220. Id. § 14-8-28.
221. 1d.



BUSINESS ASSOCIATIONS

amended Official Code of Georgia Annotated section 14-8-38212 to provide
that the partners who did not wrongfully cause the dissolution of a part-
nership may continue the business under the same name if they all agree
at the time of the transaction, or if the partnership agreement so
provides.22

Perhaps of greatest interest in the area of partnership law in Georgia
was neither an appellate decision nor a legislative enactment, but a bill
proposed in the 1987 legislature that would completely restate limited
partnership law in Georgia.2 4 A joint committee on partnership laws of
the Corporate and Banking Law Section and the Real Property Law Sec-
tion of the State Bar of Georgia authored the new Georgia Revised Uni-
form Limited Partnership Act. The Board of Governors of the State Bar
of Georgia approved the draft bill, and it was introduced in the Georgia
House of Representatives and assigned to a Subcommittee of the House
Judiciary Committee, which will study the draft bill during 1987 for pos-
sible adoption in the 1988 Legislative Session.

In 1952, the General Assembly adopted Georgia's current Limited Part-
nership Act,223 which is essentially the Uniform Limited Partnership Act
that dates back to 1916. The joint committee members believe the recom-
mended Georgia Revised Uniform Limited Partnership Act will modern-
ize Georgia's law in this area, will enhance the capital formation process
in Georgia, and will assist Georgia in attracting new business enterprises.
The proposed Georgia Revised Uniform Limited Partnership Act would
represent a complete revision of Georgia's limited partnership law. Per-
haps the most significant proposed changes are: simplification of the lim-
ited partnership certificate; centralized filing with the Secretary of State;
elimination of limited partner liability for participation in control of the
partnership through voting arrangements; increased ability to deal with
internal partnership matters in the partnership agreement; permissible
mergers of limited partnerships; and indemnification by a limited part-
nership of partners, employees or agents of the limited partnership in a
manner similar to the indemnification provision of the Georgia Business
Corporation Code.2 26

222. Id. § 14-8-38.
223. Id.
224. Representatives introduced the proposed legislation as Ga. H.R. Bill 928 in the 1987

Georgia General Assembly.
225. 1952 Ga. Laws 375. O.C.G.A. ch. 14-9 is the codification of the Uniform Limited

Partnership Act.
226. Ga. H.R. Bill 928, Reg. Sess. (1987).
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III. SECURITIES

A. Appellate Court Decisions on Securities Law

In Nicholson v. Harris,2 7 the court of appeals addressed the question
of whether a corporation and its president violated the Georgia Securities
Act of 197328 when the corporation failed to issue stock to a new member
of the board of directors after her initial investment.2 2 9 Harris operated
Harris Photography Group as a partnership with another person. The
partners dissolved the partnership, and Harris retained all assets and as-
sumed all business debts, including a $40,000 loan obligation. Harris en-
tered into an agreement with Nicholson to incorporate the business and
issue Nicholson thirty percent of the stock. Nicholson paid $15,000, the
parties incorporated the business, and Nicholson became a member of the
board of directors and began working for the business. The corporation
never issued stock.2 30 Nicholson alleged that Harris had violated the
Georgia Securities Act of 1973 by selling securities not properly registered
or exempt,23 1 by using untrue statements232 and by using fraud and de-
ceit.2 3 3 The trial court granted Harris and the corporation summary judg-
ment on these claims.2 3 4

The court of appeals upheld the trial court's grant of summary judg-
ment. 3 The court held that the sale of the stock to Nicholson was not a
securities transaction under Official Code of Georgia Annotated section
10-5-2(a)(16);' 3' therefore, Nicholson had no claim for violations of the
Georgia Securities Act of 1973 237 because Nicholson was involved heavily
in the business and did not depend solely on the efforts of Harris to real-
ize a return on her investment.2 3 8 The court predicated its holding on
Tech Resources, Inc. v. Estate of Hubbard,2 3 9 Georgia Market Center,
Inc. v. Fortson2 40 and Fortier v. Ramsey.2 4' All those cases relied on the

227. 179 Ga. App. 35, 345 S.E.2d 63 (1986).
228. O.C.G.A. §§ 10-5-1 to -24 (1982 & Supp. 1987).
229. 179 Ga. App. at 35, 345 S.E.2d at 64.
230. Id. at 36, 345 S.E.2d at 64.
231. O.C.G.A. § 10-5-12(a)(1) (1982 & Supp. 1987).
232. Id. § 10-5-12(a)(2).
233. Id. § 10-5-12(d)(1).
234. 179 Ga. App. at 35, 345 S.E.2d at 64.
235. Id. at 36, 345 S.E.2d at 65.
236. O.C.G.A. § 10-5-2(a)(16) (1982).
237. Id. §§ 10-5-1 to -24 (1982 & Supp. 1987).
238. 179 Ga. App. at 36, 345 S.E.2d at 65.
239. 246 Ga. 583, 272 S.E.2d 314 (1980).
240. 225 Ga. 854, 171 S.E.2d 620 (1969).
241. 179 Ga. App. at 36, 345 S.E.2d at 65 (citing Fortier v. Ramsey, 136 Ga. App. 203,

220 S.E.2d 753 (1975)).
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United States Supreme Court's reasoning in a line of cases that stems
from SEC v. W.J. Howey Co.2 42

The Supreme Court in Howey examined whether an investment was a
'security' within the definition of that term under federal securities
laws2 43 and enunciated what has come to be known as the 'Howey Test':
"[Ain investment contract for purposes of the Securities Act means a
contract, transaction or scheme whereby a person invests his money in a
common enterprise and is led to expect profits solely from the efforts of
the promotor or a third party .... " Following Howey, a long line of
cases addressed the question 'what is a security?,' especially with regard
to nontraditional securities such as limited-partnership interests, 4 whis-
key warehouse receipts,2 4s and mining claims.2 47 The 'Howey Test' origi-
nally was not applicable to sales of traditional types of securities, al-
though several circuits over the years applied the 'Howey Test' in
developing the 'sale of business doctrine.' That doctrine holds that in a
transfer of a controlling ownership interest in an enterprise by a sale of
stock, the buyer does not enter into the transaction with the anticipation
of earning profits derived from the efforts of others; therefore, the buyer
does not purchase a 'security' that brings the transaction within the fed-
eral securities laws.24

0

In the .landmark case of Landreth Timber Co. v. Landreth,4
" however,

the United States Supreme Court in 1985 rejected the 'sale of business
doctrine,' holding that the sale of all of a company's stock was a securities
transaction subject to the provisions of the federal securities laws.2 0 In
Landreth, a corporation that purchased all of the stock of a closely held
lumber company brought suit against the previous owners for violations
of the federal securities laws. The Court stated that since the transferred
stock had all the characteristics of 'traditional stock,' which the statutory
definition of 'security' 5 1 specifically includes, there was no need to apply

242. 328 U.S. 293 (1946).
243. Securities Act of 1933, 15 U.S.C. § 77b(1) (1933).
244. 328 U.S. at 293.
245. See Mayer v. Oil Field Sys. Corp., 721 F.2d 59, 63 (2d Cir. 1983).
246. See Securities and Exchange Commission v. M.A. Laudy Assocs., 362 F. Supp. 226

(D.R.I. 1973).
247. See Securities and Exchange Commission v. MacElvain, 417 F.2d 1134 (5th Cir.

1969), cert. denied, 397 U.S. 972 (1970).
248. See Sutter v. Groen, 687 F.2d 197 (7th Cir. 1983); King v. Winkler, 673 F.2d 342

(11th Cir. 1982); Frederiksen v. Poloway, 637 F.2d 1147 (7th Cir.), cert. denied, 451 U.S.
1017 (1981).

249. 471 U.S. 681 (1985).
250. Id. at 697.
251. Id. at 691.
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the 'Howey Test.' 5 2 Landreth applied only to the sale of one hundred
percent of a business' stock, but in Gould v. Ruefenacht,253 a companion
case to Landreth, the Court applied the holding in Landreth to the sale
of fifty percent of the stock of a business, and indicated that it would
apply the holding in cases in which stockholders sold less that fifty per-
cent of a corporation's stock." 4

Nicholson concerned the sale of 'traditional' stock in a corporation.
The Georgia Securities Act of 197325 includes 'stock' in a list of instru-
ments that fall within the definition of "security."256 Fortson and Fortier,
two of the cases that the Georgia Court of Appeals relied on in Nicholson,
are distinguishable from Nicholson because they concerned investments
that section 10-5-2(a)(16)2 7 did not list,2 " and which would not be con-
sidered traditional securities. The courts appropriately applied the
'Howey Test' in those cases to determine if the investments in question
were securities. The third case, Tech Resources, concerned the sale of
stock of three corporations. The Georgia Supreme Court applied the 'sale
of business doctrine' to determine that the sale of stock in the Tech Re-
sources case was not a sale of a security.25 9 The court decided Tech Re-
sources in 1980, and Landreth and Gould since have undermined its legal
underpinnings, the "sale of business doctrine."2 6 0

Although the court of appeals may have felt bound by the Georgia Su-
preme Court case of Tech Resources, the authors believe that the 1985
cases of Gould and Landreth, which the Eleventh Circuit has followed, 26
render the court of appeals' holding in Nicholson improper. Nicholson
may have far-reaching negative implications in the corporate governance
balance. In a large majority of closely-held corporations, a shareholder
also may be an employee or a member of the board of directors. In light
of the Nicholson decision, courts could deny those shareholders the rights
for which the Georgia Securities Act of 1973262 expressly provided. Major-
ity shareholders have received another instrument for oppression if they
are insulated from the application of Georgia securities law violations be-
cause minority shareholders participated in the business. Regrettably, it
is the authors' view that plaintiffs should litigate alleged violations of the

252. Id. at 692.
253. 471 U.S. 701 (1985).
254. Id. at 705..
255. 1973 Ga. Laws 1202 (codified at O.C.G.A. ch. 10-5 (1982 & Supp. 1987)).
256. O.C.G.A. § 10-5-2(a)(16) (1982).
257. Id.
258. 179 Ga. App. 35, 36, 345 S.E.2d 63, 65 (1986).
259. 246 Ga. at 585, 272 S.E.2d at 316-17.
260. See supra notes 248 & 259.
261. St. Philip Towing & Transp. v. Pavers, Inc., 768 F.2d 1233 (11th Cir. 1985).
262. 1973 Ga. Laws 1202 (codified at O.C.G.A. ch. 10-5 (1982 & Supp. 1987)).
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Georgia Securities Act of 1973"'3 in federal district court, alleging appro-
priate federal securities law violations and bringing Georgia Securities
Law of 1973264 claims as pendent claims.

B. Legislative Changes to the Georgia Securities Act of 1973

The Georgia General Assembly enacted two bills amending the Georgia
Securities Act of 1973.265 The first enactment amended Official Code of
Georgia Annotated section 10-5-22.266 The amendment added subsection
(d), whereby a certificate of the Commissioner of Securities stating com-
pliance or noncompliance with the Georgia Securities Act of 197326" now
constitutes prima facie evidence of compliance or noncompliance with
that Act and is admissible as evidence in any civil or criminal action.6 6

The bill's headnotes state that this amendment was necessary to facilitate
proof of exemptions to securities laws and to provide for the admissibility
of certified records in proceedings concerning the Georgia securities
laws.

2 "

The Georgia Securities Commissioner's enforcement branch brings all
criminal actions under the Georgia securities laws.27 0 The legislature has
given the Commissioner power to issue a certificate, admissible as evi-
dence in court, of a prima facie violation by a defendant in a criminal
proceeding initiated by the Commissioner's office .2 7 The process reminds
one of a certain large, cold country in Eastern Europe and Northern Asia
where the police may bring a criminal action and also establish the viola-
tion with a certificate from the chief of police. While the Commissioner's
certificate may be useful in a civil contest among equal civil litigants, it
seems excessive to allow such power in a criminal setting.

The second bill amends Official Code of Georgia Annotated section 10-
5-23 27 by striking it in its entirety and replacing it with language stating
that the Georgia Securities Act of 1973 governs any criminal or civil pro-
ceeding relating to securities."' Sections of the act apply as they existed
on the date of the alleged commission of the underlying facts or circum-
stances that constitute evidence of the commission of a crime or

263. Id.
264. Id.
265. O.C.G.A. ch. 10-5 is the codification of the Georgia Securities Act of 1973.
266. 1987 Ga. Laws 439 (codified at O.C.G.A. § 10-5-22(d) (Supp. 1987)).
267. O.C.G.A. ch. 10-5 (1982 & Supp. 1987).
268. 1987 Ga. Laws 439 (codified at O.C.G.A. § 10-5-22(d) (Supp. 1987)).
269. Id.
270. O.C.G.A. § 10-5-13 (Supp. 1987).
271. Id. § 10-5-22(d).
272. 1987 Ga. Laws 984 (codified at O.C.G.A. § 10-5-23 (Supp. 1987)).
273. Id.
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violation . 4

IV. AGENCY

A. Apparent or Ostensible Authority

In Howard v. St. Paul Fire & Marine Ins. Co.,17 5 the Georgia Court of
Appeals clearly enunciated the law of apparent authority as being an act
"by written or spoken words or any other conduct of the principal, which,
reasonably interpreted, causes the third person to believe that the princi-
pal consents to have the act done on his behalf by the person purporting
to act for him."2 6 An express contract is unnecessary to prove the author-
ity of an agent in a particular instance. The principal's conduct and
course of dealing may establish this authority. If one holds out another as
his agent, by his course of dealing indicates that the agent has certain
authority, and thus induces another to deal with his agent, he is estopped
to deny that the agent has no authority. 277

In Howard, the defendant filed a claim for loss of property with St.
Paul Fire & Marine Insurance Company. In support of the claim, he sub-
mitted as evidence of ownership some of the same documents he had filed
in support of a claim made two years earlier with another insurance com-
pany. St. Paul paid the claim, but sent the file to the Insurance Crime
Prevention Institute (ICPI), a nonprofit, independent organization that
insurance industry assessments from approximately 400 companies sup-
port. Walker, an employee of ICPI, investigated the matter, recom-
mended criminal prosecution, and executed a criminal complaint. Author-
ities issued a warrant, but the district attorney chose not to prosecute.276

Howard counterclaimed against St. Paul, ICPI, and Walker for mali-
cious prosecution. The trial court granted summary judgment on St.
Paul's motion to strike Howard's counterclaim against itY7 The appeal
concerned whether St. Paul's action caused Howard reasonably to believe
that St. Paul consented to the investigation and subsequent criminal
complaints of Walker and ICPI28 0 The court held that the evidence in
this particular situation indicated that Howard merely assumed that
Walker and ICPI were St. Paul's. agents.2 8 1

274. Id.
275. 180 Ga. App. 802, 350 S.E.2d 776 (1986).
276. Id. at 804, 350 S.E.2d at 777 (emphasis omitted).
277. Id.
278. Id. at 803, 350 S.E.2d at 777.
279. Id. at 802, 350 S.E.2d at 776.
280. Id. at 802-03, 350 S.E.2d at 776-77.
281. Id. at 804, 350 S.E.2d at 777-78.
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In Brown v. Coastal Emergency Services, Inc.,"' the court of appeals
decided an apparent authority case that will have far-reaching implica-
tions for Georgia corporations that provide hospital and emergency room
services. Mr. Brown sustained injuries in an automobile accident. Over a
period of three weeks, Doctors Fowler and Willoughby treated Brown at
the Richmond County Hospital Authority, which did business as Univer-
sity Hospital, and at Coastal Emergency Services, Inc., the corporation
that hired the two physicians to work in the emergency room pursuant to
a contract with the hospital. Mr. Brown stayed in the hospital between
May 7 and May 17, 1983 and returned on May 26, complaining of chest
pain. On June 1, he returned again, complaining of paralysis in the lower
portion of his body. On Mr. Brown's last visit to the hospital, doctors
discovered that his spinal column was fractured. Brown brought suit, al-
leging that Fowler and Willoughby were negligent in failing to discover
this fracture during his previous visits to the hospital.2'8

The trial court granted summary judgment to Coastal and the Hospital
Authority, concluding as a matter of law that neither committed any in-
dependent act or omission upon which the court could predicate liabil-
ity.2' The trial court further concluded that the two physicians acted as
independent contractors in their treatment of emergency room patients,
thereby precluding Coastal or the Hospital Authority from being vicari-
ously liable for the doctors' alleged negligence.'0

The court of appeals thoroughly reviewed the general principles gov-
erning the liability of hospitals for the malpractice of staff physicians who
use hospital facilities.286 In Allrid v. Emory University,287 the supreme
court held that for a hospital to be liable, the plaintiff must show that the
doctor was an employee of the hospital and not an independent contrac-
tor. 8s The test for whether the relationship is one of employer-employee
or employer-independent contractor is whether the employer, under ei-
ther an oral or a written contract, assumed the right to control the time,
manner, and method of executing the employee's work, as distinguished
from the right merely to require certain definite results and conformity to
the contract.2 9 In Brown, the court of appeals held that doctors Fowler
and Willoughby acted as independent contractors rather than as employ-

282. 181 Ga. App. 893, 354 S.E.2d 632 (1987), cert. granted.
283. Id. at 893, 354 S.E.2d at 632.
284. Id., 354 S.E.2d at 633-34.
285. Id.
286. Id. at 894-96, 354 S.E.2d at 634-35.
287. 249 Ga. 35, 285 S.E.2d 521 (1982).
288. Id. at 39, 285 S.E.2d at 525 (quoting Georgia Osteopathic Hosp. v. Hollingsworth,

242 Ga. 522, 522, 250 S.E.2d 433, 434 (1978)).
289. 181 Ga. App. at 894-95, 354 S.E.2d at 634-35 (quoting Hodges v. Doctors Hosp., 141

Ga. App. 649, 651, 234 S.E.2d 116, 117 (1977)).
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ees in their care and treatment of emergency room patients. 290 The court,
however, held that the Hospital Authority was liable for the alleged negli-
gence of doctors Fowler and Willoughby based on the doctrine of appar-
ent or ostensible authority, regardless of whether the doctors were em-
ployees or independent contractors."" The court recognized that this case
was one of first impression concerning the applicability of the apparent or
ostensible authority doctrine to medical malpractice cases in Georgia and
cited extensive authority from other states that approved this doctrine's
extension to medical malpractice cases.'"

Although the court recognized that the doctrine of apparent or ostensi-
ble agency is more likely to arise in a contractual or commercial context,
the court held that there was no reason not to apply the doctrine in a tort
liability setting when the injured party showed that the injury would not
have occurred but for his justifiable reliance on the apparent agency. ' 3

The court noted that Mr. Brown specifically stated in his affidavit in op-
position to the summary judgment motion that he preferred treatment by
physicians on duty at the University Hospital Emergency Room rather
than by private doctors because he felt the hospital doctors would give
him better care.'" By furnishing the attending physicians, the hospital in
effect held them out as its own and called upon the patient to accept
their services based on the hospital's reputation rather than the physi-
cians'.2 '9 Therefore, the court held, the doctrine of apparent or ostensible
authority applied, and the trial court erred in granting the Hospital Au-
thority's motion for summary judgment.2 "

In another case of apparent authority, Vandiver v. McFarland,"97 the
court of appeals considered whether McFarland could use the doctrine of
apparent or ostensible authority to enforce a settlement agreement. 98 In
this case, Vandiver's attorney entered into a settlement agreement with
McFarland's attorney concerning a personal injury suit. McFarland sued
to enforce the agreement, and Vandiver asserted that he never had au-
thorized his attorney to enter into the settlement agreement. The trial
court found that the attorneys for both parties reached a verbal settle-
ment agreement and that Vandiver's attorney had apparent authority to
enter into such an agreement. 9 9 The court of appeals upheld the lower

290. Id. at 896, 354 S.E.2d at 636.
291. Id. at 898, 354 S.E.2d at 637.
292. Id. at 896-97, 354 S.E.2d at 636.
293. Id. at 897, 354 S.E.2d at 636.
294. Id.
295. Id. at 898, 354 S.E.2d at 637.
296. Id.
297. 179 Ga. App. 411, 346 S.E.2d 854 (1986).
298. Id. at 411, 346 S.E.2d at 854.
299. Id. at 412, 346 S.E.2d at 855.
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court's decision because it felt bound to follow the Georgia Supreme
Court's ruling in Brumbelow v. Northern Propane Gas Co.3 00 In
Brumbelow, the Georgia Supreme Court stated:

Under Georgia law an attorney of record has apparent authority to enter
into an agreement on behalf of his client and the agreement is enforcea-
ble against the client by other settling parties . . . . [Iln the absence of
knowledge of express restrictions on an attorney's authority, the oppos-
ing party may deal with the attorney as if with the client, and the client
will be bound by the acts of his attorney .... 301

Although the court of appeals upheld the trial court's decision based on
Brumbelow, it strongly criticized Brumbelow for allowing an attorney to
settle a case without actual authority.302 Judge Birdsong wrote that the
Georgia Supreme Court's remedy for unauthorized settlement, which re-
quired the client to sue his attorney, put too great a burden on clients.303

The judge distinguished the cases that the Georgia Supreme Court relied
upon in Brumbelow and, relying on various statements of the law,3 4 ar-
gued that the mere act of hiring an attorney should not imply that the
attorney had authority to settle claims without the client's consent.30

In 20/20 Vision Center, Inc. v. Hudgens, 3 0 the supreme court reviewed
a situation in which 20/20 Vision Center, through its president, negoti-
ated a lease for space in a mall with leasing agents and with an attorney
for Scott Hudgens Companies. The parties, through correspondence and
meetings, appeared to arrive at contract terms even though they never
formally signed a lease. Although the parties never signed a written con-
tract, one of the terms that they agreed to was that the principals, and
not the agents, would execute the final lease contract.307 When Scott
Hudgens Companies did not perform, 20/20 Vision Center sued. The trial
court held that although representatives of the parties engaged in conver-
sations and negotiated the terms of the contemplated lease, neither party
actually signed a writing. Since the term of the lease exceeded one year,

300. Id. (citing Brumbelow v. Northern Propane Gas Co., 251 Ga. 674, 308 S.E.2d 544
(1983)).

301. 251 Ga. at 674-75, 308 S.E.2d at 546 (citations omitted).
302. 179 Ga. App. at 412, 346 S.E.2d at 855.
303. Id.
304. Annotation, Authority of Attorney to Compromise Action, 30 A.L.R.2d 944, 945

(1953); 7 Am. JuR. 2D Attorneys at Law § 156 (1980 & Supp. 1986); 7A C.J.S. Attorney &
Client § 214 (1980 & Supp. 1987).

305. 179 Ga. App. at 413-14, 346 S.E.2d at 856 (distinguishing Reece v. McCormack, 188
Ga. 665, 4 S.E.2d 535 (1939); Elliott v. Elliott, 184 Ga. 417, 191 S.E. 465 (1937)).

306. 256 Ga. 123, 345 S.E.2d 330 (1986).
307. Id. at 123-25, 345 S.E.2d at 331-33.
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the Statute of Frauds applied; therefore, there was no binding contract."*
The supreme court ultimately agreed with the trial court' but ex-

plored in dicta the 'equal dignity rule,' the apparent or ostensible author-
ity doctrine, and a line of cases suggesting that a person is negligent for
failing to inquire whether an agent who entered a written contract on
behalf of a purported principal had the principal's written authority to
enter into the agreement. 10 The court stated that under Georgia law,
while an agent may have executed a written instrument without any au-
thority in writing, the acts of the agent may nevertheless estop the princi-
pal from denying the agent's apparent authority.""

B. Agent's Capacity to Bind a Principal

Equal Dignity Rule. In 20/20 Vision Center, the supreme court in
dicta stated that the 'equal dignity rule'312 suggested that since a contract
creating the relation of landlord and tenant for a period in excess of one
year must be in writing, the authority of an agent to execute such a con-
tract likewise must be in writing. s13 In Travel Centre, Ltd. v. Starr-Ma-
thews Agency, 1 4 the court of appeals ruled on a declaratory judgment
concerning certain commercial property that Starr-Mathews Agency
leased and Travel Centre, Ltd. subsequently purchased. Prior to the expi-
ration of Starr-Mathews' first lease, the owner of the property authorized
his agent to negotiate and execute the documents necessary to effect a
new lease. The agent and Starr-Mathews reached an oral agreement for a
new five-year lease to commence at the expiration of the first lease, and
Starr-Mathews continued to occupy the premises and complied with the
terms of the new lease. About a month later, Travel Centre obtained from
the original owner of the property an option to purchase the property.
Shortly thereafter Travel Centre notified Starr-Mathews of the option.
Starr-Mathews and the original owner's agent then reduced their oral
lease agreement to writing and back-dated it to the expiration date of the

308. Id at 126-27, 345 S.E.2d at 333-34.
309. Id. at 128, 345 S.E.2d at 335.
310. Id. at 127-28, 345 S.E.2d at 334.
311. Id. at 127, 345 S.E.2d at 334.
312. O.C.G.A. § 10-6-2 (1982) states:

The act creating the agency shall be executed with the same formality (and need
have no more) as the law prescribes for the execution of the act for which the
agency shall be created. A corporation may create an agent in its usual mode of
transacting business and without its corporate seal.

Id.
313. 256 Ga. at 127, 345 S.E.2d at 334.
314. 179 Ga. App. 406, 346 S.E.2d 840 (1986). Parties argued other issues relating to this

case in Travel Centre, Ltd. v. Starr-Mathews Agency, 175 Ga. App. 175, 333 S.E.2d 26
(1985).
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prior lease. Travel Centre then notified Starr-Mathews to vacate the
building and brought the action. The trial court held that the property
was subject to the oral lease between the agent of the previous owner and
Starr-Mathews, and that the Statute of Frauds was a personal defense
not available to Travel Centre, which was not a party to the lease
agreement.

313

The court, after reviewing the facts and the equal dignity rule in Offi-
cial Code of Georgia Annotated section 10-6-2, ' held that this statute
applies differently to natural and corporate principals.3 17 If an agent act-
ing on behalf of a natural person executes an instrument under seal, the
agent's authority to execute the instrument likewise must be under seal,
even if the contract, by its nature, required no seal.31

a The court held that
the legislature excepted the creation of corporate agents from the 'equal
dignity rule' and permitted corporations to create those agents in their
usual mode of transacting business."1 9 The court, however, found that the
original owner of property and his agent made no instrument under seal;
therefore, the agent could not enter into a contract for lease of the prop-
erty with Starr-Mathews under seal because of the 'equal dignity rule.' 320

C. Other Agency Cases

In Potomac Leasing Co. v. Thrasher,321 the court of appeals reviewed a
case in which the fraudulent representation of a leasing salesman bound
an equipment leasing company even though the leasing salesman was not
its employee. Potomac Leasing leased equipment by having salesmen,
whom manufacturers or distributors of products employed, negotiate
leases of equipment. If Potomac accepted the lease, it purchased the
equipment from the salesman's manufacturer or distributor and received
the rental payments from the customer. Thrasher leased equipment
under such an arrangement, and when the 'equipment failed to perform,
defendant stopped making payments and attempted to return the equip-
ment to Potomac. Potomac refused defendant's tender and sued to re-
cover the balance of the payments due under the lease. Thrasher won a
jury verdict based on, among other things, fraud in the inducement of the
lease.22' The court of appeals upheld the trial court's denial of a directed
verdict based on Potomac's argument that the leasing salesman was not

315. 175 Ga. App. at 176, 333 S.E.2d at 27.
316. See supra note 312.
317. 179 Ga. App. at 407, 346 S.E.2d at 841.
318. Id.
319. Id.
320. Id. at 407-08, 346 S.E.2d at 841.
321. 181 Ga. App. 883, 354 S.E.2d 210 (1987).
322. ld. at 883-84, 354 S.E.2d at 211-12.
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Potomac's agent.2 3 Potomac relied on a provision in the lease which
stated that the salesman was not an agent of Potomac's and that the
salesman's representations should not affect the rights and obligations of
the parties as set forth in the lease. The court held that this language was
not conclusive, since defendant relied not just on a bare assertion of
agency, but on other evidence that supported the existence of an agency
relationship.32 4 The court of appeals further held that a principal who
accepts a contract procured by an agent's fraudulent conduct, regardless
of the agent's authority, is bound by the agent's fraudulent conduct.' "

In O'Brien v. DeKalb County,326 the supreme court discussed the liabil-
ity of employees for a corporation's criminal acts. The court held that
those persons who have both responsibility and authority within a corpo-
ration may be liable under regulatory statutes like the fire ordinance at
issue in the case.32 An agent would not be criminally liable for a corpora-
tion's violations of the law unless he had both the responsibility and the
authority within the corporation to comply with the law.32 8

323, Id. at 883-85, 354 S.E.2d at 211-13.
324. Id. at 884, 354 S.E.2d at 212.
325. Id.
326. 256 Ga. 757, 353 S.E.2d 31 (1987). See supra text accompanying notes 157-62.
327. 256 Ga. at 758, 353 S.E.2d at 32-33.
328. Id.
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