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During the survey period a variety of cases and legislation affecting ad-
ministrative law came before Georgia's appellate courts and the Georgia
General Assembly. This Article highlights selected cases and includes a
synopsis of relevant legislative enactments affecting administrative law
and procedure.

I. INTRODUCTION

In this bicentennial year of our United States Constitution, it is note-
worthy to remember that the Constitution did not expressly create ad-
ministrative agencies. Yet through their rapid development and growth,
administrative agencies now affect virtually every activity and play a vital
role in government. As Chief Justice John Marshall observed: "It is the
peculiar province of the legislature to prescribe general rules for the gov-
ernment of society; the application of those rules to individuals in society
would seem to be the duty of other departments."1

An administrative agency is "a government authority, other than a
court and other than a legislative body, which affects the rights of private
parties through either adjudication or rulemaking."'2 These administrative
agencies may exercise quasi-legislative, quasi-executive, or quasi-judicial
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powers as the occasion requires and the law permits.3 The Georgia Ad-
ministrative Procedure Act (APA)4 generally governs the exercise of au-
thority vested in administrative agencies and the procedures, powers, and
control of administrative adjudication and rulemaking. The APA is not
intended to "create or diminish any substantive rights or delegated au-
thority, but. . . to provide a procedure for administrative determination
and regulation where expressly authorized"' or required by law or the
Constitution.

II. RULES AND REGULATIONS

When the General Assembly enacts laws of general application, it usu-
ally delegates to administrative agencies the authority to carry out its leg-
islative mandates by rules and regulations.7 The administrative agency
"has only such powers as the legislature has expressly, or by necessary
implication, conferred upon it."'

In Jackson v. Composite State Board of Medical Examiners,' which
concerned the authority of the State Medical Board to limit licensed phy-
sicians' use of certain prescription drugs, the supreme court rejected
broad constitutional challenges to agency rules which provided that the
unauthorized use of certain specified drugs constituted unprofessional
conduct. 10 By resolution, the General Assembly accepted the Medical
Board's findings that identified problems with abuse of prescription am-
phetamines and amphetamine-like drugs, and directed the Board to
adopt rules and regulations to curb abuse of the drugs. 1 The court up-
held the Medical Board's rule that limited the use of these drugs, and
defined any other use as unprofessional conduct.1 2

3. Agencies may be vested with authority to investigate, prosecute, issue rules and regu-
lations having the force of law, and carry out legislative mandates. These multiple roles are
constitutionally permissible. See Bentley v. Chastain, 242 Ga. 348, 350, 249 S.E.2d 38, 40
(1978).

4. O.C.G.A. tit. 50, ch. 13 (1986). The APA, by definition, encompasses most state agen-
cies or departments but does not specifically apply to counties or municipalities. Id. § 50-13-
2(1). Many due process requirements contained in the APA, however, also apply to local
entities. See Arras v. Herrin, 255 Ga. 11, 334 S.E.2d 677 (1985).

5. O.C.G.A. § 50-13-1 (1986).
6. d.
7. See Crawley v. Seignious, 213 Ga. 810, 102 S.E.2d 38 (1958); Pope v. Cokinos, 231

Ga. 79, 200 S.E.2d 275 (1973).
8. Bentley v. State Bd. of Medical Examiners, 152 Ga. 836, 838, 111 S.E. 379, 381

(1922).
9. 256 Ga. 264, 347 S.E.2d 581 (1986).

10. Id. at 266, 347 S.E.2d at 583.
11. Id. at 265, 347 S.E.2d at 583.
12. Id. at 266, 347 S.E.2d at 583.
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In a second case rejecting broad constitutional challenges to an agency
rule, the court of appeals reviewed applicable basic due process stan-
dards."3 The court held that it would uphold a rule or regulation if the
rule or regulation provided fair notice to those to whom it applied, and if
the rule or regulation's provisions demonstrated the intent in its enact-
ment. 1 In Charter Medical-Fayette County, Inc. v. Health Planning
Agency,15 the State Health Planning Agency (SHPA) denied a certificate
of need that would have authorized the applicant to build a hospital. On
discretionary appeal, the hospital challenged a rule that set forth the fac-
tors the SHPA should consider in determining hospital bed need.16 Re-
jecting the notion that the rule should provide a precise mathematical
formula, the court found that the rule met the necessary criteria: the rule
gave fair notice of the factors that would be considered, and its intent was
clear."

An administrative agency has no discretion in a particular case to ig-
nore, modify, or deem inapplicable a rule that otherwise would apply. 8 A
recent court of appeals decision, however, suggests the difficulty agencies
may encounter in interpreting and applying precise rules to complex ad-
ministrative hearings. In Chatham County Hospital Authority v. St. Jo-
seph's Hospital,19 the majority examined an extremely voluminous rec-
ord, found no sound reason to remand, and in doing so implicitly
reasoned that it would have reached a similar result had those concerned
clearly and correctly applied the rule at all administrative levels.20

The Cardiac Surgery Rule (CSR) at issue in St. Joseph's set forth the
policy behind the necessity of state approval before parties may create
new or expanded facilities that provide cardiac surgery services.2 The

13. Charter Medical-Fayette County, Inc. v. Health Planning Agency, 181 Ga. App. 184,
351 S.E.2d 547 (1986).

14. See Southern Ry. Co. v. Brooks, 112 Ga. App. 324, 327, 145 S.E.2d 76, 79 (1965).
15. 181 Ga. App. 184, 351 S.E.2d 547 (1986).
16. Id. at 185, 351 S.E.2d at 549 (citing GA. COMP. R. & REGs. R. 272-2-.09(8)(a) (1986)).
17. Id. A law is void on its face if persons of "common intelligence must necessarily

guess at its meaning and differ as to its application." Connally v. General Constr. Co., 269
U.S. 385, 391 (1926); see also Broadwick v. Oklahoma, 413 U.S. 601, 607 (1973).

18. See Dogwood Square Nursing Center v. State Health Planning Agency, 255 Ga. 694,
341 S.E.2d 432 (1986), in which the court reasoned that the Agency has no authority to
construe a rule other than as its express terms provide.

19. 178 Ga. App. 628, 344 S.E.2d 463 (1986).
20. Id. at 629, 344 S.E.2d at 464.
21. Id. at 628, 344 S.E.2d at 464. The CSR has been the subject of intensive litigation.

See State Health Planning Review Bd. v. Piedmont Hosp., 173 Ga. App. 450, 326 S.E.2d 814
(1985) (challenge to CSR dismissed on jurisdictional grounds). In St. Joseph's Hosp. v. Hos-
pital Corp. of America, 795 F.2d 948 (11th Cir. 1986), the hospital brought an action under
the Sherman Act, 15 U.S.C. §§ 1-2 (1973), against the hospital that had intervened in the
SHPA administrative action concerning St. Joseph's application to add cardiac surgery
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CSR provides that the present level of services statewide is adequate and,
absent major population changes, fulfills current requirements.2 2 The
CSR further provides that "this policy will be evaluated at least every
two years unless the need is otherwise displayed."'3 SHPA, reading the
CSR broadly to impose no moratorium, denied the hospital's application
because, in SHPA's opinion, the hospital did not demonstrate need.24 On
appeal, the State Health Planning Review Board issued an order in the
alternative."5 First, the Board affirmed the Agency's denial because the
Board interpreted the CSR to impose a two-year moratorium on applica-
tions unless a hospital convinced the Agency to change the rule." Alter-
natively, the Board advised that if there was no rule or if a court deemed
the rule invalid, the Board would reverse the Agency's finding that the
hospital showed no need.' The superior court agreed with both of these
conclusions; the Agency's interpretation that the CSR placed no morato-
rium on applications was correct, but the Board's advisory finding that
the hospital showed need also was correct.28 The superior court ordered
the application approved, although it also held the CSR inapplicable, rea-
soning that the rule was not in effect at the time of the application.'

On appeal, the majority concluded that regardless of the superior
court's or the board's interpretation of the rule, as a practical matter the
Agency required the applicant to demonstrate need.'0 Judge Beasley's
lengthy dissent would have accorded judicial deference to the Agency's
interpretation of its own rule and thus would have required the Board to
consider the application on review in light of the rule as the Agency inter-
preted it.' 1

When an agency promulgates an administrative rule without statutory
authority, failure to adhere to that rule will not invalidate agency ac-
tion." Such a rule is a mere policy statement and no harm will result for
failure to follow its requirements. In State v. McCracken,3 the trial court

services.
22. 178 Ga. App. at 628, 344 S.E.2d at 464.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id.
28. Id. at 628-29, 344 S.E.2d at 464.
29. Id. at 629, 344 S.E.2d at 464. As the dissent noted, the rule to apply is the one in

effect at the time of the decision, not at the time of application. Id. at 632, 344 S.E.2d at 466
(Beasley, J., dissenting) (citing O.C.G.A. § 31-6-49(4) (1985)).

30, Id. at 629, 344 S.E.2d at 464.
31. Id. at 633-34, 344 S.E.2d at 467-68 (Beasley, J., dissenting).
32. Rielli v. State, 174 Ga. App. 220, 330 S.E.2d 104 (1985).
33. 181 Ga. App. 458, 352 S.E.2d 639 (1987).
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found noncompliance with certain rules of the Department of Public
Safety (DPS) and suppressed the results of a chemical analysis that sup-
ported a charge of driving under the influence of alcohol.3 4 The officer
could not locate the incident report from the initial chemical screening
test that the now-withdrawn rules required the officer to file with his su-
perior when he went off duty.3 The court of appeals reversed, finding no
statutory authority governing the use of alco-sensors used in the initial
screening test.3s Judge Benham, joined by Judge Beasley, concurred spe-
cially to limit the policy to initial screening and not to the remainder of
the rules dealing with chemical analysis tests authorized by law."7

While the APA allows parties to challenge the validity of rules through
declaratory judgment actions, this relief is not available to challenge in-
terpretive rules or forms that an administrative agency uses. In Roy E.
Davis & Co. v. Department of Revenue,38 the supreme court rejected a
declaratory judgment action that challenged a form the Department of
Revenue (DOR) required. The law provides that all corporations must file
applications for certificates of registration on forms the Commissioner of
Revenue prescribed.3 ' The DOR rule requires registration to be on a spe-
cific form, but does not define the contents of that form.40 The form, as
developed by DOR, requires the corporation to provide specific informa-
tion, including the residential addresses of the owners or corporate of-
ficers and their social security numbers.4

' The Georgia corporation sub-
mitted the form but did not provide the residential addresses or social
security numbers, and DOR declined to issue a certificate. 4' DOR dis-
missed the corporation's request for an administrative hearing. The cor-
poration then filed a complaint in superior court on two counts, including
an action for declaratory judgment.'3 The superior court granted sum-
mary judgment to DOR and the court of appeals dismissed the corpora-
tion's direct appeal." In denying the motion for reconsideration, the

34. Id. at 459, 352 S.E.2d at 640.
35. Id.
36. Id.
37. Id. at 459-60, 352 S.E.2d at 640 (Benham, J., concurring specially).
38. 256 Ga. 709, 353 S.E.2d 195 (1987).
39. Id. at 709, 353 S.E.2d at 195 (citing O.C.G.A. § 48-8-59(b) (1982)).
40. Id.
41. Id.
42. Id. at 710, 353 S.E.2d at 195.
43. Id., 353 S.E.2d at 195-96. O.C.G.A. § 50-13-10 (1986) provides that an action for

summary judgment may determine the validity of an agency rule. The first count was an
appeal of the agency decision pursuant to O.C.G.A. § 50-13-19 (1986). 256 Ga. at 710, 353
S.E.2d at 195.

44. 256 Ga. at 710, 353 S.E.2d at 196. The court dismissed the appeal because the party
did not file a discretionary appeal as O.C.G.A. § 5-6-35 (1986) required. 256 Ga. at 710, 353
S.E.2d at 196.
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court of appeals did not challenge the characterization of the appeal as
one for declaratory judgment, but found that the corporation did not
have the right to file a declaratory judgment under the APA in the first
instance.49 Following Board of Dental Examiners v. Daniels,"' the court
held that an interpretative rule is not a 'rule' within the meaning of the
APA provision allowing for a declaratory judgment action47 and does not
provide a means for directly appealing the superior court's judgment."

III. ADMINISTRATIVE HEARINGS

A. Right to a Hearing

Procedural due process may require that agencies which propose to
take certain actions against individuals provide opportunity for a hearing
to an aggrieved party. Not all actions by state or county officials, however,
necessarily trigger a right to a postdeprivation hearing.

In Dalton Board of Education v. Smith,49 a local school board refused
without reason to renew a teacher's contract.50 The teacher requested a
hearing before the school board under Official Code of Georgia Annotated
section 20-2-1160,1 alleging that the refusal to renew his contract was a
"matter of local controversy in reference to the construction or adminis-
tration of school law."'1 2 After the school board refused, city residents pro-
cured a writ of mandamus from the superior court. 8

On appeal, the supreme court reversed, concluding that nonrenewal of
a teaching contract, without more, is a question of school policy and does
not trigger the right to a hearing under section 20-2-1160. 64 Since the
teacher failed to show that the decision not to renew his contract was due
to the exercise of a constitutionally protected right, he had no right to a
hearing before the school board.9 5

B. Effect of a Tie Vote

When an equally divided Georgia Supreme Court decides a case, the

45. 256 Ga. at 711, 353 S.E.2d at 196.
46. 137 Ga. App. 706, 224 S.E.2d 820 (1976).
47. 256 Ga. at 711, 353 S.E.2d at 196-97.
48. Id. (citing Board of Dental Examiners v. Daniels, 137 Ga. App. 706, 224 S.E.2d 820

(1976)).
49. 256 Ga. 394, 349 S.E.2d 458 (1986).
50. Id. at 394, 349 S.E.2d at 458-59.
51. o.C.G.A. § 20-2-1160 (1987).
52. 256 Ga. at 394, 349 S.E.2d at 459 (citing O.C.G.A. § 20-2-1160(a) (1987)).
53. Id. at 395, 349 S.E.2d at 459.
54. Id. (citing O.C.G.A. § 20-2-1160 (1987)).
55. Id.
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judgment of the court below stands automatically affirmed." The court of
appeals, in considering an administrative determination in which the
decisionmaker's vote resulted in a tie, indicated that the local agency's
enabling legislation usually will resolve the issue."

Cobb County v" Jones" concerned a disciplinary action against a
county policeman for excessive use of force while on duty.5s The review
hearing before the county civil service board, at which four board mem-
bers were present, ended in a tie vote." The board notified the county
that it would rehear the appeal in order to break the tie. The county
objected and filed a declaratory judgment action asking the superior court
to hold that a tie vote should affirm the disciplinary action."2 Since the
rules of the county civil service board required the board to render a
judgment affirming or disaffirming the action of the appointing authority,
and a tie vote was not a decision, the court of appeals agreed with the
lower court that the board was authorized to conduct a rehearing to
render a judgment. 3

IV. EXHAUSTION OF ADMINISTRATIVE REMEDIES

The APA authorizes any person who has exhausted all administrative
remedies to seek review of an agency decision in superior court." The
APA expressly does not preclude using "other means of review, redress,
relief, or trial de novo provided by law." e This pronouncement, however,
does not vitiate the requirement, which Georgia's appellate courts impose,
that a party must raise all issues before an agency proceeding and ex-
haust all available administrative remedies before it seeks judicial review
of an administrative decision."

A plaintiff who files a damage suit claiming tortious interference with
contractual rights will not circumvent the exhaustion requirement.
Douthit v. State 7 originated with two adverse personnel actions against

56. O.C.G.A. § 15-2-16(a) (1985).
57. Cobb County v. Jones, 179 Ga. App. 240, 345 S.E.2d 917 (1986).
58. 179 Ga. App. 240, 345 S.E.2d 917 (1986).
59. Id. at 240, 345 S.E.2d at 918.
60. Id.
61. Id.
62. Id.
63. Id. at 241, 345 S.E.2d at 918-19. The court noted that the proposition that a tie vote

also affirms the lower court decision is not universal. Id. See GA. CONST. art. VI, § 5, 5
(equally divided vote of Georgia Court of Appeals results in immediate transmittal of case
to Georgia Supreme Court).

64. O.C.G.A. § 50-13-19(a) (1986).
65. Id.
66. See Carnes v. Crawford, 246 Ga. 677, 272 S.E.2d 690 (1980).
67. 180 Ga. App. 464, 349 S.E.2d 493 (1986).

19871
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an employee of a youth development center." The court reversed the per-
sonnel actions on appeal and restored the employee to his position.' On
the day that he returned to work, the employee received an adverse per-
sonnel rating, and the employer allegedly denied certain back wages that
had accrued during the employee's suspension." The employee filed a
complaint in superior court, asserting intentional interference with his
right to employment 1 The trial court granted summary judgment to the
agency, since plaintiff failed to pursue administrative remedies.7 2 The
court of appeals agreed and held that there is no right to a separate ac-
tion ex delicto for interference with contractual rights when an adminis-
trative remedy is available for the alleged reprisal.73

In Grayer v. Hagler," a high school senior filed a civil rights suit
against school officials because of his ineligibility to play varsity basket-
ball. 7' The trial court dismissed the action for failure to state a claim and
for lack of jurisdiction, and the court of appeals affirmed.' 6 Since the
claims concerned a matter of local controversy and related to the con-
struction and administration of school law, the court required that the
student exhaust his statutory administrative remedies before instituting
judicial action. 7

The exhaustion requirement also may preclude actions for declaratory
or injunctive relief. In Higgins v. Department of Public Safety," an at-
torney unsuccessfully sought to enjoin administrative proceedings against
him after he received a speeding ticket." The supreme court concluded
that the attorney could raise all issues in the administrative hearing,
thereby affording him an adequate remedy at law.80 An attempt to seek
declaratory judgment relief also proved unsuccessful in Roy E. Davis &
Co. v. Department of Revenue.' Although a declaratory judgment action
is available to challenge the validity of an administrative rule,'2 this relief

68. Id. at 465, 349 S.E.2d at 494.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id. at 466-67, 349 S.E.2d at 494-95 (citing Bailey v. Wilkes, 162 Ga. App. 410, 412-14,

291 S.E.2d 418, 420-22 (1982)).
74. 181 Ga. App. 662, 353 S.E.2d 545 (1987).
75. Id. at 662, 353 S.E.2d at 545.
76. Id.
77. Id., 353 S.E.2d at 545-46. See O.C.G.A. § 20-2-1160(a) (1987).
78. 256 Ga. 288, 347 S.E.2d 562 (1986).
79. Id. at 288, 347 S.E.2d at 562.
80. Id. at 288-89, 347 S.E.2d at 563.
81. 256 Ga. 709, 353 S.E.2d 195 (1987).
82. See O.C.G.A. § 50-13-10 (1986).
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is unavailable in a challenge to an agency's interpretation of a rule.8
3

V. STANDARDS FOR JUDICIAL REVIEW

A. Remand for Additional Evidence

Official Code of Georgia Annotated section 50-13-191' sets forth the
procedure for judicial review of administrative agency decisions and con-
fines appellate review to the administrative record."5 The reviewing court,
however, may grant an application for leave to present additional evi-
dence to the agency upon conditions the court determines, if a party can
show: (1) that the additional evidence is material, and (2) that there were
good reasons for failing to present the evidence during the agency
proceedings. 6

The court of appeals applied the requirements of section 50-13-19 in
Swafiord v. Tanner.87 In Swafiord, a registered nurse received unemploy-
ment benefits after the cessation of employment with a physician." The
physician's office manager filed an administrative appeal and testified
that the nurse resigned from her position and was not, as the nurse con-
tended, terminated." The hearing officer also considered documentary
evidence in the form of a letter from the physician which allegedly
showed that the nurse indeed had resigned.'0 The Department of Labor
determined that the nurse resigned from her job, and was not entitled to
unemployment benefits."

In her petition for judicial review, the nurse applied for leave to present
additional evidence in the form of testimony from the physician as well as
two letters the physician wrote that were unavailable to the agency prior
to its ruling.2 The trial court affirmed the agency's decision without rul-
ing on the application for additional evidence.'3 The court of appeals re-
versed.' The appellate court held that the proffered testimony of the
physician did not meet the requirements of section 50-13-19(f)9' because
the nurse could have, but did not, subpoena the physician to testify at the

83. 256 Ga. at 711, 353 S.E.2d at 196-97.
84. O.C.G.A. § 50-13-19 (1986).
85. Id. § 50-13-19(g).
86. Id. § 50-13-19(f). See Caldwell v. Corbin, 152 Ga. App. 153, 262 S.E.2d 516 (1979).
87. 180 Ga. App. 468, 349 S.E.2d 498 (1986).
88. Id. at 468, 349 S.E.2d at 499.
89. Id.
90. Id.
91. Id.
92. Id.
93. Id.
94. Id.
95. O.C.G.A. § 50-13-19(f) (1986).
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administrative hearing." The court concluded, however, that one of the
two letters from the physician dated three weeks after the agency's deci-
sion was material, since it specifically contradicted the physician's other
letter already in the record.' 7 The court therefore remanded the case to
the agency to consider the additional letter and to modify its findings, if
appropriate."

B. Violation of Constitutional or Statutory Provisions

The APA authorizes a reviewing court to reverse or modify an agency
decision that is "in violation of constitutional or statutory provisions." 99

The court of appeals rejected challenges on these grounds during the sur-
vey period, but one challenge before the supreme court proved successful.

In Johnson v. Flanagan,100 a Medicaid recipient sought judicial review
of an agency order that he must contribute his entire social security check
to his nursing home costs rather than allow a deduction for alimony pay-
ments he made to his ex-wife.101 The court affirmed the agency's decision
as specifically authorized by federal Medicaid statutes and regulations. 02

In Charter Medical-Fayette County, Inc. v. Health Planning
Agency,103 an applicant for a certificate of need claimed that an agency
violated the applicant's equal protection rights by failing to adhere to its
own precedent. The court of appeals rejected this argument, holding that
earlier agency decisions in similar situations were based on different
methodologies, locations, and circumstances.104 The agency decision in
Charter Medical in fact cited and distinguished the precedent upon
which the applicant relied.108

A court must reconsider a disciplinary sanction that an agency imposed
based partly upon an unconstitutional statute. In Hartrampf v. Georgia

96. 180 Ga. App. at 468, 349 S.E.2d at 499.
97. Id. at 469, 349 S.E.2d at 499. The court noted that the other letter the nurse sought

to present was without "significant probative value," and should not be allowed to be
presented on remand. Id. at 468, 349 S.E.2d at 499.

98. Id. at 469, 349 S.E.2d at 500.
99. O.C.G.A. § 50-13-19(h)(1) (1986).

100. 179 Ga. App. 708, 347 S.E.2d 643 (1986).
101. Id. at 708, 347 S.E.2d at 644-45.
102. Id. at 710, 347 S.E.2d at 645-46 (citing 42 U.S.C. §§ 1382(a), 1396(a)-(d) (1982); 20

C.F.R. §§ 404.2040, 416.1121-1124 (1987); 42 C.F.R. §§ 435.722, .725 (1986)). The court also
rejected the recipient's additional contentions that the agency decision denied him equal
protection and violated the doctrine of separation of powers, concluding that the result was
mandated by federal guidelines. Id. at 711, 347 S.E.2d at 646.

103. 181 Ga. App. 184, 351 S.E.2d 547 (1986).
104. Id. at 184-85, 351 S.E.2d at 548.
105. Id. at 184, 351 S.E.2d at 548.
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Real Estate Commission,'" the supreme court held that disciplining a
real estate broker or salesperson for "unworthiness" is unconstitutionally
vague, since that statutory term "fails to give a person of ordinary intelli-
gence fair notice of the proscribed conduct.''1 The court remanded the
case to the Commission so it could consider appropriate sanctions for vio-
lations of other real estate provisions supported by evidence in the
record. 0

C. Statutory Authority of the Agency

Another statutory ground that authorizes a reviewing court to reverse
or modify an agency's decision arises when that decision is "in excess of
the statutory authority of the agency." 09 Georgia Public Service Com-
mission v. Central of Georgia Railroad'1 0 concerned such a challenge. A
railroad petitioned the Public Service Commission (PSC) under Official
Code of Georgia Annotated section 46-8-121"1 for approval to condemn
certain land.' 12 After extensive hearings, the PSC denied the petition.'13

The superior court reversed the PSC's decision because the agency ex-
ceeded its statutory authority.' 4

The court of appeals reversed and reinstated the PSC's decision. The
court considered the law both before and after 1914, when the legislature
first required PSC approval of a railroad condemnation."' The PSC's
power to approve was never limited to whether the taking was for a pub-
lic use, but extends to a review of "the necessity, propriety, and expedi-
ency of condemnation."" 6 Thus, the PSC's decision was within the
agency's expressed statutory authority."'

106. 256 Ga. 45, 343 S.E.2d 485 (1986).
107. Id. at 45-46, 343 S.E.2d at 486 (citing McCord v. State, 248 Ga. 765, 766, 285 S.E.2d

724, 725 (1982)). Hartrampf interpreted O.C.G.A. § 43-40-25(a)(25) (1984), which the Gen-
eral Assembly in 1987 amended to delete the reference to 'unworthiness.' See O.C.G.A. § 43-
40-25(a)(25) (Supp. 1987).

108. 256 Ga. at 46, 343 S.E.2d at 486.
109. O.C.G.A. § 50-13-19(h)(2) (1986).
110. 179 Ga. App. 415, 346 S.E.2d 568 (1986).
111. O.C.G.A. § 46-8-121 (1982).
112. 179 Ga. App. at 415, 346 S.E.2d at 568-69.
113. Id., 346 S.E.2d at 569.
114. Id. The superior court also ruled that the PSC acted arbitrarily and capriciously

and abused its discretion in denying the railroad's petition. Id. See O.C.G.A. § 50-13-
19(h)(6) (1986).

115. 179 Ga. App. at 415-16, 346 S.E.2d at 569.
116. Id. at 416-17, 346 S.E.2d at 569.
117. Id., 346 S.E.2d at 570 (citing O.C.G.A. §§ 46-8-120 to -121 (1982)). Since the record

before the PSC contained a reasonable basis for its decision, the court also held that the
agency did not abuse its discretion. Id. at 418, 346 S.E.2d at 572. See also Ledbetter v.
Foster, 180 Ga. App. 696, 350 S.E.2d 31 (1986) (agency properly applied federal law).
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D. The 'Any Evidence' Rule

The final APA statutory ground considered by the appellate courts
during the survey period was whether a decision is "clearly erroneous in
view of the reliable, probative, and substantial evidence on the whole rec-
ord."" 8 Commonly known as the 'any evidence rule,' an appellate court is
required to affirm an agency's decision if there is any credible evidence in
the record to substantiate the agency's findings of fact and conclusions of
law.

' 9

Two recent appellate court decisions in this area re-establish that it is
exceedingly difficult to cause a court to reverse an agency decision purely
on an evidentiary basis. One case, however, caused a sharp division be-
tween the appellate courts. Georgia State Indemnification Commission v.
Lyon' 2 presented a claim for indemnification for the death of a state
prison guard who died of a heart attack two days after being assaulted by
two inmates while on duty. During the hearing before a special master
appointed by the Commission, two doctors who examined the deceased
before and after his death testified that neither the stress nor the physical
incident of the assault precipitated the death.2 1 A third physician whom
the claimants retained as an expert in forensic pathology examined the
records and concluded that the emotional stress and trauma the assault
produced contributed to the guard's later death.122 The special master
found that the testimony of the two physicians who actually saw the de-
ceased was more persuasive and concluded that the cardiac arrest was not
attributable to the guard's performance of duty, but arose from natural
causes.2 3 The superior court affirmed the agency decision.12

In a five-four decision, the court of appeals reversed the special
master's decision. 2 5 Judge Banke, writing for the majority, found that
indemnification would be authorized if exertion in the performance of the
guard's duties aggravated his preexisting condition or contributed to the
heart attack. 26 According to the majority, "the only rational inference
which can be drawn from the evidence in this case is that the emotional
stress suffered by the decedent as a result of the assault had not com-

118. O.C.G.A. § 50-13-19(h)(5) (1986).
119. See Hall v. Ault, 240 Ga. 585, 242 S.E.2d 101 (1978); Lasseter v. Georgia Pub. Serv.

Comm'n, 253 Ga. 227, 319 S.E.2d 824 (1984).
120. 256 Ga. 311, 348 S.E.2d 642, rev'g 179 Ga. App. 86, 346 S.E.2d 828 (1986).
121. 179 Ga. App. at 88-89, 346 S.E.2d at 829-30.
122. Id. at 88, 346 S.E.2d at 830.
123. Id. at 89, 346 S.E.2d at 830.
124. Id.
125. Id. at 90, 346 S.E.2d at 831.
126. Id. at 89-90, 346 S.E.2d at 831.
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pletely subsided and was a contributing factor in his death."' Judge
Birdsong, in dissent, concluded that the majority improperly reassessed
the evidence and thus violated the 'any evidence rule,' since some credi-
ble evidence in the record supported the special master's findings.'ss

The supreme court granted certiorari and, in a four-three decision, re-
versed the court of appeals.1 '9 In his majority opinion, Chief Justice Mar-
shall agreed with the previous dissenters and held that the court of ap-
peals majority improperly substituted its judgment for that of the
Commission.1 30 Since some credible evidence supported the special
master's holding, the appellate court either improperly reconsidered that
evidence or judged the credibility of competing expert witnesses."1 Inter-
estingly, the supreme court remanded the case to the court of appeals "to
be reviewed under the applicable standard of whether the facts found by
the Commission [were] supported by any credible evidence," '" when it
appeared from its own decision that the supreme court made that deter-
mination. On remand, the court of appeals attempted to implement what
it perceived as "inconsistent mandates" issued by the supreme court. s13

The court of appeals entered judgment based on "the Supreme Court's
evident pronouncement" on the evidentiary issue, and affirmed the judg-
ment of the trial court, which upheld the Commission's decision denying
the award of indemnification.'"

In State Board of Pardons and Paroles v. Smith,"' the State Person-
nel Board terminated a parole officer for misconduct in socializing with a
parolee while intoxicated.13' The superior court held that no evidence
supported the Board's decision, since no written agency policy prohibited
the officer's conduct. '37 The court of appeals reversed and reinstated the
Board's personnel action. The appellate court held that the superior court
improperly substituted its judgment for that of the agency, since there

127. id. at 90, 346 S.E.2d at 831 (emphasis in original).
128. Id. at 90-92, 346 S.E.2d at 831-32 (Birdsong, J., dissenting) (citing O.C.G.A. § 45-

20-9(m)(4) (1982), which is identical to O.C.G.A. § 50-13-19(h)(5) (1986)).
129. 256 Ga. at 311, 348 S.E.2d at 642.
130. Id. at 312, 348 S.E.2d at 643.
131. Id. (citing North Fulton Community Hosp. v. State Health Planning Agency, 168

Ga. App. 801, 811, 310 S.E.2d 764, 772 (1983)). In dissent, Justice Gregory wrote that the
court violated its own rule by granting certiorari (see GA. SUP. CT. R. 30) and agreed with
Judge Banke that no evidence supported the Commission's findings. Id. at 312-13, 348
S.E.2d at 643 (Gregory, J., dissenting).

132. Id. at 312, 348 S.E.2d at 643.
133. Lyons v. State Indemnification Comm'n, 181 Ga. App. 363, 364, 352 S.E.2d 207, 208

(1986).
134. Id.
135. 179 Ga. App. 426, 346 S.E.2d 578 (1986).
136. Id. at 426-27, 346 S.E.2d at 579.
137. Id. at 427, 346 S.E.2d at 579.
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was evidence to support the finding that the parole officer's specific acts
constituted misconduct."' Because the Board based its conclusion on the
specific acts themselves and not on the policy against the acts, the lower
court erred in requiring a written policy to justify the Board's decision.13 9

VI. OPEN RECORDS

Perhaps no area of administrative law has undergone as much recent
appellate litigation as that involving Georgia's Open Records Act.'40 The
Act specifically provides that all state, county, or municipal records, ex-
cept those that a court order prohibited from being open, shall be opened
for public inspection.1 4 1 The principal exception to this broad rule is Offi-
cial Code of Georgia Annotated section 50-18-72(a), which excludes
from required disclosure those records "required by the federal govern-
ment to be kept confidential" and "medical or veterinary records and
similar files, the disclosure of which would be an invasion of personal
privacy.'

' 4 8

When a party challenges an agency's nondisclosure, a three-tiered anal-
ysis is appropriate. The first inquiry is whether the documents are 'public
records' for purposes of the Act, that is, whether the documents or
records are "prepared and maintained in the course of operation of a
public office.' 4 If the documents are public records, the second inquiry
is whether they are within the exceptions to disclosure under section 50-
18-72 or court order or statute.'" Finally, if no specific statutory exemp-
tions apply, the judiciary "must balance the interest of the public in favor
of inspection against the interest of the public in favor of non-
inspection."

1' 4

138. Id., 346 S.E.2d at 580.
139. Id. at 428, 346 S.E.2d at 580. The court cautioned the Board in future cases to

avoid statements regarding unwritten policies and confine its findings to questions of fact
and those stated in agency rules. Id.

140. Inspection of Public Records Act, No. 83, 1959 Ga. Laws 88 (codified as amended at
O.C.G.A. § 50-18-70 to -4 (1986 & Supp. 1987)).

141. O.C.G.A. § 50-18-70(a) (1986).
142. Id. § 50-18-72(a).
143. Id. There is also an exception regarding the disclosure of the identity of any person

who has furnished "medical or other similar information," that has or will become a part of
a Department of Human Resources medical or public health investigation. Id. Applications
or records that probate court judges maintain relating to the possession of firearms are also
specifically excluded. Id. § 50-18-72(b). Finally, in 1987, the General Assembly added a new
exemption for trade secrets and commercial financial information of a private or confiden-
tial nature obtained by an agency. Id. § 50-18-72(c) (Supp. 1987). See infra section VII.

144. Houston v. Rutledge, 237 Ga. 764, 765, 229 S.E.2d 624, 626 (1976).
145. Id.
146. Id. See also Athens Observer, Inc. v. Anderson, 245 Ga. 63, 66, 263 S.E.2d 128, 130
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The supreme court rendered three major decisions regarding the Open
Records Act during the survey period. Harris v. Cox Enterprises47 con-
cerned the review of a trial court's order directing the release of a Georgia
Bureau of Investigation (GBI) report on the Bureau's investigation of the
Georgia State Patrol. 48 The supreme court agreed with the trial court
that there was evidence to conclude that the GBI had completed its in-
vestigation. Thus, release of the closed records of a criminal investigation
was proper.1

4 9

On motion for reconsideration, the state asked the supreme court to
exempt portions of the GBI report from disclosure on the grounds that
disclosure would violate individual privacy rights. 50 The court reaffirmed
its earlier holding, but clarified its decision with respect to information
concerning individuals whose names appeared in the investigative re-
port.' s' The court held that the state cannot waive the rights of individu-
als who are not parties to the litigation and that the state cannot disclose
portions of public records that invade individuals' privacy rights.', The
supreme court ordered the lower court to conduct an in camera inspec-
tion of the records to determine whether portions were exempt from the
Open Records Act's disclosure requirements.'5 3

The second major Open Records Act case concerned whether certain
records of the University of Georgia Athletic Association were subject to
disclosure under the Act. In Macon Telegraph Publishing Co. v. Board of
Regents of the University System of Georgia,54 a newspaper sought all
records or documents that revealed the athletic association's income, ex-
penses, assets, and liabilities. 55 The trial court granted summary judg-

(1980).
147. 256 Ga. 299, 348 S.E.2d 448 (1986).
148. The trial court also ordered the submission under seal of minutes of an executive

session of the Georgia Board of Public Safety to determine whether the open meetings law
applied. Id. at 299, 348 S.E.2d at 449. See O.C.G.A. § 50-14-1 to -4 (1986). The supreme
court held that the in camera inspection was within the lower court's discretion. 256 Ga. at
300, 348 S.E.2d at 449.

149. 256 Ga. at 299-300, 348 S.E.2d at 449.
150. Id. The State also asserted that the federal government required other portions of

the report to be kept confidential. If the State's assertion was correct, the court agreed
confidential material would be excluded from disclosure. Id. at 300-01, 348 S.E.2d at 450
(citing O.C.G.A. § 50-18-72(a) (1986)).

151. Id. at 301, 348 S.E.2d at 450.
152. Id. at 301-02, 348 S.E.2d at 450-51.
153. Id. at 302, 348 S.E.2d at 451. In conducting the in camera inspection, the court

should consider, among other things, whether the information is unsubstantiated and based
on hearsay, whether it relates to a great extent to the subject matter of the public record,
and whether the events referred to are remote in time. Id., 348 S.E.2d at 450.

154. 256 Ga. 443, 350 S.E.2d 23 (1986).
155. Id. at 443, 350 S.E.2d at 24.
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ment to defendant because the documents were not within the definition
of "public records" found in Houston v. Rutledge16s The supreme court
reversed, holding that the records were public even though the athletic
association is a private corporation.157 Since the intercollegiate athletic
program is a function of the state university, and the maintenance of doc-
uments relating to the finances of the sports program "is an integral part
thereof,"158 the court concluded that the requested documents were pub-
lic records under the Houston analysis even though employees of a pri-
vate athletic association prepared the documents.' 59

The final major decision in the area of open records concerned a re-
quest from various news organizations for access to the investigatory case
files in what has become known as the 'Atlanta Child Murders.' In Nap-
per v. Georgia Television Co.,160 the Commissioner of Public Safety of the
City of Atlanta presented the supreme court with a number of arguments
urging nondisclosure of certain portions of these files.

Between 1979 and 1981, thirty black youths were murdered in the met-
ropolitan Atlanta area."' In February 1982, a Fulton County Superior
Court jury convicted Wayne Williams of murdering two of these
youths. 62 At the Williams trial, the prosecution introduced evidence from
ten additional cases in an attempt to demonstrate a 'pattern' among the
killings."6

3 After Williams' conviction, the Commissioner of Public Safety
announced that twenty-two murder cases would be considered 'cleared' as
the result of the conviction.' 84 Authorities placed the closed investigative
files from these cases in a locked vault for five years.1 "

Local officials refused the public access to the files on several grounds.
With respect to the two cases in which Williams was convicted, as well as
the so-called 'pattern' cases used at the trial, the Commissioner of Public
Safety argued that the pendency of Williams' habeas corpus petition jus-
tified protection of those files from public scrutiny."" With respect to the
files in the other cleared cases, the city officials asked the court to con-
duct an in camera inspection to delete information that would result in

156. Id. at 445, 350 S.E.2d at 25 (citing Houston v. Rutledge, 237 Ga. 764, 765, 229
S.E.2d 624, 626 (1976)).

157. Id., 350 S.E.2d at 24-25. See O.C.G.A. § 20-3-78 (1987).
158. 256 Ga. at 445, 350 S.E.2d at 25.
159. Id.
160. 257 Ga. 156, 356 S.E.2d 640 (1987).
161. Id. at 157, 356 S.E.2d at 642.
162. Id. The supreme court affirmed Williams' conviction in Williams v. State, 251 Ga.

749, 312 S.E.2d 40 (1983).
163. 257 Ga. at 157, 356 S.E.2d at 642.
164. Id.
165. Id. at 158, 356 S.E.2d at 642.
166. Id., 356 S.E.2d at 643.

[Vol. 39



ADMINISTRATIVE LAW

an invasion of privacy if released. 67 The trial court also ordered an in
camera inspection of the conviction and pattern files on the grounds that
the pendency of the Williams habeas corpus petition did not justify a
blanket nondisclosure of all files.16 The lower court, after applying the
Houston balancing test1"' and considering the privacy interests the court
set forth in Harris v. Cox Enterprises,""0 ordered disclosure of much of
the investigatory files in the other cases.17 1

The supreme court agreed with the lower court that the pendency of a
petition for writ of habeas corpus does not protect otherwise closed inves-
tigative files from disclosure under the Open Records Act.172 In reaching
its decision, the court not only relied upon its previous holdings but also
compared the federal Freedom of Information Act (FOIA) 1 73 which per-
mits nondisclosure of investigative records only to the extent that produc-
tion of the records would interfere with enforcement proceedings.' Since
postconviction proceedings are of an indeterminate nature, the court rea-
soned that to order a blanket nondisclosure of files during the pendency
of the appeals would "eviscerate the Public Records Act in this area. ' 5
Therefore, once a trial court holds a trial, an appellate court affirms the
conviction on direct appeal, and the courts deny any petitions for certio-
rari, authorities should make the investigative file available for public
inspection.

71

The court then reviewed whether the trial court erred by ordering dis-
closure of other information that might be exempt from disclosure under
various statutes. The court held: (1) The disclosure of motor vehicle regis-
tration information, which is itself exempt from public inspection, may
become available when a law enforcement officer. incorporates information
from registration records into an investigative file.1 77 (2) The disclosure of
files containing allegations of child abuse, which are confidential by law,
still may be available when a court considers disclosure "necessary for the
resolution of an issue before it.1' 7'1 (3) Information procured through

167. Id.
168. Id. at 159, 356 S.E.2d at 643.
169. 237 Ga. at 765-66, 229 S.E.2d at 626-27.
170. 256 Ga. at 301-02, 348 S.E.2d at 450.
171. 257 Ga. at 159, 356 S.E.2d at 643.
172. Id. at 165, 356 S.E.2d at 647 (citing O.C.G.A. §§ 50-18-70 to -4 (1986 & Supp.

1987)).
173. 5 U.S.C. § 552(b)(7)(A) (1982).
174. 257 Ga. at 163-64, 356 S.E.2d at 645-46 (citing 5 U.S.C. § 552(b)(7)(A) (1977)).
175. Id. at 165, 356 S.E.2d at 647.
176. Id.
177. Id. at 165-66, 356 S.E.2d at 648 (citing O.C.G.A. § 40-3-24(d) (1985)).
178. Id. at 166, 356 S.E.2d at 648 (citing O.C.G.A. § 49-5-40 (1986)).
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wiretaps is not subject to disclosure under the Open Records Act."" (4)
Records of an individual's criminal history, when incorporated into an in-
vestigative file, should be open for public inspection unless disclosure
would cause an invasion of privacy. 80 (5) Medical records of deceased
victims are subject to disclosure if the court determines that the interests
of the public favoring disclosure outweigh the privacy interests con
cerned.1s1 (6) Information authorities obtained through hypnosis of wit-
nesses is not a privileged communication if made for prosecution pur-
poses.1s2 (7) Files containing information that federal authorities
compiled are subject to disclosure unless disclosure would result in an
invasion of privacy. s

8

Finally, the court in Napper reviewed the issue of when disclosure of
certain information violates the privacy rights of individuals. The court
again referred to the FOIA and cases decided thereunder:

[I]nvestigatory records compiled for law-enforcement purposes are ex-
empt from public disclosure if production of such records would consti-
tute an unwarranted invasion of privacy .... [Iinformation in such files
identifying individuals who, though investigated, were not charged with
or prosecuted for a crime, as well as information personally embarrassing
to individuals who were not targets of the investigation, should not be
disclosed to the general public unless "exceptional interests militate in
favor of disclosure."''84

The court remanded the case to the trial court with directions that such
categories of information be deleted unless "exceptional interests militate
in favor of disclosure."1 5

Harris, Macon Telegraph, and Napper continue the Georgia Supreme
Court's gradual development of Georgia's Open Records Act.'" While it
remains clear that most of the court's holdings in this area favor the dis-
closure of all public records, the court has begun to recognize and define
those personal privacy interests that may exempt otherwise discoverable
material from disclosure under the Act.

179. Id. (citing O.C.G.A. § 16-11-64(b)(8) (1984)).
180. Id. at 166-67, 356 S.E.2d at 648-49 (citing O.C.G.A. §§ 35-3-30 to -40 (1987)).
181. Id. at 167, 356 S.E.2d at 649 (citing Fund for Constitutional Gov't v. National

Archives and Records Serv., 656 F.2d 856, 862 (D.C. Cir. 1981)).
182. Id. at 167-68, 356 S.E.2d at 649 (citing O.C.G.A. § 43-39-16 (1984) and Emmett v.

Ricketts, 397 F. Supp. 1025 (N.D. Ga. 1975)).
183. Id. at 168, 356 S.E.2d at 649 (citing 5 U.S.C. § 552(b)(7)(C) (1977)).
184. Id. at 172, 356 S.E.2d at 652 (citing Fund for Constitutional Gov't, 656 F.2d at

866).
185. Id.
186. O.C.G.A. §§ 50-18-70 to -4 (1986 & Supp. 1987).
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VII. SIGNIFICANT NEW LEGISLATION

A. Insurance-Investigation Costs

Official Code of Georgia Annotated section 33-9-28.1187 authorizes the
Insurance Commissioner to assess costs against parties to rate hearings as
a part of the final administrative agency decision.1 88

B. Implied Consent to Chemical Tests

The legislature amended Official Code of Georgia Annotated section 40-
5-55(c)"' to provide that the suspension period of a driver's license for
refusal to submit to a chemical test begins to run only after a party ex-
hausts all administrative hearings and appeals.190

C. Real Estate Commission-Fines

Official Code of Georgia Annotated section 43-40-25(a)' 9' now autho-
rizes the Georgia Real Estate Commission to impose as a disciplinary
sanction a fine not to exceed $1000 for each violation, subject to a maxi-
mum fine of $2000 for multiple violations. 91

D. Medical Board-Malpractice Judgments

Official Code of Georgia Annotated section 43-34-47(i) 1 3 requires the
Composite State Board of Medical Examiners to investigate a licensee's
fitness to practice medicine if the Board receives notification of a medical
malpractice judgment or settlement in excess of $100,000, or two or more
previous judgments or settlements.194 This new section further requires
each licensee to notify the Board of all settlements exceeding $20,000."'1

E. Department of Human Resources-Administrative Subpoenas

Official Code of Georgia Annotated section 49-4-15.11" authorizes the
Department of Human Resources to issue an administrative subpoena for
records relating to the eligibility of food stamp and public assistance

187. Id. § 33-9-28.1 (Supp. 1987).
188. Id.
189. Id. § 40-5-55(c).
190. Id.
191. Id. § 43-40-25(a).
192. Id.
193. Id. § 43-34-37(i).
194. Id.
195. Id.
196. Id. § 49-4-15.1.
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recipients."97

F. Open Records Act

Official Code of Georgia Annotated section 50-18-72(c)"' now exempts
from disclosure under the Open Records Act' 99 a person's or business en-
tity's trade secrets or financial information that is of a privileged or confi-
dential nature, or proprietary records collected by or for the faculty of
state educational institutions.2 00 The legislature specifically provided no
exemption for records of athletic associations or other nonprofit entities
promoting intercollegiate athletics.210

197. Id.
198. Id. § 50-18-72(c).
199. Id. §§ 50-18-70 to -4 (1986 & Supp. 1987).
200. Id. § 50-18-72(c).
201. Id. Accord Macon Telegraph Publishing Co. v. Board of Regents of the University

System of Georgia, 256 Ga. 443, 350 S.E.2d 23 (1986).
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