
Condemning Local Government
Condemnation

by R. Perry Sentell, Jr.*

Few sovereign powers are more historic than that of eminent domain.
Even fewer are more crucial, both to government and to owners of prop-
erty. The power is one, moreover, exercised at virtually every level of gov-
ernment, including local government. Indeed, the local government set-
ting itself apparently provides the ideal environment for one of
condemnation's most intriguing issues.

The issue is one of limitation, an issue long urged by contesting con-
demnees, only traditionally to encounter unrelenting judicial aloofness.
Recently, however, in the most selective of contexts, this notion of limita-
tion has found favor with more members of the appellate courts than at
any time in Georgia history. It may yet assume proportions as an ac-
knowledged operating obstacle to local government's effective exercise of
eminent domain.'

At a minimum, the instance deserves marking as a current 'event' in
Georgia local government law. The undertaking requires a brief distilla-
tion of the issue's essence, a sketch of the background from which the
quandary emerges, and at least tentative treatment of the unfolding 'de-
velopment' if, indeed, the matter can yet be so characterized.

I. HisToRIcAL PERSPECTIVE

The principle of eminent domain itself is deeply ingrained in the Geor-
gia fabric. As early as 18472 the Georgia Supreme Court proclaimed the
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"right"3 an "inherent sovereign power,"'4 completely dependent upon leg-
islative discretion for determining "whether the benefit to the public will
be of sufficient importance to authorize an interference with the pri-
vate rights of individuals. ."' The court painstakingly traced the pre-
cept through the Magna ChartaO and Blackstone7 to demonstrate its exis-
tence "as a part of the common law, long anterior to its adoption into the
amended Constitution of the United States." Thus, that Constitution's
guarantee that private property shall not "be taken for public use, with-
out just compensation"' merely declared a principle 'founded in natural
justice"1 and was "especially applicable to all republican governments." 1

Although not then expressly included in the Georgia Constitution, the
court delineated, "we refer to it, as a plain, simple declaration, of a great
constitutional principle of universal application, recognised and declared
by the distinguished statesmen and learned civilians of our own
country.""2

Over the succeeding years, of course, the Georgia Constitution did ex-
plicitly absorb the principle of eminent domain; the Constitution of 1983
declares that "private property shall not be taken or damaged for public
purposes without just and adequate compensation being first paid."13 Ad-
ditionally, that constitution specifically accommodates the precept to the
entity of local government: "The governing authority of each county and
of each municipality may exercise the power of eminent domain for any
public purpose."4

The Georgia General Assembly has, over the years, established several
condemnation procedures." There is the 'assessors' method"' in which
three assessors are appointed to determine the value of the condemned
property and file an award in the superior court. Second, there is the 'spe-

31.
3. Id. at 39.
4. Id.
5. Id. The court said that "all grantees of lands from the State, as well as their assign-

ees, hold the same under this tacit agreement or implied understanding." Id.
6. Id. at 42 (citing Magna Charta (1655), reprinted in L. WRIGHT, MAGNA CARTA AND

THE TRADITIONS OF LIBERTY (1976)). The court referred to Chapter 29.
7. Id. at 42-43 (quoting 1 W. BLACKSTONE. COMMENTARIES 139, 140).
8. Id. at 42 (emphasis in original).
9. U.S. CONST. amend. V.

10. 3 Ga. at 44.
11. Id.
12. Id. at 45. The court observed that many states "have embodied this great fundamen-

tal principle in their State Constitutions." Id.
13. GA. CONST. art. 1, § 3, 1.
14. GA. CONST. art. 9, § 2, 5.
15. For detailed description, see C. PURSLEY. GEORGIA EMINENT DOMAIN (1982).
16. See generally O.C.G.A. §§ 22-2-1 to -86 (1982).
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cial master method' 17 in which the judge appoints an attorney to make an
in rem determination on both value and legality and file an award in the
superior court. Finally, there is the 'declaration of taking method," 8 an in
rem procedure in the superior court, available for the acquisition of land
for public roads and streets or other public transportation purposes.

With constitutional and statutory machinery in place, the Georgia emi-
nent.domain proceeding assumes fairly standard outlines. The procedural
steps are generally clear, and resulting substantive issues tend to cluster
themselves within rather predictable perimeters. Typically, therefore,
condemnation litigation revolves around well-worn inquiries into the
meaning of 'public purpose,' the types of interests subject to condemna-
tion, what amounts to a 'taking' or 'damaging,' the measure of compensa-
tion, and property owner remedies. These are the issues that by and large
form the corpus of the 'law' of eminent domain.'8

II. THE "NECESSITY" LIMITATION

There can be, however, an additional issue remaining even after the
satisfactory solution of the traditional questions. Thus, assume the con-
demnor to be operating under an admittedly 'public' purpose, assume the
'taking' of condemnee's property to be procedurally complete and ade-
quate, assume that the condemnor will in fact devote the property to the
public purpose, and assume even that the determined compensation
would be 'just and adequate.' In the face of these givens can the con-
demnee be heard to complain that the condemnation nevertheless was
not "right," or that in the circumstances it operated against him
"unfairly?"

Most frequently, this additional issue will be raised, or categorized
when raised, as embodying a protest to the 'necessity' of the condemna-
tion. Once the contention is so categorized, the overwhelming response is
resoundingly negative. "The legislature is the proper body to determine
the necessity of the exercise of the power,""0 the authorities traditionally
proclaimed, and that prerogative is not subject to judicial supervision."
"Parties to the proceedings have no right to be heard on the question of
whether the use is a necessary one or not."' Modern authorities are in

17. See generally O.C.G.A. §9 22-2-100 to -114 (1982 & Supp. 1987).
18. See generally O.C.G.A. 99 32-3-4 to -20 (1985 & Supp. 1987). See also O.C.G.A. 9§

22-2-130 to -142 (1982 & Supp. 1987).
19. For treatment generally, see C. PURSLEY, GEORGIA EMINENT DOMAIN (1982). See also

H. MILLS, EMINENT DOMAIN (2d ed. 1888); C. RHYNE, MUNICIPAL LAW ch. 17 (1957); O. REYN-
OLDS, LOCAL GOVERNMENT LAW ch. 19 (1982).

20. H. MILLS, EMINENT DOMAIN § 11 (2d ed. 1888).
21. Id.
22. Id.
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concurrence that "[tihe necessity and expediency for the exercise of the
power of eminent domain . . . are legislative questions within the discre-
tion of the acquiring agency."2 3 Indeed, the "question of legislative mo-
tive cannot be judicially examined except in cases of fraud or bad
faith. '24 Similarly, "[gireat deference. . . is given a legislative finding of
necessity, and such a finding will ordinarily be overturned only if a re-
viewing court is convinced of arbitrary, capricious, or fraudulent conduct,
or some gross abuse of discretion. ' '2

5 Finally, "courts will not, assuming a
public purpose is present, look into the expediency or desirability of the
proposed governmental project, nor even weigh the environmental effects
of taking the particular land. 2 6

The general rule is therefore of universal complexion: the need for a
public taking of private property is a matter of rather exclusive legislative
discretion. That discretion, moreover, is historically delegated to the con-
demning body itself, thereby neatly placing it beyond the condemnee's
judicial challenge. Short of gross abuse-equating fraud, bad faith, or ill
will-the condemnor's conduct is judicially unreviewable. The practical
difficulties in demonstrating such conduct, enhanced by judicial unwill-
ingness to inquire into the condemnor's motives, renders the plight of the
condemnee well nigh untenable. As an obstacle to the exercise of eminent
domain, therefore, those concerns embodied in the concept of 'necessity'
traditionally loomed as virtual failures.

III. GEORGIA BACKGROUND

Vintage reports from Georgia,2 7 supplemented by scattered legislative
indications,28 are of similar consistency. Two turn-of-the-century deci-

23. C. RHYNE, MUNICIPAL LAW § 17-6 (1957).

24. Id.
25. 0. REYNOLDS, LOCAL GOVERNMENT LAW § 127 (1982).
26. Id.
27. C. PUESLEY, GEORGIA EMINENT DOMAIN § 2-1 (1982): "The condemnor's determina

tion of the necessity to condemn private property and the decision as to what and how
much property will be condemned are legislative matters with which the courts will not
interfere in the absence of fraud, bad faith or clear abuse of discretion." See also id. at § 3-
4: "Generally speaking, in the absence of bad faith the decision of the condemnor will not be
disturbed." Id.

28. E.g., O.C.G.A. § 22-2-102.1 (Supp. 1987): "Whenever it shall be necessary for such
condemning body to take or damage private property, or any interest or easement therein,
in pursuance of any law so authorizing, for any public purpose,'and where, by reason of the
necessities of the public needs, of which the condemning body shall be the exclusive judge

I.. " Id. See also O.C.G.A. § 32-3-4: "Whenever any state agency, county, or municipality
desires to take or damage private property .. . for public road purposes or for any other
public transportation purposes and shall find or believe, concerning which the decision of
the condemning authority shall be final and conclusive ... " Id.
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sions by the Georgia Supreme Court, although neither involved a local
government, are considered to have set the tone.

Savannah, Florida & Western Railway v. Postal Telegraph-Cable Co.2 9

presented the classic contest: Condemnee protested that its lands were
not necessary for the condemnor's purposes and that condemnor had
failed to establish any such necessity."0 Adopting a stance of studied re-
sistance, the supreme court rejected both prongs of the protest. When the
legislature enacted statutory authorization for such condemnation gener-
ally, the court explained, "it passed upon the necessity of condemning
such a right of way for such a purpose. 3 ' That authorization constituted
an implied declaration of necessity, the court elaborated, rendering it
completely unnecessary that the condemnor "must first affirmatively
show that there was no other feasible and practicable route which it could
adopt and acquire" to accomplish its purposes.32 Upon a reappearance of
the litigation,3 3 the court affirmed emphatically: "When the legislature
grants to a corporation the right to exercise the power of eminent domain,
it alone, according to all authority, is the judge of the necessity for the
exercise of the right. '3 4

The court's other decision, Piedmont Cotton Mills v. Georgia Railway
& Electric,"9 was equally resolute but procedurally less absolute. Assess-
ing the cotton mill's attempt to enjoin the railroad's condemnation effort,
the court again stressed the large discretion vested in the condemnor3 6

"The mere fact that another location would be equally as feasible, practi-
cable, and desirable would not of itself be sufficient to force the company
to change to such location and abandon the location selected."37 Rather,

29. 112 Ga. 941, 38 S.E. 353 (1900).
30. Id. at 943-44, 38 S.E. at 353-54. The railway sought to enjoin the telegraph company

from condemning, under the "assessors' method," a part of its right of way. Id. at 941-42, 38
S.E. at 353-54.

31. Id. at 944, 38 S.E. at 355.
32. Id. Condemnor's only limitation, the court said, was not to "essentially injure

the public use to which the property was already devoted." Id. at 945, 38 S.E. at 355.
33. Savannah, Fla. & W. Ry., 115 Ga. 554, 42 S.E. 1 (1902). The court rejected con-

demnee's due process attack against the general statute authorizing the condemnation. Id.
at 560, 42 S.E. at 4.

34. Id. at 560, 42 S.E. at 4. The court reasoned that only if the condemnor took more
land than was authorized or otherwise exceeded its powers would it "place itself without the
pale of authority and be amenable to a court of equity." Id.

35. 131 Ga. 129, 62 S.E. 52 (1908).
36. The condemnation was made under the "assessors' method." Id. at 131, 62 S.E. at

53.
37. Id. at 133-34, 62 S.E. at 54. Otherwise, the court reasoned, condemnor "might have

difficulty in ever securing a location where there existed over the property of one or differ-
ent persons various routes equally as practicable, feasible, and desirable." Id. at 134, 62 S.E.
at 54.
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condemnor's location selection "should not be interfered with or con-
trolled by the courts, unless made in bad faith, or capriciously or wan-
tonly injurious, or in some respect beyond the privilege conferred by stat-
ute or its charter. '36

With doctrinal boundaries established, the court focused upon con-
demnee's attempt to demonstrate the requisite "bad faith."" That at-
tempt consisted of testimony by four experts that another route through
condemnee's property was equally feasible for condemnor's purposes, and
that the route selected by condemnor consumed the only portion of the
premises upon which condemnee "could scientifically and economically
enlarge its mill.' 04 Reversing the trial judge's exclusion, the court de-
clared the testimony "admissible to illustrate the question of whether or
not the defendant was acting in bad faith in selecting this particular
route . . . 41

The court tendered the same analytical exercise in respect to the
amount of land to be condemned. Again, the condemnor "has the author-
ity in the first instance to judge of the matter as to how much land should
be taken. . . . "4 Moreover, condemnor is not limited to that amount of
land 'absolutely necessary' to its purposes.' 3 On the other hand, the court
delineated, the amount taken should be no more than that "reasonably
necessary under all the facts and circumstances . . . ." Then focusing
upon condemnee's testimony showing "without contradiction, that the
amount of land sought to be condemned is more than [condemnor] needs
and more than is necessary," 4 the court ordered the trial judge's consid-
eration of that evidence.'

No sooner had the new century dawned, therefore, than the supreme
court crafted two of its pivotal precedents on the 'necessity' issue in con-
demnation.47 In general, the judicial stance was rigid: the matter lay

38. Id.
39. Id.
40. Id. Condemnee alleged that it had purchased additional land for the purpose of mak-

ing the enlargements and that the physical setting was such that they could be made only
upon the premises in issue. Id. at 132, 62 S.E. at 53.

41. Id. at 134, 62 S.E. at 54.
42. Id. at 136, 62 S.E. at 55.
43. Id.
44. Id. The court cautioned, however, that "'necessary' is not meant to be used in the

sense of 'indispensable.'" Id.
45. Id. The court stressed that condemnor's evidence indicated no desire for more than

one track, yet condemnee's evidence indicated that the land in issue would accommodate
four tracks. Id.

46. Id. at 137, 62 S.E. at 55. The court reasoned that "[t]he taking of more land than is
necessary for public purposes can not be justified on the principles underlying the right of
eminent domain." Id.

47. See supra notes 27-46 and accompanying text.
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squarely within the discretion of the condemnor s.4  Short of an illusive
'bad faith' limitation, that discretion appeared virtually unfettered, and
this was primarily the point for which the cases would be later, and fre-
quently, cited.4 Although Piedmont Mills might be viewed as a slight
moderation, its own tentativeness must be marked: the decision went only
to admissibility of evidence, the issues concerned primarily location and
amount rather than necessity, and the condemnor's power to condemn at
least some of condemnee's land went unchallenged in the case."0

IV. MODERN ELABORATION

More modern times brought forth a plethora of contested local govern-
ment condemnations, but the hold of the past was unbreakable. Illustra-
tively, King v. City of McCaysville featured condemnee's attempt to en-
join municipal condemnation of her spring by urging both lack of
necessity and prior devotion to a public use.2 Citing Savannah, Florida
& Western Railway, the supreme court promptly set its course: "In the
absence of bad faith, the exercise of the right of eminent domain rests
largely in the discretion of the authority exercising such right, as to the
necessity, and what and how much land shall be taken.15 3 So committed,
the court dealt swiftly indeed with plaintiffs contention that numerous
other springs in the vicinity were available to the municipality. 4 "A land-
owner," the court responded, "can not prevent the taking of his property
for public purposes merely because there is other property which might
have been suitable for the purpose."5" In response to plaintiff's point that
she also furnished water from the spring to several other persons, the
court was equally succinct: that fact "affords no reason why the property
should not be condemned for a larger use by the public ... 

Two cases of roughly the same vintage sufficiently indicate the striking
contrast in the court's mind-set when the condemnation challenge goes to

48. Id.
49. Id.
50. 131 Ga. at 129, 62 S.E. at 52.
51. 198 Ga. 829, 33 S.E.2d 99 (1945).
52. Id. at 830, 33 S.E.2d at 99.
53. Id. at 829, 33 S.E.2d at 100.
54. Id. at 831, 33 S.E.2d at 100.
55. Id. at 830, 33 S.E.2d at 100.
56. Id. The court thus affirmed the trial judge's action in sustaining the municipality's

demurrer to plaintiff's petition for an injunction. For a case of similar vintage not involving
a local government, see Hagans v. Excelsior Elec. Membership Corp., 207 Ga. 53, 60 S.E.2d
162 (1950). The court defers to the condemnor's "large discretion" in selecting a location for
its route, and, on grounds that "good argument may be had both ways" as to the most
practicable route, the court viewed the evidence not to disclose "such an abuse of discretion
as would require a reversal." Id. at 55, 60 S.E.2d at 165.

1987]
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an issue other than 'necessity.' In Thomas v. City of Cairo,", condemnee
contested the validity of an ordinance under which the municipality was
proceeding to condemn his property for a landfill.58 Sustaining plaintiff's
attack, the court viewed the ordinance to order the condemnation, but to
reserve municipal power to reject the results should the purchase price or
terms of payment prove unsatisfactory. 9 Cautioning against "abuse and
oppression,""" and insisting that the municipality "strictly pursue all pre-
requisites," l the court condemned the municipal condemnation effort as
one to "take private property for public use in direct contradiction to the
provisions of the law." 2 Revealing the court's similar approach to yet an-
other issue, Housing Authority of the City of Atlanta v. Johnsons" en-
compassed a municipal condemnation effort under the Redevelopment
Law of 1946." The court sealed the fate of that enactment by announcing
that the statutory 'object' was "to clear away slum or blighted areas and
then to have the property redeveloped by private individuals for private
purposes in such manner as [condemnors] determine to be best.""' The
court knew "of no case in Georgia" then authorizing such a result."

Even in modern times, therefore, the supreme court gave no ground
when the condemnation conflict revolved around a more traditional con-
cern. When the results of the undertaking would have conferred discre-
tion upon the condemnor in such matters as 'just and adequate compen-
sation' or 'public purpose,' the judicial posture stiffened in precisely the
opposite direction.17 All mention of a 'bad faith' standard abruptly
ceased, and the reviewing perspective forcefully shifted to one of caution,
exacting the condemnor's strict compliance with the letter of the law."

57. 206 Ga. 336, 57 S.E.2d 192 (1950).
58. Id. at 336, 57 S.E.2d at 192. The ordinance authorized proceeding under the "asses-

sors' method," but provided that the municipal council must approve the price and terms of
payment before the condemnation would be binding upon the municipality. Id.

59. Id. at 338, 57 S.E.2d at 194. The court said that under the ordinance the municipal-
ity "might refuse to accept the property or to pay the award of the assessors if the amount,
manner of payment, and terms thereof were not satisfactory to the city." Id.

60. Id. at 337, 57 S.E.2d at 193 (quoting Frank v. Atlanta, 72 Ga. 428, 432 (1884)).
61. Id. The court termed the power of condemnation a "'high power.'" Id. (also quoting

72 Ga. at 432).
62. Id. at 338, 57 S.E.2d at 194. "The power of eminent domain should never be exer-

cised unless and until there has been a strict compliance with the provisions of the law by
the condemnor." Id. The court reversed the trial judge's denial of the injunction. Id.

63. 209 Ga. 560, 74 S.E.2d 891 (1953).
64. 1946 Ga. Laws 157 (codified as amended at O.C.G.A. ch. 8-4 (1982)).
65. 209 Ga. at 562, 74 S.E.2d at 893.
66. Id. at 563, 74 S.E.2d at 894. The court thus affirmed the trial judge's action in over-

ruling the municipality's demurrer to plaintiff's petition for an injunction. Id.
67. See supra text accompanying notes 57-66.
68. Id.
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Over the next several years, the 'necessity' issue reared its countenance
in an assortment of local government contexts. An intriguing variation on
the theme surfaced in Kellett v. Fulton County,0 which concerned a con-
demnee's effort to prevent the exercise of eminent domain for a juvenile
court facility.70 Apparently conceding the county governing authority's
power to determine need, 1 condemnee objected instead to the authority's
acceptance of advisory committee recommendations over a period of
three years. The governing authority rendered no "independent determi-
nation ' 7 on the matter, condemnee contended, but rather unlawfully del-
egated its legislative power.7 ' The court's summary rejection of that con-
tention asserted simply that the governing authority made the "ultimate
determination to condemn,"74 and that no illegality inhered in seeking
advice from "department heads, advisory committees, and the general
public." 78 The court in Kelett was equally unimpressed with con-
demnee's allegation that the site condemned was twenty-four times larger
than the present facility.76 Quoting both King77 and Piedmont Mills'7 the
court relied upon a plat depicting the proposed building and grounds as
consuming the entire tract.7 9 The court concluded, therefore, that con-
demnee had failed to show "in any wise" 0 that the county "has acted in
bad faith or has abused its discretion." '

Kellett, in turn, was the court's authority in Varnadoe v. Housing Au-
thority of City of Doerun,"2 which focused upon municipal condemnation
for low-rent housing facilities.88 In Varnadoe, the court treated with dis-
patch condemnees' professed personal need for the subject property as a

69. 215 Ga. 551, 111 S.E.2d 364 (1959).
70. Id. at 554, 111 S.E.2d at 366.
71. The county pursued the condemnation under the 'special master' method. Id. at 552,

111 S.E.2d at 365.
72. Id. at 554, 111 S.E.2d at 366.
73. Id.
74. Id.
75. Id. at 555, 111 S.E.2d at 366.
76. Plaintiff argued that the court building would occupy but a small part of the tract

with the remainder used only for parking and play areas. Id.
77. Id. (quoting King, 198 Ga. at 829, 33 S.E.2d at 99).
78. Id. (quoting Piedmont, 131 Ga. at 134, 62 S.E. at 54).
79. Id. at 555-56, 11 S.E.2d at 366-67. The court said the county sought sufficient land

area to make efficient use of the court building. Id., 111 S.E.2d at 367.
80. Id. at 556, 111 SE.2d at 367.
81. Id. The court affirmed the trial judge's action sustaining the county's general demur-

rer to plaintiff's petition for an injunction. Id.
82. 221 Ga. 467, 145 S.E.2d 493 (1965).
83. The municipality acted under the Housing Authority Act of 1937. 1937 Ga. Laws 210

(codified as amended at O.C.G.A. § 8-3-1 to -137 (1982 & Supp. 1987)). 221 Ga. at 467, 145
S.E.2d at 494.
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home site and their insistence that other property was equally suitable
for municipal purposes. 4 "[I]t is well settled," the court adumbrated,
"that the selection of what and how much property will be taken for a
needed public use by a condemning authority will not be interfered with
or controlled by the courts unless such selection is made in bad faith or
beyond the power conferred by law."'' A similar protest elicited a similar
response in Miles v. Brown,s a condemnee's action to restrain the
county's condemnation of a sewer line easement.87 Again the court re-
acted with disdain to allegations that the area could be served by an ex-
isting line, that the proposed line would serve only one property owner,
and that plaintiff was entitled to a hearing on the issue of 'necessity.8

The court reaffirmed that condemnation may not be forestalled because
other property may be suitable, because the line is not necessary, or be-
cause a more direct line is obtainable.8 1 Indeed, the court elaborated, con-
demnee had received her "hearing" in the context of her own proceeding,
and she had "produced no evidence to show that the action of the defend-
ants was in bad faith or beyond the powers conferred upon them by
law."

90

A final area of illustration is that of local government roads and streets.
In Coffee v. Atkinson County," the condemnor moved to take the subject
property under the "declaration of taking' method, which purports
statutorily to settle the issue of need."' Engaging that point against an
objecting condemnee, the court relied upon two justifications: The matter
concerned an "exercise of judgment,"' 4 and condemnee would receive
"just and adequate compensation.' 5 So fortified, the court would hear no

84. Indeed, condemnees maintained that the municipality had approved other property
for the facilities by resolution. 221 Ga. at 469, 145 S.E.2d at 495.

85. Id. The court affirmed the trial judge in sustaining the municipality's demurrer to
condemnees' action for injunctive relief. Id. at 471, 145 S.E.2d at 496.

86. 223 Ga. 557, 156 S.E.2d 898 (1967).
87. The county had proceeded under the 'special master' method of condemnation. Id.

at 557, 156 S.E.2d at 899.
88. The county retorted that the proposed line was the most economical and feasible

and that it would serve many other property owners in the vicinity. Id.
89. The court relied upon its decisions in both King and Piedmont Mills. Id. at 559, 156

S.E.2d at 900.
90. Id. The court affirmed the trial judge's denial of condemnee's prayers for an injunc-

tion. Id.
91. 236 Ga. 248, 223 S.E.2d 648 (1976).
92. Id. at 248, 223 S.E.2d at 648.
93. Id. at 249, 156 S.E.2d at 649. The court cited the statute's designation of the con-

demning body's order as "'conclusive."' Id. (quoting GA. CODE ANN. § 95A-605(a) (Harrison
1976) (currently codified as O.C.G.A. § 32-3-6 (1982))).

94. Id.
95. Id.
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'necessity' protest, "unless the determination . . . [was] birthed by fraud
or bad faith on the part of the condemning authority."' The court
adopted virtually the same approach in Zuber Lumber Co. v. City of At-
lanta,97 a municipal proceeding pursuant to the 'special master' method
for the use of the municipal transit authority.'8 Again, the court relied
upon explicit statutory investiture" to reject offhandedly condemnee's
contention "that the taking of a portion of the subject property was not
'necessary' for the project for which the municipality condemned the
property." 1001 The court was content simply to note the 'large discretion'
vested in the condemnor.

10 1

V. A CHANGE IN TEMPO

It is difficult to detect the precise moment at which the judicial stride
was broken. In retrospect, one is tempted to pinpoint 1977, the year the
court of appeals decided City of Atlanta v. Atlanta Gas Light Co.,1"' but
that can by no means be an unequivocal conclusion. The case itself was
another of those in which the municipality sought to condemn land for
the benefit of the rapid transit authority.1 0 3 Condemnee, a public util-
ity,104 contended that condemnation was improper because the municipal-
ity condemned the property so that a private railroad, which one of the
transit authority's rails inconvenienced, could construct a spur track for
only one railroad customer. 05 "[H]ence," condemnee asserted, "the tak-
ing is unnecessary to the actual running of the [transit authority] trans-
portation lines."10 ' In reviewing the trial judge's agreement with con-

96. Id. at 250, 223 S.E.2d at 649. The court affirmed the trial judge's denial of con-
demnee's pleading to set aside the declaration of taking. For two similar frequently-cited
decisions reaching the same result under the 'declaration of taking' statute, but not involv-
ing local governments, see State Highway Dep't v. Smith, 219 Ga. 800, 136 S.E.2d 334
(1964); State Highway Dep't v. Respess, 111 Ga. App. 421, 142 S.E.2d 73 (1965).

97. 237 Ga. 358, 227 S.E.2d 362 (1976).
98. This is the arrangement the statute creating the transit authority provided. 1965

Ga. Laws 2243.
99. 237 Ga. at 360, 227 S.E.2d at 365. The court referred to the 'special master' stat-

ute's designation of the condemning body as the "exclusive judge as to the necessities of the
public need." See O.C.G.A. § 22-2-102.1 (1982 & Supp. 1987).

100. 237 Ga. at 360, 227 S.E.2d at 365.
101. Id. The court affirmed the trial judge's rejection of condemnee's contention. Id.
102. 144 Ga. App. 157, 240 S.E.2d 730 (1977).
103. See supra the discussion of Zuber Lumber in text accompanying notes 97-101.
104. 144 Ga. App. at 158, 240 S.E.2d at 731. It was thus able to contend that the prop-

erty was dedicated to a public use.
105. Id. Condemnee alleged that the land would be transferred by the municipality to

the transit authority and then to the railroad for lease to the railroad's customer. Id.
106. Id.
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demnee's protest and reversal of the special master,107 the court of
appeals approached the problem as sounding in 'public purpose' rather
than 'necessity."0 s So couched, the issue could be treated to the judici-
ary's contrasting stance:1' "[T]he power of eminent domain may never be
used to acquire property to be used by private individuals solely for pri-
vate use and private gain.""10 The court evaluated condemnee's evidence
to authorize the trial judge's finding that the planned spur track was for
the use of one railroad customer and that "no one else could use same."1

On that ground, the court rejected the condemnation." 2

If the court of appeals' signal was uncertain in Atlanta Gas Light,
there could be no doubt about its message two years later in Heirs of
Champion v. City of Atlanta.'" There, the parties substantially agreed
on municipal power to condemn surface and subsurface easements in con-
demnee's land in order to construct an entrance to the rapid transit sys-
tem." 4 Condemnees strenuously disagreed, however, with the municipal
effort to condemn more than thirty-six feet of air space above the surface;
that additional space, condemnees urged, was simply 'unnecessary' to
constructing the terminal entrance."i 6 In reviewing the trial judge's ap-
proval of the municipality's position, the court synthesized the thrust of
the supreme court's decisions in Savannah, Florida & Western Railway,
Piedmont Mills, and King:"' condemnor "is afforded discretion in deter-
mining the extent of the estate or the interest in land necessary for the
particular public purpose, and that discretion is to be controlled only
upon a showing of bad faith."'" 7 The question for decision, therefore,
went to the complexion of the municipality's 'faith.'

Undertaking seriatim review of each proffered municipal 'reason,' the
court saw no legitimate connection between the additional air space and

107. Id.
108. Id. at 159, 240 S.E.2d at 731. The court refused to treat the instance as a valid

'substituted condemnation.' Id.
109. Indeed, the court purported to rely upon the Georgia Supreme Court's decision in

Housing Auth. v. Johnson, 209 Ga. 560, 563, 74 S.E.2d 891, 893 (1953), a genuine public
purpose decision, discussed supra in text accompanying notes 63-66.

110. 144 Ga. App. at 159, 240 S.E.2d at 731.
111. Id.
112. Id.
113. 149 Ga. App. 470, 254 S.E.2d 706, rev'd, 244 Ga. 620, 261 S.E.2d 343 (1979).
114. Id. at 470, 254 S.E.2d at 707. The entrance was one of four located throughout the

municipality. Id.
115. Id.
116. See also the discussion of these decisions in text accompanying supra notes 29-34,

35-46 & 51-56.
117. 149 Ga. App. at 472, 254 S.E.2d at 708. The court noted the guide to be that of

"reasonable necessity." Id.
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the reasonable need to manage passenger traffic.118 Moreover, the court
observed, the transit system's own plans for the entrance indicated the
potential presence of supports for superadjacent structures.", As for pro-
fessed safety concerns, the court pointed to other entrance arrangements
in "remain[ing] unconvinced that passenger security was a motivation"'' "
for the effort.2 Finally, the court was unyielding to the argument for
aesthetics: the transit system's "public purpose is to provide a transporta-
tion system, not to beautify downtown Atlanta." 2

Delving into the record, the court gleaned from condemnor's policy of
condemning fee simple interests a desire to derive future income from its
excess property holdings.2 3 The "possibility of future air-rights develop-
ment,"'12' the court maintained, provided the impetus for the attempted
condemnation. 2 5 That impetus provided no foundation for a good faith
determination but evidenced only an abuse of discretion, the court rea-
soned, as it flatly declared the additional air space interest beyond the
need of the condemnor.126 Denying the charge that its decision was "revo-
lutionary, '"7 the court reminded condemnor that its power of eminent

domain had been granted "for the purpose of building a transportation
system, not to enter into the real estate business."12s

Taking the case on certiorari, the supreme court was as divided on the
issue as it could be. 19 A four-justice majority read the record to contain
evidence, although in conflict, that would sustain a determination of "rea-

118. Id. at 473, 254 S.E.2d at 708. The court said condemnor could take as much surface
easement as it needed to facilitate traffic control, but had "no legitimate need for air space."
Id.

119. Id. The court viewed the plans as rather persuasively contradicting the condemnees
expressed concern for structural integrity. Id.

120. Id.
121. Id.
122. Id. The court said that condemnor failed to produce evidence showing that lack of

the air space "would materially impair its ability to render this plaza area attractive." Id.
123. Id. at 474, 254 S.E.2d at 709. The court said condemnor perceived the air space to

be quite valuable and afforded a propitious way to offset future operating costs. Id.
124. Id.
125. Id.
126. Id. "In this case it is clear that [condemnor] needs no more for its substation than a

permanent, nonexclusive easement for the subsurface, surface, and the first 36 feet above
the surface." Id.

127. Id. at 475, 254 S.E.2d at 709. This came in the court's rejection of the condemnor's
motion for rehearing. Id. at 475-76, 254 S.E.2d at 709-10. The court said the term applied
more appropriately to condemnor's contention that the court was without review power to
find that the evidence established an abuse of discretion. Id.

128. Id. at 476, 254 S.E.2d at 710. The court remanded so that condemnor could amend
its description of the condemned property. Id.

129. City of Atlanta v. Heirs of Champion, 244 Ga. 620, 261 S.E.2d 343 (1979).
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sonable necessity.'"" It must affirm that determination by the con-
demnor and the trial judge on appeal, the court declared, unless the de-
termination was "clearly erroneous."'81 Thus, in refusing to affirm, the
court of appeals "improperly acted as a fact finder, substituting its judg-
ment for that of the special master and the trial judge."'82 Reversing, 8

therefore, the supreme court explicitly affirmed the trial judge's decision
that condemnors "acted responsibly, reasonably, and in good faith, and
did not abuse the broad discretion vested in them in deciding that fee
simple acquisition was necessary.''34 In contrast, two of the three dissent-
ing justices wrote opinions in which they appeared to view the issue of
'necessity' to be one of law rather than of fact. 38 Accordingly, they urged
that the majority's 'clearly erroneous'-'any evidence' approach was incor-
rect, and that the supreme court should affirm the court of appeals' hold-
ing on 'necessity."

8 s
3

In 1979, therefore, the problem finally went public. With Heirs of
Champion, a three-judge panel of the court of appeals and three justices
of the supreme court took a momentous step. They were prepared to en-
graft an intriguing dimension onto the law of local government condem-
nation. To the traditional high profile concerns of basic power, public
purpose, taking, and just and adequate compensation, they would add a
substantive limitation of 'necessity.' Penetrating the illusory fog of bad
faith, ill will, and abuse of discretion, they were willing to lay con-
demnor's public purpose on one side, its proposed taking on the other,
and tangibly translate whether the former 'reasonably necessitated' the
latter. Their translation would require, moreover, more than condemnor's
simply formulating 'some reasons' to enjoy its venerable 'broad discre-
tion.' Rather, those proffered reasons must prevail over contradicting evi-
dence in the record and judicial common-sense inferences from that evi-
dence. Although their 'nonrevolutionary' approach 87 did not survive the
supreme court's four-justice majority, one could only wonder whether the
placid days of unanimity would soon return to the 'necessity' issue in
Georgia local government condemnation.

They would not. Within seven months of the supreme court's disposi-
tion of Heirs of Champion, the court of appeals confronted City of At-

130, Id. at 621, 261 S.E.2d at 344. It was irrelevant, the opinion maintained, that a court
may disagree with the methods of a condemning authority. Id.

131. Id. at 622, 261 S.E.2d at 344. The "findings should not be disturbed on appeal if
there is evidence to support them." Id., 261 S.E.2d at 344-45.

132. Id. at 621, 261 S.E.2d at 344.
133. Id. at 622, 261 S.E.2d at 345.
134. Id. at 620, 261 S.E.2d at 344.
135. Id. at 622-23, 261 S.E.2d at 345.
136. Id.
137. 149 Ga. App. at 475, 254 S.E.2d at 709.
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lanta v. First National Bank of Atlanta388 There, the municipality first
condemned other land for a transit system parking lot but later changed
its mind and sought to take condemnee's property for the same purpose.
Considering condemnee's 'necessity' protest, as well as condemnor's evi-
dence of advantages inhering in the taking,80 the special master con-
cluded that condemnor's reasons were "arbitrary, capricious and indica-
tive of bad faith. '14  The trial judge sustained that conclusion, and
condemnor appealed.4,

Not risking resolution to a three-judge panel, the entire court of ap-
peals formulated and addressed the following "question . . . of law:"" 4

2

"Where both the original and present overall plans offered by [con-
demnor] appear to be adequate for the purposes intended, may the owner
of property sought to be additionally condemned resist on the ground
that the additional taking is arbitrary, capricious, and not reasonably nec-
essary?""4

3 In response, an eight-judge majority opinion found that two
facts controverted the presumption favoring condemnor's determination:
First, condemnor itself initially prepared other acceptable plans; and sec-
ond, the land originally taken would be left unused, "in itself an obvious
waste, of funds. 44 On the basis of that assessment, the court declared the
evidence to support the decisions below that the additional taking "[was]
not reasonably necessary.""145

Granting certiorari, and with a minimum of analytical fanfare, a unani-
mous supreme court reversed.' 4 The court "sharply distinguished"' 4

7

'bad faith' from 'bad judgment,' and equated bad faith with "conscious
wrongdoing" 48 and "fraud." ' 49 Because it perceived no bad faith in the

138. 154 Ga. App. 658, 269 S.E.2d 878, rev'd, 246 Ga. 424, 271 S.E.2d 821 (1980).
139. Id. at 658, 269 S.E.2d at 878. The court viewed the evidence to show that "the same

facilities can be provided by (condemnor) utilizing the land already taken at no greater
expenditure than the acquisition of the property here involved." Id.

140. Id. at 659, 269 S.E.2d at 879. The special master found that the municipality was
attempting "to take more land than is reasonably necessary for the accomplishment of the
public purpose . Id.

141. Id.
142. Id.
143. Id. Noting Heirs of Champion, the court said that "necessity may become a factual

issue." Id. at 660, 269 S.E.2d at 879.
144. Id., 269 S.E.2d at 880.
145. Id. A dissenting opinion of one judge, urging that bad judgment on the part of the

condemnor does not equate bad faith, argued that the special master and trial judge substi-
tuted their judgment for that of the condemning authority, and that there was an absence of
facts supporting the bad faith conclusion. Id. at 661-62, 269 S.E.2d at 880.

146. City of Atlanta v. First Nat'l Bank of Atlanta, 246 Ga. 424, 271 S.E.2d 821 (1980).
147. Id. at 424, 271 S.E.2d at 822.
148. Id. (quoting Vickers v. Motte, 109 Ga. App. 615, 619-20, 137 S.E.2d 77, 80 (1964)).
149. Id. at 425, 271 S.E.2d at 822-23.
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latter sense, the court charged the special master, the trial judge, and the
court of appeals with substituting "their discretion for that of the con-
demning authority."' 0 Moreover, the court briefly added, even assuming
the originally condemned site to be in fact adequate, that "mere fact...
would not of itself force [condemnor] to utilize it in lieu of the property
here sought to be condemned." 15' Whatever the merits of the two tracts,
however, the court emphasized that in these circumstances "no court
should have interfered with the decision of the condemning authority.' 5 2

Twice within a period of less than one year, therefore, Georgia's two
appellate courts found themselves at direct odds over the 'necessity' issue
in local government condemnation. " On both occasions, the supreme
court pulled the court of appeals back from the 'bad faith' abyss, unwill-
ing to trample tradition and pierce the 'broad discretion' of the con-
demnor. In total number of participating appellate judges, however, the
traditional position was now in disfavor by a count of fourteen to
twelve.'" Obviously, the judicial stride was broken; one could only won-
der when a single set of facts would propel the 'nonrevolution"5 to frui-
tion with a majority of the justices on the supreme court.

Very soon, less than one year following its decision in First National
Bank of Atlanta, the supreme court found all the right ingredients in
Earth Management, Inc. v. Heard County.15 In Earth Management,
while condemnee was in the process of purchasing the subject land to
construct a hazardous waste facility, the county instituted proceedings to
condemn the land for a public park. Both the special master and the trial
judge approved the condemnation, and condemnee appealed, alleging the
county's "bad faith."'15 7 Conceding the 'wide discretion' traditionally ac-
corded condemning authorities, the supreme court sketched the 'di-
lemma' Earth Management presented.' " On the one hand, there was no
evidence that the county would not use the land for a public park, which
the court conceded was a bona fide 'public purpose."5 On the other hand,

150. Id., 271 S.E.2d at 823. That is, in respect to whether the original tract was as suita-
ble for the parking lot as the land of the condemnee.

151. Id. at 425 n.5, 271 S.E.2d at 823 n.5.
152. Id. at 425, 271 S.E.2d at 823. In a footnote, the court purported to factually distin-

guish the case from Heirs of Champion to avoid deciding "whether a majority of this court
was correct in applying an 'any evidence' test to affirm the trial court" in that case. Id. at
426 n.6, 271 S.E.2d at 823 n.6.

153. See supra notes 113-52 and accompanying text.
154. See supra notes 146-52 and accompanying text.
155. 149 Ga. App. at 475, 254 S.E.2d at 709.
156. 248 Ga. 442, 283 S.E.2d 455 (1981).
157., Id. at 446, 283 S.E.2d at 459.
158. Id. at 447, 283 S.E.2d at 460.
159. Id. at 446, 283 S.E.2d at 459. The court said that it was in no position to second-
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there was evidence that the county's "real reason"'1 for the condemna-
tion was to thwart construction of the hazardous waste facility, another
"legitimate activity in which the state has an interest."161 Essentially, a
balance must be struck.

Reviewing the record, the court emphasized that the county considered
no other land for the park, that the county did no on-site surveying or
inspection prior to condemnation, and that both the county commissioner
and county attorney had publicly demonstrated their opposition to the
hazardous waste facility.' To the contrary, the county showed that it
long had considered using the land for a park, that recreation officials had
visited the site many times, and that the commission had discussed a
comprehensive recreation facility at every commission meeting for the
past five years. Did this record reflect "clearly erroneous" ' conclusions
by the special master and trial judge, as Heirs of Champion required, and
"conscious wrongdoing""1 and "dishonest intent" 6 by the county, as
mandated by First National Bank of Atlanta?"" Was this, in the lan-
guage of the latter case, another of those instances in which "no court
should have interfered with the decision of the condemning authority?"' 7

The court's "inescapable conclusion"166 was that the public park was not
the county's "true reason" ' for. the condemnation.170 Rather, its "obvi-
ous purpose"17 1 was preventing construction of the waste facility; and
such action, the court announced, "amounts to bad faith.' 7

Despite all its prior protestations and structured hurdles, therefore, the
supreme court finally substituted its judgment for those of the condemn-
ing authority, the special master, and the trial judge. The court finally
discovered necessities which, as a matter of law, subordinated the local
government condemnor's admitted public purpose to the intended pur-

guess the county "as to the size and scope of a park for its people." Id.
160. Id. at 447, 283 S.E.2d at 460.
161. Id. The court said the case demonstrated the effectiveness of eminent domain "by

which a county can snuff out the very possibility of establishment of a hazardous waste
facility." Id.

162. Id. at 447-48, 283 S.E.2d at 460. The court noted the passage of ordinances and a
zoning referendum resolution against the facility. Id. at 448, 283 S.E.2d at 460.

163. 244 Ga. at 622, 261 S.E.2d at 344.
164. 246 Ga. at 424, 271 S.E.2d at 822.
165. Id.
166. The court expressly noted these requirements from its past decisions. Id.
167. Id. at 425, 271 S.E.2d at 823.
168. 248 Ga. at 448, 283 S.E.2d at 460-61.
169. Id., 283 S.E.2d at 461.
170. Id., 283 S.E.2d at 460-61.
171. Id., 283 S.E.2d at 461.
172. Id. The court, with no dissent and with only one justice not participating, reversed

the trial judge's rejection of condemnee's action for injunctive relief. Id.
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pose of the private condemnee. Clothing condemnee's intent in 'state in-
terest' (whatever the meaning of that nebulous term), the court subjected
condemnor's motives to a charge of "bad faith 173 that condemned the
condemnation.

Seemingly surprised at its own audaciousness, the court subsequently
expended considerable effort in 'distinguishing' its Earth Management
exercise. The court tendered the first such explanation to the trial judge
in City of Atlanta v. Petkas17 4 who relied upon Earth Management to
declare municipal "bad faith"'75 in condemning an easement to construct
an underground pedestrian tunnel to a rapid transit station. s76 On
grounds that the tunnel would serve employees in a bank building, the
trial judge proclaimed an absence of "necessity"' 77 for acquiring property
for a "private pedestrian tunnel. '17 As for condemnor's amending of its
plans to include a public stairwell to the tunnel, the judge denigrated that
action as "a mere subterfuge used to veil the real purpose for condemning
the property."'79 Reversing, a majority of the supreme court determined
the controlling authority of Heirs of Champion and First National Bank
to mandate judicial reluctance in finding bad faith on the part of the con-
demnor.'80 Earth Management, the court specified, did not change the
law of those decisions nor "erode the authority of condemning bodies."' 6 '
Rather, the "import"' 8 of the latter decision was "that a condemning au-
thority may not utilize the power of eminent domain to restrict a legiti-
mate activity in which the state has an interest."r s3

The court's second 'distinction' came in 1986 in Concept Capital Corp.
v. DeKalb County,'s4 a county effort to condemn land for a transit station

173. Id.
174. 253 Ga. 447, 321 S.E.2d 725 (1984).
175. Id. at 447, 321 S.E.2d at 726.
176. Id. at 447-48, 321 S.E.2d at 725-26.
177. Id. at 448, 321 S.E.2d at 726.
178. Id. (quoting the court below).
179. Id.
180. Id. (citing Heirs of Champion, 244 Ga. 620, 261 S.E.2d 343 (1979); Earth Manage-

ment, 248 Ga. 442, 283 S.E.2d 455 (1981)). One justice dissented without opinion.
181. Id. at 449, 321 S.E.2d at 726-27 (distinguishing Earth Management, 248 Ga. 442,

283 S.E.2d 455 (1981)).
182. Id.
183. Id. The court discounted the importance of the public stairwell by finding a public

purpose in serving 1,500 workers in the bank building many of whom would otherwise create
congestion on the street surface. The court thus reversed the trial judge in enjoining the
municipal condemnation. Id.

184. 255 Ga. 452, 339 S.E.2d 583 (1986). For two decisions of similar effect by the court
of appeals, but not involving local governments, see Texaco, Inc. v. Department of Trans-
portation, 165 Ga. App. 338, 301 S.E.2d 59 (1983); West v. Department of Transp., 176 Ga.
App. 806, 338 S.E.2d 45 (1985).
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parking lot.' 5 In Concept Capital Corp., which was factually similar to
Heirs of Champion, the parties disagreed over air rights to the property,
condemnee claiming 'bad faith' in condemnor's attempt to take in fee
simple while planning only a ground-level facility.'" Again, a majority of
the court held condemnee's reliance upon Earth Management to be "mis-
placed," and simply quoted the "import" of that decision from Petkas."s7

Reviewing the record to show that condemnor's past experience caused it
to frown upon joint development of its parking lots for high-rise uses, the
court conceded condemnee's evidence that the feared difficulties could be
minimized.'" That latter evidence, the court insisted, "cannot, as a mat-
ter of law, establish that [condemnor] has acted in bad faith or ultra
vires."'s Cautioning that courts "must not substitute their judgment for
that of the condemning authority,"19 the court concluded that "whether
the factors of cost, convenience and safety should be weighed in favor of
the patrons of the [transit] system, or in favor of commercial develop-
ment, is one which rests with [condemnor], to be determined under the
circumstances of each case. '

At this juncture, the one clear conclusion was that on two successive
occasions the supreme court had refused to follow its own Earth Manage-
ment innovation. In both Petkas and Concept Capital, the court spurned
condemnation challenges inspired by that innovation, emphasizing in-
stead a return to traditional analysis."s2 Amidst exhortations of broad
condemnor discretion and dire warnings against substitution of judicial
judgment, the court steadfastly minimized the "import" of Earth Man-
agement. Rather than "eroding" the power of condemning bodies, that
decision simply prevented the use of the power "to restrict a legitimate
activity in which the state has an interest."" 3 A private hazardous waste
facility apparently was such an activity, but uninterrupted subsurface

185. 255 Ga. at 452, 339 S.E.2d at 583-84.
186. Id., 339 S.E.2d at 583. The court found it unnecessary to address .the issue of

whether "the 'any evidence' rule should be applied, on review, as to the findings of a special
master, or as to the findings of the superior court." Id.

187. Id. at 453, 339 S.E.2d at 585 (distinguishing Petkas, 253 Ga. at 448-49, 321 S.E.2d
at 721). "'Rather, the import of that holding is that a condemning authority may not utilize
the power of eminent domain to restrict a legitimate activity in which the state has an
interest.'" Id. (quoting City of Atlanta v. Petkas, 253 Ga. at 448-49, 321 S.E.2d at 727). One
justice dissented without opinion, and one justice did not participate in the decision. Id. at
454, 339 S.E.2d at 586.

188. Id., 339 S.E.2d at 585.
189. Id.
190. Id.
191. Id. The court thus affirmed the trial judge in authorizing the county's condemna-

tion of the fee simple interest. Id.
192. See supra notes 174-91.
193. 253 Ga. at 448-49, 321 S.E.2d at 727.
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and air interests in land apparently were not. Was the former more 'legit-
imate' than the latter, or was it the 'state interest' in the former that
turned the rationale? By what process did 'state interest' attach to some
private 'activities' but not to others? One could but wonder whether
Earth Management was truly the aberration the court subsequently
made it appear, and whether that exquisitely distinguished scene was one
to which the court would ever again return.

One need not wonder long. Slightly more than six months after its deci-
sion in Concept Capital, the court confronted Carroll County v. City of
Bremen.'" Under the scenario of that case, the county sought to con-
demn land for a public safety training facility, land that the municipality
was in the process of purchasing for construction of a sewage treatment
plant.'"o Concluding that the county's effort was one savoring of 'bad
faith,' both the special master and the trial judge dismissed the condem-
nation petition.1 " Upon the county's appeal, a unanimous supreme court
was at pains to acknowledge that the county's object was a sufficient
'public purpose,' and that the court was reluctant, even after Earth Man-
agement, to brand condemnor's judgment as one reached in bad faith.'9"
Nevertheless, the court reviewed evidence that the sole county commis-
sioner was an adamant critic of the municipal facility, had sought to
block its development on a number of occasions,' ss and was virtually
without documentation supporting use of the subject land for county pur-
poses. To the contrary, the commissioner showed preparation of "a gen-
eral summary statement" in favor of its facility at the site, and an official
determination that the land was "uniquely suited to the county's
needs."' 9 On balance, the court held that "the facts of this case put it
within the bounds of the holding in Earth Management." 2 0 The court
rested its conclusion upon 'ample evidence' supporting the trial judge's
finding that the county's 'true reason' for the condemnation was to block

194. 256 Ga. 281, 347 S.E.2d 598 (1986).
195. Id. at 281-82, 347 S.E.2d at 599. The municipality expended money in planning the

plant and in obtaining approval of the Environmental Protection Agency; it annexed the
land just prior to the county's condemnation petition; and it purchased the land in fee sim-
ple after the trial judge's action in this case. Id.

196. Id. at 281, 347 S.E.2d at 598.
197. Id. at 282-83, 347 S.E.2d at 599-600. As evidence of its reluctance, the court cited

its decisions in both Petkas and Concept Capital. Id. at 282, 347 S.E.2d at 599.
198. These included a resolution withdrawing county support for the plant, encouraging

the public to oppose the plan, and attempting to have another municipality annex the land.
Id. at 281, 347 S.E.2d at 599.

199. Id. at 282, 347 S.E.2d at 599.
200. Id. "As in Earth Management, the use put forth by the county is a public purpose,

but there is evidence that the actual purpose was to stop another use, also public, but one
which the county officers oppose." Id.
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the municipality's planned facility.20 "The condemning authority of a
county,20 2 the court announced as its governing precept, '1may not be
used simply to block legitimate public activity.' 0 3

At this writing, Carroll County v. City of Bremen remains the supreme
court's most recent rendition on 'bad faith' in local government condem-
nation. It is an impressive temporary terminus, depicting a unanimous
invocation of the limitation. Unlike judicial efforts of a scant nine years
ago, moreover, there is no attempt to camouflage the exercise and no
mincing of language; the limitation lives. Although couched in moderating
disclaimers, the court's opinion forthrightly examines motives of the local
government condemnor and explicitly declares them suspect.2" All the
while maintaining its reluctance to do so, the court proceeds to lay con-
demnor's proffered purpose on the one side and its attempted taking on
the other.205 It then gleans from the record 'ample evidence' to join the
trial judge in contradicting the condemnor as to its 'true reason.""26 That
divined reason, in turn, even when accompanying an admitted 'public
purpose,' obliterates the condemnation as one fatally flawed by 'bad
faith."10 7 Advancing even beyond the import of Earth Management, the
court in Carroll County deletes the requirement that the protected 'legiti-
mate activity' must be one "in which the state has an interest.''1" Rather,
local government condemnations are now voided if used simply to block
an "activity" designated "public.'" The full extent of the liberation af-
forded by that deletion remains to be seen.

VI. CONCLUSION

It belies reasonable observation to conclude that nothing is "happen-
ing" in the Georgia law of local government condemnation. The context is
yet selective, and the deed is still draped in a profusion of apologetic re-
luctance, but the 'necessity-bad faith' precept is at last at large.

For a limitation so traditionally disowned, upon a principle so univer-
sally hallowed, any modern movement would be expected to manifest it-
self in tentative, erratic, and uneven thrusts. But movement there assur-
edly is, a movement intriguingly and particularly derived from the

201. Id.
202. Id.
203. Id. The court thus affirmed the trial judge's dismissal of the county's petition for

condemnation. Id. at 283, 347 S.E.2d at 600.
204. Id.
205. Id.
206. Id.
207. Id.
208. Id.

.209. Id.
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'politics' of local government. It is within that milieu, perhaps, that mo-
tives, hardships, and unfettered discretion most prominently prick at the
judicial conscience. In any event, local government condemnation has
provided the point of departure.

If it indeed materializes, the development promises to add an entirely
new and considerable dimension to the historically litigated concerns of
eminent domain. Conceding (as it can) the satisfactory resolution of most
of those concerns, the issue enhances significantly the condemnee's arse-
nal of protestations. As already and forcefully illustrated, moreover, it can
mean no less than the difference between success or failure for both pri-
vate and governmental endeavors of great magnitude.

Initially emitting a signal of some uncertainty, the court of appeals
made the first dramatic break with tradition.21 Penetrating the thereto-
fore virtually impenetrable broad discretion of the local government, the
court called for reasons necessitating the challenged condemnation, vigor-
ously brushed aside those proffered, and plumbed the record to uncover
bad faith.2 1 1 Although the supreme court twice disagreed,2 1 2 its rationale
was altogether mechanical and its standard of review raised questions
which persist even to the present.

Immediately upon the heels of disavowing the movement, the supreme
court then promptly entered upon the decade by embracing the move-
ment."2 Pursuing virtually the same course it had previously disap-
proved, the court discovered its own instance of suspect local government
motives that translated into bad faith condemnation.2 1 ' Despite sustained
subsequent denials and declarations against eroding condemnor author-
ity, by 1986 the court encountered its second episode of bad faith. In a
condemnation contest pitting the interests of two local governments, the
court condemned condemnations which are used to block "legitimate
public activity.' 2 s At that analytical juncture, the issue resolved was in
petrifying peril of being trampled by those unleashed2 1

If they demand conclusive guidance on the matter, therefore, local gov-
ernment attorneys are destined for disappointment. At a minimum, how-
ever, they are better forewarned than foredoomed.
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