NOTE

Frazier v. Heebe: Does the Court's Power
Know No Bounds?
I. INTRODUCTION

In its recent ruling on Frazier v. Heebe,l the United States Supreme
Court held that a federal district court is not empowered to adopt local
rules requiring members of its bar not only to be members of the Louisiana bar but also to reside or maintain an office within the state.2 The
Court reached this holding without addressing the constitutional questions presented by petitioner.' Instead, the Court reached its decision
through use of its broad supervisory powers."
Petitioner, David Frazier, was an attorney who resided and maintained
his office in Mississippi.' He was a member of the Mississippi and Louisiana state bars and of several federal bars.6 In 1982, Frazier applied for
admission to the bar of the United States District Court for the Eastern
District of Louisiana.7 The district court denied his application because
he failed to meet the eligibility requirements of Local Rule 21.2. 8 This
1. 107 S. Ct. 2607 (1987).
2. Id. at 2611.
3. In re Frazier, 594 F. Supp. 1173 (1984).
4. Id. at 1173. See also Supreme Court of Virginia v. Friedman, No. 87-399 (U.S. filed
1987) (state bar's residency requirement alleged to violate privileges and immunities clause);
Reske, Last Chapter for Bar Residency Rules?, A.B.A.J., Mar. 1, 1988, at 68 (discusses
trends in residency requirements for admission to the bar).
5. 107 S. Ct. at 2610.
6. Frazier was a member of the bars of the United States Court of Appeals for the Fifth
Circuit, the United States Court of Appeals for the Eleventh Circuit, and the District Court
for the Southern District of Mississippi.
7. 107 S. Ct. at 2610.
8. 594 F. Supp. at 1176. The court quoted rule 21.2: "21.2 Eligibility-Any member in
good standing of the bar of the Supreme Court of Louisiana who resides or maintains an
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rule required an applicant to reside in Louisiana or to maintain an office
in the state in order to be eligible for admission to the bar of the federal
district court.' Upon denial of his application, Frazier petitioned for a
writ of prohibition from the court of appeals. 10 The Fifth Circuit remanded the case for an appealable judgment." The senior active judges
of the Eastern District court recused themselves, and the complaint was
assigned to a senior judge from the Western District of Louisiana."2 The
judge from the Western District found that the rules for admission to
that court's bar were not violative of the United States Constitution."
On appeal, the Fifth Circuit determined that the rules were rationally
related to the "court's goal of an efficient administration of justice"' 4 and
affirmed the district court's holding." The appellate court found that it
was an inappropriate time to exercise its supervisory power to review a
local rule.' 6 The court considered it best not to review the local rule after

determining its constitutionality because the Fifth Circuit Judicial Council was at that time reviewing the local rules of the district courts in the

circuit. 7 Frazier appealed to the United States Supreme Court the issue
of whether the local rule violated the due process clause of the fifth
amendment to the United States Constitution. 8 The Court applied its
supervisory powers and held the eligibility requirements invalid without
office for the practice of law in the State of Louisiana is eligible for admission to the bar of
this court." 594 F. Supp. at 1176. (emphasis added).
9. 594 F. Supp. at 1176.
10. Id.
11. Id.
12. Id.
13. Id. at 1186. Frazier argued that the rule violated the commerce clause, the full faith
and credit clause, the equal protection guarantee of the fifth amendment, the freedom of
association and expression clause of the first amendment, and the privileges and immunities
clause. Id. at 1177. The district court court considered Frazier's fifth amendment equal protection argument his "most pertinent challenge .... " Id. at 1179. After determining that
"strict scrutiny" did not apply, the court applied "intermediate scrutiny." Id. at 1180-82. In
order for rule 21.1 to pass muster at this scrutiny level, the classification between resident
and nonresident attorneys "must serve important governmental objectives and must be substantially related to the achievement of those objectives." Id. at 1182.
14. Frazier v. Heebe, 788 F.2d 1049, 1055 (5th Cir. 1986) (Goldberg, J., dissenting). The
circuit court rejected the application of both strict and intermediate scrutiny review, limiting its inquiry to "whether the rules are rationally related to a legitimate governmental
purpose, the least demanding of the standards." Id. at 1053.
15. Id. at 1055. On appeal, Frazier raised only his claims that rule 21.1 violated his fifth
amendment equal protection and the privileges and immunities clause of the Constitution.
Id. at 1052.
16. Id. at 1055.
17. Id.
18. See 107 S. Ct. at 2610, 2616.
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addressing any of the constitutional issues raised by petitioner.19
The Frazierdecision is the Court's exercise of a power that originated
approximately five years after the Federal Rules of Civil Procedure were
first promulgated.20 In examining this case and its implications, the origins of supervisory power and the federal rules should be examined. Recent developments in these areas show the Court playing an expanded
role in procedure, thus explaining its holding in this case.
II. BACKGROUND
A.

Origin of the Court's Supervisory Power

The Court's first application of what is now referred to as "supervisory
power" was in 194321 with its holding in McNabb v. United States.2 In
McNabb, the Court held that "[i]n the exercise of its supervisory authority over the administration of criminal justice in the federal courts.. ."2
it could formulate rules of evidence in federal criminal cases. " The Court
then promptly utilized this self-proclaimed "power" to exclude evidence
6
that a prosecutor used to obtain a criminal conviction.2
Before McNabb, the Supreme Court exercised little authority over the
procedures of the lower federal courts.'0 Congress, by way of statute, directed what procedures the federal courts were to utilize." If a court
could not find a procedural statute on point, then it relied on local practice to resolve the procedural issue.' 6 In 1934, Congress passed legislation
that permitted the promulgation of uniform rules of civil procedure by
the Court.' 9 This new approach to establishing procedural rules' was the
beginning of the move toward increasing the Court's role in determining
19. Id. at 2611.
20. The Federal Rules of Civil Procedure were first promulgated in 1938.
21. See, e.g., Beale, Reconsidering Supervisory Power in Criminal Cases: Constitutional
and Statutory Limits on the Authority of the Federal Courts, 84 COLUM. L. REv. 1433, 1435
(1984); Note, The Supervisory Power of the Federal Courts, 76 HARv. L. REv. 1656, 1656
(1963) [hereinafter Note, Supervisory Power).
22. 318 U.S. 332 (1943).
23. Id. at 341.
24. Id.
25. Id. at 347.
26. Beale, supra note 21, at 1435-36.
27. Id. at 1436. E.g., Act of Feb. 6, 1889, ch. 113, § 6, 25 Stat. 655, 656 (giving appeal to
the United States Supreme Court as a matter of right). Id. at n.14.
28. Beale, supra note 21, at 1436-37 (summary of the promulgation of rules during the
first 140 years of the Supreme Court's existence).
29. Id. at 1439-40. E.g., Act of June 19, 1934, ch. 651, 48 Stat. 1021, 1064.
30. Beale, supra note 21, at 1439 (outlines the course of the Supreme Court's more dominant role in rulemaking).
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the procedures and rules of evidence of the lower courts.31 During this
expansion of the Court's power over the lower courts, the number of federal prosecutions grew rapidly and concerns arose about the investigative
techniques used to obtain convictions.8 2 The focus of those concerns revolved around the fairness of the methods of investigation, but a majority
of the Court did not initially share those concerns."8 By 1943, the Supreme Court's expanding role in determining procedure, combined with
the rising concerns of fairness in the criminal system, compelled the
Court to exercise power to "'preserve the judicial process
from contami8
nation,"'" which it did in McNabb v. United States. '
In McNabb, the Court excluded illegally gathered evidence, which was
ultimately used to obtain a criminal conviction in the federal court below." Federal officials and local police arrested defendants in connection
with the murder of an officer of the Alcohol Tax Unit of the Internal
Revenue Service.' 7 The arresting officers did not take defendants immediately to a federal magistrate" as a federal statute required. 9 Instead the
officers held defendants for several days and repeatedly interrogated
them for hours at a time.' 0 No attorneys or relatives of defendants were
present during the interrogations, nor were any defendants informed of
the right to counsel. 41 Only after various confessions
were elicited did the
2
officers take defendants before a magistrate.4
In its analysis of McNabb, the Court first noted that it previously set
Id. at 1439-41.
Id. at 1441-42. Between 1901 and 1932 a number of acts, such as the White-Slave
Traffic (Mann) Act, ch. 395, 36 Stat. 825 (1910) (codified as amended 18 U.S.C. §§ 24212422 (1982)), were passed. Beale, supra note 21, at 1441 n.49. This led to more than a fivefold increase in the number of criminal prosecutions. Id. at 1441. During this time, questions were raised as to electronic surveillance, entrapment, and the "third degree," a method
of questioning utilizing the infliction of suffering. Id. at 1442.
33. Beale, supra note,21, at 1443.
34. Id. (quoting Olmstead v. United States, 277 U.S. 438, 484 (1928) (Brandeis, J.,
dissenting)).
35. 318 U.S. 332 (1943).
36. Id. at 347.
37. Id. at 333-34.
38. Id. at 334-35.
39. Id. at 342. The Court quoted 18 U.S.C. § 595 which requires the arresting officer to
take the accused before the nearest judicial officer for a hearing, commitment, or bail. 318
U.S. at 342.
40. 318 U.S. at 334-38.
41. Id. at 335.
42. On remand it was established that the Court's recitation of the facts was based on
false assumptions. Defendants were arraigned for the murder of the officer shortly after
their arrests. The trial court, therefore, admitted their confessions into evidence and convicted them. McNabb v. United States, 142 F.2d 904 (1944); see also Beale, supra note 21,
at 1448.
31.
32.
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aside convictions based on confessions elicited in a manner similar to that
used to obtain the McNabb brothers' confessions.' s The Court set aside
those convictions because the evidence used was obtained in "disregard of
liberties deemed fundamental by the Constitution .... " Despite this
prior case law, the Court turned from the constitutional issues to its
"duty of establishing and maintaining civilized standards of procedure
and evidence.' ' The Court stated that those standards were stricter than
the minimal historic safeguards of due process.4" Instead, the standards of
evidence and procedure formulated in the Court's rules were to be
grounded in principles of justice.' 7 Based on those considerations, the
Court excluded the evidence obtained from defendants, and then reversed
and remanded the case."
The McNabb decision was not the first case excluding evidence," but it
was the first time the Court claimed supervisory power over the criminal
justice system to ensure "civilized standards of procedure and evidence""
that were stricter than the "historic safeguards . . . summarized as 'due
process of law'. . . ."51 Prior cases were merely attempts at enforcing the
intent of Congress.'
B. Local Rules
In addition to the large body of national rules of procedure and evidence, the federal district and appellate courts have promulgated a number of local rules. 3 The district courts derive their authority to promul43.

318 U.S. at 339-40. The Court includes citations to cases where the officers used

protracted questioning of uneducated persons and cases in which the officials prevented the
defendants from contacting an attorney. Id.
44. Id. at 339. E.g., Boyd v. United States, 116 U.S. 616 (1886) (extorting a party's oath
is contrary to the principles of a free government).
45. 318 U.S. at 340.

46. Id.
47. Id. at 341.
48. Id. at 347.
49. Id. See also Beale, supra note 21, at 1445 (citing Nardone v. United States, 302 U.S.
379 (1937), 308 U.S. 338 (1939) (excluded evidence because of congressional intent)). Nordone was the first indication of the Court shifting its views toward requiring fairness in
investigation. Id. See also supra note 32. Unlike its later decision in McNabb, the Court
excluded evidence in reliance on its finding of congressional intent. 302 U.S. at 383.

50. 318 U.S. at 340.
51. Id. The holding in this case is criticized not for the citation of supervisory power to
formulate rules of evidence, but for the result. Id. at 347-49. Note, Supervisory Power,
supra note 21, at 1657.
52. Beale, supra note 21, at 1445-46.
53. See Flanders, Local Rules in Federal District Courts: Usurpation, Legislation, or
Information?, 14 Loy. LAL. REv. 213, 214-15 (1981). Flanders discusses the proliferation of

local rules and the reactions of practitioners, judges, and others. Id.
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gate local rules from Rule 83 of the Federal Rules of Civil Procedure."
There are a number of potential statutory limitations on the power to
promulgate local rules, but the only explicit restrictive language in the
empowering language is that the subject matter of the local rules be consistent with the acts of Congress and the rules prescribed by the Supreme
Court."5 Case law has established that the grants of rule making power by
Rule 83 of the Federal Rules of Civil Procedure" and United States Code
section 20715" are limited to matters of practice and procedure." The Supreme Court, in Miner v. Atlas," held that a district court may not "institute 'basic procedural innovations."'" Despite these limitations, some
The district courts in Georgia demonstrate the proliferation of local rules. The United
States Court for the Northern District of Georgia currently has 145 local rules. GEORGA
COURT RULES AND PaocEDuaz 1988 FEDERAL 157-62 (West 1987) [hereinafter GEORGIA
COURT RuLES]. Included in these rules is:
Rule 110-1 Admission to the Bar of this Court
(a) Eligibility. Any attorney who is an active member in good standing of the
State Bar of Georgia is eligible for admission to the bar of this Court. Continued
membership in the Court's bar is contingent on an attorney's maintaining his active status in good standing with the State Bar of Georgia ....
LR 110-1, ND Ga.
Other Northern District Rules governing attorneys include rules for the standard of conduct, LR 110-3, NDGa, appearances, LR 110-4 NDGa, and discipline by the court, LR 110-6
NDGa, among others. Though the Southern District court has 131 local rules, the court has
none governing admission of attorneys to its bar. GEORGIA CouET RULzs at 301-04. In contrast to these two district courts, the Middle District court has only one local rule. Id. at
295.
54. FED. R. Crv. P. 83. Rule 83 provides in part, thatEach district court by action of a majority of the judges thereof may from time to
time... make and amend rules governing its practice not inconsistent with these
rules. A local rule so adopted shall take effect upon the date specified by the district court and shall remain in effect unless amended by the district court or abrogated by the judicial council of the circuit in which the district is located.
Id.
55. 28 U.S.C. § 2071 (1982); FED. R Cry. P. 83.
56. FED. R. Civ. P. 83.
57. 28 U.S.C. § 2071 (1982).
58. See, e.g., United States v. Hvass, 147 F. Supp. 594 (N.D. Iowa 1956) (Rule 83
granted rule making powers intended only to cover matters of practice and procedure), rev'd
on other grounds, 355 U.S. 570 (1976).
59. 363 U.S. 641 (1960).
60. Id. at 650; see also Flanders, supra note 53, at 217 (citing Miner, 363 U.S. at 650). In
Miner, the district court ordered the owner of a yacht to submit to an oral deposition for
the purpose of discovery only. 363 U.S. 642-43. The owner protested that the court, sitting
in admiralty, did have the requisite power to order the deposition. Id. at 643. The Court
held that the local statute, on which the district court based its order, was an invalid exercise of local rule making power because the court's promulgation of discovery-deposition
rules amounted to a basic change in the rules of discovery. Id. at 650. But cf. Colgrove v.
Battin, 413 U.S. 149 (1973) (upholding local rule permitting six person juries in civil cases).

1988]

FRAZIER v. HEEBE

1359

commentators contend that the local courts have usurped power not
granted them."'
Under the provisions granting local rule making authority, the district
courts have a relatively free reign over the rules for admission to their
bar." In addition, Congress has given the district judges a direct legislative grant of power over the admission of attorneys who practice in their
courts." These statutory grants of power are supplemented by case law."s
III. RECENT DEVELOPMENTS
A.

Supervisory Power

The Court generally has used its supervisory power in criminal cases
and has employed this power in only a small number of civil actions.06
The Court, and the lower federal courts, have used this power to establish
rules of procedure and evidence, as in McNabb, or to impose sanctions on
federal prosecutors and investigators." Despite the extensive use of this
power, the Court has never fully explored its origins or limitations."
As the Court developed its supervisory power, it allowed an appellate
court to review a case in an unusual manner because "[slo long as the
'error' violates the Court's standards for conducting judicial proceedings,
reversal will usually follow even though the effect on the particular litigant may have been inconsequential or nonexistent."ss The use of the supervisory power allowed the Court to avoid resolution of a petitioner's
rights if the judicial process was marred.es This type of review permitted
61. See generally Flanders, supra note 53, at 213-24 for a summary of criticism of local
rules. Flanders relies heavily on J. WEINSTIN, RsFoRM OF COURT RULEMAKING PROCEDURES
ch. I, II & V (1977); and 12 C. WRIGHT & A. MuiLz, FEDEAL P,
cEca AND PaocEnuEs
(1973).
62. See In re Abrams, 521 F.2d 1094 (1st Cir.), cert. denied, 423 U.S. 1038 (1975) (a
district court has absolute and unfettered power to admit members to its bars); Brown v.
McGarr, 774 F.2d 777 (7th Cir. 1985) (high importance placed on court's authority over its

bar).
63. 28 U.S.C. § 1654 (1982).
64. See, e.g., In re Ruffalo, 390 U.S. 544 (1968); Gas-A-Tron of Ariz. v. Union Oil Co.,
534 F.2d 1322, cert. denied, 429 U.S. 861 (1976).
65. Beale, supra note 21, at 1434 (general commentary on the origin and scope of supervisory power).
66. Id.
67. Id.
68. Note, Supervisory Power, supra note 21, at 1657. The author of the Harvard article
noted that this standard of review essentially relieved the appellant of any need to show
prejudice against him. Id. Not only did the appellant have one less burden, but the Court
could undertake "a more general investigation of judicial procedures, effecting a more comprehensive kind of supervision than had seemed possible under earlier doctrines." Id.
69. Id.
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the Court "to compel a number of significant reforms" 0 on the judicial
system. The supervisory power also has been used to "do justice" in situations where no general procedural process was violated, and the Court
thus could formulate a more local rule. 1 When the Court uses supervisory
power to adopt new federal common law rules of procedure, it generally
does so with little hesitancy to promote what it identifies "as the ends of
justice and good public policy." 2 Interestingly, the Court's use of supervi73
sory power occasionally has precipitated later constitutional rulings.
B. Local Rules
With the proliferation of local rules has come the invalidation of many
of those rules.74 Some commentators, however, contend that a large number of local rules remain in force because the appellate process "has
proven peculiarly inadequate to deal with this supervisory task." Typically the courts have held a local rule to be invalid when it is in conflict
with an act of Congress7* or with rules promulgated by the Supreme
Court, 77 when it is constitutionally infirm,' 8 or when the subject 9matter
governed by the rule is not within the power of the lower court.
Supporters and critics of local rules both recognize "that procedures for
admission to the bar are satisfactorily within the confines of rule 8 3 ."se As
a result, a number of district courts promulgated rules that require bar
70. Id. at 1657-58. One such significant reform is the "tainted evidence" doctrine. In
Communist Party v. Subversive Activities Control Bd., 351 U.S. 115 (1956), the Court reversed the Board's judgment because the evidence was "tainted" by the testimony of three
perjurious witnesses. Id. at 120, 125.
71. See Supervisory Power, supra note 21, at 1659. See also Beale, supra note 21, at
1448-49; e.g., Marshall v. United States, 360 U.S. 310 (1957) (though trial judge found no
prejudice, Court reversed verdict rendered by jurors who read newspaper stories unfavorable
to defendant).
72. Beale, supra note 21, at 1434. See, e.g., Roviaro v. United States, 353 U.S. 53 (1957)
(fairness required relaxing of privilege allowing government not to identify informants).
73. Beale, supra note 21, at 1452. In Miranda v. Arizona, 384 U.S. 436 (1966), the Court
considered the constitutional ramifications of "third degree" tactics similar to those discussed in McNabb. Id.
74. Flanders, supra note 53, at 217.
75. Id. at 218.
76. Colgrove v. Battin, 413 U.S. 149 (1973) (local six person jury did not contravene
statutory right to trial by jury).
77. Story v. Livingston, 38 U.S. (Pet.) 359 (1839) (local rule of District Court of Louisiana violated rules promulgated by the Supreme Court to regulate courts of equity).
78. 413 U.S. 149 (1973) (local six person jury rule did not violate the seventh
amendment).
79. Miner v. Atlas, 363 U.S. 641 (1960); see supra note 60 for a discussion of this case.
80. Flanders, supra note 53, at 253.
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applicants to be residents of the states where the court is located. 8' The
reasons given to support this requirement, as well as to support rules that
require joinder of local2 counsel, are similar to those advanced by the district court in Frazier.8
IV. THE
A.

COURT'S ANALYSIS

The Majority Opinion

In invalidating the district court's local rule, Justice Brennan began his
analysis of the issue in Frazierby acknowledging that a district court has
the "discretion to adopt local Rules that are necessary to carry out the
conduct of its business."3 Brennan also noted that this rule making
power originates from statutes as well as from the federal rules promulgated by the Court" and that the district court's power includes promulgation of rules for admissions to its bar."5 Justice Brennan then stated
that a district court's power to establish local rules has limitations and
that the Court can exercise its supervisory power to "ensure that these
local rules are consistent with 'the principles of right and justice.'""
The Court cited two cases in support of its authority to ensure that
local rules are consistent with "right and justice;" both involved disbarment. The first, In re Ruffalo,57 involved the disbarment of an attorney
from the Sixth Circuit Court of Appeals." The Sixth Circuit initiated the
disbarment proceedings after the Ohio Supreme Court indefinitely suspended the attorney on charges of misconduct." The Court reversed,"
the appellate court's disbarment, reasoning that the lack of fair notice of
the precise nature of the charges at the state level deprived the attorney
of procedural due process.91 The Court also utilized Theard v. United
States"9 in its analysis. Theard involved a disbarment proceeding in the
81.

Id.

82. See id at 254; see also Frazier, 107 S. Ct. at 2612. Reasons offered for requiring
residency of or joinder of local counsel include the prevention of misconduct and the efficient administration of justice. The requirement is argued to facilitate justice because local
counsel is more apt to be familiar with local court rules and there are fewer, scheduling
problems with local attorneys than with "foreign" council. Id.
83. 107 S. Ct. at 2611.
84. Id.
85. Id.
86. Id. (quoting In re Ruffalo, 390 U.S. 544, 554 (1968) (White, J., concurring)).
87. 390 U.S. 544 (1968).
88. Id. at 545.
89. In re Ruffalo, 370 F.2d 447 (6th Cir. 1966).
90. 390 U.S. at 552.
91. Id.
92. 354 U.S. 278 (1957).
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Eastern District Court of Louisiana.3 The Supreme Court of Louisiana
disbarred the attorney on charges of misconduct that stemmed from his
forgery of a promissory note. The forgery took place eighteen years before
the disbarment proceedings when the attorney was suffering from a form
of insanity." The Court reversed the district court's disbarment"s because
the" 'principles of right and justice"'" did not require disbarment of the
attorney.Y
The Court stated initially that it had authority to ensure that local
rules are consistent with the principles of right and justice, The Court
went on to state that it derived supervisory power over local rules
through a grant of authority from Congress." The Court also found authority to invalidate the district court's local rule in Section 2072 of Title
28 of the United States Code." This particular statute authorizes the
Court to "prescribe by general rules the forms of process. . . the practice
and procedure of the district courts . . .. "I
After establishing that the Supreme Court has supervisory power over a
district court's rules, the majority began its analysis of the residency requirement for admission to the district bar."' The Court first attacked
the credibility of the evidence by pointing out that there was no empirical
evidence offered in support of the rule. 0 2 Instead, the evidence was limited to testimony about pro hac vice practitioners, who, the Court noted,
did not intend to practice in the district on a regular basis.10 3
The opinion then attacked the reasons given in support of the argument that the residency requirement "facilitate[d] the efficient administration of justice . . . ."I" The Court first addressed the contention that
nonresident attorneys are less competent than their counterparts."0 ' Justice Brennan dismissed this argument and stated that an attorney applying for admission to a particular bar is likely to ensure that he is familiar
with all applicable rules. Furthermore, Brennan asserted that the district
courts could secure a level of competency through other means than ex93.
94.
95.
96.
when a
97.
98.
99.
100.
101.
102.
103.
104.
105.

Id. at 279.
Id. at 279-80.
Id. at 283.
Id. at 282 (citing Selling v. Radford, 243 U.S. 46, 51 (1917) (setting out standard for
federal court should disbar an attorney after he is disbarred from state court)).
Id.
107 S. Ct. at 2611 (citing 28 U.S.C. § 2072 (1982)).
Id.
28 U.S.C. § 2072 (1982).
107 S. Ct. at 2612.
Id.
Id.
Id.
Id. at 2613.
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clusion of nonresidents.'" The Court next analyzed the argument that
resident attorneys are more accessible to the court than nonresident attorneys. Dismissing this contention, the majority opinion noted that an
in-state attorney might actually live farther away than an attorney who
lives just across the state line.' 07 Furthermore, the majority noted that
modern communications can minimize the problem of unavailability and
that a court can impose sanctions on an attorney who fails to appear
when required.0 6 The Court then stated that an attorney who maintains
an in-state office is no more likely to be familiar with local rules or to be
more available to the court than a nonresident attorney who does not
maintain an in-state office. 1"
Disposing of each of these three arguments, the Court stated that a
requirement of residency or the maintenance of an in-state office are unnecessary, arbitrarily discriminatory, or irrational.110 Justice Brennan also
stated that "the availability of appearance pro hac vice is not a reasonable alternative for an out-of-state attorney who seeks general admission
to the Eastern District's bar.""' The Court thus held that the district
court was not empowered to adopt a rule that was arbitrarily discriminatory against members of the Louisiana bar who live and have their offices
out-of-state.112
B.

The Dissenting Opinion

The dissenters, led by Chief Justice Rehnquist, did not agree with the
result reached by the majority s nor with the use of supervisory power to
invalidate a local rule. 1 4 Rehnquist began his dissent by stating that supervisory power is inherent in an appellate court, and this inherent power
allows the Court to review a lower court's proceedings and to reverse
them if it finds an error." 6 Rehnquist argued that the power to reverse or
modify a lower court's ruling does not mean that the Court also has the
power to set aside rules for admission to a federal court's bar."'
The dissent continued by pointing out that Congress has given the
106. Id.
107. Id.
108. Id.

109. Id.
110. Id.
111. Id.
112. Id.
113. Id.
and Scalia.
114. Id.
115. Id.
116. Id.

at 2614 (footnote omitted).
at 2611.
at 2616 (Rehnquist, C.J., dissenting). Also dissenting were Justices O'Conner
at 2614.
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lower courts the power to regulate their own bars. 1 7 Rehnquist noted
that none of the statutes that grant the federal courts this power "gives
any intimation that this Court possesses 'supervisory power' over rules
adopted in accordance with these provisions."1 18 Furthermore, none of
the provisions that grant power require the Court's consent,119 nor has

"an enabling act ever required the approval of this Court . . . for the

promulgation of district court rules."' " Rehnquist attacked the majority's
use of Title 28, Section 2072 of the United States Code,12 ' to support its
argument that this section supported the reviewing power of the Court.
Rehnquist pointed out that section 2072 has generally been considered
merely as statutory authorization for the Court's promulgation of rules of
procedure.122 Rehnquist further challenged the majority's supervisory
power over local rules by pointing out that if the Court had any power
over local rules, then it had delegated that power to the judicial council of
s
each circuit with Rule 83.1s

The dissent then moved from its attack on the majority's use of the
Court's supervisory power to the actual invalidation of the rule.1 u Rehnquist noted that the majority invalidated the local rule of the district
court because it found that the rule was arbitrary.1s Rehnquist stated
that this analysis was not consistent with prior cases that invalidated local rules. 2M The Court previously struck down rules only when they violated a congressional act. Rules promulgated by the Court, the Constitution, or the subject matter were "not within the power of a lower federal
court to regulate.' 7 The majority grounded its holding on none of these
reasons. 28 The dissent stated that the power used by the Court was
"quite unwarranted""112 given prior cases that granted nearly exclusive authority to each federal court over the regulation of its own bar. 1 0 In a
footnote, Rehnquist wrote that the Court had used supervisory power in
117. Id. at 2615-16 (citing 28 U.S.C. § 1654 (1982)).
118. Id. at 2615. See supra notes 53-64 and accompanying text.
119. 107 S. Ct. at 2615 (Rehnquist, C.J., dissenting).

120. Id.
121.
122.
123.
remain
district
124.
125.
126.
127.
128.
129.
130.

28 U.S.C. § 2072 (1982).
107 S. Ct. at 2615 (Rehnquist, C.J., dissenting).
Id.; see also FED. R. Crv. P. 83. Rule 83 provides in part: "A local rule . .. shall
in effect unless . . . abrogated by the judicial council of the circuit in which the
is located." FED. R. Civ. P. 83. Rule 83 is quoted more fully at supra note 54.
107 S. Ct. at 2616 (Rehnquist, C.J., dissenting).
Id.
Id.
Id. See supra notes 76-79 and accompanying text.
107 S. Ct. at 2616 (Rehnquist, C.J., dissenting).
Id.
Id.
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reviewing disbarment proceedings. 1 1 Rehnquist noted, however, that the
court made its review only after a lower federal court had rendered a decision.'8 Rehnquist also noted that the majority was unable to cite an
example in which the "law and justice standard"'18 was "used to evaluate
the validity of a local rule governing bar admission requirements.'""4
The dissent concluded by briefly addressing the constitutional issues
8 8 Though petitioner raised several constitutional atraised by petitioner.1
tacks against the local rule, Rehnquist only addressed the alleged violation of the due process clause of the fifth amendment."" He stated that
he would have adopted the Fifth Circuit's reasoning and conclusion that
"the local rules do not classify so arbitrarily or irrationally
as to run afoul
13
of the Fifth Amendment Due Process Clause."1'
V.

CONCLUSION

In light of the Court's use of the supervisory power to correct procedures not in accord with the "principles of right and justice"'3 8 and the
fact that the Court has not definitively analyzed the origins of this
power, 39 this recent incursion into the realm of a lower court's authority
to regulate the admission of attorneys to its bar should not be too surprising. Though the Court's holding should have been foreseeable, the Court's
summary dismissal of the Fifth Circuit's finding that Rule 21.2 facilitated
justice is cause for surprise and dismay.' 4" While one might applaud the
Court for removing a barrier to the free practice of law, the question
ought to arise whether the Court overreached its powers.
The most interesting aspect of this opinion is the Court's flat assertion
131. Id. at 2616 n.5 (citing In re Ruffalo, 390 U.S. 544 (1968); Theard v. United States,
354 U.S. 278 (1957); and Selling v. Radford, 243 U.S. 46 (1917)).
132. Id.
133. Id.; see 107 S. Ct. at 2611. This appears to be Rehnquist's reformulation of the
standard when applying supervisory power.
134. 107 S. Ct. at 2616 n.5 (Rehnquist, C.J., dissenting). Ruffalo and Theard both involved local rules that governed bar membership and disbarment proceedings. In both of
those cases, the Court had not questioned the validity of those rules, merely their application. Id. 2616 n.5.
135. Id. at 2616.
136. Id.
137. Id.
138. 354 U.S. at 282; see also supra notes 43-47 and accompanying text.
139. Beale, supra note 21, at 1434.
140. Compare the Fifth Circuit's finding "that the regulatory scheme of the Eastern District bears sufficient rationalrelationship to that court's goal of an efficient administration
of justice," Frazier,788 F.2d at 1055 (emphasis added), with the Supreme Court's exercising
supervisory power to "prohibit arbitrary discrimination against members of the Louisiana
bar .... ." Frazier,107 S. Ct. at 2611 (emphasis added).

1366

[Vol. 39

MERCER LAW REVIEW

of supervisory power over this realm of district court authority."" The
precedent cited uses some of the same language used in other cases explicitly exercising supervisory power; 4 ' however, this is far from persuasive that the Court has authority to use this power here. The Court also
suggests statutory authority to exercise supervisory powers,"' but a number of commentators have questioned whether sections 2071 and 2072 of
the United States Code give the Supreme Court authority to promulgate
on a case-by-case basis what are essentially general rules of procedure.""
The majority's lack of support for its meddling in the realm of bar admissions is made very clear in Chief Justice Rehnquist's dissent."" The
dissenting opinion emphasizes the discretion Congress has given to district courts concerning admissions to their bars. '" The dissent argues
that not only is the use of the supervisory power to examine the validity
of a local rule improper,"47 but the Court's interference with a district
court's bar
contradicts the deference the Court usually shows in this
4 s
matter.
This expansion of the scope of the Supreme Court's supervisory powers
in Frazier should be viewed with skepticism. While few would deplore a
system that would promote the ends of justice even when the principles
were embodied in the United States Constitution or Acts of Congress, if
this power were allowed to expand indefinitely, the Supreme Court could
involve itself in the minutiae of the practice and procedures of the district courts. Congress leaves these matters to the lower courts, and the
Supreme Court should restrict itself to promulgating rules of general application as was arguably envisioned with the passage of Title 28, Section
2072 of the United States Code.49
DOUGLAS

H. DUERR

141. 107 S. Ct. at 2610-11.
142. Compare Communist Party v. Subversive Activities Bd., 351 U.S. 115 (1956) (supervisory power is exercised so as to ensure that "the doing of justice is manifest") with
Theard v. United States, 354 U.S. 278 (1957) (principles of right and justice).
143. 107 S. Ct. at 2611.
144. See generally Beale, supra note 21.
145. 107 S. Ct. at 2614-16 (Rehnquist, C.J., dissenting).
146. Id. at 2614-15; see 28 U.S.C. § 1654 (1982).
147. 107 S. Ct. at 2616 (Rehnquist, C.J., dissenting).
148. Id.
149. See, e.g., id. at 2615. Chief Justice Rehnquist states that 28 U.S.C. § 2072 (1982)
only grants the court power to promulgate rules of procedure. Id.

