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Reconciling Voluntary Disclosure with the
Attorney-Corporate Client Privilege: A

Move Toward a Comprehensive Limited
Waiver Doctrine

I. INTRODUCTION

The United States Government, the United States Supreme Court, and
the federal courts all recognize the general proposition that an attorney-
client privilege exists to preserve the confidentiality of communications
between an attorney and his or her corporate client.' Traditional notions
of waiver of privilege-that a client voluntarily disclosing confidential in-
formation to a third party waives later assertion of an attorney-client
privilege for those communications-appear equally applicable to the cor-
porate client.2 While the government, or more particularly the Securities
and Exchange Commission (SEC), encourages corporations to police
themselves through internal investigation, this encouraged action can
benefit the government only if the corporation discloses discovered
wrongdoing. Corporate counsel, however, is reluctant to disclose discov-
ered wrongdoing because good faith disclosure of investigative results to
the government might constitute waiver of the attorney-client privilege

1. See Radient Burners v. American Gas Ass'n, 320 F.2d 314, 324 (7th Cir. 1963) (hold-
ing the privilege applicable to corporations because "[a] corporation is entitled to the same
treatment as any other 'client'-no more and no less"). See Upjohn v. United States, 449
U.S. 383, 390 (1981) (noting that "this Court has assumed that the privilege applies when
the client is a corporation").

2. See Note, Corporate Disclosure and Limited Waiver of the Attorney-Client Privilege,
50 GEo. WASH. L. REv. 812-13 (1982) [hereinafter Corporate Disclosure].

3. See Note, The Limited Waiver Rule: Creation of an SEC-Corporation Privilege, 36
STAN. L. REv. 789, 796-97 (1984) [hereinafter Limited Waiver Rule].
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protecting corporate documents in future litigation.4

In Upjohn Co. v. United States,6 the United States Supreme Court
recognized the value of corporate internal investigations. The Court re-
jected the narrow view of the attorney-corporate client privilege (i.e. the
"control group test") and adopted a much broader view of the privilege.
The Court limited its decision to the facts of the case and noted that the
requirement of a case-by-case recognition of the privilege would only
slightly undermine the "desirable certainty in the boundaries of the attor-
ney-client privilege." The predictability envisioned by the Court, how-
ever, has not materialized as federal courts are split on the issue of
whether disclosure to the government signifies a waiver of the privilege.
As a result, the dilemma remains for any corporation that may later face
suit in unknown forums: When will cooperation with the government pre-
clude a later assertion of the attorney-client privilege?

The differing views among federal courts and commentators concerning
voluntary disclosure of otherwise privileged corporate internal investiga-
tions to the government necessitate the development of a comprehensive
limited waiver doctrine. The Court's expansion of the attorney-corporate
client privilege in Upjohn, but corresponding lack of guidance for its ap-
plication, caused the current split among federal court jurisdictions decid-
ing the waiver issue. Courts that have had an opportunity to decide the
extent to which corporate disclosure is possible without vitiating later as-
sertions of privilege, therefore, have voiced competing waiver philoso-
phies. An assessment of each approach, using the policies set forth in
Upjohn as the legal standard, ultimately enables a conclusion that the
needed comprehensive limited waiver doctrine should take the form of a
qualified limited waiver.

IL EXPANSION OF THE ATTORNEY-CORPORATE CLIENT PRIpVLEGE: THE
Upjohn OPINION

Upjohn Company is an international pharmaceutical corporation. Inde-
pendent accountants, auditing one of Upjohn's foreign subsidiaries, dis-
covered questionable payments made by the subsidiary to foreign govern-
ment officials and disclosed the discovery to Upjohn officials and general
counsel.' Upjohn's general counsel launched an internal investigation and

4. See id. at 797.
5. 449 U.S. 383 (1981).
6. Id. at 396-97.
7. Id.
8. Block & Remz, The Confidentiality of Corporate Internal Investigations, 18 REv.

Szc. & COMM. REG. 61 (1985).
9. 449 U.S. at 386.

[Vol. 391342



LIMITED WAIVER DOCTRINE

sent questionnaires to all foreign managers.'0 Having informed their for-
eign managers of the highly confidential nature of the communications,
Upjohn urged them to disclose all relevant information to corporate coun-
sel."1 Following disclosure of questionable payments to the SEC, Upjohn
became the investigative focus of another governmental agency, the Inter-
nal Revenue Service (IRS), regarding the tax implications of the newly
discovered foreign expenditures. 2 The IRS filed a summons to compel
disclosure of investigative results, and Upjohn claimed the information to
be protected by the attorney-client privilege.'3 The IRS countered that
Upjohn's previous disclosure to the SEC constituted a waiver of the privi-
lege."'4 This set the stage for judicial review of the waiver issue.

The Upjohn opinion represents a landmark decision for its considera-
ble expansion of the attorney-client privilege with respect to corporations
and their internal investigations.' First, delivering the opinion of the
Court, Justice Rehnquist noted that the privilege is predicated on public
policy by stating that "[ilts purpose is to encourage full and frank com-
munication between attorneys and their clients and thereby promote
broader public interests in the observance of law and administration of
justice. '"16 The Court then concluded that establishment of a broad public
policy definition for the privilege protected internal communications. 7

Second, recognizing the need for predictability in application of the privi-
lege,'8 the Court established a series of factors to provide some element of
guidance." The overall effect of the Upjohn opinion was to allow corpo-
rate investigations to reach a full range of corporate employees while
maintaining an attorney-client privilege. 0

Concerning the issue of waiver of the attorney-client privilege following
disclosure to the government, the Upjohn opinion proves to be a less
than satisfactory pronouncement. The reason is that although the district

10. Id.
11. Id. at 387.
12. Id.
13. Id. at 387-88.
14. Id.
15. See Block & Remz, supra note 8, at 61.
16. 449 U.S. at 389.
17. Id. at 395.
18. Id. at 393. The Court noted that "[a]n uncertain privilege ... is little better than no

privilege at all." Id.
19. Id. at 394-95 (holding that a privilege existed since these communications were: (1)

made by corporate employees to corporate counsel in securing legal advice; (2) made upon
order from corporate superiors; (3) related to the employee's corporate responsibilities; (4)
made with the employee's knowledge that the information was to enable the corporation to
obtain legal advice; and (5) were considered and kept confidential).

20. See Block & Remz, supra note 8, at 63.
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court held disclosure to the SEC was a waiver,"1 both the Sixth Circuit
and the Supreme Court directed their attention to the confidentiality of
the communications themselves rather than to the issue of waiver.22 The
unanswered questions and confusion that remain after Upjohn highlight
the Court's failure to address the issue of waiver."' Furthermore, the fac-
tors analysis that the Court used to resolve this case presents a false sense
of predictability. This is demonstrated by the split of opinion among the
federal courts using the proverbial case-by-case analysis.24 Despite the
landmark expansion of the privilege and its public policy basis, insuffi-
cient guidance has resulted in disparate decisions among lower federal
courts on the waiver issue.'5

III. COMPETING PHILOSOPHIES ON WAIVER

A. Strict Waiver

The District of Columbia (D.C.) Circuit is the leader in finding a full
and complete waiver of the attorney-client privilege following disclosure
of confidential information to the government."' Permian Corp. v. United
States27 was the first post-Upjohn case in which the D.C. Circuit adopted
the strict waiver approach as best able to comport with the traditional
attorney-client privilege doctrine."' In Permian, the Mead Corporation
turned over to the SEC thirty-six documents relating to the pricing of
crude oil. Permian Corporation was a subsidiary of Occidental Petroleum
Corporation."9 When the Department of Energy sought to obtain the doc-

21. 78-1 USTC 1 9277 (1978).
22. 600 F.2d 1223, 1225-27 (6th Cir. 1979), rev'd, 449 U.S. 383, 396-97 (1981). The court

of appeals rejected a finding of waiver because the communications were not privileged
under the control group test. The Supreme Court, in rejecting the control group test, held
that the communications were confidential and never reached the issue of waiver. 449 U.S.
at 396-97.

23. Crisman & Mathews, Limited Waiver of Attorney-Client Privilege and Work Prod-
uct Doctrine in Internal Corporate Investigations: An Emerging "Self-Evaluative" Privi-
lege, 21 AM. CiuM. L. Rav. 123, 146 (1983).

24. 449 U.S. at 396. The Court noted that a case-by-case approach undermines predict-
ability "to some slight extent." Id.

25. See generally J. GERGAcz, A'rroRizy-CoRwoiRu CLIENT Pnrvu;EOE 5.03[4] (1987)
[hereinafter GzRaAcz).

26. See id. at I 5.03[4][a], at 5-33 (noting that the D.C. Circuit's trilogy of cases "are the
strongest precedent for the waiver approach and can be expected to influence jurisdictions
that have not yet formally considered the issue." Id.)

27. 665 F.2d 1214 (D.C. Cir. 1981).
28. Id. at 1220.
29. Id. at 1216. The SEC arranged to obtain the confidential documents directly from

Mead in an effort to expedite the registration process, but subject to a restriction against
further disclosure by the SEC. Id.
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uments from the SEC for its own investigation, Permian (Occidental)
claimed that the attorney-client privilege protected the documents."0 The
court held, however, that Permian's disclosure to the SEC destroyed the
confidential status of the documents.31 The court flatly rejected any lim-
ited waiver exception when it stated "that the attorney-client privilege
should be available only at the traditional price: a litigant who wishes to
assert confidentiality must maintain genuine confidentiality." ' The court
termed the limited-waiver theory "wholly unpersuasive '" 3

3 and held that
the express reservation of confidentiality made no difference.8 Noting
that the attorney-client privilege should not allow a corporate client to
"pick and choose among his opponents,"3 the court expressed concern
that any type of of limited waiver would frustrate, rather than promote,
full disclosure.

3 6

In re Sealed Case7 followed Permian and also rejected limited waiver
as inconsistent with the confidentiality underlying the attorney-client
privilege." In cooperation with an SEC investigation, the subject com-
pany turned over to the SEC its internal investigative results concerning
foreign payment activities.3' After the grand jury began an investigation
into possible criminal violations, the company asserted the attorney-client
privilege to protect the documents disclosed to the SEC from further dis-
closure.40 The court reiterated concerns expressed in Permian concerning
frustration of the purpose of the privilege and noted that "courts need
not permit hide-and-seek manipulation of confidences in order to foster
[the privilege]. ' '1 Thus, the D.C. Circuit again embraced the strict waiver
doctrine in its second opportunity to determine the viability of the attor-
ney-client privilege following disclosure to the government.

In In re Subpoenas Duces Tecum to Fulbright & Jaworski and Vinson
& Elkins,'42 the D.C. Circuit continued its adherence to the strict waiver
approach and virtually eliminated any hope for retaining the privilege in

30. Id. at 1217.
31. Id. at 1219.
32. Id. at 1222.
33. Id. at 1220.
34. Id. at 1219.
35. Id. at 1221.
36. Id.
37. 676 F.2d 793 (D.C. Cir. 1982).
38. Id. at 818.
39. Id. at 800.
40. Id. at 804.
41. Id. at 818. This is analogous to the court's statement in Permian concerning the

ability to "pick and choose" under limited waiver theories. See supra note 35.
42. 738 F.2d 1367 (D.C. Cir. 1984).
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that circuit following disclosure to the government.4s In re Subpoenas
Duces Tecum involved a derivative suit in which the stockholders sought
to obtain confidential documents that the corporation previously had dis-
closed to the SEC.' Although the corporation argued that the attorney-
client privilege protected the documents,"5 the court held that the corpo-
ration had waived its privilege.46 Discussing the SEC's Voluntary Disclo-
sure Plan,' 7 the court stated that "[for] purposes of the attorney-client
privilege, there is nothing special about another federal agency in the role
of potential adversary as compared to private party litigants acting as
adversaries.' 4 The court's continued emphasis on the breach of confiden-
tiality, as well as the apparent self-interest in disclosure, ultimately acts
to discourage voluntary cooperation with the government. s

While the strict waiver approach adopted by the D.C. Circuit is not
without merit when viewed in light of traditional notions of the attorney-
client privilege," it is contrary to the broad definition of privilege set
forth in Upjohn.1 First, the strict waiver approach places a premium on
maintaining confidentiality and, in doing so, ignores the public policy mo-
tivation inherent in Upjohn's broad definition. 52 Insisting on strict confi-
dentiality defeats Upjohn's stated purpose for the privilege as "en-
courag[ing] full and frank communication . . . . "3 Second, the strict
waiver approach hinders corporate disclosure programs, thus contraven-
ing Upjohn's desire to facilitate "the observance of law and administra-
tion of justice."" Although the D.C. Circuit decisions state that limited

43. See GERGACZ, supra note 25, 5.03[41[a), at 5-33 (noting that these cases are of
concern to corporate counsel because "this approach leaves little room for voluntarily coop-
erating with a government investigation and retaining the privilege." Id.)

44. 738 F.2d at 1368.
45. Id. at 1369.
46. Id. at 1370.
47. The Voluntary Disclosure Plan is an SEC created program aimed at reducing en-

forcement costs whereby the SEC informs corporate management of possible improprieties,
suggests that the corporation conduct an internal investigation, and receives a report on
investigative results. In return, the SEC does not resort to civil enforcement action against
the corporation, provided the corporation corrects all deficiencies. See SENATE COMM. ON
BANKING, HOUSING, AND URBAN ArPAiRS, 4TH CONG., 2D SEsS., REPORT ON THE SECURITIES AND
EXCHANGE COMMISSION ON QUESTIONABLE AND ILLEGAL CORPORATE PAYMENTS AND PRACTICES
2-5 (COMM. PRINT 1976), reprinted in 353 SEc. REG. & L. REP. (BNA) 2-3 (1976).

48. 738 F.2d at 1370. One can infer from the facts of the case that the court was discuss-
ing the Voluntary Disclosure Plan.

49. See GERGACZ, supra note 25, 1 5.03141[a], at 5-36.
50. See generally, Corporate Disclosure, supra note 2, at 824-26.
51. See GERGACZ, supra note 25, 5.03141[a], at 5-35.
52. See id. at 5-36. The Upjohn opinion noted that public policy is just one of the rea-

sons for broadening the definition. 449 U.S. at 389.
53. 449 U.S. at 389.
54. Id.
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waiver somewhat frustrates full disclosure,55 in actuality the strict waiver
approach is likely to discourage not only full disclosure, but any disclo-
sure to the government." With strong precedent holding that disclosure
to the government means a complete waiver of the privilege, corporations
contemplating cooperation with government authorities will think twice
before disclosing any investigative results.57 And, because disclosure ulti-
mately benefits society and facilitates the administration of justice, nar-
row interpretations of the privilege cannot be reconciled with Upjohn."

B. Limited Waiver

At the opposite end of the waiver spectrum lies the limited waiver doc-
trine as exemplified by the Eighth Circuit opinion in Diversified Indus-
tries v. Meredith.5 a Diversified Industries involved disclosure of privi-
leged communications to the SEC followed by an opposing party's
attempt to obtain that information in subsequent litigation. 0 Diversified
Industries hired a law firm to investigate improprieties in a proxy fight
and disclosed the results to the SEC." In subsequent litigation, an oppos-
ing party argued that Diversified Industries' disclosure to the SEC waived
the attorney-client privilege protecting the law firm's report." The court
held that although there was a waiver of the privilege, it was only effec-
tive for actions initiated by the SEC.ss The corporation, however, could
still assert the attorney-client privilege to protect those released docu-
ments in subsequent litigation against parties other than the SEC."

The Diversified Industries decision goes a long way toward satisfying
public policy interests delineated in Upjohn despite being decided three
years earlier. At least one commentator argues that Upjohn impliedly en-
dorses the limited waiver doctrine of Diversified Industries." First, the

55. See Note, Developments-Privileged Communications, 98 HARV. L. Rv. 1450, 1654
(1985) [hereinafter Developments].

56. See GERGACZ, supra note 25, 5.03[41 [a], at 5-36.
57. See id. 5.03141[c], at 5-38.
58. See id. I 5.03[41[a), at 5-35. The commentator notes that "[justice is not merely an

abstract concept" because it "is affected by budgets and economic considerations." The re-
sult is that a regulatory government agency, overburdened by policies hindering the admin-
istration of justice, or hindering voluntary disclosure, ultimately will be less effective. Id.
5.03 [4][a], at 5-36.

59. 572 F.2d 596 (8th Cir. 1978).
60. Id. at 600.
61. Id.
62. Id.
63. Id. at 611.
64. Id.
65. See Jacobson, Attorney-Corporate Client Privilege, 14 REV. SEc. REG. 893, 898

(1981) for the proposition that Upjohn impliedly endorses the limited waiver doctrine of
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court recognized policy objectives achieved by encouraging cooperation
with the government while having no fear of subsequent waiver," similar
to Upjohn's desire to "encourage full and frank communication .... "
The court evaded an impediment to the free flow of communication that
could dissuade corporations from policing themselves." Second, the Di-
versified Industries' theory of limited waiver is one way to further pre-
dictability as later envisioned by the Court in Upjohn because disclosure
usually will not waive subsequent assertions of privilege."' Only limited
waiver could simultaneously encourage corporate cooperation, even
though a strict waiver approach admittedly would achieve the same de-
gree of predictability because disclosure usually waives the privilege. Lim-
ited waiver in its unqualified form, however, potentially results in selec-
tive or incomplete disclosure rather than full disclosure to the
government.7 0 Corporations, attempting to lessen impending sanctions by
disclosing as little information as possible to authorities, will thus frus-
trate the "public interests in the observance of law and administration of
justice" desired by Upjohn.7 1 Conversely, equipped with the knowledge
that they may disclose with impunity, corporations may well use govern-
ment agencies as informational dumping grounds in an effort to
strengthen later assertions of privilege against as yet unknown litigants.72

Further criticism derives from the fact that limited waiver effectively viti-
ates the waiver doctrine altogether because voluntary disclosure usually
will not cause a waiver."7 Thus, while limited waiver is more compatible
with the public policy approach of Upjohn than is strict waiver, it is also
more of a departure from traditional notions of the attorney-client privi-
lege than the Supreme Court probably intended to embrace.7

4

C. Qualified Limited Waiver

Teachers Insurance and Annuity Association (T.I.A.A.) v. Shamrock

Diversified Industries. The Upjohn opinion cited Diversified Industries for the proposition
that adequate attorney representation requires a broad definition of the attorney-client
privilege. 449 U.S. at 391-92.

66. 572 F.2d at 611.
67. 449 U.S. at 389.
68. 572 F.2d at 611.
69. See generally, Limited Waiver Rule, supra note 3, at 797-801.
70. See Developments, supra note 55, at 1654.
71. 449 U.S. at 389.
72. See Developments, supra note 55, at 1655.
73. See Limited Waiver Rule, sispra note 3, at 797-801.
74. The fact that the Court declined "to draft a set of rules," 449 U.S. at 396, prefaced

its opinion with a discussion of "the oldest of the privileges for confidential communica-
tions," id. at 389, and never mentioned limited waiver by name, shows that no real depar-
ture from the traditional attorney-client privilege was probably intended.

1348 [Vol. 39



LIMITED WAIVER DOCTRINE

Broadcasting Company," a district court decision, signifies the develop-
ment of a compromise view on waiver through qualification of the limited
waiver doctrine.7 T.I.A.A., holder of certain stock warrants, brought an
action against Shamrock for refusing to honor the exercise of the war-
rants.77 T.I.A.A. claimed that the attorney-client privilege protected them
from disclosing certain documents even though they had previously dis-
closed them to the SEC.78 The United States District Court for the
Southern District of New York stated that disclosure to the government
does not constitute a waiver of the privilege when the corporation takes
affirmative steps to preserve the privilege.7 ' Absent the express reserva-
tion requesting that the communications remain confidential, the disclo-
sure would have resulted in a complete waiver of the privilege." The
court apparently asserted that simply marking a report as confidential
prior to disclosure was sufficient to preserve the privilege because "a con-
temporaneous reservation or stipulation would make it clear that . ., the
disclosing party has made some effort to preserve the privacy of the privi-
leged communication. "81

Since qualified limited waiver requires the corporation and the govern-
ment to reach an understanding as to later confidentiality of the informa-
tion, one commentator terms it the free market approach.82 The commen-
tator states that "the free market approach would ensure that the only
corporations to receive the limited-waiver treatment would be the ones
that would not have chosen to cooperate without the additional encour-
agement of special treatment.188 In rejecting the all or nothing notion
available through the competing waiver characterizations, the court in
T.I.A.A. effected a compromise between confidentiality aspects of the
strict waiver approach and the promotion of the public interest as re-
quired by the limited waiver approach."

IV. FUTURE VIABILITY OF LIMITED WAIVER

A. A Preferred Approach

Qualification of limited waiver apparently alleviates many of the con-

75. 521 F. Supp. 638 (S.D.N.Y. 1981).
76. Id. at 646.
77. Id. at 639.
78. Id. at 646.
79. Id.
80. Id.
81. Id.
82. See Developments, supra note 55, at 1652.
83. See id. at 1653.
84. See Corporate Disclosure, supra note 2, at 820.
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cerns expressed by critics of both strict waiver and limited waiver alike.
First, although corporations must take affirmative action to maintain the
privilege under the qualified limited waiver approach, there are no disin-
centives to cooperation because the ability to avoid waiver still encour-
ages cooperation. 5 Encouraging voluntary disclosure of wrongdoing to the
government facilitates efficient administration of justice and ultimately
benefits societal interests as implicated by Upjohn." Second, predictabil-
ity results from the fact that the corporation must bargain with the gov-
ernment to secure qualified limited waiver treatment.87 The corporation
must take affirmative steps to secure the privilege at the bargaining stage.
Because the privilege is in place prior to disclosure, the corporation will
therefore know that the disclosure will not result in a waiver of the privi-
lege at some point down the road." The bargained-for aspect of qualified
limited waiver, together with knowledge that the government will feel
bound to preserve this confidentiality,"' helps create the degree of pre-
dictability that the Upjohn decision recognized as a necessary policy ob-
jective.' 0 Third, qualified limited waiver deals with concerns about incom-
plete disclosure in that the government has the choice to take a hard-
bargaining position during the negotiation. 1 The government can deline-
ate exactly what will be required of the corporation in the way of disclo-
sure to make it worthwhile for the government to recognize the privilege
for those communications.2 If the government believes the corporation is
not willing to fully disclose, it simply declines to bargain for disclosure
while still remaining free to launch its own investigation." Finally, quali-
fied limited waiver fits well with the expansive definition of the privilege
voiced by the Court in Upjohn.4 Requiring some intent to keep the in-
formation confidential, the waiver doctrine is not completely vitiated with
respect to disclosure of internal investigative results. 5

Given the reality of inadequate governmental resources for competent
enforcement," nothing should discourage corporations from policing

85. See id.
86. 449 U.S. at 389.
87. See Developments, supra note 55, at 1652-53.
88. See Limited Waiver Rule, supra note 3, at 797-98.
89. See Developments, supra note 55, at 1654.
90. 449 U.S. at 393. The Court noted that "[a]n uncertain privilege ... is little better

than no privilege at all." Id.
91. See Developments, supra note 55, at 1653.
92. See Limited Waiver Rule, supra note 3, at 820.
93. See id. at 823.
94. 449 U.S. at 395.
95. See generally, GERGACZ, supra note 25, 1 5.0314][b], at 5-38.
96. See Limited Waiver Rule, supra note 3, at 794.
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themselves through internal investigation. The qualified limited waiver
theory represents the method by which the noteworthy goals of the Su-
preme Court, as demonstrated in Upjohn, are obtainable without radical
change of the attorney-client privilege doctrine itself." The question re-
mains as to how to further facilitate the movement toward a comprehen-
sive limited waiver doctrine.

B. Judicial Action

One way to move in the direction of a comprehensive doctrine would be
for the Supreme Court to adopt qualified limited waiver and provide
guidance for its application. The qualified limited waiver theory is most
compatible with judicial precedent in the area of the attorney-client priv-
ilege doctrine," and the Court could endorse this approach in its next
opportunity to confront the waiver issue. Furthermore, the aftermath of
Upjohn shows that the Court should undertake to draft clear guidance
for application of the qualified limited waiver rule rather than dealing
with the controversy on a case-by-case basis. °

C. Legislative Action

Another method to clarify the "uncertain status of privileged material
voluntarily disclosed to the government,"101 and thereby move toward a
comprehensive doctrine, would be for the legislature to adopt qualified
limited waiver.10' In fact, a codification of the limited waiver doctrine has
already been proposed to at least one legislative subcommittee. 1

0 The
statute could provide detailed definitions, procedures, rights, limitations,
and exceptions, thus making the qualified limited waiver idea a truly
comprehensive doctrine.10 While the Court could conceivably reach the
same degree of specificity as the legislature, its current case-by-case ap-
proach means progress toward a comprehensive doctrine in only piece-
meal fashion. In either case, a laudable goal is within reach: a comprehen-
sive (qualified) limited waiver doctrine for the attorney-corporate client
privilege.

97. 449 U.S. at 392 & 393 n.2 (noting that a narrow reading of the privilege might have
a chilling effect on corporate internal investigation).

98. See supra notes 76-85 and accompanying text.
99. See id.

100. 449 U.S. at 396. The Court noted that a case-by-case approach undermines predict-
ability "to some slight extent." Id.

101. Block & Remz, supra note 8, at 67.
102. Crisman & Mathews, supra note 23, at 174.
103. Id.
104. Id. at 176.
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V. CONCLUSION

The current disarray among federal courts deciding the waiver issue
illustrates the need for a definitive statement on when corporations can
cooperate with the government without this cooperation being bought at
the price of their attorney-client privilege. Whether the final pronounce-
ment embraces a strict or limited waiver concept remains to be seen, but
Upjohn dictates that a qualified limited waiver approach is in order.

Deciding on the needed adoption of a qualified limited waiver approach
is, however, only half the battle because a workable means to attain that
end has yet to materialize. While a legislative statute is preferable to judi-
cial action because it gives the explicit guidance needed by corporate
counsel contemplating disclosure of confidential information, it seems un-
likely such a statute will ever be enacted. The limited number of propos-
als made to the legislature have died in the bureaucratic maze of Congres-
sional subcommittees, despite the merit of such proposals. The Supreme
Court must therefore abandon its case-by-case analysis and qualify the
Upjohn opinion to create a qualified limited waiver doctrine. Corporate
counsel will be forever grateful.

RAYMOND E. WATTS, JR.
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