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I. STANDING/CASE OR CONTROVmSY/MOOTNESS

In Saladin v. City of Milledgeville,' plaintiffs sought to enjoin Ml-
ledgeville from using its official seal. Milledgeville used the seal to au-
thenticate official documents, printed the seal on city stationery, painted
it on the doors of some city vehicles, placed it on the shoulder patches of
some city uniforms, and after plaintiff filed this suit, painted the seal on
the city water tank.3 The seal included the word "Christianity."

One of the plaintiffs resided outside the Miledgeville city limits, but
shopped within the city and paid a sales tax to the city on all of his
purchases. Additionally, he was active in various Milledgeville civic orga-
nizations.' A second plaintiff resided within the city limits, paid city
property taxes, and also was active in civic organizations. A third plain-
tiff also lived within city limits, did not pay property taxes, but did pay
city sales taxes.7

The city moved to dismiss, alleging lack of standing. The district court
entered a preliminary order denying the motion to dismiss, and holding
that the plaintiffs only had standing to challenge the display as to the
water tower and vehicles. Plaintiffs did not have standing, however, as
long as the city confined its use of the seal to authenticating documents
and printing the seal on city stationery.' The district court suggested that
the city follow this course, and the city elected to do so, after which it
again moved to dismiss for lack of standing.' The court, treating the mo-
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tion as one for summary judgment, dismissed the case, holding that the
water tower, vehicle, and uniform issues were moot.10 The court held fur-
ther that plaintiffs did not have standing to contest the remaining uses of
the seal." On appeal, the Eleventh Circuit reversed."2

The court presented a detailed analysis of the standing requirement. It
noted that standing was a component of the case or controversy require-
ment of Article III of the United States Constitution,3 and quoted Su-
preme Court precedent that plaintiff must allege "a personal stake in the
outcome of the controversy as to assure that concrete adverseness which
sharpens the presentation of issues upon which the court so largely de-
pends for the illumination of difficult constitutional questions." 4

The Eleventh Circuit set out both constitutional and prudential stand-
ing requirements. The constitutional requirements that a plaintiff must
meet are as follows:

1. Plaintiff must show that he has personally suffered an actual or pro-
spective injury as a result of the allegedly illegal conduct;
2. Plaintiff must show that the injury can be fairly traced to the chal-
lenged conduct; and
3. Plaintiff must show that the injury is likely to be redressed through
court action2

The prudential requirements are as follows:

1. Plaintiff must show that his complaint falls within the zone of inter-
ests protected by the statute or constitutional provision at issue;
2. Plaintiff's complaint may not raise abstract questions that are merely
generalized grievances which are more appropriately resolved by the leg-
islative branch; and
3. Plaintiff must be asserting his or her own legal rights and interests
rather than those of third parties."

Here, apparently no one disputed that plaintiff could meet all of the
prudential requirements, as well as the latter two constitutional require-
ments. The issue of standing turned on whether plaintiffs met the per-
sonal injury requirement. The court held that plaintiffs met this require-
ment, and in so doing, the court accepted plaintiffs' contention that they
regularly received correspondence from the city that bore the seal, and
that at least two of the plaintiffs had received proclamations from the

10. Id.
11. Id.
12. Id. at 688.
13. Id. at 690.
14. Id. (citing Baker v. Carr, 369 U.S. 186, 204 (1962)).
15. Id.
16. Id.
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city also bearing the seal." The court held that because the contents of
the seal offended the plaintiffs, this was sufficient to give them standing."

Regarding the water tank, vehicles, and uniforms, the court concluded
that a live case or controversy no longer existed. Because the seal was no
longer displayed on these items, the issue had become moot and would
not be decided by the court.1 '

Federal Rule of Civil Procedure 60(b)"0 sets forth certain circumstances
under which a federal court may relieve a party or his legal representa-
tives from a final judgment, order, or proceeding.21 In Kern Manufactur-
ing Corp. v. Wilder,2 a nonparty movant sought to attack a judgment,
and argued that the parties acted fraudulently against the movant and
against the court."

The court found that movant was without standiig to bring a rule

17. Id. at 692.
18. Id. at 693. The City contended, and the district court agreed, that it was significant

that the word "Christianity" appeared only as a smudge on the seal that was used on the
stationery and on proclamations, and that the word therefore could not be read. The Elev-
enth Circuit disagreed: "[t]hese appellants are reminded of that fact [the connotations of
the word] every time they are confronted with the city seal-smudged or not smudged." Id.
at 692.

19. Id. at 693.
20. FED. R. Civ. P. 60(b).
21. FED. R. Crv. P. 60(b) states as follows:

(b) Mistakes; Inadvertences; Excusable Neglect; Newly Discovered Evidence;
Fraud, etc. On motion and upon such terms as are just, the court may relieve a
party or a party's legal representative from a final judgment, order, or proceeding
for the following reasons: (1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could not have been discov-
ered in time to move for a new trial under Rule 59(b); (3) fraud (whether hereto-
fore denominated intrinsic or extrinsic), misrepresentation, or other misconduct of
an adverse party; (4) the judgment is void; (5) the judgment has been satisfied,
released, or discharged, or a prior judgment upon which it is based has been re-
versed or otherwise vacated, or it is no longer equitable that the judgment should
have prospective application; or (6) any other reason justifying relief from the op-
eration of the judgment. The motion shall be made within a reasonable time, and
for reasons (1), (2), and (3) not more than one year after the judgment, order, or
proceeding was entered or taken. A motion under this subdivision (b) does not
affect the finality of a judgment or suspend its operation. This rule does not limit
the power of a court to entertain an independent action to relieve a party from a
judgment, order, or proceeding, or to grant relief to a defendant not actually per-
sonally notified as provided in Title 28, U.S.C. § 1655, or to set aside a judgment
for fraud upon the court. Writs of coram nobis, coram vobis, audits querela, and
bills of review and bills in the nature of a bill of review, are abolished, and the
procedure for obtaining any relief from a judgment shall be by motion as pre-
scribed in these rules or by an independent action. (As amended Dec. 27, 1948;
Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 2, 1987, eff. Aug. 1, 1987).

22. 817 F.2d 1517 (11th Cir. 1987).
23. Id. at 1518.
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60(b) motion, and cited the general rule that only a party or that party's
legal representative had standing to file such a motion.' Here, movant
clearly was not a party, and after defining the term "legal representative,"
the court concluded also that he did not fall into that category.25

The court also rejected movant's alternative argument. First, while rec-
ognizing that it could grant standing under rule 60(b) to someone in priv-
ity with a party, the court concluded that this was not such a case." Sec-
ond, movant argued that where an argument of fraud on the court was
the basis of the rule 60(b) motion, the "party or his legal representative"
requirement did not apply.7 The court recognized this possibility, but
concluded that "barring extraordinary circumstances (and we find none
here), a nonparty only has standing to raise a challenge of fraud on the
court if the nonparty's interests are directly affected by the final judg-
ment.""5 Having found that this was not such a case, and having disposed
of movant's other points, the court concluded that movant did not have
standing, and affirmed the district court's denial of the rule 60(b)
motion. 19

In Tucker v. Phyfer,30 the court merely restated some well known rules
on the standing and case or controversy requirements, as follows:

1. "It is well settled that at the time a plaintiff brings suit he must have
standing to prosecute his claim; he must have a 'personal stake' in the
outcome of the litigation .... The mootness doctrine requires that the
plaintiff's controversy remain live throughout out the litigation; once the
controversy ceases to exist, the court must dismiss the cause for want of
jurisdiction." 1

2. "[A]rticle III's command that plaintiff has standing to assert his claim
clearly mandates more than that the plaintiff and the defendant have a
dispute over something; it means that the plaintiff and the defendant
must have a justiciable dispute over the specific claim the plaintiff
asserts."'
3. "Article III requires that a plaintiff's claim be live not just when he

24. Id. at 1520.
25. Id. "The cases make clear that the term legal representative was intended to reach

only those individuals who were in a position tantamount to that of a party, or whose legal
rights were otherwise so intimately bound up with the parties that their rights were directly
affected by the final judgment." Id.

26. Id.
27. Id.
28. Id. at 1521.
29. Id.
30. 819 F.2d 1030 (11th Cir. 1987).
31. Id. at 1033.
32. Id. at 1034 (italics in original).
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first brings suit, but throughout the litigation."8

IL STATUTE OF LIMrrATIONS

Mullinax v. McElhenney," presents an example of a criminal investi-
gation that appears to have gotten out of control. Here, Mullinax was a
paralegal involved in the representation of an individual arrested in Clay-
ton County, Georgia and charged with first degree murder. On August 9,
1984, two years after the criminal investigation, Mullinax filed an action
under 42 U.S.C. § 1983,s ' against Robert Keller, the Clayton County Dis-
trict Attorney, and Clifford Sticher, an assistant district attorney in Clay-
ton County.ss Mullinax contended that in order to impede the defense in
the criminal case, Keller, Sticher, and others sought to entrap her in
bringing charges of possession of narcotics, and did in fact maliciously
prosecute her for aiding an attempted jail escape.8 7 In her section 1983
action, Mullinax sought damages against Keller, Sticher and others based
on conspiracy, false accusation and arrest, entrapment, harassment, and
discrimination." The district court granted summary judgment in favor
of Keller and Sticher on all of these claims, and the basis for the grant on
some of the claims was that Keller and Sticher had absolute immunity.8'
Concerning the counts arising out of Mullinax's claim of entrapment, con-
spiracy, and harassment, the district court granted summary judgment on
the grounds that the statute of limitations barred the claims. The Elev-
enth Circuit reversed on these latter claims only, finding that the applica-
ble statute of limitations did not bar these claims."'

Initially, the court held that the two year statute of limitations "for
injuries to the person" provided in the Official Code of Georgia Anno-
tated section 9-3-33 was applicable to these claims." The court based this
determination on the fact that while section 1983 does not contain a spe-
cific statute of limitations, 42 U.S.C. § 1988 directs courts in section 1983
actions to apply the most appropriate and analogous state statute of limi-
tations, and that section 9-3-33 was such a statute.4'2 The court held, how-

33. Id.
34. 817 F.2d 711 (11th Cir. 1987).
35. 42 U.S.C. § 1983 (1979).
36. 817 F.2d at 713, 716.
37. Id. at 713. The facts of the alleged attempted entrapment and malicious prosecution

are set out at id. at 713-14. The malicious prosecution charge involved Mullinax's trial for
allegedly aiding in an escape attempt from a Clayton County jail, a charge on which she was
acquitted. Id. at 714.

38. Id. at 714.
39. Id.
40. Id. at 717.
41. Id. at 716 (citing O.C.G.A. § 9-3-33 (1982)).
42. Id. at 716 n.2.

131119881
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ever, that while state law established the length of the limitations, the
question of when the action accrued was one of federal law.'"

The court then cited several rules as to when the action would accrue,
as follows:

1. The statute of limitations would not begin to run until the facts which
would support the cause of action were apparent or should be apparent
to a person with a reasonably prudent regard for his rights.
2. A section 1983 action does not accrue until the plaintiff knows or has
reason to know that he has been injured.
3. A section 1983 action will not accrue until the plaintiff is aware or
should have been aware as to who has inflicted the injury."

As applied to the facts of this case, the court held that the entrapment,
conspiracy, and harassment claims were timely. Accordingly, the court re-
versed the summary judgment for these claims.' 5

Mc Vicar v. Standard Insulations, Inc.46 is important only for the pro-
position that when a case is transferred from a district court in one state
to a district court in another state, the transferee court must apply the
law of the state in which the transferor court sits, even when conflicts
between statutes of limitations exist.'7 Here, the transferee court had ap-
plied the shorter statute of limitations of the transferee state, and found
that plaintiff's action was time barred. On appeal, the Eleventh Circuit
reversed, holding that the transferee court should have applied the longer
statute of limitations of the state in which the transferor court sat, and
that this statute would not have time barred the action.' 8

In Hill v. Texaco, Inc.,4 appellant Hill was a former Texaco franchisee,
who brought suit under the Petroleum Marketing Practices Act."0 Hill's
three year franchise agreement expired on January 31, 1983, and in Octo-
ber, 1982, Texaco informed him that the company would not renew the
franchise, and had instead decided to sell the premises. Texaco declined
to take less than $325,000 for the property, and Hill never offered more
than $225,000. After the negotiations fell apart, Hill had the property ap-
praised at $225,000, and soon thereafter, the franchise ended on January
31, 1983.51

In May of 1984, Texaco sold the premises to a third party for $240,000.

43. Id. at 716.
44. Id.
45. Id. at 717.
46. 824 F.2d 920 (11th Cir. 1987).
47. Id. at 921.
48. Id. at 921-22.
49. 825 F.2d 333 (11th Cir. 1987).
50. 15 U.S.C. §§ 2801-2806 (1982).
51. 825 F.2d at 334.
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The deed contained a covenant whereby the purchaser agreed not to sell
fuel on the property for a period of ten years. Upon learning of the sale,
Hill sued Texaco, alleging that the sale violated the part of the Act that
requires a petroleum franchiser deciding to sell leased premises to make
the franchisee a bona fide offer. Hill claimed that the 1984 sale at a price
only slightly higher than his 1983 appraisal, taken together with a cove-
nant not to sell fuel, showed that the $325,000 offer was not bona fide.5
Texaco moved to dismiss, or in the alternative for summary judgment,
alleging that the one year statute of limitation for actions under the Act
time barred the action.5

Holding that the latest day on which the limitation period began was
the date that Texaco terminated the franchise, i.e., January 31, 1983, and
noting that appellant did not file the complaint until May of 1985, the
district court granted the motion to dismiss." Rejecting Hill's contention
that Texaco's actions tolled the statute of limitations, i.e., that Texaco
had concealed its intention to sell the station to someone who would
agree not to sell motor fuel, the Eleventh Circuit affirmed."

The court noted that it could read equitable tolling principles into fed-
eral statutes of limitations, but that these principles are matters of con-
gressional prerogative that do not apply in the face of contrary congres-
sional intent.5 Here, the court found a contrary congressional intent
contained within 15 U.S.C. § 2805(a).' 7 The court stated that "precise
language combined with the extremely short limitations period convinces
us that Congress did not intend for this limitation to be enlarged by the
courts.

'""
Dade County v. Rohr Industries"' presents several valuable rules when

the statute of limitations is in issue. Those rules are summarized, as

52. Id.
53. 15 U.S.C. § 2805(d) states that no action may be maintained unless commenced

within one year after the later of: "(1) the date of termination of the franchise or nonre-
newal of the franchise relationship; or (2) the date the franchiser fails to comply with the
requirements of section 2802 or 2803 of this title [that is, making a bona fide offer to sell the
premises]."

54. 825 F.2d at 333.
55. Id. at 334.
56. Id. (citing 15 U.S.C. § 2805(a) (1982)).
57. Id. at 335. The court went on to note that even if ordinary tolling principles were

available in cases under the Act, they would not help Hill because a plaintiff relying on the
doctrine of fraudulent concealment must show affirmative actions by the defendant consti-
tuting concealment. Further, he must show that he exercised diligence to discover the cause
of action during the limitations period. Here, Hill failed to show either affirmative conceal-
ment by Texaco or diligence by himself, so that even if tolling principles were available in
cases under the Act, it would not help Hill. Id. at 335-36.

58. Id. at 335.
59. 826 F.2d 983 (11th Cir. 1987).

1988] 1313
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follows:

1. State law is the basis of the applicable statute of limitations in diver-
sity cases."0

2. Generally, the statute of limitations begins to run when a person "has
notice of an invasion of his legal rights or a person has been put on no-
tice of his right to a cause of action." '

3. "In a breach of warranty action, the statute of limitations begins to
run when the contract is breached, and the breach occurs when the de-
fect is discovered or should have been discovered." 2

4. In order to argue successfully that a defendant is estopped from as-
serting a statute of limitations defense, a plaintiff must show the
following:

(a) defendant's words, acts, conduct, or acquiescence which
causes plaintiff to believe in the existence of a certain state of
things;

(b) willfulness or negligence with regard to these acts, con-
duct, or acquiescence; and

(c) detrimental reliance by the plaintiff upon the state of
things so indicated."'

5. In order for a plaintiff to argue successfully that a defendant has
waived a statute of limitations defense, plaintiff must show the following:

(a) that there existed for defendant at the time of the waiver,
a right, privilege, advantage, or benefit which he or she may
waive;

(b) defendant's actual or constructive knowledge thereof; and
(c) defendant's intention to relinquish such right, privilege,

advantage, or benefit."

III. JURISDICTION AND VENUE

A. Subject Matter Jurisdiction

In Duffey v. Wheeler," the district court dismissed a shareholder deriv-
ative suit, concluding that complete diversity did not exist between the
parties.6 The Eleventh Circuit reversed.67 Plaintiff was a shareholder of
the corporation, and named as defendants, the corporation, another
shareholder, and others. Plaintiff and the corporation were both citizens

60. Id. at 987.
61. Id. at 988.
62. Id.
63. Id. at 989.
64. Id. at 990.
65. 820 F.2d 1161 (11th Cir. 1987).
66. Id. at 1161.
67. Id. at 1163.
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of Florida. The district court concluded, therefore, that complete diver-
sity did not exist and dismissed the complaint.

The Eleventh Circuit reversed, citing a Supreme Court holding that
"[i]n all cases except those in which a corporation is actually controlled
by management antagonistic to the plaintiff, the corporation is realigned
as a party plaintiff."69 The court noted that the corporation would retain
its status as a defendant only if it was "actively antagonistic to plaintiff's
interests. 7 0 On the other hand, when the corporation's management or
its shareholders are deadlocked on a particular issue, the court will
realign the corporation as a party plaintiff.71

The court held that on the facts presented, this was a case of deadlock
rather than active antagonism.73 Accordingly, the district court should
have realigned the corporation as a plaintiff, thus, creating complete di-
versity. Its failure to do so was error, so the Eleventh Circuit mandated a
reversal.

7"
Xaros v. United States Fidelity & Guaranty Co.74 stands for the pro-

position that for purposes of diversity, the citizenship of the members of
a voluntary organization controls." The court cited to existing Supreme
Court authority for the proposition that unincorporated associations "are
not juridical personalities to which diversity jurisdiction should be
extended."7

Holly Equipment Co. v. Credit Alliance Corp.77 makes interesting
reading, but it is important merely for its a rule concerning the considera-
tion of punitive damages in meeting the $10,000 jurisdictional amount of
28 U.S.C. § 1332. The rule states that when determining the jurisdictional
amount in controversy for diversity cases, federal courts must consider
punitive damages, except where it is apparent to a legal certainty that
such cannot be recovered.75

The litigants in Kirby v. Mellenger" married in 1947, and divorced

68. Id.
69. Id.

-70. Id. (citing Swanson v. Traer, 354 U.S. 114 (1957)).
71. Id.
72. Id.
73. Id.
74. 820 F.2d 1176 (11th Cir. 1987).
75. Id. at 1181.
76. Id. (citing United Steel Workers of America, AFL-CIO v. Bouligny, 382 U.S. 145

(1965)).
77. 821 F.2d 1531 (11th Cir. 1987).
78. Id. at 1535. Here, the court found that plaintiff could not recover punitive damages;

the jurisdictional amount requirement was met, however, because of the possibility that
plaintiff could recover lost profits arising out of defendant's innocent misrepresentation. Id.
at 1536-37.

79. 830 F.2d 176 (11th Cir. 1987).

131519881



MERCER LAW REVIEW

under a Texas state court decree in 1960. In 1986, plaintiff, the former
wife, filed suit in the United States District Court for the Southern Dis-
trict of Florida, seeking a share of the military retirement benefits that
the defendant, her former husband, earned as a United States Air Force
Officer during their marriage.e" She claimed entitlement under Texas
community property law because the benefits were earned while the
couple was living in Texas.81

At the time she filed her lawsuit, plaintiff was a citizen of the United
Kingdom, and her former husband was a citizen of Florida. Subject mat-
ter jurisdiction depended on the diversity of citizenship statute, 28 U.S.C.
§ 1332.02

The former husband contended that the court should dismiss the suit
because of the domestic relations exception to diversity of citizenship ju-
risdiction, under which federal courts abstain from deciding cases
presenting intrafamily disputes.83 The district agreed and dismissed, but
the Eleventh Circuit reversed and remanded."

In reversing, the court noted the general rule that federal courts will
not hear suits for "divorce and alimony, child custody actions, disputes
over visitation rights, suits to establish paternity and to obtain child sup-
port, and actions to enforce separation or divorce decrees still subject to
state court modification."8' 5 The court stated, however, that it could not
apply the rule mechanically, but must apply it in light of the practical
reasons for such abstention."

The court conducted a detailed analysis and concluded that federal ab-
stention was improper. The factors that the court considered included the
relative simplicity of the Texas statute under which the former wife
sought her share of the benefits, the fact that the divorce had occurred
twenty-five years before plaintiff filed suit, the fact that the litigants'
children were adults, the absence of a state interest that federal absten-
tion would further, and, perhaps most importantly, the fact that Texas
would not hear the case without the former husband's consent (because
he was not a citizen), and that Florida lacked any significant interest in

80. Id. at 177.
81. Id.
82. Id. (citing 28 U.S.C. § 1332 (1976)).
83. Id.
84. Id.
85. Id. at 177-78 (citing Crouch v. Crouch, 566 F.2d 486, 487 (5th Cir. 1978)).
86. The reasons for federal abstention in these cases are apparent: the strong state

interest in domestic relations matters, the competence of state courts in settling
family disputes, the possibility of incompatible federal and state court decrees in
cases of continuing judicial supervision by the state, and the problem of congested
dockets in federal courts.

Id. at 178 (citing Crouch, supra note 85, at 487).

[Vol. 391316
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the property settlement of the former spouses who divorced long ago in a
different state.87 The Eleventh Circuit concluded that a district court's
power to abstain from domestic relations cases was not unlimited, and
that the district court had abused its discretion by abstaining in the in-
stant case." For these reasons, the Eleventh Circuit reversed and
remanded.'

B. Venue

Stewart Organization v. Ricoh Corp.," discussed in the last survey,9 1

returns for an encore this year. The Eleventh Circuit previously had held
that federal law governs choice of venue clauses in diversity actions, 2 but
the Eleventh Circuit subsequently vacated that decision, 3 and the case
was before the court once again.

The court again upheld the validity of the forum selection clause con-
tained in the contract between the parties to this litigation, and did so
even though the clause was unenforceable under Alabama law." Federal
law was to determine the enforceability of the clause rather than state
law, and the court noted two factors that might justify refusing to enforce
such a clause:

(1) The court might not enforce the clause if enforcement would con-
travene a strong public policy of the forum in which plaintiff brought the
suit, regardless of whether statute or judicial decision declared the
policy;"6

(2) The court might not enforce the clause if the chosen forum is seri-
ously inconvenient for the trial of the action."

Based on these considerations, the Eleventh Circuit once again held that
the clause was enforceable, and that a federal court in New York should

87. Id.
88. Id. at 179. The court stated, as a rule, that "[tlhe less a case is a 'core' domestic

relations case, e.g., one for a divorce or a simple child custody dispute, the less discretion
the district court has to refuse to exercise its jurisdiction." Id.

89. Id.
90. 810 F.2d 1066 (11th Cir. 1987).
91. 38 MERCER L. REv. 1371, 1381-82 (1987).
92. 779 F.2d 643, 647 (11th Cir. 1986).
93. 785 F.2d 896 (11th Cir. 1986).
94. 810 F.2d at 1067. Plaintiff filed in Alabama federal court. Had plaintiff filed in an

Alabama state court, the clause undoubtedly would have been enforceable. The court held
that federal law, not Alabama law, applied to determine the effect of the forum selection
clause in this federal action. Id. at 1068.

95. Id. at 1069 (citing The Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972)). This was
not a concern here, despite appearances to the contrary. Id. at 1069-70.

96. Id. at 1070 (citing The Bremen, 407 U.S. at 16). Again, this was not a concern. Id.

1988] 1317
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hear the case. 7

IV. PLEADINGS TO PRETRIAL

A. Removal

Plaintiff in Chilton v. Savannah Foods & Industries" argued that the
district court improperly had denied his motion to remand an ERISA ac-
tion to state court. Finding that the district court acted properly, the
Eleventh Circuit affirmed."

Plaintiff had originally filed his ERISA action in a Georgia state court.
Defendant removed the case to federal court under 28 U.S.C. § 1441(a).'"
Plaintiff argued on appeal that he had originally filed in state court under
29 U.S.C. § 1132(e)(1), which provides the state courts and the federal
courts with concurrent jurisdiction over actions to recover retirement
benefits.' 0' He argued that the concurrent jurisdiction of 29 U.S.C. §
1132(a)(1) was not the original jurisdiction required to remove under 28
U.S.C. § 1441(a).02 The court cited cases from other federal district
courts and courts of appeal, and rejected this argument. For this reason,
the district court properly denied the motion to remand."'3

B. Miscellaneous Issues

In Vinsant Painting & Decorating, Inc. v. Koppers Co.,'"4 the court

97. Id. at 1071.
98. 814 F.2d 620 (llth Cir. 1987).
99. Id. at 621.

100. Id. at 622. 28 U.S.C. § 1441(a) (1986) allows defendants in a state court action to
remove the case to a district court that would have original jurisdiction of the case.

101. 814 F.2d at 622.
102. Id. at 623 (citing 28 U.S.C. § 1441(a) (1986)).
103. Id. The court noted that plaintiff:

would have this court disallow removal of cases over which state and federal
courts have concurrent jurisdiction by equating "original jurisdiction" with "ex-
clusive jurisdiction." To do so, however, would make 28 U.S.C. Sec. 1441(a) mean-
ingless. The law is clear that removal jurisdiction is derivative in nature. Thus, if
the state court had no jurisdiction over a case, the federal court acquires none
upon removal, even if the federal court would have had jurisdiction if the suit had
originally been brought there.

Id. Continuing, the court stated that:
if an action brought in state court is one over which the federal courts have exclu-
sive jurisdiction, it cannot be removed from state court to federal court because
the state court had no jurisdiction at the outset. To equate "original" and "exclu-
sive" jurisdiction would be to prevent removal in any situation and make section
1441(a) meaningless.

Id.
104. 822 F.2d 1022 (11th Cir. 1987).
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held that in diversity of citizenship cases, the federal court must apply
state law with respect to the burden of proof on affirmative defenses.
Here, defendant pled a statute of limitations defense, and under control-
ling state law, plaintiff then had the burden of showing that he brought
the action within the statutory period.106 Plaintiff failed to meet his bur-
den, and the Eleventh Circuit reversed a verdict in his favor.'"

In Morrison v. Genuine Parts Co.,'07 the Eleventh Circuit determined
that a district court has broad discretion in determining whether to hold
a party to its stipulation.'" The parties had stipulated to damages of
$3,566.62 in the event plaintiff prevailed on his age discrimination claims
against defendant. The district court found for plaintiff, but concluded
that plaintiff's actual damages were only $92.25.1"

Plaintiff also was seeking liquidated damages under the relevant stat-
ute, and under that statute, the court should measure the liquidated
damages by doubling the actual damages.110 The district court chose to
follow the stipulation of allowing plaintiff to recover $3,566.62 on his
claim, but limited his recovery on the liquidated damages to $92.25.111

Citing the rule regarding a district court's discretion in determining
whether to hold a party to its stipulation, the Eleventh Circuit deter-
mined that the district court "was acting well within its discretionary and
equitable powers in refusing to relieve [defendant] from its erroneous
stipulation with respect to actual damages, and in relieving [defendant)
from this stipulation with respect to liquidated damages."112 For this rea-
son, the Eleventh Circuit affirmed the district court's decision. 8

Buchanan v. Bowman'11 provides a textbook example of conduct that
will result in a default judgment against a party under Federal Rule of
Civil Procedure 37(d)"1 for failure to cooperate in discovery. The conduct
that doomed defendant in Buchanan was as follows:

(1) Defendant's deposition was noticed for June 20.
(2) On June 18, defendant filed a Motion for Protective Order.
(3) Defendant did not appear for his deposition on June 20.
(4) On June 28, plaintiff filed its Motion to Compel Discovery.

105. Id. at 1022.
106. Id. at 1023.
107. 828 F.2d 708 (11th Cir. 1987).
108. Id. at 709.
109. Id.
110. Id.
111. Id.
112. Id. at 710.
113. Id.
114. 820 F.2d 359 (11th Cir. 1987).
115. Fen. R. Ci. P. 37(d).
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(5) On July 18, plaintiff sent its First Interrogatories to Defendant,
and on July 24, plaintiff sent its Second Request to Produce to
defendant.

(6) The district court denied defendant's Motion for Protective Order
on August 13.

(7) On August 26, the court granted plaintiff's Motion to Compel, and
awarded plaintiff attorney's fees on the motion. Further, the court issued
a verbal warning to defendant.

(8) On September 6, plaintiff filed a second Motion to Compel Re-
sponses to Interrogatories and Requests to Produce.

(9) The court reduced its August 26 Order to writing on September 9.
(10) Plaintiff next noticed defendant's deposition for October 10. In

response, defendant stated that he was unavailable on October 10 and
offered December 15 for deposition, which plaintiff rejected.

(11) On October 9, defendant offered November 11 as an alternate
date for his deposition, which offer plaintiff refused. Plaintiff insisted on
the October 10 date, as previously noticed.

(12) Defendant did not appear on October 10.
(13) On October 30, plaintiff filed a third Motion to Compel, and for

sanctions.
(14) On November 7, plaintiff's attorney received a letter from de-

fendant's attorney, indicating that defendant would be available for dep-
osition on November 11.

(15) In a telephone call on November 8, defendant's attorney in-
formed plaintiff's attorney that defendant would be available for deposi-
tion for a total of two hours, beginning at 6:00 a.m. at the Delta Air Lines
Crown Room at Atlanta Hartsfield Airport, on November 11.

(16) In a second phone call on November 8, defendant's attorney an-
nounced that the Delta Crown Room is closed at 6:00 a.m., and instead
stated that the deposition could take place at his client's hotel.

(17) Plaintiffs refused this offer, and filed a Motion to Strike the An-
swer and for Default Judgment under Federal Rule of Civil Procedure
37.116

The district court granted the motion and entered default judgment
against defendant."1 7 Based on the conduct cited above, the Eleventh Cir-
cuit found that the district court had not abused its discretion by enter-
ing the default judgment, and affirmed the district court's decision. s

116. 820 F.2d at 360-61; FED. R Civ. P. 37.
117. 820 F.2d at 359.
118. Id. at 361. The standard of review in a default judgment case under rule 37 is set

forth in United States v. $239,500 in U.S. Currency, 764 F.2d 771, 773 (11th Cir. 1985), in
which the Court held that "[w]hile dismissal is a severe sanction, the imposition of sanctions
for failure to provide discovery rests within the trial court's discretion and will not be over-
turned absent abuse of that discretion." 820 F.2d at 361.
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V. CLAss ACTIONS

In Griffin v. Dugger,11 the Eleventh Circuit vacated a district court
order certifying a class. Essentially, the court found that the district court
should not have allowed any of the three named plaintiffs to represent
the class which they purportedly represented. " 0

In so ruling, the court set down many rules, the more important of
which are as follows: (1) There must be an individual plaintiff with a
"cognizable claim, who has constitutional standing to raise the claim, and
who has satisfied whatever procedural requirements exist in order to pur-
sue it."' s' (2) The requirements of Federal Rule of Civil Procedure 23122
must be fulfilled, which means that the individual plaintiff must be quali-
fied to represent the members of the class in accordance with the four
prerequisites of Rule 23(a),12s and the action must be one of the three
types identified in Rule 23(b).1 34 (3) In order to meet the "cognizable

119. 823 F.2d 1476 (11th Cir. 1987).
120. Id. at 1494.
121. Id. at 1482.
122. FED. R. Ctv. P. 23.
123. 823 F.2d at 1482. Rule 23(a) provides as follows:

(a) Prerequisites to a Class Action. One or more members of a class may
sue or be sued as representative parties on behalf of all only if (1) the class is so
numerous that joinder of all members is impracticable, (2) there are questions of
law or fact common to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests of the class.

124. 823 F.2d at 1482. Rule 23(b) states as follows:
(b) Class Actions Maintainable. An action may be maintained as a class

action if the prerequisites of subdivision (a) are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members

of the class would create a risk of
(A) inconsistent or varying adjudications with respect to indi-

vidual members of the class which would establish incompatible
standards of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the
class which would as a practical matter be dispositive of the inter-
ests of the other members not parties to the adjudications or sub-
stantially impair or impede their ability to protect their interests;
or

(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunc-
tive relief or corresponding declaratory relief with respect to the class as a
whole; or

(3) the court finds that the questions of law or fact common to the mem-
bers of the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for
the fair and efficient adjudication of the controversy. The matters pertinent
to the findings include: (A) the interest of members of the class in individu-
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claim" requirement (item number 1, above), that is, in order to have
standing, the plaintiff must allege and show that he personally suffered
injury.12s Under this requirement, the named plaintiff must have suffered
injury, and a federal court will not be able to hear the case if the defend-
ant injured other unidentified members of the class, but not the named
plaintiff.1ss (4) The named plaintiff must have standing (that is, a "cogni-
zable claim") for each claim that he asserts.12 7

Two rules worth remembering are stated in In re Dennis Greenman
Securities Litigation:m "s (1) A party opposing a decision to certify a class
does not waive its right to object by failing to appeal the initial class
certification, because orders certifying a class are ordinarily not appeala-
ble as final orders pursuant to 28 U.S.C. § 1291;11" (2) The district has
sole discretion to decide whether a case can proceed as a class action, and
on review, the district court's decision on whether or not to certify is re-
viewed under an abuse of discretion standard. '8"

VL SUMMARY JUDGMENT

Tippens v. Celotex Corp.,131 is related to a case that was discussed in
this space last year.18 ' Plaintiff widow brought an action against an asbes-
tos manufacturer, on her own behalf, and also on behalf of her deceased
husband. An affidavit from one of her late husband's coworkers indicated
that the coworker had used defendant's product while working in close
proximity to the deceased. ss At his later deposition, the affiant was una-
ble to recall any specific instances when he used the defendant's product
while the deceased was nearby.18' Based on the inconsistencies between
the affidavit and the deposition testimony, defendant moved for summary

ally controlling the prosecution or defense of separate actions; (B) the ex-
tent and nature of any litigation concerning the controversy already com-
menced by or against members of the class; (C) the desirability or
undesirability of concentrating the litigation of the claims in the particular
forum; (D) the difficulties likely to be encountered in the management of a
class action.

Id.
125. 823 F.2d at 1482.
126. Id. at 1483.
127. Id.
128. 829 F.2d 1539 (11th Cir. 1987).
129. Id. at 1542. Section 1291 gives the courts of appeal "jurisdiction of appeals from all

final decisions" of the district courts.
130. 829 F.2d at 1543-44.
131. 805 F.2d 949 (11th Cir. 1986).
132. See 38 MERCER L. REv. 1400, beginning at n.307.
133. 805 F.2d at 951.
134. Id.

[Vol. 391322



TRIAL PRACTICE

judgment, which the district court granted. 3

On appeal, the Eleventh Circuit addressed the difference between a
sham affidavit and an affidavit that merely reflects on the affiant's credi-
bility. The court noted that it could disregard an affidavit when it consti-
tuted an obvious sham.'" The court noted, however, that if the difference
is arguably a discrepancy rather than a sham, then summary judgment is
not proper.'3 ' The court explored the working relationship between the
affiant and the deceased, and also considered the differences between the
affidavit and the deposition testimony. The court concluded that this was
a case of a discrepancy, rather than a sham affidavit, the result of which
was that the Eleventh Circuit reversed the district court. 8

In Riberglass, Inc. v. Techni-Glass Industries,3 9 plaintiff filed suit to
recover on an open account. Named as defendants were the party with
whom plaintiff had the open account (Techni-Glass), and two of the al-
leged guarantors of the indebtedness. 0

Based on the failure of Techni-Glass and one of the alleged guarantors
to respond to requests for admissions that plaintiff submitted, the district
court determined that these two defendants had admitted all material
facts so that no material issue of fact existed with respect to plaintiff's
claim against two parties. Accordingly, that court granted summary judg-
ment against those two defendants."'

Plaintiff then filed a motion for summary judgment against the remain-
ing defendant. The basis for the motion was that the district court had
already granted summary judgment against the other two defendants,
and that plaintiff, therefore, had established the remaining defendants'
liability. The district court accepted this argument, and entered summary
judgment against the remaining defendant."2

The Eleventh Circuit reversed. Critical to the reversal was the fact that
the remaining defendant had responded to those of plaintiff's requests for
admissions that plaintiff had directed to him. The court held that be-
cause the remaining defendant had responded to the requests in a timely
and legally sufficient manner, the deemed admissions of his codefendants
could not bind him."4 The court held that because he had responded to
the admissions, the district court could not hold the remaining defendant

135. Id. at 952.
136. Id.
137. Id.
138. Id. at 954-55.
139. 811 F.2d 565 (11th Cir. 1987).
140. Id. at 566.
141. Id,
142. Id.
143. Id,
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to the deemed admissions of the codefendants.1 4'
As the Eleventh Circuit noted in Childers v. Morgan County Board of

Education,145 cases that rely heavily on expert testimony do not lend
themselves easily to summary judgment. 4 s School bus drivers, who the
Morgan County Board of Education had forced to retire at age 65,
brought suit under the Age Discrimination and Employment Act of
1967,14 alleging that the mandatory retirement age was not a bona fide
occupational requirement under the Act. Finding that it was a bona fide
occupational requirement, the district court granted summary judgment
in favor of the school district. s8 On appeal, the Eleventh Circuit consid-
ered the conflicting positions of various expert witnesses, and concluded
that the district court could not dispose of the case on summary
judgment."14

VII. DISQUALIFICATION

In In re Colony Square Co., 50 a debtor sought to have certain orders
issued by a bankruptcy judge vacated, to have the bankruptcy judge who
issued those orders disqualified, and to have the lawyers on the other side
disqualified. The court granted none of this relief.1's Colony Square had
been in ongoing bankruptcy proceedings in the United States District
Court for the Northern District of Georgia since 1975. In 1984, Prudential
Insurance Company of America moved to compel Colony's compliance
with a plan under which Prudential would obtain title to Colony Square.
The parties briefed and argued the issue before the bankruptcy judge. s

Several hours after the hearing ended, the bankruptcy judge called lead
counsel for Prudential and informed him that he intended to rule in Pru-
dential's favor. The judge outlined what he wished his order to say and
asked the lawyer to draft it. The lawyer did so, and, after some minor
typographical corrections, the judge signed the order. Colony did not
know of these ex parte contracts between the judge and Prudential's
counsel, nor did it know that the lawyers had drafted the opinion that the

144. Id. at 567. As the court noted, the holding here in no way prevented plaintiff from
filing a motion for summary judgment against the remaining defendants "based upon some-
thing other than the deemed admissions of his co-defendants and the resulting judgments
against them." Id.

145. 817 F.2d 1556 (11th Cir. 1987).
146. Id. at 1559.
147. 29 U.S.C. § 623(f)(1).
148. 817 F.2d at 1557.
149. Id. at 1558-59.
150. 819 F.2d 272 (11th Cir. 1987).
151. Id. at 273.
152. Id. at 273-74.
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court issued.15

Colony's lawyers did not learn of this, or of at least two other ghost-
written orders, for several months; when they did learn of the orders, they
sought relief. The disqualification proceedings before the district court
included a five day evidentiary hearing and written interrogatories re-
sponded to by the bankruptcy judge. The district court ruled against Col-
ony, holding that the bankruptcy court had not denied Colony due pro-
cess, that the means by which the judge prepared the orders had not
prejudiced Colony, and that the orders themselves were proper as a mat-
ter of law.'" While strongly disapproving of the bankruptcy court's meth-
ods, the Eleventh Circuit affirmed.15'

In so ruling, the court condemned ghost writing of judicial orders by
litigants, and noted that this problem was compounded when the non-
drafting litigant did not have an opportunity to respond to the proposed
order.'" The Court, however, did not conclude that allowing a litigant to
draft an order automatically invalidated that order. In so determining,
the court looked at the following two factors: (1) The bankruptcy judge
reached a firm decision before asking counsel to draft the proposed or-
ders, and the draft orders did not sway or influence him. Instead, the
judge directed counsel to draft orders which reached particular results
and discussed specific points. For this reason, the judge had not abdi-
cated his adjudicative role.1 57 (2) The court noted that the bankruptcy
court had adequately considered and disposed of Colony's legal argu-
ments, not only by the bankruptcy court, but also by the district court
and, in an earlier proceeding, by the Eleventh Circuit. Because the orders
were correct as a matter of law, the bankruptcy judge's conduct did not
require that the appellate court vacate those orders. 58

For these reasons, the Eleventh Circuit denied the motion to vacate
and left unchanged the orders counsel had admittedly ghost written.

VIII. TRIAL

A. Law of the Case

Section 7(b) of the Age Discrimination in Employment Act159 provides
for liquidated damage awards when an employer "willfully" violates the

153. Id. at 274.
154. Id.
155. Id. at 273.
156. Id. at 274-75.
157. Id. at 276.
158. Id. at 277.
159. 29 U.S.C. § 626(b) (1978).
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Act. In Lindsey v. American Cast Iron Pipe Co.,1s° Lindsey sued his em-
ployer, alleging that the employer had refused him a promotion simply
because of Lindsey's age. Though the jury returned a verdict for Lindsey,
the district court granted the employer's motion for judgment notwith-
standing the verdict. On a previous appeal, the Eleventh Circuit reversed
the district court, reinstated the jury verdict, and remanded the case for
entry of judgment. 1 The district court reinstated the jury verdict and
awarded Lindsey back pay, but denied Lindsey liquidated damages.' ss An
appeal by Lindsey on the liquidated damages issue followed.

At trial, the jury found that the employer intentionally had discrimi-
nated against Lindsey because of his age. In the first appeal to the Elev-
enth Circuit, the court held that substantial evidence supported that
finding. The Age Discrimination In Employment Act provides for liqui-
dated damages when an employer "willfully" violates the Act, but on re-
mand, neither party presented additional evidence on the willfulness is-
sue.1

13 The district court then decided the willfulness issue based on a
"reckless disregard" standard established in a recent United States Su-
preme Court case,'" and concluding that the employer had not acted
willfully, entered judgment for the employer on the liquidated damages
issue. 1s6

The Eleventh Circuit held this to be erroneous, and stated several rules
in support of its holding. First, it noted that once the jury necessarily or
actually decided an issue, the district court could not reconsider that is-
sue. The circuit court held that a district court's deciding factual issues
that the jury had already determined constituted error. This finding was
particularly apt here because the first time the case had come before the
circuit court, and the circuit court had reversed the judgment not with-
standing the verdict, the Eleventh Circuit had reinstated the jury's fact
findings as part of its mandate.16s

The district court's revisitation of those facts was a violation of the law
of the case doctrine, which requires the district court not to deviate from

160. 810 F.2d 1094 (11th Cir. 1987).
161. Id. at 1096. The earlier decision is reported at 772 F.2d 799.
162. 810 F.2d at 1096.
163. Id. at 1097.
164. Id. The United States Supreme Court case is Trans World Airlines v. Thurston, 469

U.S. 111 (1985), holding that a violation is willful if "the employer either knew or showed
reckless disregard for the matter of whether its conduct was prohibited by the [Act]." Id. at
128-29.

165. 810 F.2d at 1098. Moreover, "[it] is well-settled that the 'court may not make find-
ings contrary to or inconsistent with the jury's resolution ... of that same issue as implic-
itly reflected in its general verdict ..... Id. (quoting Craft v. Board of Trustees of the
University of Illinois, 793 F.2d 140, 143 (7th Cir.), cert. denied, 107 S. Ct. 110 (1986)).

166. Id.
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the appellate court's mandate. 1
7 The Eleventh Circuit noted three in-

stances when a district court may revisit an issue and disregard the ap-
pellate mandate. They are: (1) When a subsequent trial produces sub-
stantially different evidence; (2) Where controlling authority has since
made a contrary decision of law applicable to that issue; (3) Where the
prior decision was clearly erroneous and would work manifest injustice.'"

In this case, none of these three exceptions justified the district court's
actions on remand. First, neither party provided additional evidence. 1"
Second, although the Supreme Court tightened the definition of willful-
ness between when the case was originally tried and when it was retried
on remand, the Eleventh Circuit still found willfulness present on these
facts.17 0 The third exception to the law of the case doctrine also did not
apply. On these grounds the Eleventh Circuit reversed the district court's
decision denying Lindsey liquidated damages."7

B. Contempt

In United States v. Turner,"7' a district court judge entered an order of
criminal contempt against one of the defendant's attorneys. Essentially,
the judge found that the attorney had cross-examined a prosecution wit-
ness on points the judge had said were not relevant and that the defense
attorney should not address in this highly charged election fraud prosecu-
tion. The Eleventh Circuit reversed, stating three elements that must be
proved beyond a reasonable doubt to support a contempt order." The
elements that the court set out are: (1) The court must enter a lawful
order of reasonable specificity; (2) The contempt defendant must have
violated the order; (3) The violation must have been willful. 17 4

The district court in Afro-American Patrolmen's League v. City of At-
lanta,175 found the city of Atlanta in civil contempt for violating an ex-
isting court order relating to minority and nonminority hiring within the

167. Id.
168. Id. (citing Wheeler v. City of Pleasant Grove, 746 F.2d 1437, 1440 (11th Cir. 1984)).
169. Id. at 1098-99.
170. Id. at 1099-101. The case was originally decided under a willfulness standard set out

in McDonnell-Douglas v. Green, 411 U.S. 791 (1973). The Court promulgated the Thurston
standard after the initial trial. See supra note 164.

171. 810 F.2d at 1102. The Eleventh Circuit reached a similar result and applied a simi-
lar analysis in Williams v. City of Dothan, Alabama, 818 F.2d 775 (11th Cir. 1987).

172. 812 F.2d 1552 (11th Cir. 1987).
173. Id. at 1563.
174. Id. at 1563-68. The Eleventh Circuit treated the district court proceedings as a non-

jury trial in which the court had acted as grand jury, prosecutor and jury, and concluded
that the "prosecutor" had failed to prove certain of the elements beyond a reasonable
doubt, thus justifying a reversal of the order of contempt. Id.

175. 817 F.2d 719 (11th Cir. 1987).
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Atlanta Bureau of Police Services. The Eleventh Circuit upheld the con-
tempt order, stating the rule for reviewing decisions on civil contempt
motions: "The standard of review on appeal from a grant or denial of a
civil contempt motion is whether the district court abused its discretion.
This standard requires the petitioner to prove by clear and convincing
evidence that the respondent violated the court's prior order. 1 7 6 In this
case, the petitioner was one of the parties to the earlier consent order. On
appeal, the court concluded that petitioner had met its burden of showing
that the City had violated the earlier order, and upheld both the order of
contempt entered by the district court, and the award of substantial at-
torney's fees.177

C. Jurors/Verdict/Charges

In United States v. Dennis,'17 the Eleventh Circuit applied a recent
Supreme Court holding to a challenge of a guilty verdict based in part on
the prosecution having used peremptory challenges to strike three black
males from the jury panel.1 9 The Eleventh Circuit affirmed.

Appellants relied on Batson v. Kentucky,"80 a case in which the Su-
preme Court held that when a defendant is able to make out a prima
facie case of unconstitutional discrimination by the prosecutor in his ex-
ercising peremptory challenges, the trial court should require the prosecu-
tor to offer a neutral explanation for the allegedly discriminatory chal-
lenges. 8 ' The Court in Batson established the following three-pronged
test by which defendant could establish a prima facie case of purposeful
discrimination, and thus shift the burden to the prosecutor to provide an
explanation: (1) The defendant must show that he is a member of a cog-
nizable racial group, and that the prosecutor used his peremptory chal-
lenges to remove members of that race from the jury panel; (2) Defendant
may rely on the fact that the use of peremptory challenges is a jury selec-
tion practice that allows those who would discriminate, to discriminate;
(3) Defendant must show all relevant facts and circumstances which raise
an inference that the prosecutor used that practice to exclude potential
jurors because of their race.' s"

In Dennis, the Eleventh Circuit determined defendant never made out
his prima facie case, and thus rejected his challenge. In particular, the
court noted that the "cognizable racial group" was the group of all blacks,

176. Id. at 723.
177. Id. at 723-26.
178. 804 F.2d 1208 (11th Cir. 1986).
179. Id. at 1209.
180. 476 U.S. 79 (1986).
181. 804 F.2d at 1209-10.
182. Id. at 1210 (citing Batson, supra note 178).
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and not just the group of black males. Additionally, the jury that ulti-
mately convicted defendants contained two blacks. For these reasons, de-
fendants had failed to meet their burden, and the Eleventh Circuit re-
jected their challenge.' 8

David Ellison was a juror in a criminal case pending in Mobile, Ala-
bama.'8 On a Friday afternoon, after the jury deliberations broke for the
weekend, Ellison returned to his home in Selma. While in Selma, Ellison
spoke with his mother regarding the guilt or innocence of some of the
defendants. His mother stated that she believed the defendants were
guilty, and that he should "maybe look at this a little closer and see if I
couldn't vote to find them guilty," but that he should ultimately make up
his own mind on the question of guilt or innocence.' 8

Ellison returned to Mobile on Monday and voted in favor of finding
defendants guilty. On the previous Friday, he favored a not guilty verdict.
After the court convicted the defendants, Ellison approached defense
counsel and the trial judge to inform them that he felt that the verdict
was incorrect.'" One of the defendants (but not the defendant who Elli-
son's mother said was guilty) filed a motion for a new trial based on Elli-
son's misconduct, which the district judge denied. The. Eleventh Circuit
applied an abuse of discretion standard and affirmed.187

The court noted that the government had a heavy burden of proving
that the off the record contact between Ellison and his mother did not
affect the jury, and that if the government did not meet that burden, the
juror's misconduct would require a new trial.' 8 Further, the juror's mis-
conduct would require a new trial if information supplied by the mother
posed a reasonable possibility of prejudice to the defendant.'"

In this case, the district court held an evidentiary hearing on the mo-
tion for new trial, which included testimony from both Ellison and his
mother. The district court concluded that the evidence presented at the
hearing, as at the underlying trial, supported the conviction, and based its
conclusion largely on the testimony that Ellison's mother had advised
him to consider all sides before making a decision. The Eleventh Circuit
agreed, and affirmed the order denying the motion for a new trial.'

183. Id. at 1210-11.
184. United States v. Spurloch, 811 F.2d 1461 (11th Cir. 1987).
185. Id. at 1462-63.
186. Id. at 1463.
187. Id. at 1463-64.
188. Id. at 1463.
189. Id.
190. Id. at 1463-64. The decision does not seem to flow from the facts. Although the

mother admittedly told Ellison to consider all the facts, the opinion notes that "Ellison
admitted that his mother was capable of influencing his thinking and that his conversation
with his mother 'played a part' in changing his original vote of not guilty prior to the week-
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The Eleventh Circuit implicated Federal Rules of Criminal Procedure
23(b) ' and 24(c)"1s in United States v. Guevara.'" Here, Guevara was
one of five defendants in a complex eight week jury trial. One and one-
half days into jury deliberations, one of the jurors became ill and was
unable to continue. The court proposed that it follow the procedure set
forth in rule 23(b), so that deliberations would continue with eleven
jurors.1"

Each of the several defendants objected to this approach, and, instead,
sought to have an alternate juror empaneled. After extensive discussions
between the court, defense counsel, the proposed alternate juror, and the
remaining eleven jurors, the parties agreed that the court would empanel
the alternate, and that jury deliberations would begin anew. Ultimately,
the court convicted Guevara, and Guevara appealed, claiming that the
court had violated rules 23(b) and 24(c). The Eleventh Circuit affirmed
his conviction. 95

The court held that the substitution of an alternate juror for a disabled
regular juror after jury deliberations had begun did not constitute revers-
ible error, because the Constitution did not mandate the the language of
rule 24(c) on substitution, and because the substitution did not prejudice
Guevara."' Further, the court took into consideration the length and
complexity of the trial, and that jury deliberations had gone on for only
one and one-half days before the regular juror became ill.'" Moreover,
both the alternate and the remaining eleven regular jurors stated that
they would be able to begin deliberations anew, and the district court
charged the jury anew once the court empaneled the alternate. Finally,
Guevara's counsel was the one who objected to the district court's propo-
sal to follow rule 23(b), and who expressly demanded that the court em-

end to guilty on the following Monday." Id. at 1463. Moreover, and as noted above, Ellison
reverted to his Friday position of not guilty once the court announced the verdict. The
Court appears to have relied on its belief that defendant was guilty, and ignored the obvi-
ous-although short-lived-influence that his mother had on Ellison.

191. FED. R. CiuM. P. 23(b) states that "if the court finds it necessary to excuse a juror
for cause after the jury has retired to consider its verdict, in the discretion of the Court a
valid verdict may be returned by the remaining eleven jurors."

192. FED. R. CaM. P. 24(c) states: "Alternate jurors in the order in which they are called
shall replace jurors who, prior to the time the jury retires to consider its verdict, become or
are found to be unable or disqualified to perform their duties .... An alternate juror who
does not replace a regular juror shall be discharged after the jury retires to consider its
verdict."

193. 823 F.2d 446 (11th Cir. 1987).
194. Id. at 447.
195. Id. at 448.
196. Id.
197. Id.
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panel the alternate juror.11s

After reviewing the facts, the Eleventh Circuit found that Guevara had
waived his right to challenge the seating of an alternate juror after the
jury had begun deliberations. Having waived this right, he could not
question the court's decision to seat the alternate, and the Eleventh Cir-
cuit affirmed the conviction.1 "

In Pate v. Seaboard Railroad,00 the Eleventh Circuit stated several
rules on jury charges, as follows:

1. The substance of jury instructions in diversity cases is governed by
the applicable state law, but federal law and federal rules control ques-
tions relating to procedural aspects of jury charges so that the court's
decision concerning whether an erroneous jury charge necessitates a new
trial is a procedural matter that federal law governed. 01

2. Despite the clear mandates of Federal Rules of Civil Procedure 51,02
two narrow exceptions exist when a court will grant a new trial despite a
party's failure to object adequately to an erroneous jury charge, as
follows:

(a) Where the party previously has made its position clear to the
court, and it is plain that a further objection would have been unavailing;

(b) Where the error is so fundamental that a miscarriage of justice
will result if a new trial is not granted.20 3

3. In order to merit reversal as plain error, an appellant must establish
that a challenged instruction was an incorrect statement of the law, and
that it was probably responsible for an incorrect verdict, leading to sub-
stantial injustice. A charge that will mislead the jury, or lead the jury to
speculate concerning an essential point of law, is sufficiently fundamental
to warrant a new trial, despite a party's failure to properly state an
objection. '

198. Id.
199. Id.
200. 819 F.2d 1074 (11th Cir. 1987).
201. Id. at 1081-82.
202. FED. R. Civ. P. 51 states in pertinent part that: "[n]o party may assign as error the

giving or the failure to give an instruction unless he objects thereto before the jury retires to
consider its verdict, stating the matter to which he objects and the grounds of his
objection."

203. 819 F.2d at 1082.
204. Id. at 1083. See also United States v. Rutkowski, 814 F.2d 594 (11th Cir. 1987),

holding that the court may reverse a criminal conviction based on the district court's refusal
to give a proposed jury charge only if each of the following is true: (1) the requested instruc-
tion was substantially correct; (2) the judge did not address the instruction in a charge that
he actually gave; and (3) the failure to give the requested instruction seriously impaired
defendant's ability to present an effective defense. Id. at 597.
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D. Relief from Judgments/Directed Verdict

In Gibbs v. Air Canada,'6 a case of a misplaced complaint and the
following harsh results, plaintiff sued Air Canada in the United States
District Court for the Southern District of Florida, and served Air Can-
ada's Southeastern Personnel and Administration Manager on April 6,
1981. The manager called an attorney in Air Canada's legal department in
Montreal, but the attorney was not in, and did not return the manager's
call. 2" On April 8, the manager forwarded the complaint via company
mail, but the attorney never received the complaint.,0 7

On May 8 and June 8, the clerk made entries of default, and on Decem-
ber 9, the district court granted a default judgment in favor of plaintiff. 8

Air Canada did not learn of the judgment until January 27, 1982, when
their attorney received a letter from plaintiff's attorney requesting satis-
faction of the judgment'.2" On February 12, 1982, Air Canada filed a mo-
tion to set aside the default judgment for excusable neglect under Federal
Rule of Civil Procedure 60(b)(1). 2 1

0 The court denied the motion concern-
ing liability and granted it concerning damages. After a trial on the issue
of damages resulted in a verdict granting substantial damages to plaintiff,
Air Canada appealed the denial of the motion to set aside the default
judgment with regard to liability on the grounds of excusable neglect. The
Eleventh Circuit affirmed.2 11

In concluding that the district court properly had denied the motion to
set aside the default judgment on the liability issue, the court noted that
an abuse of discretion standard governed its review.' 1' It also noted that
to show excusable neglect, the movant had to show a good reason for his
default and the existence of a meritorious defense to the action.213 Air
Canada's appeal failed because it was unable to show that it had a system
of minimum procedural safeguards for determining that it needed to re-
spond to the Summons and Complaint. In particular, the Eleventh Cir-
cuit noted the following: (a) The Montreal attorney never returned the
manager's phone call; and (b) The manager never followed up to see
whether the Complaint which he had mailed to Montreal had, in fact,
reached its destination.'1'

205. 810 F.2d 1529 (11th Cir. 1987).
206. Id. at 1531-32.
207. Id. at 1531.
208. Id. at 1531-32.
209. Id.
210. Id.
211. Id. at 1532-37.
212. Id. at 1537.
213. Id.
214. Id.
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The Eleventh Circuit held that as a minimum, Air Canada should have
had some sort of system in place to see that the complaint reached its
destination and that the corporation was taking some action. Because Air
Canada's actions in this case were to the contrary, the refusal to set aside
the default judgment on the liability issue was proper, and so the Elev-
enth Circuit affirmed the district court's order denying Air Canada's
motion

2 1 5

Wright v. Commercial Union Insurance Co. 216 is memorable for stating
the following three rules:

1. The court should deny a motion for a directed verdict "'if there is
substantial evidence.., of such quality and weight that reasonable and
fair-minded men in the exercise of impartial judgment might reach differ-
ent conclusions.' ,"2 The court must consider all evidence, and not just
the evidence that is favorable to the nonmovant.21

2. A district court may grant a new trial based upon newly discovered
evidence, and the review of the district court's ruling on such a motion is
under an abuse of discretion standard.21

3. To prevail on a motion for a new trial based upon newly discovered
evidence, a party must meet each of the following requirements:

(a) Movant must have discovered the evidence anew since the trial;
(b) Movant might show due diligence to discover the new evidence;
(c) The evidence must not be merely cumulative or impeaching;
(d) The evidence must be material; and
(e) The evidence must be such that a new trial would probably pro-

duce a new result.. 0

E. Finality and Time to Appeal

The case of T & B Scottdale Contractors v. United States"'1 stands for
the proposition that the courts of appeals have jurisdiction only over ap-
peals taken from final orders that the district court issued 2 2 The court
cited Supreme Court precedent, holding that an appealable final order is

215. Id. at 1537-38. On a different point, the Air Canada case also states the standard of
review with regard to the grant of a directed verdict as being whether "'viewing all the
evidence in the light most favorable to the non-moving party, the facts and inferences point
so strongly in favor of one party that reasonable persons could not decide against the mov-
ants.' Cook v. Branick Mfg., 736 F.2d 1442, 1445 (l1th Cir. 1984)." 810 F.2d at 1532.

216. 818 F.2d 832 (11th Cir. 1987).
217. Id. at 834 (quoting Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969)).
218. Id. (citing Worsham v. A.H. Robins Co., 734 F.2d 676 (11th Cir. 1984)).
219. Id. at 837-38.
220. Id. at 838 (citing Scutieri v. Paige, 808 F.2d 785, 793 (11th Cir. 1987)).
221. 815 F.2d 1425 (11th Cir. 1987).
222. Id. at 1427. 28 U.S.C. § 1291 (1982) limits appeals to those taken from final orders.
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"one which ends the litigation on the merits and leaves nothing for the
court to do but execute the judgment.""'

In this case, a complex multi-party litigation arising out of a corporate
bankruptcy proceeding, the district court granted the summary judgment
motion of one party, and denied the summary judgment motions of two
other parties. It also returned the case to the bankruptcy court for further
proceedings. The two parties who had their motions for summary judg-
ment denied appealed, and the Eleventh Circuit remanded, holding that
whether the denial of one of the summary judgment motions was a final
decision on the merits, or whether that party could pursue the issue fur-
ther in the bankruptcy court was unclear from the district court's order.
Until the district court clarified the intent of its order, the Eleventh Cir-
cuit had no way of knowing whether an appealable final order existed on
which the Eleventh Circuit would have appeals jurisdiction."2 4

In Kent v. Baker,"'5 plaintiff, a federal government employee, sued the
government, alleging age discrimination. After three days in court, plain-
tiff and defendant reached a settlement in principle, but the parties were
unable to reduce the settlement to writing.226 At this point, plaintiff filed
a motion seeking to enforce or reform the settlement agreement or, in the
alternative, to resume trial. Defendant responded with its own motion to
relieve it of its obligations under the settlement agreement, or to com-
plete the trial.'21

In an order filed on January 8, 1986, the district court dismissed plain-
tiff's complaint on the grounds that the existence of the settlement agree-
ment mooted plaintiff's age discrimination action.' 28 On February 3,
plaintiff filed a motion for clarification." On March 25, the district court
entered an order dismissing plaintiff's lawsuit for lack of jurisdiction, and
on April 24, plaintiff filed a notice of appeal from the March 25 order.2 30

Defendant contended that the appeal was not timely taken, but the Elev-
enth Circuit rejected the argument.""1

Defendant argued that plaintiff must file a notice of appeal within sixty
days after final judgment in a case in which the United States is a party,
that the district court entered the final judgment here on January 8, and
that a filing on April 24, therefore, was untimely."'2 In rejecting this argu-

223. 815 F.2d at 1427 (quoting Catlin v. United States, 324 U.S. 229, 233 (1945)).
224. Id. at 1427-28.
225. 815 F.2d 1395 (11th Cir. 1987).
226. Id. at 1396.
227. Id.
228. Id. at 1395.
229. Id. at 1396.
230. Id. at 1396-97.
231. Id. at 1397-98.
232. Id. at 1397.
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ment, the Eleventh Circuit noted the requirement of Federal Rule of
Civil Procedure 58 that federal courts shall set forth judgments in a sepa-
rate document, and that the January 8 order was an opinion rather than a
separate final judgment, which triggered the time period for an appeal.2 33

The March 25 order also was not a separate final judgment. So the
Eleventh Circuit, having determined that the appeal was not untimely,
also had to consider whether it was too early, that is, filed before an ap-
pealable final judgment existed. On this issue, the court sided again with
plaintiff, and cited Supreme Court precedent that the parties are deemed
to have waived the separate judgment requirement of Rule 58 when the
following facts appear: (1) Where the district court order clearly evi-
dences its intent that the order represents the final decision in the case;
(2) Where a judgment of dismissal is recorded in the clerk's docket; and
(3) Where the appellee never objects to the taking of the appeal in the
absence of the separate document.2s3

Each of the three conditions was present, and so the court deemed the
parties to have waived the separate judgment requirement of rule 58 with
respect to the March 25 order. For that reason, the Eleventh Circuit
found that it had jurisdiction to consider the appeal.3 5

Jaffe v. Sundowners Properties, Inc.131 is important only for the one
rule that it states: "In a case apparently of first impression in this Circuit,
we hold that until the amount of attorney's fees has been determined, a
Rule 37(d) sanction order is not final for purposes of appeal under 28
U.S.C.A. § 1291."'21

Attorneys who file untimely notices of appeal should consult Butler v.
Coral Volkswagen, Inc.,2 " which addresses the "unique circumstances"
exception to the strict requirement for timely filing of notices of appeal.
The rule, which the Eleventh Circuit stated as early as 1984, is as follows:

Courts will permit an appellant to maintain an otherwise untimely ap-
peal in unique circumstances in which the appellant reasonably and in
good faith relied upon judicial action that indicated to the appellant that
his assertion of his right to appeal would be timely, so long as the judicial
action occurred prior to the expiration of the official time period such
that the appellant could have given timely notice had he not been lulled
into inactivity.23 '

233. Id. (citing FED. R. Civ. P. 58).
234. Id. at 1397-98 (citing Bankers Trust Co. v. Mallis, 435 U.S. 381 (1978)).
235. Id. at 1398.
236. 808 F.2d 1425 (11th Cir. 1987).
237. Id. at 1426.
238. 804 F.2d 612 (11th Cir. 1986).
239. Id. at 617 (citing Willis v. Newsome, 747 F.2d 605, 606 (11th Cir. 1984)).
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IX. FULL FAITH AND CREDIT, RES JUDICATA AND COLLATERAL ESTOPPEL

In United States v. Hogue,"4 defendant moved to dismiss an indict-
ment against him, arguing. that a court in a previous criminal case had
already decided in his favor the facts needed to convict him. The defend-
ant's argument did not persuade the Eleventh Circuit, which denied the
motion and allowed the case to proceed to trial. In so doing, it noted the
following rules:

1. Fifth Amendment guarantees against double jeopardy embody collat-
eral estoppel. When a final judgment determines an issue of ultimate fact
in a criminal case, the parties cannot again litigate the same issues.241

2. In a criminal case, if a court renders a verdict of not guilty, the court
must have determined in defendant's favor that fact that he seeks to fore-
close, and it is not enough that the earlier trial merely determined the
fact. 42

3. Defendant has the burden to prove by convincing and competent
evidence that in the earlier trial, the court necessarily had to determine
the fact that defendant seeks to foreclose in the later trial."3

4. While a guilty verdict necessarily establishes beyond a reasonable
doubt that each of the essential elements of the offense charged is true, a
not guilty verdict does not necessarily determine that these elements are
false, but only that the government has failed to prove one or all of the
elements beyond a reasonable doubt.'"

In this case, the Eleventh Circuit concluded that defendant had not
proven that the court in the earlier criminal case had decided in his favor
each of the facts necessary to acquit him. For this reason, the Eleventh
Circuit denied his motion to dismiss the indictment, and it allowed the
case to proceed to trial.

In Lary v. Ansari,24' Lary and Ansari had been business partners. In
1980, they terminated their agreement, and their written termination
agreement stated, among other things, that Lary would not bring an ac-
tion against Ansari for any claims arising out of the former business
relationship."

47

In 1983, Lary sued Ansari in federal court, alleging fraud and various
breaches. Because of the presence of the covenant not to sue, the district
judge informed the jurors that they could only reach the merits of Lary's

240. 812 F.2d 1568 (11th Cir. 1987).
241. Id. at 1578.
242. Id.
243. Id.
244. Id.
245. Id. at 1579-83.
246. 817 F.2d 1521 (11th Cir. 1987).
247. Id. at 1522.
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claims if they first found that the covenant was void and unenforceable'24

The jury returned a general verdict in favor of Ansari.' 4
9

In 1985, Lary brought suit under the Racketeer Influenced and Corrupt
Organizations Act,2 " naming as defendants, Ansari, a corporation owned
by Ansari, and an individual named Momeni, who Lary alleged was a con-
spirator of Ansari.2 1 Defendants filed for summary judgment, and the
district court granted summary judgment in favor of all defendants, find-
ing that res judicata barred the claim against Ansari and his corporation
and that collateral estoppel barred the claim against Momeni.' es On ap-
peal, the Eleventh Circuit affirmed for Ansari and his corporation, and
reversed against Momeni.'" s

Pertaining to Ansari, individually, the court noted that under the doc-
trine of res judicata (claim preclusion), a final judgment on the merits
bars the parties from relitigating issues that the parties raised or could
have raised in a previous action.'" Here, the court found that although
Lary brought this suit as a RICO action, the Complaint relied on the
same allegations of Ansari's misconduct as the prior suit had.2

"' Finding
that all of the components necessary to invoke ies judicata were present,
the court held that res judicata barred the action against Ansari, individ-
ually.2 Further, because Ansari's corporation was merely a continuation,
in corporate form, of Ansari's previous business, the court held that the
corporation was in privity with Ansari so that res judicata also barred
Lary's action against it.27

The result pertaining to Momeni was different, and the Eleventh Cir-
cuit reversed the district court's grant of summary judgment in Momeni's
favor. In this instance, the issue was not res judicata, but collateral estop-
pel (issue preclusion), and the court noted that in order to invoke the
doctrine of collateral estoppel, the court in the prior lawsuit between An-
sari and Lary must have decided the facts that would have mandated a

248. Id. at 1523.
249. Id. at 1522-23.
250. Id. at 1521 (citing 18 U.S.C. §§ 1961-68 (1986).
251. Id. at 1523.
252. Id.
253. Id.
254. Id. For a prior judgment to bar a subsequent action, four elements must be present

(1) there must be a final judgment on the merits; (2) a court of competent jurisdiction must
render the decision; (3) the parties, or those in privity with them, must be identical in both
suits; and (4) the same cause of action must be involved in both cases. See I.A. Durbin, Inc.
v. Jefferson Nat'l Bank, 793 F.2d 1541, 1549 (11th Cir. 1986).

255. 817 F.2d at 1523.
256. Id.
257. Id. at 1524. The third of the four numbered factors set out at supra note 254 was

the basis of this conclusion.
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decision in favor of Momeni.118 Because it was unclear from the verdict in
the earlier lawsuit whether the verdict in Ansari's favor had been on the
merits or based on the jury's determination that the covenant not to sue
was enforceable, the court had not necessarily decided the issues that
would mandate a judgment in Momeni's favor, and summary judgment in
his favor was improper259

X. ATOFRNEY's FEES

The parties in Blackwell v. Department of Offender Rehabilitation,'260

settled plaintiff's 42 U.S.C. § 1983 action, and their settlement agreement,
witnessed by plaintiff's attorney, released defendants from all claims for
costs and attorney's fees arising out of the lawsuit.~1e Additionally, the
district court's dismissal of the suit stated that each party should bear its
own costs.

2
6
2

Nevertheless, plaintiffs' attorney later filed a motion for award of costs
and attorney's fees pursuant to 42 U.S.C. § 1988, and in his brief, plain-
tiffs' attorney made no mention of the settlement agreement or the
court's order dismissing the suit with each party bearing its own costs.""e

The district court held that the attorney's failure to address the language
of the settlement agreement and the provisions of the dismissal order
constituted a lack of factual candor, justifying the imposition of sanctions
under Federal Rule 11.2" The Eleventh Circuit, citing a host of previous
decisions by federal courts throughout the country, held that it was
within the district court's discretion to assess rule 11 sanctions as a result
of an attorney's lack of factual candor .2 5

258. 817 F.2d at 1524.
259. Id. at 1524-25. The case implicitly recognizes that one who was not a party to a

prior suit may use a judgment in that suit as binding in a later action, against an entity that
was a party to the prior suit. A.J. Taft Coal Co. v. Connors, 829 F.2d 1577 (11th Cir. 1987).
The general verdict in the first Lary-Ansari trial precluded Momeni's use of the collateral
estoppel defense. Consequently, the court could not determine whether the judgment for
Ansari had been on the merits. 817 F.2d at 1524-25.

260. 807 F.2d 914 (11th Cir. 1987).
261. Id. at 915.
262. Id.
263. Id.
264. Id.
265. Id. The attorney argued that he had no duty to disclose because the same judge

before whom he had filed the attorneys' fees motion had presided over the settlement con-
ference. The Eleventh Circuit rejected this argument and held that the attorney "had the
affirmative obligation... to apprise the trial judge that although the settlement agreement
foreclosed claims for attorney's fees as well as everything else, he nevertheless felt that he
was entitled to attorney's fees under Section 1988." Id.
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A major Eleventh Circuit case, Donaldson v. Clark,'" established
"standards and procedures" that district courts are to use in deciding
whether sanctions under Federal Rule of Civil Procedure 11 are appropri-
ate, and what they should be."' Those standards and procedures are best
summarized as follows:

1. Rule 11 incorporates an objective standard.26

2. The scope of appellate review of Rule 11 sanctions is whether "(1)
factual or (2) dilatory or bad faith reasons exist to impose Rule 11 sanc-
tions is for the district court to decide subject to review for abuse of dis-
cretion; on the other hand, a decision whether a pleading or motion is
legally sufficient involves a question of law subject to de novo review by
this court."'

3. Rule 11 gives courts discretion to fashion sanctions to fit specific
cases, and the selection of the type of sanction that a court will impose
lies within the district court's sound exercise of discretion.270

4. The imposition of monetary sanctions is a particularly reasonable use
of a court's discretion under Rule 11. Further, "[wihen imposed upon a
lawyer, a financial penalty forces a lawyer rather than a client to bear the
costs of violations of the rule. Monetary sanctions may be the most effec-
tive way to deter a powerful or wealthy party from bringing frivolous or
vexatious litigation.' 7 1

5. While monetary sanctions are appropriate, courts must impose them
in accordance with due process, which includes notice and an opportunity
to be heard.' 7 '

6. Although notice and an opportunity to be heard are required, noth-
ing requires that a district court follow Federal Rule of Criminal Proce-
dure 42(b) for criminal contempt proceedings before it can impose a mon-
etary sanction under Rule 11."

7. "Due process requires that the attorney (or party where applicable)
has fair notice of the possible imposition of Rule 11 sanctions and of the
reasons for their imposition. The existence of Rule 11 itself constitutes a
form of notice since the rule imposes an affirmative duty on an attorney
to conduct a reasonable inquiry into the viability of a pleading before it is
signed; an attorney could not assert that he or she had no notice or

266. 819 F.2d 1551 (11th Cir. 1987).
267. Id. at 1555.
268. Id, at 1556 (citing FED. R, Cv. P. 11).
269. Id.
270. Id.
271. Id. at 1557.
272, Id. at 1557-58.
273. Id. at 1558.
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knowledge of the standards of conduct that the rule itself provides."' 4

8. "The accused must be given an opportunity to respond, orally or in
writing as may be appropriate, to the invocation of Rule 11 and to justify
his or her actions. Rule 11 does not require that a hearing separate from
trial or other pretrial hearings be held on Rule 11 charges before sanc-
tions can be imposed; indeed the Advisory Committee Note indicates the
contrary is preferable."

'2 7'

9. While no rule exists that can set forth the amount of process due in
all cases, "the type and severity of the sanction are necessary elements in
the calculus. The more serious the possible sanction both in absolute size
and in relation to actual expenditures, the more process that will be
due.,,1=6

10. The Eleventh Circuit cautioned, however, that:

The feasonable inquiry standard of Rule 11 does not preclude the plain-
tiffs from establishing the merits of claims through discovery. Nor is
Rule 11 intended to chill innovative theories and vigorous advocacy that
bring about vital and positive changes in the law. The rule should not be
used to determine potentially controversial or unpopular suits. It does
not mean the end of doctrinal development, novel legal arguments, or
cases of first impression. The Advisory Committee Note specifies that
the rule 'is not intended to chill an attorney's enthusiasm or creativity in
pursuing factual or legal theories. ' 17

Loman Development Co. v. Daytona Hotel & Motel Suppliers'7 ' is a
good case to finish with, mainly because it should remind the practitioner
of the importance of knowing and following local federal district court
rules. In this case, the Eleventh Circuit held that parties making requests
for attorney's fees must make the request within a reasonable period of
time after the final judgment. Further, the decision noted that both the
Supreme Court and the Eleventh Circuit previously had stated that the
establishment of timeliness standards was best left to the district courts
through the adoption of local rules.'7 ' The district court that tried Loman
had promulgated such a local rule, making timeliness of the prevailing
party's request for attorney's fees governed by that rule."60

274. Id. at 1558-59.
275. Id. at 1559-60.
276. Id. at 1561.
277. Id.
278. 817 F.2d 1533 (11th Cir. 1987).
279. Id. at 1536.
280. Id.
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