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Georgia's New Collateral Source
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by David N. Rainwater*

"In civil jurisprudence it too often happens that there is so much law
that there is no room for justice; and that the claimant expires of wrong
in the midst of right, as mariners die of thirst in the midst of water."'

I. INTRODUCTION

The General Assembly abrogated the collateral source rule as a part of
the Tort Reform Act of 1987.2 Georgia courts and other courts applied
the rule at common law to exclude any evidence of benefits injured par-
ties received from sources other than the tortfeasor, and to prohibit any
reduction of allowable damages based on those benefits.'

This Article compares the new Georgia statute abrogating the rule with
similar statutory abrogations in other states and examines how those
states have dealt with this modification of the common law. The Article
also considers problems that the new rule may create in the trials of dam-
age suits.

* Partner in the firm of Rainwater & Christy, Cordele, Georgia. Mercer University (B.A.,
1970; J.D., 1973). Vice-President, Georgia Trial Lawyers Association (1983-Present); Diplo-
mat, The Association of Trial Lawyers of America. Member, State Bar of Georgia.

1. Colton, Foreword to 1 THE WORLD OF LAW xviii (E. London ed. 1960).

2. Tort Reform Act of 1987, § 3, 1987 Ga. Laws 915 (codified at O.C.G.A. § 51-12-1(b)
(Supp. 1987)).

3. Bennett v. Haley, 132 Ga. App. 512, 523, 208 S.E.2d 302, 310 (1974).
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II. THE TRADITIONAL RULE

A. The Rationales Behind the Rule

The Restatement (Second) of Torts states the collateral source rule as
follows: "Payments made to or benefits conferred on the injured party
from other sources are not credited against the tortfeasor's liability, al-
though they cover all or a part of the harm for which the tortfeasor is
liable.' 4 Scholars have criticized the rule in the past as illogical and as
based upon poor foundation.' The insurance industry, similarly, has ar-
gued that the rule over compensates plaintiffs. Courts applying the col-
lateral source rule have advanced the rationale that if courts reduce
plaintiffs' recoveries by the amount of collateral benefits, the deterrent
impact of tort actions will diminish.7 Courts also have held that the rule
is justified because plaintiffs have paid for collateral benefits and their
foresight should not lessen tortfeasors' liability, nor should plaintiffs be
penalized for purchasing increased protection. In other words, persons
who have invested years of insurance premiums to assure their medical
care should receive the benefits of their thrift, and the tortfeasor should
not garner the benefits of his victim's providence and foresight.'

The collateral source rule has long been a part of Georgia law and is
clearly stated in Bennett v. Haley.10 In Bennett, the court of appeals ana-
lyzed the rule as a rule of evidence and justified its implementation based
upon the evidentiary maxims of relevance and misuse of evidence by ju-
ries, and upon the prejudicial impact that the subject of insurance would
impose upon juries." In supporting the rule on evidentiary grounds, the
court quoted the United States Supreme Court:

[E]vidence of collateral benefits is readily subject to misuse by a jury.
[Cit.] It has long been recognized that evidence showing the defendant is
insured creates a substantial likelihood of misuse. Similarly, we must rec-
ognize that petitioner's receipt of collateral social insurance benefits in-

4. RESTATEMENT (SECOND) OF TORTS § 920A(2) (1979).
5. See McDowell, The Collateral Source Rule-The American Medical Association

and Tort Reform, 24 WASHBURN LJ. 205, 205 n.2 (1985).
6. Lorentzen & Rankin, The Collateral Source Issue: Forging a Middle Ground, 35

FED'N OF INS. COUNS. Q. 3, 5 (1984) (quoting Pretzel, Do We Need the Collateral Source
Rule?, 517 INS. L.J. 69, 72 (1966)).

7. See, e.g., Eastin v. Broomfield, 116 Ariz. 576, 583, 570 P.2d 744, 751 (1977).
8. See id.; see also Brown v. Stewart, 129 Cal. App. 3d 331, 335, 181 Cal. Rptr. 112, 115

(1982).
9. Brown, 129 Cal. App. 3d at 335, 181 Cal. Rptr. at 116.

10. 132 Ga. App. at 522, 208 S.E.2d at 310.
11. Id. at 524-25, 208 S.E.2d at 311.
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volves a substantial likelihood of prejudicial impact.2

The court in Bennett underscored the evidentiary purposes behind the
rule and stressed that the cost of medical expenses provided a means of
measuring general damages for attorneys and juries." The court noted
that permitting defendant to inform the jury that a collateral source com-
pensated plaintiff "might irretrievably upset the complex, delicate and
somewhat indefinable calculations which result in the normal jury
verdict."

1
4

B. Double Recovery Rule Not Violated

Georgia courts have consistently held that application of the collateral
source rule does not violate the rule prohibiting the recovery of double
damages.15 Payments that parties receive pursuant to contractual obliga-
tions in insurance policies, which are not in discharge of tortfeasors' lia-
bility, do not fall within the rule of cases prohibiting double recovery." '

C. The Collateral Source Rule and Subrogation

Georgia courts have, however, recognized the doctrine of subrogation. 7

In Carter v. Banks,'8 the Supreme Court of Georgia explained that subro-
gation could arise by contract between the insurer and the insured, by
statute, or in equity based upon the principle that the insured should not
collect damages for his loss from both his insurer and the tortfeasor."
The interplay between the collateral source rule and subrogation con-
trolled the flow of damages from the tortfeasor to claimant and then from
claimant to his collateral source insurer.2" This system kept issues simple
at trial and insulated the trier of fact from the complex secondary issues
of insurance and subrogation.

Insurance companies have increased their contractual subrogation
rights in recent years, particularly in group medical expense policies.
Medical insurers also have expanded noncovered expenses to include ex-

12. Id. (quoting Eichel v. New York Cent. R.R., 375 U.S. 253, 255 (1963)).
13. Id.
14. Id. (quoting Helfend v. Southern Cal. Rapid Transit Dist., 2 Cal. 3d 1, 11, 84 Cal.

Rptr. 173, 180 (1970)).
15. See, e.g., Peoples Bank v. Georgia Bank & Trust Co., 126 Ga. App. 768, 772, 191

S.E.2d 876, 879 (1972); State Farm Mut. Auto. Ins. Co. v. Board of Regents, 226 Ga. 310,
311, 174 S.E.2d 920, 922 (1970).

16. See supra cases cited note 15.
17. Carter v. Banks, 254 Ga. 550, 552, 330 S.E.2d 866, 867 (1985).
18. 254 Ga. 550, 330 S.E.2d 866 (1985).
19. Id. at 552, 330 S.E.2d at 867.
20. Id., 330 S.E.2d at 868.
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penses covered by no-fault policies, thus effectively eliminating the larg-
est area of collateral sources likely to arise in damage suits. Georgia's pre-
vious tort recovery system provided a method for juries to consider
liability and damages without being confused with insurance matters.
Subrogation adequately protected collateral source providers to the ex-
tent that they did not exclude coverage through contractual provisions.
The Tort Reform Act of 1987 completely alters this workable and tested
system.

III. THE NEw RULE

A. Purview of the Statute

Georgia's Tort Reform Act of 198722 and similar acts of other states
have altered rules of evidence and damages to accomplish the goals of
tort reform. Some states abolished the rule only in medical malpractice
actions.2 3 Florida and New York began with statutes limited to medical
malpractice actions but later expanded their statutes by amendments to
include all personal injury actions." Georgia's statute is somewhat
unique; it encompasses all civil actions for damages in tort and contract.
It provides:

In any civil action, whether in tort or in contract, for the recovery of
damages arising from a tortious injury in which special damages are
sought to be recovered or evidence of the same is otherwise introduced
by the plaintiff, evidence of all compensation, indemnity, insurance
(other than life insurance), wage loss replacement, income replacement,
or disability benefits or payments available to the injured party from any
and all governmental or private sources and the cost of providing and the
extent of such available benefits or payments shall be admissible for con-
sideration by the trier of fact. The trier of fact, in its discretion, may
consider such available benefits or payments and the cost thereof but
shall not be directed to reduce an award of damages accordingly."

The major features of the new Georgia statute are: (1) it applies to all
tort and contract cases, not just medical malpractice cases; (2) its applica-
tion is limited to cases in which plaintiffs introduce evidence concerning
special damages; (3) it makes no specific mention of the right of subroga-

21. 1987 Ga. Laws 915 (codified in scattered sections of O.C.G.A. title 51 (Supp. 1987)).
22. Id.
23. See, e.g., ALASKA STAT. § 09.55.548(b) (Supp. 1986); Amz. REv. STAT. ANN. § 12-565

(Supp. 1986); CAL. CIv. CODE § 3333.1 (West Supp. 1987).
24. FLA. STAT. ANN. §§ 768.71(1), 768.76 (1) (Harrison Supp. 1986); N.Y. Civ. PRAc. L. &

R. 4545(c) (McKinney Supp. 1987).
25. O.C.G.A. § 51-12-1(b) (Supp. 1987).
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tion to the providers of collateral benefits; (4) there is no mandatory re-
duction; and (5) 'collateral source' is defined to include all benefits from
any and all sources."

In addition to its great breadth, Georgia's statutory abrogation of the
rule contains an additional feature that appears unique in comparison
with other states' statutes.2 7 Georgia's statute applies only in cases in
which plaintiffs seek to introduce evidence concerning special damages.28

A plaintiff could conceivably avoid the statute by not seeking special
damages and by not introducing specific evidence of medical expenses
and lost wages, that is, by converting tort actions into pure 'pain and
suffering' cases."

B. Challenges to Other States' Statutes

By including all tort cases within its purview, the Georgia statute
should avoid the successful constitutional attack made against Ohio's
statutory abrogation of the collateral source rule in Graley v.
Satayatham.30 The relevant Ohio statute required medical malpractice
plaintiffs to list all collateral benefits in their complaints, but did not im-
pose this same requirement on plaintiffs in other tort actions." The court
in Graley found that this limitation to medical malpractice plaintiffs vio-
lated the fourteenth amendment of the United States Constitution and
article 1, section 2, of the Ohio Constitution, both of which mandate
"equal protection of the laws. 32 The statute conferred on medical mal-
practice defendants benefits that were unavailable to other defendants in
tort cases,33 and as a result, unconstitutionally deprived medical malprac-
tice plaintiffs of benefits that were available to other plaintiffs.3,4 A federal
district court, in Doran v. Priddy,35 similarly upheld an equal protection
challenge to Kansas' statutory abrogation of the collateral source rule.36

The courts of Arizona and California, however, rejected equal protection
arguments in actions seeking to declare similar statutes

26. Id.
27. See, e.g., ALASKA STAT. § 09.55.548(b) (Supp. 1986); ARIz. REv. STAT. ANN. § 12-565

(Supp. 1986); CAL. CIV. CODE § 3333.1 (West Supp. 1987); FLA. STAT. ANN. § 768.76 (1) (Har-
rison Supp. 1986); N.Y. Civ. PRAC. L. & R. 4545 (McKinney Supp. 1987).

28. O.C.G.A. § 51-12-1(b) (Supp. 1987).
29. See Kirtland & Packard v. Superior Court, 59 Cal. App. 3d 140, 146, 131 Cal. Rptr.

418, 421 (1976).
30. 74 Ohio Op. 2d 316, 343 N.E.2d 832 (1976).
31. 343 N.E.2d at 836.
32. Id.
33. Id.
34. Id.
35. 534 F. Supp. 30 (D. Kan. 1981).
36. Id. at 37.
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unconstitutional.37

Those decisions, including Doran, that held statutory abrogations of
the collateral source rule unconstitutional, applied a 'substantial relation-
ship' test that required a close correspondence between the stated legisla-
tive goals and the classifications and means the legislature selected to
achieve those goals. 8' Other courts, applying a 'rational basis' test that
accords greater tolerance and respect to legislative judgments concerning
societal goals and the best means of achieving those goals, have found
statutory abrogations of the rule constitutional. 3' Georgia courts tradi-
tionally have applied the 'rational basis' test in reviewing statutory enact-
ments that faced equal protection challenges."

C. Subrogation Issues

The Georgia statute offers no guidance concerning subrogation issues.
The absence of a provision addressing subrogation is the statute's most
serious practical and constitutional defect. Georgia courts recognize the
doctrine of subrogation, which provides that an insurer who has paid the
insured for his loss may recover from the tortfeasor.4

' An ideal statute
abolishing the collateral source rule would provide either that the rule not
be abolished as to collateral sources that have subrogation rights or liens
by law, or that providers of collateral sources considered by the trier of
fact have no subrogation rights. Otherwise, plaintiffs might receive less
than full compensation because there could be a double reduction from
their total damages. The impact of abolishing the collateral source rule
would be negated because the provider in a separate subrogation action
would recover from defendant tortfeasor the amount that the jury de-
ducted from plaintiff's judgment based upon evidence of collateral bene-
fits.42 A hypothetical example perhaps will more clearly illustrate this
possibility. Assume a plaintiff who is injured in the total amount of
$100,000 receives $40,000 from his insurer to cover medical expenses. The
jury hears evidence of this collateral benefit and reduces plaintiff's recov-
ery by $40,000, awarding a general verdict of $60,000. Because the new
statute does not eliminate subrogation rights of the collateral source pro-
vider (plaintiffs insurer), the collateral insurer may now sue plaintiff to
recover the $40,000 it paid. Plaintiff, absent a cumbersome special ver-
dict, cannot prove in defense that the jury in fact reduced recovery by the

37. Eastin v. Broomfield, 116 Ariz. 576, 585, 570 P.2d 744, 753 (1977); Miller v. Sciaroni,
172 Cal. App. 3d 306, 313, 218 Cal. Rptr. 219, 223-24 (1985).

38. 534 F. Supp. at 38-39.
39. See McDowell, supra note 5, at 218-19.
40. See, e.g., Allrid v. Emory Univ., 249 Ga. 35, 38, 285 S.E.2d 521, 524 (1982).
41. Carter v. Banks, 254 Ga. 550, 552, 330 S.E.2d 866, 867 (1985).
42. McDowell, supra note 5, at 217 n.41.
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amount of collateral benefits received. The result: a plaintiff injured in
the amount of $100,000 receives only $20,000.

Courts could avoid the situation envisioned in the preceding hypotheti-
cal by holding that evidence of collateral benefits is admissible only if the
provider has no right of subrogation."3 The possibility of a double deduc-
tion lent support to an equal protection challenge against New Hamp-
shire's statute.4" The New Hampshire statute provided that the jury
'shall' be instructed to reduce the award for economic loss;' reduction in
Georgia, however, is within the jury's discretion.' 6

The failure of the Georgia statute to define the subrogation rights of
collateral source providers, coupled with the discretionary power of the
trier of fact to consider collateral source evidence for whatever purposes
it desires, will likely produce an undesirable situation for all parties. Un-
less burdensome special verdicts are used, it will be impossible to deter-
mine whether the jury reduced the award based upon evidence of collat-
eral benefits. The failure of the statute to eliminate subrogation rights of
collateral source providers allows those providers to pursue either the
plaintiff who recovered the benefits, the defendant who did not have to
pay the benefits as a result of the implementation of the rule, or both,
depending upon the collateral provider's ability to ascertain facts at trial.

D. Prospective or Retroactive Application

The first problem courts will face concerning the new statute 7 is likely
to be whether to apply the statute to cases that arose prior to the effec-
tive date of the Act but reached trial after that date. The general rule is
that statutes apply prospectively; courts usually do not apply statutes ret-
roactively.' 8 Courts do give statutes retroactive operation, however, when
the statute's language imperatively requires it, or when the court's exami-
nation of the act as a whole leads to the conclusion that the legislature
intended the statute to apply retroactively. 9 Section 3 of the new Act,50

which abolishes the collateral source rule, mentions no effective date;
therefore, under the general rule, July 1, 1987, would be the effective
date." Section 5 of the Act," which concerns punitive damages, and sec-

43. Id.
44. Carson v. Maurer, 120 N.H. 925, 939, 424 A.2d 825, 835 (1980).
45. N.H. REV. STAT. ANN. § 507-C:71 (1983).
46. O.C.G.A. § 51-12-1(b) (Supp. 1987).
47. Id. § 51-12-1.
48. See id. § 1-3-5 (1982); Canton Textile Mills, Inc. v. Lathem, 253 Ga. 102, 103, 317

S.E.2d 189, 191 (1984),
49. 253 Ga. at 103, 317 S.E.2d at 191.
50. O.C.G.A. § 51-12-1 (Supp. 1987).
51. See 253 Ga. at 103, 317 S.E.2d at 191.
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tion 8,s3 which concerns joint liability and contribution, both specifically
provide that those sections apply only to causes of action arising on or
after July 1, 1987." In determining legislative intent from entire acts,
courts normally presume that a legislative enactment is to apply prospec-
tively from the date of enactment to avoid the inherent unfairness in ret-
roactive statutes.55 The absence of any retroactive intent in the Act"
should require section 3 of the Act, 7 along with sections 558 and 8,59 to
apply to causes of action that arose after July 1, 1987.

Even if courts overlook the requirement of a clear legislative intent for
retroactive application, there is an additional constitutional objection
against retroactive application. The Georgia Constitution mandates that
the legislature shall pass no retroactive laws." Considering this constitu-
tional provision along with Official Code of Georgia Annotated section 1-
3-5,61 Georgia courts have held that retroactive application of statutes
cannot disturb absolutely vested rights.62 A cause of action is deemed
vested at the time that all of the elements which, at law, combine to cre-
ate a cause of action, coexist."" A cause of action in tort, for example,
vests when three elements coexist: (1) the person is injured, (2) the per-
son learns or reasonably should have learned of the injury, and (3) the
person learns or reasonably should have learned of the cause of the
injury. 

4

Applying the new collateral source rule retroactively may have the ef-
fect of reducing damages to which a plaintiff was previously entitled and
which were vested. A California appeals court has denied retroactive ap-
plication,6" based both upon the lack of clear policy requiring retroactive
construction and upon the chance that evidence of damages a plaintiff
recovered from other sources in mitigation of damages would lessen the
total amount recovered by plaintiff in an action based upon an injury

52. O.C.G.A. § 51-12-5.1 (Supp. 1987).
53. Id. § 51-12-31.
54. Id. §§ 51-12-5.1(h), -33(c).
55. See, e.g., Cox v. Schweiker, 684 F.2d 310, 318-19 (5th Cir. Unit B 1982).
56. Tort Reform Act of 1987, 1987 Ga. Laws 915 (codified in scattered sections of

O.C.G.A. title 51 (Supp. 1987)).
57. O.C.G.A. § 51-12-1 (Supp. 1987).
58. Id. § 51-12-5.1(h).
59. Id. § 51-12-33(c).
60. GA. CONST. art. I, § 1, para. 10 (1983).
61. O.C.G.A. § 1-3-5 (1982).
62. See, e.g., Loveless v. Grooms, 180 Ga. App. 424, 425, 349 S.E.2d 281, 282 (1986);

Canton Textile Mills, Inc. v. Lathem, 253 Ga. 102, 317 S.E.2d 189, 191-92 (1984).
63. See Synalloy Corp. v. Newton, 254 Ga. 174, 176, 326 S.E.2d 470, 472 (1985).
64. Id. at 177, 326 S.E.2d at 472.
65. Bolen v. Woo, 96 Cal. App. 3d 944, 958, 158 Cal. Rptr. 454, 462 (1979) (citing Camp-

bell v. New York Evening Post, Inc., 245 N.Y. 320, 323-24, 157 N.E. 153, 154 (1927)).
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incurred prior to.the statute's effective date."' The lack of a clear legisla-
tive mandate for retroactive application and the constitutional prohibi-
tion against disturbing vested rights should also require prospective ap-
plication of the new statute in Georgia.

IV. ANTICIPATED PROBLEMS AT TRIAL

The primary source of the problems trial judges and lawyers may expe-
rience as they attempt to implement the modified collateral source rule, is
that rules of evidence were designed to aid in the discovery of truth
rather than to accomplish social goals. 7 The court in Bennett warned of
problems a jury could experience when considering collateral insurance
matters." It may be that the legislature now has made jury trials too
complex to expect meaningful results.

Every trial that involves special damages and collateral sources will
now have three distinct phases: (1) liability, (2) damages, and (3) collat-
eral insurance analysis. There is a strong argument that trial judges
should bifurcate the collateral insurance phase from the liability and
damage phase, based upon the concerns expressed by the court in Ben-
nett." The trial judge has the discretion to bifurcate the trial either to
avoid prejudice or for convenience.70 If punitive damages are involved,
the court would end up with a 'trifurcated' trial to meet the mandate of
section 5 of the Tort Reform Act of 1987.71

As a part of the collateral insurance analysis phase, a normal tort case
will be expanded to receive evidence on such collateral issues as:

(a) the cost of collateral benefits, (b) the extent of collateral benefits, (c)
an examination of policy provisions of the collateral source to determine
the extent of coverage and the effect of using the coverage on future
claims, (d) expert testimony concerning future insurability and cost as a
result of the claim, (e) expert actuarial testimony concerning the invest-
ment made by claimant to insure his coverage, (f) expert insurance testi-
mony concerning re-insurability of claimant in light of the subject matter
claim.

The investigation into such collateral matters as medical, hospitalization,
and disability insurance provisions will likely result in more complex and

66. Id.
67. O.C.G.A. § 24-1-2 (1982).
68. Bennett v. Haley, 132 Ga. App. at 524-25, 208 S.E.2d at 311.
69. Id.
70. Moore v. Thompson, 255 Ga. 236, 238 n.2, 336 S.E.2d 749, 751 n.2 (1985).
71. O.C.G.A. § 51-12-5.1(d)(1), (2) (Supp. 1987). Subsections (d)(1) and (2) provide that

the trier of fact first decides if an award of punitive damages shall be made, and if so, the
trial should immediately recommence to receive evidence to set the amount.
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lengthy trials for even the most basic tort cases. A claimant may now find
that his thriftiness in providing himself with risk protection works against
him in a trial for damages against a tortfeasor.

What mention could be made of defendant's insurance coverage? The
rule in Georgia is that evidence of liability insurance is irrelevant on the
issue of negligence.72 If the trial is bifurcated and negligence has been
determined, the jury in the 'insurance phase' of the proceedings considers
'any and all sources of compensation and indemnity insurances.1 3 This
consideration arguably should include even the defendant's liability cov-
erage. The new statute7 4 appears broad enough to include the defendant's
liability coverage as part of the plaintiff's collateral source.

V. CONCLUSION

The collateral source rule was deeply rooted in Georgia's tort recovery
system and intertwined with subrogation principles. Insurers drew con-
tracts and insureds signed contracts in reliance on the rule and its opera-
tion. Not only did the rule constitute a significant part of the substantive
law in Georgia's tort system, it also insured the reliability of the jury sys-
tem by keeping issues of law and concepts of recovery simple.

Removing the collateral source rule as a viable doctrine without di-
recting attention to issues of subrogation will cause considerable confu-
sion in the area of substantive tort law. That confusion will be minor;
however, compared to the increased complexity of trials that judges, law-
yers, and juries must face as they consider collateral insurance matters.
Whether the elimination of the rule will accomplish the desired reduction
in insurance costs is a problem for actuaries to consider; the disturbance
to the complex and delicate calculations of juries alluded to in Bennett 5

is a problem that those involved in the trial of cases must now attempt to
resolve.

72. T. GREEN, GA. LAW OF EVIDENCE § 73 (2d ed. 1983).
73. O.C.G.A. § 51-12-1(b) (Supp. 1987).
74. Id.
75. 132 Ga. App. 512, 208 S.E.2d 302 (1974).
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