Evidence
by Marc T. Treadwell*

1. INTRODUCTION

Every trial necessarily involves evidentiary issues and, as noted by
Judge Edmondson, "[tirials are human endeavors; all are flawed." 1 Consequently, it hardly is surprising that the Eleventh Circuit decided a large
number of cases during the survey period that involved evidentiary issues. Many of these cases, however, because of their peculiar facts or because the court of appeals summarily answered the questions presented,
do not warrant comment. This article addresses those cases which, in the
author's opinion, are of benefit to the practitioner in understanding the
Eleventh Circuit's view of the Federal Rules of Evidence.

II. FEDE.PAL RuLz OF EVDENCE 103. RULINGS ON

EVIDENCE

On occasion, cases that may cry for final disposition or affirmance of a
just result confront courts, yet the cases present "pesky" little issues
which seem, at first glance, destined to breathe life into a case or to
thwart justice by necessitating a reversal and remand. Fortunately, courts
are equipped with armaments to combat such pests. Rule 103(a),' with an
almost magical quality, permits an appellate court to avoid surrender to a
seemingly erroneous evidentiary ruling by the simple utterance of a few
words.' Thus, when a circuit court invokes the words "substantial rights"
from rule 103, 4 what was once a menacing issue threatening to bar a litigant from a final resting place becomes no more than a bump in the road.
Two cases decided by the Eleventh Circuit illustrate the effectiveness of
* Partner in the firm of Harris, Watkins, Davis & Chambless, Macon, Georgia. Valdosta
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Bar of Georgia.
Brown v. Dugger, 831 F.2d 1547, 1562 (11th Cir. 1987) (Edmondson, J., dissenting).
FED. R Evm. 103(a).
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Id.

1259

MERCER LAW REVIEW

1260

[Vol. 39

this potent weapon.5

During the survey year, Hunt v. Marchetti$made its second appearance before the Eleventh Circuit.7 In Hunt, E. Howard Hunt, Jr. sued

Marchetti and Liberty Lobby, alleging he was libeled by charges of involvement in the assassination of President John F. Kennedy. The first
panel decision reversed a jury verdict in Hunt's favor in the amount of
$650,000.' A second trial resulted in a verdict for defendants.10 Hunt alleged, inter alia, that the trial court erred in prohibiting him from reading into evidence certain portions of the deposition testimony of defendant's publisher."1 The excluded testimony seemed to indicate a failure to
verify the allegations against Hunt and thus was evidence of malice. After
first contending that he probably spoke with somebody in the FBI, CIA,
or Congress to verify the allegations, the publisher acknowledged that he
"would not make it a point to talk to anybody, because I am bored with
the whole assassination thing. 1 2 Hunt relied upon Federal Rules of Civil
Procedure 32(a)(2) which unequivocally permits the use of the deposition
testimony of an adverse party. s No doubt to Hunt's surprise, the Eleventh Circuit announced that it "need not consider whether the district
court erred in excluding [the publisher's] statements." ' The court pronounced that errors in admission or exclusion of evidence are not grounds
for reversal unless substantial rights of a party are affected. Hunt, the
Eleventh Circuit concluded, did not meet this burden. 15 Thus, the Eleventh Circuit, wielding rule 103 like a sword, dealt a fatal blow to litigation
which, the court may have felt, had been haunting the halls of justice far
too long.
Rule 103 was no less effective in Nicholson v. Gant.16 In Nicholson,
plaintiff successfully sued Gant, a county commissioner, as well as the
county commission for deprivation of her first amendment17 right of free
speech and her fourteenth amendment1 ' due process rights.1 ' Plaintiff
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Hunt v. Marchetti, 824 F.2d 916 (11th Cir. 1987); Nicholson v. Gant, 816 F.2d'591
Cir. 1987).
824 F.2d at 916.
See Hunt v. Liberty Lobby, 720 F.2d 631 (11th Cir. 1983).
824 F.2d at 916.
720 F.2d at 647.
824 F.2d at 917.
Id.
Id. at 920.
FED. R. Civ. P. 32(a)(2).
824 F.2d at 920.
Id.
816 F.2d 591 (11th Cir. 1987).
U.S. CONsT. amend. I.
U.S. CONST. amend. XIV.

19. 816 F.2d at 596.
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had supported an opponent of Commissioner Gant for the position of
chairman of the county commission.2' Gant won the election and, on his
first day in office, terminated plaintiff's employment.' 1 That the district
court directed a verdict in favor of plaintiff demonstrated the egregiousness of Gant's conduct.'2 At trial, however, the district court refused to

allow defendants to cross examine plaintiff regarding an EEOC complaint
in which plaintiff contended she was discharged on the basis of her sex
and age rather than because of her political activities.'3 Defendants, no
doubt with great fervor, contended the complaint was admissible as a
prior inconsistent statement concerning the reasons for plaintiff's discharge."4 It is difficult to see how defendants could properly be precluded
from cross examining plaintiff regarding this prior inconsistent statement,
but rule 103 saved plaintiff's day. Noting that evidentiary rulings should
be reversed only if a trial court abuses its "broad discretion" and thereby
effects "substantial rights," the court concluded simply that "no such
showing has been demonstrated in this case.'"" Stated another way, the
Eleventh Circuit was not about to let defendants, who could not even get
by a directed verdict motion, have yet another day in court.
To preserve for appeal a contention that evidence was erroneously excluded or admitted, rule 103 requires a timely objection "stating the specific ground of objection."' When applied literally, this provision has the
effect of limiting contentions on appeal to those specifically and expressly
raised before the trial court.' 7 In United States v. Suarez,'2 the Eleventh
Circuit resorted to such literal application with the consequence of avoiding an "interesting and difficult" issue.' In Suarez, defendant contended
that the trial court erroneously allowed his former attorney to testify as a
prosecution witness at defendant's trial.' 0 The attorney previously testified at a hearing on defendant's successful attempt to withdraw a guilty
plea. At the subsequent trial, defendant contended that the attorney-cli20. Id. at 593.
21. Id.
22. Id. at 596.
23. Id. at 600.
24. Id. While the Eleventh Circuit states that defendants contended the complaint was
"admissible," the opinion also suggests that defendants actually sought to cross examine
plaintiff about the statement pursuant to rule 613, which permits the examination of witnesses regarding prior statements. The statement, however, may have been admissible as
substantive evidence of an admission by a party opponent. See FED. R. EVID. 801(a)(2).
25. 816 F.2d at 600.
26. FED. R. Evm. 103(a).
27. See, e.g., United States v. Johnson, 722 F.2d 407 (8th Cir. 1983).
28. 820 F.2d 1158 (11th Cir. 1987).
29. Id. at 1161.
30. Id. at 1159.
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ent privilege was waived only for purposes of the change of plea proceeding, thus the court should not allow the attorney to testify at trial. The
district court rejected the objection."1 On appeal, defendant, for the first
time, urged application of Simmons v. United States.32 In Simmons, a
defendant testified at a suppression hearing to establish his ownership of
a suitcase containing contraband and thus his standing to contest the
search and seizure of the suitcase.3 By testifying to pursue his fourth
amendment" rights, defendant arguably waived his fifth amendment8 '
privilege against self incrimination. The Supreme Court found this dilemma intolerable and ruled that testimony at a suppression hearing
could not be used against a defendant at trial. 6
In Suarez, defendant argued that to exercise his right to withdraw his
plea, he had no choice but to rely on the testimony of his former attorney
and that an individual should not be placed in the dilemma of waiving
the attorney-client privilege for all purposes in order to exercise such a
right.37 Acknowledging defendant's dilemma, the Eleventh Circuit, "after
a careful review of the record," could find no indication that defendant
advanced his Simmons argument before the district court, hence his contention could not be raised on appeal."
Finally, in Self v. Great Lakes Dredge & Dock Co.," the Eleventh Circuit held that a party seeking the admission of a deposition replete with
hearsay cannot object to the exclusion of the deposition if the party
makes no attempt to call to the district court's attention the portions of
0
the deposition which are admissible.'
III.

FEDERAL RULE OF EVIDENCE

106.

REMAINDER OF OR RELATED

WRITINGS OR RECORDED STATEMENTS

In Rainey v. Beech Aircraft Corp.,41 discussed in greater detail below,'8
the Eleventh Circuit addressed two interesting issues. The court's appli-

31. Id.
32. 390 U.S. 377 (1968).
33. Id. at 381.
34. U.S. CONST. amend. IV.
35. U.S. CoNsT. amend. V.
36. 390 U.S. at 394.
37. 820 F.2d at 1160.
38. Id.
39. 832 F.2d 1540 (11th Cir. 1987).
40. Id. at 1556.
41. 827 F.2d 1498 (11th Cir. 1987) (en banc). The panel decision is reported at 784 F.2d
1523 (11th Cir. 1986).
42. See infra notes 262-67 and accompanying text.
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cation of rule 106', however, deserves brief mention.44 Rule 106 provides
that once a party introduces a writing, the opposing party may require
the introduction of any other part of the writing. 45 In Rainey, a defendant
called one of the plaintiffs as an adverse witness and examined him about
particular comments and a letter which he wrote. 4s Plaintiff's counsel
then sought to examine plaintiff concerning other portions of the letter.
The district court, however, did not permit this line of questioning.' 7 The
Eleventh Circuit held that rule 106 permits examination about portions
of a writing which place into context other portions about which there
had been previous inquiry.4" While the court acknowledged that rule 106
is "technically" limited to those situations in which a party seeks to introduce a writing, the court felt that defendant's inquiry into the contents of
the letter was tantamount to the introduction of the letter into evidence,
thus rule 106 was applicable." In a footnote, the court noted that the
portion of the letter in question was admissible under rule 801(d)(1)(B)
as a prior consistent statement offered to rebut an implied or express
charge that plaintiff made statements inconsistent with his allegations at
trial.50
IV. FEDERAL RULE OF EVIDENCE 403. ExCLUSION OF RELEVANT
EVIDENCE ON GROUNDS OF PREJUDICE, CONFUSION, OR WASTE OF TIME
Federal Rule of Evidence 40351 allows a trial court to exclude evidence,
even though relevant, under certain circumstances, most notably when
the danger of unfair prejudice substantially outweighs the probative value
of the evidence. The use of rule 403, however, because it results in the
exclusion of relevant evidence, is an extraordinary remedy that courts use
sparingly. 2 A district court's determination to exclude relevant evidence
because of its prejudicial impact will not be disturbed on appeal absent a
clear showing that the district court abused its discretion. 3
43. FFr. R. EVID. 106.
44. Regarding the application of rule 106, the en banc court unanimously adopted the
holding and reasoning of the panel decision. For a full discussion of this issue, consult the
panel decision.
45. FD. R. EVID. 106.
46. 784 F.2d at 1528.
47. Id. at 1529.
48. Id.
49. Id.
50. Id. at 1529-30 n.12; FED. R. EvID. 801(d)(1)(B).
51. Fan. R. EVID. 403.
52. See United States v. Betancourt, 734 F.2d 750, 757 (11th Cir.), cert. denied, 469 U.S.
1021 (1984).
53. See United States v. Sans, 731 F.2d 1521, 1532 (11th Cir. 1984), cert. denied, 469
U.S. 1111 (1985).
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In United States v. McLain," McLain contended that the district
court erroneously permitted the government to introduce the guilty pleas
of three codefendants."' Only one of the codefendants testified and the
complete text of his plea agreement was admitted over the objection of
McLain's attorney.*' The court admitted redacted plea agreements of the
remaining two codefendants without objection from McLain.57 The Eleventh Circuit acknowledged the general rule that admission of codefendant
guilty pleas is generally considered plain error.as The court, however, also
acknowledged "several examples" of when proof of a codefendant's guilty
plea may be properly admitted.' 9 If the government proffers a codefendant's guilty plea for a reason other than as evidence of a defendant's guilt,
the admissibility of the plea is governed by rule 403, and the district
court must determine whether its probative value is outweighed by its
unfair prejudicial impact." The Eleventh Circuit determined the propriety of the use of the guilty pleas in McLain under the guidelines set forth
in United States v. King.s1
[W]e must carefully examine all the facts and circumstances of the case
in their proper context. The presence or absence of an instruction is an
important factor, but it is also essential to consider other factors, such as
whether there was a proper purpose in introducing the fact of the guilty
plea, whether the plea was properly emphasized or used as substantive
evidence of guilt, whether the introduction of the plea was invited by
defense counsel, whether an objection was entered or an instruction re54. 823 F.2d 1457 (11th Cir. 1987).
55. Id. at 1464. McLain isthe former baseball player, Denny McLain. His conviction,
and the subsequent reversal of his conviction by the Eleventh Circuit, attracted widespread
media attention. Although beyond the scope of this Article, the Eleventh Circuit found that
the trial was "a classic example of judicial error and prosecutorial misconduct combining to
deprive the appellants of a fair trial." Id. at 1459. The opinion is interesting reading and,
while perhaps not sufficiently sympathetic to the plight of harried district judges and overloaded district courts, sends a clear message that ensuring the fairest possible trial should be
the foremost concern of a district judge.
56. Id. at 1464-65.
57. Id. at 1465.
58. Id. See United States v. Avery, 760 F.2d 1219 (11th Cir. 1984), cert. denied, 106 S.
Ct. 792 (1986).
59. 823 F.2d at 1465. Interestingly, in United States v. Griffin, 778 F.2d 707 (11th Cir.
1985), analyzed at 28 MERCER L. Rav. 1255-56 (1987), the Eleventh Circuit recognized only
two exceptions to the rule. First, if a codefendant pleads guilty during a trial and thus is no
longer present at trial, the district court may inform the jury that the absent codefendant
was excused for legally sufficient reasons that should have no bearing on the guilt or inno-

cence of the remaining defendant. Second, when a codefendant takes the witness stand,
evidence of his guilty plea may be introduced to aid the jury in assessing the codefendant's
credibility. 778 F.2d at 710 n.5.
60. 778 F.2d at 709.
61. 505 F.2d 602 (5th Cir. 1974).
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quested, whether the defendant's failure to object to the testimony could

have been the result of tactical considerations, and whether, in light of
all of the evidence, the failure to give an instruction was harmless beyond
62

a reasonable doubt.

Regarding the redacted guilty pleas, the Eleventh Circuit found they were
properly admitted. 3 The government's limited purpose in offering these
pleas was to demonstrate the absence of any agreement offering these codefendants lenient treatment in return for their testimony against McLain. 6" Moreover, it was clear to the Eleventh Circuit that McLain's failure to object to the pleas was a tactical decision on the part of his
attorney." The Eleventh Circuit, however, concluded that the trial judge
erred in admitting the complete text of the guilty plea agreement of the
other codefendant." The appeals court reached this conclusion notwithstanding that the government properly used the plea agreement to rehabilitate a testifying codefendant on redirect examination and that the district judge instructed the jury that the plea agreement could only be used
for determining the credibility of the witness." The court reached this
conclusion because the plea agreement contained information harmful to
McLain's defense that had no probative value concerning the codefendant's credibility." The trial court should have edited the plea agreement
to remove the offensive material, thus the admission of the agreement in
its entirety constituted clear error."O
In some situations, the restrictions of rule 403 are only as narrow or
broad as the imagination of the attorney seeking the admissibility of the
prejudicial evidence. In Wright v. Commercial Union Insurance Co.,70
plaintiff sued to recover insurance benefits for damage to his property.71
Defendant contended, inter alia, that plaintiff did not timely file a proof
of loss. At trial, plaintiff testified that he suffered from terminal cancer.
Defendant, understandably concerned with the jury knowing that it had
denied benefits to a terminally ill insured, contended that this testimony
should have been excluded under rule 403. While the evidence was clearly
highly prejudicial to defendant, the Eleventh Circuit ruled that the district court did not abuse its discretion in holding that the probative value
62.
63.

823 F.2d at 1465 (quoting United States v. King, 505 F.2d at 608).
Id. at 1466.

64. Id.
65. Id.
66.

Id.

67. Id.
68. Id.
69. Id.
70.

818 F.2d 832 (11th Cir. 1987).

71. Id. at 834.
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of the testimony outweighed this prejudice. 72 Because this evidence
tended to demonstrate plaintiff's mental condition and thus explain his
failure to comply with policy requirements concerning proofs of loss, the
jury was entitled to know that the insured was dying of cancer. The insured's death during the pendency of the appeal was of no consequence to
the Eleventh Circuit.7 8
V.

FEDERAL RULE OF EVIDENCE 404. CHARACTER EVIDENCE NOT

ADMISSIBLE To PROVE CONDUCT, ExCEPTIONS; OTHER CRIMES
Last year's survey noted the difficulties the Eleventh Circuit experienced in applying the proscription of rule 404(b)74 against the admission
of evidence of extrinsic acts to show conduct in conformity with such acts
on the-occasion in question.7 5 These difficulties were no less evident in
the present survey year and, as noted in last year's survey, the Eleventh
Circuit continued to defer to the district courts when faced with the issue
of whether extrinsic act evidence was properly admitted for some reason
other than to prove that a defendant acted in conformity with his prior
conduct.
In determining the admissibility of extrinsic act evidence, the Eleventh
Circuit utilizes the test established by the Fifth Circuit in United States
v. Beechum.

7

1

First it must be determined that the extrinsic offense evidence is relevant to an issue other than the defendant's character. Second, the evidence must possess probative value that is not substantially outweighed
by its undue prejudice and must meet the other requirements of Rule

403.77
The Beechum test substantially relaxed the previous standard used in de-

termining the admissibility of extrinsic act evidence.7 8 Though simply
stated, the Beechum test, fact sensitive as it is, is vexing in its
79
application.
72. Id. at 836-37.
73. Id. at 834 n.I.
74. FED. R. EvD. 404(b).
75. 38 MERcER L. REv. 1253, 1257-61 (1987).
76. 582 F.2d 898 (5th Cir. 1978).
77. Id. at 911.
78. See United States v. Broadway, 477 F.2d 991, 995 (5th Cir. 1973).
79. The Beechum test, however, is not as difficult to apply as it could be. The test
sharply departs from prior law and from present practice in a majority of other circuits by
requiring only that the government adduce evidence that would allow a jury to reasonably
find that the defendant committed the extrinsic act. See United States v. Kerr; 778 F.2d
690, 700-02 (11th Cir. 1985) (Hoffman, J., dissenting). Other circuits require that the gov-
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An example of the application of the Beechum test, though perhaps an
uncharacteristically simple one, is found in United States v. Boon San
Chong.s° Defendant, who was charged with extortion, invaded the home
of the victim and held the victim and his family at gunpoint until the
victim agreed to pay money for their release. 1 Defendant contended that
others coerced him to participate in the extortion. On cross examination,
the government elicited testimony concerning defendant's participation
in a similar home invasion three months earlier. Defendant contended
that this testimony'should have been excluded under rule 608(b)"2 which
prohibits the use of evidence of specific instances of prior conduct to attack or support credibility.13 The Eleventh Circuit, however, found the
testimony admissible under rule 404(b)." The court reasoned that defendant's participation in the prior home invasion tended to undermine
his assertion that he was coerced into participating in the second extortion, and thus the extrinsic act evidence was relevant to an issue other
than his character, thereby meeting the first element of the Beechum
test."' The trial court's instruction on the limited use of the evidence mitigated any unduly prejudicial effect and satisfied the second element of
the Beechum test." Under the circumstances, the Eleventh Circuit concluded, the district court did not abuse its discretion in admitting the
evidence.87 One would be remiss to fail to note that, notwithstanding the
Eleventh Circuit's careful, precise analysis and conclusion that the extrinsic act evidence was admissible for a permissible purpose, the government
arguably used this evidence in its closing argument to establish that defendant was simply acting in conformity with his prior conduct."
Of course, to be excluded under rule 404, the proffered evidence must,
in fact, be "extrinsic." For purposes of rule 404, "extrinsic" does not include all criminal activity or wrongs other than the charged offense. For
example, evidence is not extrinsic for the purposes of rule 404 if it arose
out of the same transaction or series of transactions as the charged offense; was inextricably intertwined with evidence of the charged offense;
ernment prove with clear and convincing evidence that a defendant committed the extrinsic
act. Id. at 701.

80. 829 F.2d 1572 (11th Cir. 1987).
81. Id. at 1573.
82. FED. K EvD. 608(b).
83. 829 F.2d at 1575-76.

84. Id. at 1576.
85. Id.
86. Id.
87. Id.
88. The prosecutor argued: "He's not 'little Boon San Chong,' he's big, and he's a big

criminal and he's done a lot of crimes ....
come back to do more." Id. at 1576 n.5.

Been in the [first] house, [second] house. He's
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or was necessary to complete the story of the charged offense.8 ' In United
States v. Champion," the Eleventh Circuit applied this principle although its application was difficult to discern from the opinion. In Champion, defendant contended that the district court improperly admitted
evidence establishing that he was in prison and a half-way house during a
portion of the charged conspiracy. 91 He contended that this evidence constituted extrinsic act evidence that should have been excluded under rule
404.91 The Eleventh Circuit concluded that the evidence was properly admitted because it was necessary to make the crime comprehensible to the
jury. 8 Without this evidence, the jury might have been unduly influenced
by defendant's absence during a portion of the activity upon which the
conspiracy charge was based." Unfortunately, the Eleventh Circuit simply stated that "in such circumstances, we need not engage in a Rule
404(b) analysis."' 98 The opinion would have been clearer if the court
stated that the evidence did not constitute extrinsic act evidence and
thus rule 404 was not applicable.
An argument frequently utilized by prosecutors seeking the admissibility of extrinsic act evidence is that the evidence is admissible as proof of
intent. United States v. Williams" provides an example of the analysis
used to determine the admissibility of evidence offered for this purpose
and, arguably, represents an expansion of the parameters of permissible
extrinsic act evidence. In Williams, the government charged defendant
with two counts of assault with a dangerous weapon. 97 The district court
permitted the government to adduce evidence of two prior rapes committed by Williams; on appeal defendant challenged the admission of this
evidence. 98 The government responded that the circumstances of the
rapes were sufficiently similar to the circumstances of the assaults to be
probative of defendant's intent and thus admissible under rule 404(b)."
Applying the Beechum test, the Eleventh Circuit agreed with the govern-

89. United States v. Martin, 794 F.2d 1531, 1533 (11th Cir. 1986); United States v.Butler, 792 F.2d 1528, 1535 (11th Cir. 1986); United States v. Collins, 779 F.2d 1520, 1532 (11th
Cir. 1986).
90. 813 F.2d 1154 (11th Cir. 1987).
91. Id. at 1172.
92. Id.
93. Id. at 1173.

94. Id.
95. Id.
96. 816 F.2d 1527 (11th Cir. 1987).
97. Id. at 1529.
98. Id. Significantly, the opinion does not state what the evidence of the rapes was or
whether defendant was charged or convicted.
99. Id. at 1531.
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ment.' 00 The Eleventh Circuit noted that generally it would not consider
rape and assault to be similar acts, but after a detailed examination of
the circumstances of the rapes and the assaults, the Eleventh Circuit concluded that the "strikingly similar" circumstances of the offenses justified
the admission of evidence of the rapes to demonstrate defendant's intent
in committing the assaults. 01 Thus, the first prong of the Beechum test
was satisfied.
Turning to the second prong of the Beechum test, the Eleventh Circuit
appeared to be somewhat troubled by the prejudicial impact of such evidence. 03 Noting that only unfair prejudice is prohibited, the Eleventh
Circuit held that it will find such prejudice only if the "extrinsic offenses
are of such a heinous nature that they are likely to sway the jury irrevoca° The prejudicial
bly to a decision of guilt. 103
impact, however, cannot be
considered in isolation; it must be evaluated in the context of the probative value of the extrinsic act evidence.' " For example, if the government's evidence of intent is weak, the extrinsic act evidence becomes essential and thus has higher probative value.'0 5 It was this consideration
that appeared to sway the Eleventh Circuit in Williams. Because the government lacked strong evidence of defendant's intent to commit the assaults, the extrinsic act evidence of the prior rapes became highly probative of defendant's intent and this probative value outweighed the
prejudicial impact of the evidence.'" Thus, the Eleventh Circuit affirmed
defendant's conviction.'0 7 The court, however, did feel it necessary to
note that "this is not to say we would consider assault and rape to be
similar acts in all cases."' 0
The Eleventh Circuit also allowed extrinsic act evidence in United
States v. Dorsey'09 because it was probative of intent. In Dorsey, the government charged defendant with conspiracy to import and to possess with
intent to distribute marijuana." 0 During the opening statement, defendant's counsel stated that his client was an "unwitting" observer at a conference where the conspiracy was planned."' The Eleventh Circuit felt
100.
101.
102.
103.

Id. at 1531-32.
Id. at 1531.
Id. at 1532.
Id.

104.
105.
106.
107.
108.
109.
110.
111.

Id.
Id. See, e.g., United States v. Hicks, 798 F.2d 446 (11th Cir. 1986).
816 F.2d at 1532.
Id. at 1532-33.
Id.
819 F.2d 1055 (11th Cir. 1987).
Id. at 1057.
Id. at 1060.
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that this made defendant's intent or lack of intent the central issue.11 2
The government then offered extrinsic act evidence of defendant's prior
and subsequent drug distribution activities. The trial court instructed the
jury that the government offered
this evidence solely for the purpose of
113
establishing defendant's intent.
Other than a subsequent conviction for selling marijuana, the testimony of a coconspirator who pled guilty apparently established the extrinsic act evidence. 4 The Eleventh Circuit relegated to a footnote defendant's contention that the coconspirator's testimony was insufficient
proof that he committed the extrinsic offenses. 1 6 In this footnote, the
Eleventh Circuit acknowledged that the government must prove that a
defendant committed the extrinsic offenses but stated that this normally
is a jury issue "unless the judge becomes convinced that the jury cannot
reasonably find that the defendant committed the alleged prior offense." 116 As noted above, the Eleventh Circuit, unlike a majority of the
other circuits, does not require that the government prove by clear and
convincing evidence a defendant's guilt of the extrinsic offenses." 7 By
concluding that the unsubstantiated testimony of a coconspirator who entered into a plea agreement with the government was sufficient to establish, for purposes of rule 404(b), guilt of the extrinsic offenses, it would
seem that the Eleventh Circuit has effectively relieved the government of
any meaningful burden to establish such guilt.
Assuming sufficient proof of defendant's guilt of the extrinsic offenses,
the requirements of the Beechum standard were easily met in Dorsey.
Clearly, the extrinsic act evidence was relevant to the issue of intent and
thus the first prong of the Beechum analysis was satisfied. In view of the
fact that the extrinsic offenses were similar in nature and proximate in
time to the charged offenses and because of the need for evidence of defendant's intent, the prejudicial impact of the extrinsic offenses did not
outweigh their probative value.

112. Id.
113. Id.
114. The opinion is very cryptic on exactly who this coconspirator was. Twelve individuals were indicted in the drug importation scheme and three pled not guilty and were tried.
Presumably, the remaining nine coconspirators pled guilty. The testifying coconspirator,
however, is not specifically identified as a coconspirator who pled guilty. He is, though, identified as a participant in the scheme. Id. at 1059.
115. Id. at 1060 n.3.
116. Id. at 1060 (quoting United States v. Byers, 600 F.2d 1130, 1132 (5th Cir. 1979)).
117. See supra notes 76-79 and accompanying text.
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VI. FEDERAL RULE OF EVIDENCE 501. PRIVILEGES

The Federal Rules of Evidence, rather than undertaking the daunting
task of formulating rules recognizing and defining various privileges, yield
to the courts and allow the federal judiciary to formulate such rules except in diversity cases, in which state law determines the existence of a
privilege." 8
During the survey year, the Eleventh Circuit rendered two decisions
that addressed the extent of the attorney-client privilege. In United
States v. Innella,"9 defendant was charged with failure to appear to begin serving a prison sentence. 2 ' Prior to trial, defendant moved in limine
to prevent his former attorney from testifying that he had informed defendant of the surrender date. This motion was denied and defendant was
convicted. On appeal, defendant acknowledged that the mere notification
by an attorney to his client of the date by which he must report to begin
serving a sentence is not protected by the attorney-client privilege. He
contended, however, that under the facts of his case, the attorney's testimony should have been excluded because it was the only evidence that
tended to establish that he knowingly and willfully failed to report."' 1 He
argued that the "last link doctrine" recognized in In Re: Grand Jury Pro22
ceedings (Jones)1
should be applied to his situation." 8 In Jones, the
Fifth Circuit, while acknowledging that matters relating to the identity of
a client and the receipt of fees are generally not protected by the attorney-client privilege, nevertheless held that an attorney could not be required to disclose his client's identity if such disclosure "would yield substantially probative links in an existing chain of exculpatory events or
transactions" and thus provide the last link of proof necessary to convict
a defendant.12 4 With no elaboration, the Eleventh Circuit declined to extend the "last link exception" as urged by defendant.2 5
In United States v. Suarez,12 6 the Eleventh Circuit held that the
waiver by the client of the attorney-client privilege at a hearing to determine whether the client's guilty plea should be withdrawn renders the
2 7
attorney's testimony admissible at a subsequent trial.
118.
119.
120.
121.
122.
123.
124.
125.
126.
127.

FED. R EvID. 501.
821 F.2d 1566 (11th Cir. 1987).
Id. at 1567.
Id.
517 F.2d 666 (5th Cir. 1975).
821 F.2d at 1567.
Id. (quoting In re Grand Jury Proceedings (Jones), 517 F.2d at 674).
Id.
820 F.2d 1158 (11th Cir. 1987).
Id. at 1160-61.
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In In Re: Grand Jury No. 86-3 (Will Roberts Corp.),'1" the Eleventh
Circuit addressed the issue of whether the sole shareholder in a one-man
corporation may raise a fifth amendment 1 9 personal privilege against the
act of producing corporate documents subpoenaed by a grand jury.'"0
This is an issue that has attracted some attention and that is far from
being resolved. Accordingly, discussion of the decisions that give rise to
this issue is appropriate. In Bellis v. United States'13 the United States
Supreme Court reaffirmed the longstanding principle that a corporation
cannot claim the fifth amendment privilege against self-incrimination. 8 2
Thus, the contents of corporate records are never privileged for fifth
amendment purposes. A corporate record custodian, however, does not
waive his personal privilege against self-incrimination by virtue of his position as custodian. 188 Given these principles-the nonprivileged nature of
corporate records on the one hand and the right of a records custodian to
assert his fifth amendment privilege on the other-perhaps it was inevitable that the courts would be faced with the issue of whether the act of
production of corporate records by a custodian may impinge a custodian's
fifth amendment privilege against self-incrimination.
Thus, the stage was set for the Supreme Court's decision in United
States v. Doe.13 The Supreme Court addressed the issue of whether the
fifth amendment privilege applied to the business records of a sole proprietorship. 188 The Court affirmed the principle that the documents
themselves were not privileged but recognized that the act of producing
the documents may well be.'" The Court recognized that the act of production may amount to a concession that incriminating documents are in
the possession or control of the custodian and may reveal the custodian's
belief that the documents produced are those described by the subpoena. 7 The Court, however, recognized that this is an inherently factual question and is not capable of categorical answer.'3$ Thus, the Court
deferred to the district court's factual conclusion that the act of producing the documents in this case would involve testimonial self-incrimination.'8 " Consequently, the custodian could not be compelled to produce
128.

816 F.2d 569 (11th Cir. 1986).

129. US. CoNsT. amend. V.
130. 816 F.2d at 570.
131.

417 U.S. 85 (1978).

132. Id. at 89.
133.
134.
135.
136.
137.
138.
139.

Curcio v. United States, 354 U.S. 118 (1957).
465 U.S. 605 (1985).
Id. at 610.
Id. at 612.
Id. at 613.
Id. at 613-14.
Id. at 614.
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the documents.'" This led the Third Circuit, sitting en banc, to hold that
a custodian of corporate records for a one-man professional corporation
could not be compelled to produce and authenticate those records absent
a determination that his possession of the records was not of evidentiary
significance and that their production could not be used for evidentiary
purposes.""
This conundrum came before the Eleventh Circuit in In Re: Grand
Jury No. 86-3 (Will Roberts Corp.). 4 In Roberts, the grand jury subpoena was directed to "The Will Roberts Corporation, Will Roberts,
President and/or Custodian of Records."' 34 Roberts, who was the sole
shareholder of the corporation, refused to produce the documents claiming that the act of production was testimonial and would violate his fifth
amendment privilege against self-incrimination."' The district court
found Roberts in contempt and an expedited appeal followed. 46 The
Eleventh Circuit rejected the Third Circuit's reasoning and attempted to
formulate a rule that would harmonize the potentially conflicting principles pertinent to the issue."4 6 Specifically, the Eleventh Circuit sought to
recognize that the act of production may be sufficiently testimonial to
permit a custodian to assert his personal fifth amendment privilege, and
yet acknowledge that corporate records are never immune from production. 1 7 Thus, the Eleventh Circuit held that a corporation, even a oneman corporation, must always produce its records either through its regular custodian or a person specially appointed for the purpose of producing
the requested documents."48 In certain instances, however, an individual
acting as records custodian can assert his personal privilege to avoid producing the documents himself."19 The Will Roberts Corporation subpoena
provided the Eleventh Circuit with an opportunity to illustrate the application of its holding. In part, the subpoena directed the production of "all
original records relating to the following check(s)."'16 This request is permissible because the custodian could produce the documents without
making an act or giving testimony that would be testimonial for purposes
of the fifth amendment.' 6' The subpoena, however, also asked for "other
140.
141.
142.
143.
144.
145.
146.
147.
148.
149.

Id.
In re Grand Jury Matter (Brown), 768 F.2d 525 (3d Cir. 1985) (en banc).
816 F.2d 569 (11th Cir. 1987).
Id. at 571.
Id.
Id.
Id. at 573.
Id. at 574.
Id. at 573.
Id.

150. Id.
151.

Id.
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records which identify the purpose of the check(s) and the identities and
addresses of the parties involved in the transactionsrepresented by this
check(s)." 15' This request potentially required an inquiry into the custodian's thought processes and thus would be subject to the privilege. Thus,
Roberts reaffirmed that a corporation must always produce its records. If,
however, the documents are producible only by reference to the custodian's subjective unrecorded thought processes, the custodian may raise
his fifth amendment privilege and avoid producing the documents himself. The custodian must then comply with the subpoena by appointing a
corporate agent to comply with the subpoena. The appointment of such
an agent is not testimonial in nature and, therefore, does not implicate
the fifth amendment.
The Eleventh Circuit's decision is a laudable effort to harmonize conflicting principles in an amorphous area. It is unlikely, however, that the
Eleventh Circuit has provided a definitive answer. For example, the Eleventh Circuit clearly requires the corporation to comply with the subpoena. Yet in a one-man corporation, it is difficult to see how such compliance would not, in some instances, necessarily invade the thought
processes of that man or woman. This invasion arguably is not avoided by
the appointment of an agent to produce the records as suggested by the
court. The appointment of an agent to respond to an offending request
still requires that agent to inquire into the thought processes of the custodian and then, by the act of production, disclose those thought processes.
VII.

FEDERAL RULE OF EVIDENCE

608. EVIDENCE OF CHARACTER AND

CONDUCT OF WITNESSES

With some qualification, rule 608(b) 153 narrowly prohibits the use of
extrinsic evidence of specific instances of conduct of a witness for attacking or supporting the witness' credibility. Frequently, however, courts
broadly and incorrectly apply rule 608(b) to exclude evidence of specific
instances of misconduct when offered for a reason other than to support
or attack credibility. The Eleventh Circuit's decision in United States v.
Callel " provides a good illustration of the proper application of rule
608(b). In Calle, defendant called a witness to rebut testimony of the
principal government witness. This rebuttal witness, according to defendant's offer of proof, would testify to a litany of specific instances of the
government's witness' extensive involvement in drug sales, thereby impeaching the witness' testimony that he had not engaged in such activ152.

153.

Id. (emphasis in original).
FED. R. EviD. 608(b).

154. 822 F.2d 1016 (11th Cir. 1987).

19881

EVIDENCE

1275

ity.'" The district court sustained the government's objection that the
rebuttal witness' testimony was an improper attempt to impeach by extrinsic proof of specific bad acts which were unrelated to the drug charges
at issue.156 The Eleventh Circuit noted that rule 608(b) only prohibits a
party from introducing extrinsic evidence of prior misconduct to impeach
the general credibility of a witness. 5 7 Evidence which contradicts the material testimony of a witness is not inadmissible merely because it concerns prior bad acts."" Examining the excluded testimony, the Eleventh
Circuit concluded that it would have been relevant to disprove a specific
material fact.6'" Specifically, the prosecution witness' testimony suggested
that he was a small-time drug user and had only bought and sold drugs
for his own personal use. The rebuttal witness, however, would portray
the prosecution witness as a major drug trafficker. Because the government contended that its witness was only an intermediary in need of
more extensive connections to complete the drug deal in question, demonstrating that the government witness already had such connections was
material to the defense. Moreover, the rebuttal evidence suggested a motive on the part of the prosecution witness to falsify his testimony. The
self-interest of a witness is never a collateral issue, therefore evidence of
prior bad acts may be admitted to show the witness' bias or self-interest. 6 0 Accordingly, the Eleventh Circuit reversed the district court and
remanded the case for a new trial.''1
VIII. FEDERAL RULE OF EVIDENCE 703. BASES OF OPINION TESTIMONY
By EXPEPWTS

In United States v. Scrima,16' an imaginative defendant sought to have
his cake and eat it too. The Eleventh Circuit was unimpressed. In Scrima,
defendant was charged with tax evasion and chose not to testify at trial.
His planned defense was the testimony of a business associate who was to
testify that defendant told him he had a cash hoard of $375,000 at the
beginning of the time in question in addition to an accountant who was to
testify as an expert witness to explain how this hoard could result in de155. Id. at 1019.
156. Id.
157. Id. at 1021.
158. Id. See United States v. Russell, 717 F.2d 518 (11th Cir. 1983); United States v.
Opager, 589 F.2d 799 (5th Cir. 1979).
159. 822 F.2d at 1021.
160. Id. See United States v. Noti, 731 F.2d 610 (9th Cir. 1984).
161. 822 F.2d at 1021. For a very broad interpretation of the scope of permissible crossexamination see Judge Clark's concurring opinion in Brown v. Dugger, 831 F.2d 1547, 155558 (11th Cir. 1987).
162. 819 F.2d 996 (11th Cir. 1987).
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fendant's substantial increase in net worth. 163 Such testimony would refute the government's contention that defendant's reported income alone
was insufficient to account for his increase in wealth.'" For reasons discussed later," the Eleventh Circuit concluded that the testimony of the
business associate was hearsay and thus inadmissible.'" Without this testimony, no admissible evidence supported the accountant's testimony,
and thus the jury was instructed that the accountant's conclusion that
defendant had $375,000 in available funds was a hypothetical figure and
was not to be considered as direct evidence of that fact.' Further, the
accountant was prohibited from testifying as to the basis for his conclusion insofar as it depended upon the hearsay testimony. Defendant argued that rule 7031's permitted the accountant, as an expert, to base his
opinion upon facts or data not necessarily admissible in evidence. The
Eleventh Circuit refused, however, to construe rule 703 as an open door
to the admissibility of evidence disguised as expert opinion.' 9 Rather, the
facts or data must be of a type reasonably relied upon by such experts.""0
The Eleventh Circuit wryly concluded that defendant made no showing
that accountants customarily rely on statements made to casual or business acquaintances to calculate a client's net worth.17 ' Absent such a
showing, the Eleventh Circuit was not about to allow defendant's expert
to slip in through the back door what could not gain entry through the
front.
IX.

FEDERAL RULE OF EvIDENCE

704.

OPINION ON ULTIMATE ISSUE

Congress radically changed procedures concerning the defense of insanity in the Comprehensive Crime Control Act of 1984.'72 Among these
changes was an amendment to rule 704"" that prohibits an expert in a
criminal case from stating an opinion with regard to the issue of whether
defendant did or did not have the mental state or condition constituting
an element of the crime or a defense to the crime.'7 In effect, the amend163.
164.
165.

Id. at 998.
Id.
See supra notes 250-58 and accompanying text.

166. 819 F.2d at 1002.
167.
168.
169.
170.
171.
172.
(Supp.
173.
174.

Id. at 998.
FED. R. EvID. 703.
819 F.2d at 1002.
Id.
Id.
Pub. L. No. 98-473, § 402(a), 98 Stat. 1837, 2057 (1984) (codified at 18 U.S.C. § 20
1986)); FzD. R. Evm. 704(b).
FED. R. EVID. 704.
In addition to the amendment of rule 704(b), the Act changed the definition of
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ment reverts to common law with regard to opinion testimony on the issue of insanity by providing that such an ultimate issue is a matter for
the trier of fact. 175 The Act became effective October 12, 1984. In view of
the restrictions on the insanity defense imposed by the Act, defendants
charged with crimes committed prior to the effective date, but tried after
the effective date, have sought to avoid the application of these changes.
The Eleventh Circuit dealt with this argument in two cases.
The Eleventh Circuit first addressed a challenge to the retroactive application of the Act in United States v. Freeman.17 In Freeman, defendant contended that the amendment to rule 704 restricted the preparation
of his defense in violation of the fifth amendment.1 7 7 The Eleventh Circuit summarily rejected this contention, reasoning that the change to rule
704 merely reserved for the jury the authority to determine a defendant's
sanity and did not prohibit a defendant from introducing evidence which
would be of assistance to the jury in making this determination.7 8 Also,
the Eleventh
Circuit noted that this restriction applied to the government
17
as well.
In United States v. Alexander,'"o defendant contended that the retrospective application of amended rule 704(b) violated the ex post facto
clause' 91 of the Constitution and that the amendment itself violated the
equal protection clause.1 82 Siding with the Fourth " and Sixth Circuits,'"
the Eleventh Circuit rejected defendant's ex post facto contention on the
grounds that the amendment to the rule was essentially procedural in nature and did not substantively alter the insanity defense. 85 Defendant's
equal protection challenge was premised on the argument that the
amendment to rule 704 applied only to defendants pleading insanity and
did not restrict other defendants' utilization of experts to testify on an
ultimate issue. Unfortunately, defendant could cite no authority in support of her argument. The court's discussion of this issue is not so much
an equal protection analysis as it is a primer for the proper application of
rule 704. The court noted that the legislative history of the Act supported
insanity and shifted the burden of proof from the government to the defendant. See United
States v. Freeman, 804 F.2d 1574 (11th Cir. 1986).
175. See FED. R. Evm. 704, advisory committee note.
176. 804 F.2d 1574 (11th Cir. 1986).
177.

U.S. CONST. amend. V.

178.
179.
180.
181.

804 F.2d at 1576.
Id.
805 F.2d 1458 (11th Cir. 1986).
U.S. CONST. art. I, § 9, cl. 3.

182.

U.S. CONST. amend. XIV.

183. United States v.Mest, 789 F.2d 1069 (4th Cir. 1986).
184. United States v. Prickett, 790 F.2d 35 (6th Cir. 1986).
185. 805 F.2d at 1462.
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a broad interpretation of rule 704 and called for permitting psychiatrists
to testify fully about a defendant.'6e Thus, district courts should liberally
admit evidence on the issue of insanity. All evidence relevant to the issue
of insanity which would be helpful to the jury should be admitted. Noting
that defendant was the beneficiary of such a liberal approach, the Eleventh Circuit concluded that the application of amended rule 704(b) did
not deprive her of the insanity defense but "merely placed the responsibility for the determination of that ultimate issue where it belonged, with
' 7
16
the jury."
X. ARTicLE VIII. HEARSAY
During the survey year, the Eleventh Circuit decided many cases involving the application of the six rules of evidence"s concerning hearsay.
Perhaps as a consequence of its geographic situs, most of these cases were
criminal appeals. The use of hearsay evidence in a criminal proceeding
would seem, on the surface, to conflict with the confrontation clause of
the sixth amendment.18" ' If the declarant is unavailable and his out-ofcourt statement is admitted into evidence, then a defendant will not "be
confronted with the witnesses against him." 190 Of course, hearsay evidence is admissible in criminal cases, albeit with some limitations. These
constitutional limitations have recently been modified by the United
States Supreme Court. 191 Several cases decided during the survey year
illustrate these modifications and some confusion over the status of the
law as well.
In Brown v. Dugger,/" a panel decision in which all three judges
deemed it necessary to write opinions, defendant, whose first trial had
ended in a mistrial, was convicted of first degree murder. Although the
jury recommended a life sentence, the trial court imposed the death sen186. Id. at 1462-63. See S. RaP. No. 225, 98th Cong. lst Sess. 231, reprintedin 1984 US.
CODE CONG. & ADMIN. NEws 3413.
187. 805 F.2d at 1464. The Eleventh Circuit also addressed the changes brought about
by the Act in United States v. Edwards, 819 F.2d 262 (11th Cir. 1987). Although the offense
with which defendant was charged was committed prior to the Act's effective date and he
was tried after the effective date, apparently no issue was raised with regard to the retroactive application of rule 704 because the court applied the rule without objection. Interestingly, however, the court commented that the parties agreed that the definitional change of
insanity was not applicable to defendant because its application would violate the ex post
facto prohibition. Id. at 262 n.3. In Freeman,the Eleventh Circuit held that the definitional
change did not violate "defendant's constitutional rights." 804 F.2d at 1576.
188. FED. R. Evin. 801-806.
189. U.S. CONST. amend. VI.
190. Id.
191. See infra notes 204-12 and accompanying text.
192. 831 F.2d 1547 (11th Cir. 1987).
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tence.1'' The Florida Supreme Court affirmed the conviction but reduced
the sentence to life imprisonment.'" The district court, rejecting a magistrate's recommendation, granted defendant's writ of habeas of corpus.1 's
The Eleventh Circuit, however, vacated the district court's writ and remanded for explanation of why a writ was appropriate.'" On remand, the
district court again granted a writ from which the state appealed.
The state's "chief witness" was a homicide detective who testified of a
confrontation he arranged between an eye witness and defendant.'" After
advising both the eye witness and defendant of their rights, the detective
asked the witness whether defendant was involved in the victim's murder.
The witness responded affirmatively. Defendant, after remaining silent
for a period of time, confessed to his role in the murder. Although defendant objected to the detective's testimony of the witness' statement,
the trial court admitted the evidence as an exception to the hearsay rule
on the grounds that the defendant was present when the witness spoke.'"
Although the Florida Supreme Court held that the evidence was not
admissible as an exception to the hearsay rule, it concluded that it was
admissible for a nonhearsay purpose as a "relevant operative fact."' " Applying often cited Ohio v. Roberts,200 the Eleventh Circuit concluded that
the admission of this testimony violated defendant's sixth amendment
right to confront witnesses.'0 1 Traditionally, Roberts has been interpreted
to impose two limitations on the use of hearsay evidence. First, the prosecution must demonstrate the unavailability of the declarant. Second, a
party may not use the statement unless it "bears adequate 'indicia of reliability.' "1202 In Brown, the Eleventh Circuit concluded that defendant's
sixth amendment rights had been violated because there was no indication that the state had demonstrated the unavailability of the witness and
there was no demonstration of the reliability of the witness' statement.'"
The Brown decision fails to mention that the Roberts test is no longer
sacrosanct. Notwithstanding the seemingly clear and heretofore assumed
requirement of Roberts that the declarant's unavailability be demonstrated,'2 4 the Supreme Court recently radically modified the Roberts
193. Id. at 1548.

194. Id.
195.
196.
197.
198.
199.
200.
201.
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204.

Id.
Brown v. Wainwright, 772 F.2d 780 (11th Cir. 1985).
831 F.2d at 1549.
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831 F.2d at 1151-52.
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Dutton v. Evans, 400 U.S. 74 (1970), it should be noted, has been interpreted to

1280

MERCER LAW REVIEW

[Vol. 39

test, at least to the extent it is applied to determine the admissibility of
coconspirator statements under rule 801(d)(2)(E). 205 In United States v.
Inadi,'" the Court concluded that Roberts does not stand for the proposition that "no out-of-court statement would be admissible without a
showing that the declarant is unavailable. ' 20 7 Instead, Roberts applies
only to the introduction in evidence of the preliminary hearing testimony
of a witness not produced at defendant's trial. Free from the shackles of
Roberts, the Court held that the confrontation clause does not require a
showing of unavailability as a prerequisite to the admission of a coconspirator statement under rule 801(d)(2)(E). 208 Thus, a coconspirator
statement is admissible regardless of the declarant's availability. Only the
use of prior testimony still depends on a prosecution showing of unavailability. The question, of course, is whether such a showing is necessary in
other hearsay contexts. The Eleventh Circuit has not addressed this question. Indeed, as demonstrated in Brown v. Dugger, the Eleventh Circuit
has on occasion not even recognized the Inadi decision.
A further example of the Eleventh Circuit's apparent ignorance of
United States v. Inadi is found in United States v. Caporale,2 " in which
the court dutifully applied the Roberts test to determine the admissibility
of coconspirator statements.210 In fairness, it must be noted that the declarant was dead and "therefore clearly unavailable. 21 1 In view of this
unassailable conclusion, perhaps the court felt it unnecessary to even
touch the Inadi can of worms. However, the Eleventh Circuit did recognize the Inadi holding in United States v. Machado.'"'
Without question, federal courts will be wrestling for some time with
the question of which hearsay exceptions require a demonstration of declarant unavailability to satisfy the confrontation clause and which do
not. While the Supreme Court's decision in Inadi may be logically sound,
Roberts at least stated a clear and general rule of relatively easy application. Courts now must examine each hearsay exception and determine
whether the proffered hearsay is more akin to prior testimony (Roberts)
or a coconspirator statement (Inadi).
The Roberts requirement of "adequate indicia of reliability" 1 is generally satisfied if the hearsay evidence falls within a "firmly rooted hearsay
relieve
205.
206.
207.
208.
209.
210.
211.

the prosecution from demonstrating unavailability in certain limited circumstances.
FED. R EVID. 801(d)(2)(E).
475 U.S. 387 (1986).
Id. at 394.
Id. at 398-99.
806 F.2d 1487, 1512 (11th Cir. 1986).
Id. at 1512; See FED. R. Evm. 801(a)(2)(E).
806 F.2d at 1512.

212. 804 F.2d 1537, 1543 (11th Cir. 1986).
213. 448 U.S. at 66.
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exception."' 4 In United States v.Caporale,"1' the Eleventh Circuit, after
concluding that the dead declarant was indeed unavailable, rejected a
challenge to the admissibility of coconspirators' statements under rule
801(d)(2)(E) on the grounds that defendants' rights of confrontation were
violated. 21 Technically, statements of coconspirators are not hearsay. For
purposes of confrontation clause analysis, however, the Eleventh Circuit
considers the admission of statements under rule 801(d)(2) to be within a
"firmly rooted hearsay exception."'" 7 Thus, if admissible under rule
801(d)(2)(E), statements of coconspirators are sufficiently reliable to satisfy the confrontation clause.
Rule 801(c) defines hearsay as "a statement, other than the one made
by the declarant while testifying at the trial or hearing, offered into evidence to prove the truth of the matter asserted."'1 8 The Eleventh Circuit's decision in United States v. Cruz," 9 gives some guidance on the
definitional parameters of hearsay in the context of two interesting hearsay issues. Unfortunately, the Eleventh Circuit only addressed one. In
Cruz, defendant objected to the admission of testimony by an agent of
the Georgia Bureau of Investigation with regard to a conversation with a
witness."20 While the trial court would not allow the agent to relate the
witness' comments during this conversation, he was permitted to testify
that he asked the witness if she would introduce him to her drug supplier.'" The agent arrested defendant at a subsequent meeting with the
agent and the witness. The Eleventh Circuit acknowledged that the jury
could have inferred that the defendant was the witness' source of drugs
because, in effect, the witness, in response to a request from the agent,
identified defendant as her supplier by bringing him to the subsequent
meeting.
According to the opinion, defendant contended that this testimony
amounted to testimony by the witness that defendant was her supplier."'
Because the witness did not testify, her out-of-court nonverbal statement
that defendant was her supplier was hearsay. The Eleventh Circuit rejected this contention. 2"' To be hearsay, the Eleventh Circuit reasoned,
an out-of-court statement must have two characteristics.2"' First, it must
214.
215.
216.
217.
218.
219.
220.
221.
222.
223.
224.

Id.; see also Pickett v. Bowen, 798 F.2d 1385 (11th Cir. 1986).
806 F.2d 1487 (11th Cir. 1986).
Id. at 1511-12.
Id.
FED. IL Evm. 801(c).
805 F.2d 1464 (11th Cir. 1986).
Id. at 1477-78.
Id. at 1478.
Id. at 1477.
Id. at 1478.
Id. at 1477.
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be a statement, which may be either an assertion or conduct intended as
an assertion, and, second, the statement must be offered to prove the
truth of the assertion."' Consequently, a statement offered to prove anything other than the truth of the matter asserted, is not hearsay.
The Eleventh Circuit then proceeded to determine whether the agent's
testimony of his out-of-court declarations constituted hearsay and concluded that this testimony was not offered to prove the truth of any assertion but rather was offered to prove the effect of the declaration upon
the witness.22 The statement "only tended to prove that [the witness]
heard such a statement, thus giving rise to the inference that [defendant]
was her supplier when she acted upon the request and [defendant] did in
fact accompany her to the next meeting." 2 7 The Eleventh Circuit also

concluded that the agent's out-of-court comments were not assertive
statements but rather were orders or requests."28 Thus, the agent's- out-of-

court statements were not hearsay. At this point, the Eleventh Circuit's
reasoning is beyond criticism and undoubtedly and clearly correct. However, its reasoning seems to prove conclusively defendant's true
contention.
While the agent's out-of-court statements may not have constituted
hearsay, the witness' assertive conduct appears quite clearly to constitute
hearsay; her conduct asserted that defendant was a drug supplier. Thus,
the agent testified that the witness "told" him that defendant was her
drug supplier. While it is conceivable that the testimony would have been
admissible for some permissible purpose, for example to explain the conduct of the agent in meeting with defendant, the Eleventh Circuit's failure to address this issue deprives us of analysis of a very interesting hearsay issue.
Rule 801(d)(2) 22"provides that out-of-court statements are not hearsay
if they constitute admissions of a party opponent. In addition to a party's
own admissions, admissions include statements that have been adopted
by a party, statements by persons authorized by the party to make statements, statements by a party's agent or employee, and statements by a
coconspirator."01
The adoption of an admission may be manifested in many ways, but
perhaps one of the most amusing is by a nudge in the ribs. In United
States v. Champion,"3 defendant cried foul when a witness was allowed
225.
226.
227.
228.
229.
230.
231.

Id. at 1477-78.
Id. at 1478.
Id.
Id.
FED. R. Evuo. 801(d)(2).
Id.
813 F.2d 1154 (11th Cir. 1987).
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to testify about a conversation in which defendant, the witness, and a
third individual were present.'M The witness asked defendant and the
third individual what had happened after one of the conspirators' several
plane crashes while attempting to smuggle marijuana into the United
States. The third individual replied that he had told the pilot not to
drink so much. The defendant then nudged the individual in the ribs and
told him not to speak about the incident further. The Eleventh Circuit
reasoned that defendant's verbal and nonverbal response to the admission was a statement manifesting defendant's adoption or belief in the
truth of the individual's statement.28 Thus, the testimony was admissible
under rule 801(d)(2)(B).'"
Rule 801(d)(2)(E)2'" permits the introduction of statements made by a
coconspirator during the course and furtherance of a conspiracy. Due to
the Eleventh Circuit's large criminal case load, several cases during the
survey year addressed this provision. In the Eleventh Circuit, the admissibility of coconspirator's statements is determined by what has been
called the James test which derives from the old Fifth Circuit's decision
in United States v. James.28 In James, the Fifth Circuit held that coconspirators' statements are not admissible unless the government shows by
evidence other than the statement itself that a conspiracy existed, that
the declarant and the defendant were members of the conspiracy, and
that the coconspirators made the statements in furtherance of the conspiracy.237 During the survey year, the Eleventh Circuit rejected defendants' attempts to restrict the use of coconspirators' statements.
In United States v. Noe, 2 " defendant alleged as error the district
court's refusal to instruct the jury that a coconspirator's statement could
not be used against her unless the jury first found that the government
had shown the existence of a conspiracy beyond a reasonable doubt. The
Eleventh Circuit rejected this argument.' 8 ' While the James test requires
a trial court to determine whether the elements of the test have been met
prior to the admission of a coconspirator's statement, there is no further
requirement that the jury make an independent determination of the existence of a conspiracy before considering the coconspirator's statement.
232.

Id. at 1172.

233. Id.
234. Id. Although perhaps unintentional, Judge Kravitch's opinion for the panel makes
for humorous reading. The competency of the conspirators in implementing their drug importation schemes seemed to be somewhat akin to that of the Keystone Cops.

235.

FED. . EViD. 801(d)(2)(E).

236.
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590 F.2d 575 (5th Cir.) (en banc), cert. denied, 442 U.S. 917 (1979).
Id. at 578.

238.

821 F.2d 604 (11th Cir. 1987).

239.
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In United States v. Orr, 40 defendant sought the production of a statement made by his coconspirator who entered into a plea agreement with
the government. The district court concluded that the statement did not
contain any material required to be disclosed under Brady v. Maryland,'M and thus refused to order the disclosure.24 2 On appeal, defendants
argued that rule 16(a)(1)(A) of the Federal Rules of Criminal Procedure,248 which permits a defendant to obtain his statement from the government, entitled them to production of this statement. Defendants argued that the coconspirator's statement could be admitted against them
and, thus, it essentially constituted their own admission. Consequently,
the statement should be produced under rule 16(a)(1)(A). In United
States v. Jackson,'" the Fourth Circuit permitted the discovery of coconspirators' statements under rule 16(a)(1)(A)." 5 The Fourth Circuit, however, sitting en banc, reconsidered the issue and held that rule
16(a)(1)(A) did not apply to coconspirators' statements. 246 The Eleventh
Circuit agreed with the en banc Fourth Circuit decision.4 7 In addition,
the Eleventh Circuit concluded that the statement would not have been
admissible under rule 801(d)(2)(E) because it was made in connection
with a plea agreement
and not in furtherance of the conspiracy as re8
quired by the rule.2
Rule 803"9 sets forth twenty-three specific exceptions and one general
exception to the prohibition against hearsay evidence even though the declarant is available as a witness. As noted earlier, United States v.
Scrima 50 addressed a desperate attempt by a taxpayer to avoid testifying
and yet provide an expert with sufficient information to express opinions.
The taxpayer attempted to provide this information by calling a business
associate as a witness to testify about an out-of-court conversation with
the taxpayer in which the taxpayer allegedly told the business associate
how much he had in available funds. The taxpayer contended that this
statement was admissible under rule 803(3), 803(1) or 803(24). Rule
803(3) permits the admission of a "statement of the declarant's then existing state of mind, emotion, sensation or physical condition ....
240.
241.
242.
243.
244.
245.
246.
247.
248.
249.
250.

825 F.2d 1537 (11th Cir, 1987).
373 U.S. 83 (1963).
825 F.2d at 1540-41.
FED. R. CriM. P. 16(a)(1)(A).
757 F.2d 1486, 1491 (4th Cir.), cert. denied, 474 U.S. 994 (1985).
Id. at 1491.
United States v. Roberts, 811 F.2d 257, 258 (4th Cir. 1987) (en banc).
825 F.2d at 1541.
Id. at 1541.
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The taxpayer argued that his statement was admissible to prove his state
of mind that he had funds to invest.
The Eleventh Circuit easily rejected this argument.25' First, the taxpayer's state of mind was not relevant.2' Second, the statement was, in
fact, offered to prove that he had the money, not that he thought he had
it.2" The inapplicability of rule 803(1), which permits the admission of
out-of-court statements of present sense impression, was obvious to the
Eleventh Circuit. Finally, the taxpayer could draw no comfort from rule
803(24), the residual or catch-all exception.2 5 To be admissible under
rule 803(24), a party must give notice of his intention to rely on the rule,
the statement must have guarantees of trustworthiness, materiality,
probativeness, and the interests of justice must be satisfied by the introduction of the evidence.'
In Scrima, the district court properly excluded the statement because
it lacked guarantees of trustworthiness and probativeness."7' Significantly, the Eleventh Circuit also noted that rule 803(24) was inapplicable
because the taxpayer made no showing that he reasonably could not have
produced a witness with personal knowledge of his available funds.'"
This suggests that the Eleventh Circuit may require, before the admission
of hearsay evidence under rule 803(24), a showing of necessity.
Rule 803(8) provides for the admissibility of public records and reports
as an exception to the rule against hearsay. Often, such records and reports will contain opinions. For example, a report of the investigation of
an airplane crash may contain opinions as to the cause of the crash. Unlike the business records exception to the hearsay rule,' rule 803(8) does
not specifically allow the introduction of such opinions.
In Smith v. Ithica Corp.,'60 the Fifth Circuit concluded that rule 803(8)
does not permit the admission of "evaluative conclusions and opinions."' 1 Smith, because it was decided prior to the split of the Fifth Circuit, is binding precedent in the Eleventh Circuit. In Rainey v. Beech
Aircraft Corp.,2 2 a panel decision concluded that Smith required the reversal of a district court for admitting a report containing such opin252.
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ions.'"1 The Eleventh Circuit, however, vacated the panel opinion and sat

en banc for the purpose of "reconsidering controlling authority in this
Circuit concerning the admissibility in evidence of an opinion expressed
in an investigative report of an airplane crash."' 2" The Eleventh Circuit,
however, found itself evenly divided. Judges Roney, Godbold, Hill, Fay,
Vance, and Clarke declined to overrule Smith, while Judges Tjoflat,
Kravitch, Johnson, Hatchett, Anderson, and Edmondson would have
ruled that opinions are admissible under rule 803(8). Because only a majority to an en banc court may change a prior precedent, Smith was not
overruled and remains good law.' 65
In a lengthy concurring opinion, Judge Tjoflat stated his case for why
Smith should be overruled.'" In part, Judge Tjoflat's argument is premised upon a virtual "presumption" of trustworthiness of governmental
investigations. 267 In the opinion of the author, this point militates in favor
of adherence to Smith rather than its rejection. Governmental investigators and their reports are far from infallible. Yet, jurors may be disposed
to accept without question the opinion of such a report simply because it
was prepared by the government. To allow one side in a lawsuit to use
such a report and to deprive the other of an opportunity to cross examine
the report would provide a potent advantage to one litigant at the expense of the other.
While opinions are admissible under rule 803(6) (the business record
exception), this rationale, again in the opinion of the author, supports the
case for the continued vitality of Smith. First, express allowance of opinions by rule 803(6) and the absence of any such express allowance in rule
803(8) suggests that Congress did not intend to sanction the admission of
opinions and conclusions in governmental reports. Second, business
records derive their reliability from the fact that they are routinely prepared in conjunction with regular business activity at the time the activity is being conducted. Governmental investigations, on the other hand,
necessarily occur after the fact. Thus, they lack the indicium of reliability
upon which the business records exception is based. Rather, their reliability derives solely from the competency and objectivity of the investigator.
Because the conclusions of the governmental report often go to the very
heart of the subject of the litigation, they should be subject to crossexamination.
The facts of Rainey provide an excellent illustration of the policy underlying Smith. Plaintiffs filed a civil suit against the manufacturer of an
263.
264.
265.
266.
267.
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827 F.2d 1498, 1499 (11th Cir. 1987) (en banc).
Id. at 1501.
Id. at 1501-16 (Tjoflat, J., concurring).
Id. at 1512.

EVIDENCE

1988]

1287

airplane seeking to recover for the death of their spouses while taking
part in a military training flight. A military investigator who did not testify at trial prepared the report in question. The report concluded that
the most probable cause of the crash was pilot error, a conclusion devastating to plaintiffs' case and, arguably, convenient for the government. No
one would suggest that it would be admissible had this report been prepared by an expert retained by defendants. Does the fact that the report's
author was employed by the government in any way lessen the importance of his cross-examination? Indeed, to the extent the report bears the
imprint of official approval and thus greater evidentiary weight, the need
for cross-examination is enhanced. In the opinion of the author, the Eleventh Circuit, albeit because of an even split, properly adhered to Smith.
XI.

MISCELLANEOUS

In United States v. Spears,2s 8 the government moved in limine for permission to allow government witnesses to explain at trial why certain pretrial statements were inconsistent with the testimony that they would
give at trial. The district court denied the motion and, for various reasons, dismissed the indictment; the government appealed 26 9 The district
court concluded that such explanations would amount to the introduction
of undisclosed mental processes which would be virtually immune from
cross-examination. 7 0 The Eleventh Circuit reversed, noting that it has repeatedly allowed prosecution witnesses to explain prior inconsistent
statements.2" Specifically, witnesses may explain their subjective fears
and beliefs that resulted in a prior inconsistent statement. Moreover,
such testimony may be elicited on direct examination and
the governS72
ment need not wait to rehabilitate its witness on redirect.
In United States v. Cruz,378 defendant contended that the trial court
improperly admitted evidence of acts committed by him prior to his
eighteenth birthday and in furtherance of the conspiracy.2 74 Without evidence of these pre-eighteen year old acts, defendant contended that the
evidence to convict him was insufficient. Defendant based his contention
upon the Federal Juvenile Delinquency Act,' 7 which sets forth the procedures for criminal proceedings against minors. The Eleventh Circuit re268.
269.
270.
271.
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jected this argument.7MFirst, citing rule 404(b),"' the court stated "[a]t a
minimum" the pre-eighteen acts were admissible to show defendant's
knowledge of the conspiracy. 78 The court then addressed the issue of
whether the pre-eighteen acts could be considered as substantive evidence of defendant's guilt.17 The court acknowledged that the Fourth
Circuit, in dicta, was of the opinion that pre-eighteen acts could not be
considered as substantive evidence of guilt."' The Eleventh Circuit, however, disagreed and held that once "sufficient evidence has been introduced that would allow a jury to reasonably conclude that the defendant's participation in a conspiracy continued after his eighteenth
birthday, then he may be tried as adult.""' At trial, the scope of evidence
is limited only by the Federal Rules of Evidence. Thus, evidence of acts
committed as a minor are not, solely because of defendant's minority at
that time, inadmissible and may be considered by the jury as substantive
evidence of guilt.

276. 805 F.2d at 1475-77.
277. FED. R. EvID. 404(b).
278. 805 F.2d at 1476.
279. Id.
280. Id. (citing United States v. Spoone, 741 F.2d 680, 687 (4th Cir. 1984), cert. denied,
469 U.S. 1162 (1985)).
281. Id.

