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Two trends in the area of employment discrimination law continued
during the 1987 survey period. Initially, there was a continuation of the
trend toward an increasing number of individual claims of discrimination,
coupled with a continued decline in the number of class actions. Sec-
ondly, there was a continuation of the trend toward an increased number
of age discrimination and sex discrimination claims (particularly in the
areas of sexual harassment and pregnancy). From a numerical standpoint,
compared to last year's survey, the number of cases the United States
Court of Appeals for the Eleventh Circuit decided this survey period re-
mained roughly the same, although the United States Supreme Court
handed down a number of significant decisions during the same period.'

* Partner in the firm of Corbin & Dickinson, Jacksonville, Florida. University of Virginia

(B.A., 1970); Walter F. George School of Law, Mercer University (J.D., cum laude, 1975).
Author: Labor Law, 1978 Fifth Circuit Survey, 30 MERCER L. REv. 887 (1979); "Bona Fide"
Seniority Systems-Are They Immune From Attack Under § 1981?, 53 FL. BJ. 525
(1979); The Administrative Remedy Before the EEOC: Is It Jurisdictional Anymore?, 57
FLA. B.J. 273 (1983); Employment Discrimination, 1984 Eleventh Circuit Survey, 36 MER-
cER L. Rsv. 1197 (1985); Employment Discrimination, 1985 Eleventh Circuit Survey, 37
MERCER L. REv. 1315 (1986). Member, State Bars of Florida and Georgia.

** Partner in the firm of Corbin & Dickinson, Jacksonville, Florida. Mercer University
(B.A., magna cum laude, 1972); Walter F. George School of Law, Mercer University (J.D.,
cum laude, 1975). Author: Labor Law, 1978 Fifth Circuit Survey, 30 ME~cER L. REv. 887
(1979); Subcontracting in the Public Sector, 1 CENTER FOR EMPLOYMENT RE. & L. REv. 8
(1980); The Transfer of Bargaining Unit Work to Avoid High Labor Costs-A Fresh Ap-
proach by the NLRB, 58 FLA. BJ. 406 (1984); Employment Discrimination, 1984 Eleventh
Circuit Survey, 36 MERCER L. Rsv. 1197 (1985); Employment Discrimination, 1985 Elev-
enth Circuit Survey, 37 MERCER L. REv. 1315 (1986). Member, State Bars of Florida and
Georgia.

1. This Article will cover significant cases in the area of employment discrimination law
handed down by the United States Supreme Court and the United States Court of Appeals
for the Eleventh Circuit during calendar year 1987. Cases arising under the following por-
tions of the United States Code are included: Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. §§ 2000e-e-17 (1982); The Age Discrimination in Employment Act of
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I. Trmx VII OF THE CxVu. RIGHTS ACT OF 1964

A. Coverage Under the Act

Two cases during the survey period addressed the scope of coverage
under Title VII. In Corporation of Presiding Bishop of Church of Jesus
Christ of Latter-Day Saints v. Amos, 2 the United States Supreme Court
was confronted with the constitutionality of the religious organization ex-
emption set forth in section 702 of the Act.3 Specifically, the Court con-
sidered the question of whether the section 702 exemption violates the
Establishment Clause of the First Amendment." Plaintiff worked as a
building engineer for the Deseret Gymnasium, a nonprofit facility, open
to the public, run and operated by defendant Corporation of the Presid-
ing Bishop of the Church of Jesus Christ of Latter-Day Saints.5 Plaintiff
was discharged in 1981 because he failed to qualify for a "temple recom-
mend" certifying that he was a member of the church and eligible to at-
tend its temples.s Plaintiff brought suit under Title VII alleging unlawful
discrimination on the basis of religion in violation of section 703 of the
Act.1 Defendants moved to dismiss relying upon the section 702 exemp-
tion.8 The district court, applying the three-part test established in
Lemon v. Kurtzman,' concluded that section 702 fails to meet the second
part of the Lemon test and has the primary effect of advancing religion.*0

The court declared section 702 unconstitutional and entered judgment for
plaintiff."1

On direct appeal pursuant to 28 U.S.C. § 1252,1 the Supreme Court

1967, as amended, 29 U.S.C. §§ 621-634 (1982); The Equal Pay Act of 1963, 29 U.S.C. §
206(d) (1982); The Civil Rights Acts of 1866 and 1871, 42 U.S.C. §§ 1981 and 1983 (1982);
and The Rehabilitation Act of 1973, as amended, 29 U.S.C. §§ 701-796i (1982).

2. 107 S. Ct. 2862 (1987).
3. Section 702 of Title VII provides in pertinent part: "This title shall not apply.., to

a religious corporation, association, educational institution, or society with respect to the
employment of individuals of a particular religion to perform work connected with the car-
rying on by such corporation, association, educational institution, or society of its activi-
ties." 42 U.S.C. § 2000e-1 (1982).

4. 107 S. Ct. at 2865.
5. Id.
6. Id.
7. 42 U.S.C. § 2000e-2 (1982).
8. 107 S. Ct at 2865.
9. 403 U.S. 602 (1971).

10. 107 S. Ct. at 2866.
11. Id. at 2867.
12. 28 U.S.C. § i252 (1982) allows a party to appeal directly to the United States Su-

preme Court from any "interlocutory or final judgment, decree or order of any court of the
United States... holding an Act of Congress unconstitutional in any civil action, suit, or
proceeding to which the United States... is a party."
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also applied the Lemon analysis, but reached the opposite conclusion."'
The principal issue was whether section 702 meets the second prong of
the Lemon test, i.e. whether it has a "principal or primary effect ... that
neither advances nor inhibits religion."' " The Court stated that a law is
not unconstitutional simply because it allows churches to advance reli-
gion as distinguished from the government advancing religion."5 The
Court concluded: "Where, as here, government acts with the proper pur-
pose of lifting a regulation that burdens the exercise of religion, we see no
reason to require that the exemption comes packaged with benefits to
secular entities."' 6 Finding that section 702 easily passed muster under
the other two parts of the Lemon test, the Supreme Court reversed.17

In Stinson v. Hornsby," the Eleventh Circuit was confronted with the
issue of whether a member of the Alabama National Guard fell within the
protective scope of Title VII."9 Plaintiff, a Training NCO/Systems Super-
visor with the Guard, was terminated in September 1985. He brought an
action alleging that his termination was racially discriminatory.' 0 The dis-
trict court dismissed the action, finding that plaintiff was a full-time uni-
formed employee on military duty, and thus had no claim under Title
VII.2"

The Eleventh Circuit agreed.22 Relying heavily upon the Eighth Cir-
cuit's decision in Taylor v. Jones,"2 which declared Title VII inapplicable
to persons enlisted in the Armed Forces, including the National Guard,
the court found that plaintiff should be considered as a military person-
nel rather than an employee of the State of Alabama."

B. Theories of Liability and Burdens of Proof

Sexual Harassment Cases. The Eleventh Circuit decided two sig-
nificant cases during the survey period in the ever-evolving area of sexual
harassment. Both, no doubt, will be cited often in future litigation.

Sparks v. Pilot Freight Carriers, Inc.," was the court's first opportu-
nity to address the sexual harassment issue since the Supreme Court's

13. 107 S. Ct. at 2868.
14. Id. (quoting Lemon v. Kurtzman, 403 U.S. 602, 612 (1971)).
15. Id. at 2868-69.
16. Id. at 2869.
17. Id. at 2870.
18. 821 F.2d 1537 (11th Cir. 1987).
19. Id. at 1538.
20. Id.
21. Id. at 1538-39.
22. Id. at 1540-41.
23. 653 F.2d 1193 (8th Cir. 1981).
24. 821 F.2d at 1541.
25. 830 F.2d 1554 (11th Cir. 1987).
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pronouncement in Meritor Savings Bank v. Vinson." In Sparks, plaintiff
worked as a billing clerk at the company's Duluth, Georgia trucking ter-
minal. 2

7 She alleged that, over a period of time, the terminal manager of
the facility harassed her. This harassment included the terminal man-
ager's following actions: calling plaintiff into his office to ask her if she
was married or had a boyfriend and if she could become pregnant; put-
ting his hands on her to rub her shoulders or "fool with" and smell her
hair; repeatedly inquiring into her personal life; asking if he could come
to her house with a bottle of wine; and making remarks such as "you'd
better be nice to me," and "your fate is in my hands.' 8 It was undisputed
that plaintiff never complained to any of the terminal manager's superi-
ors at Pilot Freight Carriers about his conduct.20 When the Duluth termi-
nal closed, plaintiff was transferred to the company's Atlanta facility
which was operated by a different terminal manager.3 0 The Duluth termi-
nal manager, however, also was transferred to Atlanta as a sales man-
ager."1 Shortly thereafter, plaintiff was fired by the Atlanta terminal man-
ager for allegedly failing to properly follow the company's policy for
calling in sick.2 In response to plaintiff's subsequent action under Title
VII, the district court granted summary judgment in favor of Pilot.'3

On appeal, the Eleventh Circuit reversed.34 The court disagreed with
the district court's utilization of a respondeat superior theory, 3 when, as
here, the plaintiff alleges that the harassing conduct emanated from both
her supervisor and her "employer.'3 The court concluded: "Thus, where
the harasser is plaintiff's employer, respondeat superior theory does not
apply and plaintiff need not establish that she gave anyone notice of the
harassment.' 7 The court went on to conclude that if the terminal man-
ager was acting as Pilot's "agent" when he allegedly sexually harassed
plaintiff, Pilot, was "directly liable" for this conduct." Relying upon Vin-
son, the court found that the definition of "agent" is to be determined by

26. 447 U.S. 57 (1986).
27. 830 F.2d at 1556.
28. Id.
29. Id.
30. Id.
31. Id.
32. Id.
33. Id. at 1557.
34. Id.
35. Under the respondeat superior theory adopted by the district court, plaintiff, in or-

der to prevail, had to show that her employer "knew or should have known" of the sexual
harassment against plaintiff and "failed to take prompt remedial action." Id.

36. Id. at 1557-58.
37. Id. at 1558.
38. Id.
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common law agency principles."' Since the terminal manager in question
was vested with both the actual and apparent authority to alter plaintiff's
employment status, including the authority to discharge her, the court
found that a genuine issue of material fact remained concerning whether
the terminal manager was acting as Pilot's agent.4° The action was re-
manded to the district court for purposes of making this determination.4

Employers confronted with sexual harassment litigation, in addition to
defending claims under Title VII, increasingly are finding themselves de-
fending pendent state law tort claims such as the intentional infliction of
emotional distress, battery, or the like. These so-called "tag-along torts"
can prove particularly troublesome to defend since they typically entitle a
plaintiff to a jury trial and types of damages, traditionally unavailable
under Title VII, such as compensatory and/or punitive damages. This was
the case in Studstill v. Borg Warner Leasing.B Plaintiff, employed at the
company's leasing branch office in Orlando, Florida, alleged that her su-
pervisor sexually harassed her, both in the form of physical touching and
in the form of verbal statements including "dirty jokes, off-color com-
ments, and profane suggestions." 3 Plaintiff filed an action under Title
VII, as well as two pendent state claims for the intentional infliction of
emotional distress and for civil assault and battery." The district court
dismissed the pendent state claims, finding that since plaintiff was cov-
ered by Florida's Workers' Compensation Law, her tort claims were
barred by the exclusivity provisions set forth in section 440.11(1) of the
Florida Statutes."

On appeal, the Eleventh Circuit agreed." It found that the federal
courts are bound by the Florida state court decisions in Brown v. Winn-
Dixie Montgomery, Inc.,'4 and Schwartz v. Zippy Mart, Inc.," both of
which applied the Florida Workers' Compensation exclusivity defense to
physical battery claims. The Eleventh Circuit also affirmed the dismissal

39. Id.
40. Id. at 1559-60.
41. Id. at 1566.
42. 806 F.2d 1005 (11th Cir. 1986).
43. Id. at 1007.
44. Id. at 1006.
45. FLA. STAT. § 440.11(1) (1987) provides in pertinent part:

Exclusiveness of liability.-(1) The liability of an employer prescribed in § 440.10
shall be exclusive and in place of all other liability of such employer to any third-
party tortfeasor and to the employee, the legal representative thereof, husband or
wife... and anyone otherwise entitled to recover damages from such employer
S.. on account of such injury or death.

Id.
46. 806 F.2d at 1007-08.
47. 469 So. 2d 155 (Fla. App. 1985) (en banc).
48. 470 So. 2d 720 (Fla. App. 1985) (n banc).
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of plaintiff's claim alleging verbal harassment.' Citing the Florida case of
Ponton v. Scarfone," the court concluded:

Even if it were true that verbal sexual harassment constituted a tort not
covered by the Florida Workers' Compensation Law, Florida case law in-
dicates that verbal sexual harassment of the type that Ms. Studstill al-
leges does not constitute conduct sufficiently heinous to support a claim
for intentional infliction of emotional distress. 1

Pregnancy cases. The Supreme Court decided two cases during 1987
relating to discrimination on the basis of pregnancy, both of which argua-
bly support the notion of states rights in this area. In California Federal
Savings & Loan Association v. Guerra,"2 the Court considered whether
Title VII, as amended by the Pregnancy Discrimination Act of 1978
(PDA),' 3 preempted California's Fair Employment and Housing Act."
The California act was a comprehensive remedial statute governing dis-
crimination in employment and housing that placed more stringent re-
quirements upon California employers with respect to pregnancy leave
than does Title VII.6 The California law affirmatively required employers
to provide female employees an unpaid pregnancy disability leave of up
to four months, and also required employers to reinstate an employee re-
turning from pregnancy leave absent a showing of business necessity."
Confronted with an administrative hearing under the state law, the com-
pany, California Federal, brought a declaratory judgment action in fed-
eral court, seeking an injunction against the enforcement of the state
law.57 The district court graned the company's motion for summary
judgment finding that Title VII preempted the state law, since the state
law required the "preferential treatment" of pregnant female employees
and thus was inconsistent with Title VII."

The United States Court of Appeals for the Ninth Circuit reversed, and
the Supreme Court affirmed its determination." Finding no congressional
intent, either express or implied, to preempt state law in the field of em-
ployment discrimination law, the Supreme Court found that the state law
nonetheless could be preempted "to the extent that it actually conflicts

49. 806 F.2d at 1008.
50. 468 So. 2d 1009 (Fla. App. 1985).
51. 806 F.2d at 1008.
52. 107 S. Ct. 683 (1987).
53. 42 U.S.C. § 2000e(k) (1982).
54. CAL. GOV'T CODE §§ 12900-12996 (West 1980 & Supp. 1986).
55. 107 S. Ct. at 686-87.
56. Id.
57. Id. at 688.
58. Id.
59. Id. at 689.
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with federal law." 60

Agreeing with the Ninth Circuit that the federal PDA was intended to
be "a floor beneath which pregnancy disability benefits may not
drop-not a ceiling above which they may not rise,"6"1 the Court found
that California law was not inconsistent with federal law because the two
acts shared a "common goal." Hence, the state law was not preempted by
Title VIL"

One week later, the Supreme Court decided Wimberly v. Labor and
Industrial Relations Commission.3 In Wimberly, the Court addressed
the issue of whether the Federal Unemployment Tax Act" prohibited a
state from disqualifying unemployment compensation claimants who left
their jobs because of pregnancy." Plaintiff, employed by J.C. Penney
Company, requested and was granted a leave of absence for pregnancy."
Upon her return, however, she was notified that no positions were availa-
ble.67 Plaintiff filed a claim for unemployment benefits, but her claim was
denied by the Division of Employment Security pursuant to a state law
that disqualified a claimant who "left his work voluntarily without good
cause attributable to his work or to his employer."" The Missouri Su-
preme Court ultimately affirmed the denial of benefits."

The United States Supreme Court examined the minimum federal
standards set forth in the Federal Unemployment Tax Act (FUTA), "0

particularly the standard in section 3304(a)(12) of the Act which requires
that "no person shall be denied compensation under such State law solely
on the basis of pregnancy or termination of pregnancy."' Although agree-
ing that Congress intended to prohibit states from singling out pregnancy
for unfavorable treatment, the Court found that the federal statute did
not "mandate preferential treatment."71 Since it was undisputed that
Missouri disqualified all claimants leaving work for reasons not causally
connected to their work or their employer (not just pregnancy claimants),
the Court held that Missouri acted within its rights in disqualifying un-

60. Id.
61. Id. at 692 (quoting California Fed. Say. & Loan Ass'n v. Guerra, 758 F.2d 390, 396

(9th Cir. 1985)).
62. Id. at 693-95.
63. 107 S. Ct. 821 (1987).
64. 26 U.S.C. §§ 3301-3311 (1982).
65. 107 S. Ct. at 823.
66. Id.
67. Id.
68. Id.
69. Id.
70. 29 U.S.C. § 3304(a)(12) (1982).
71. Id. (emphasis added).
72. 107 S. Ct. at 828.
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employment benefits.' s

In Garner v. Wal-Mart Stores, Inc.," the Eleventh Circuit addressed
the concept of "constructive discharge" in the context of a pregnancy
leave."' Plaintiff was a manager of the household goods department of a
W6l-Mart store.76 Upon her return from pregnancy leave, she was advised
that her former position was no longer available. 7 She was given an as-
signment as a "floater," a job which carried less authority and involved
working in various departments." Upset with this turn of events, plaintiff
resigned after only one day back on the job." Plaintiff brought an action
under Title VII alleging that Wal-Mart discriminated against her on the
basis of sex by (1) demoting her after her maternity leave, and (2) con-
structively discharging her.'" The district court found that plaintiff's de-
motion was discriminatory, but that she was not constructively dis-
charged, and awarded nominal damages of one dollar.'1

The Eleventh Circuit held that the district court's finding of no con-
structive discharge was not clearly erroneous. 12 While recognizing that
"hurt feelings" could form part of the "constructive discharge scenario,"
the court found that it was not reasonable for an employee to resign "af-
ter one day's disappointment .... ."83 Reiterating the standard that a
constructive discharge requires a finding of working conditions "so diffi-
cult or unpleasant" that a "reasonable person" would feel compelled to
resign," the court concluded as follows: "Part of an employee's obligation
to be reasonable is an obligation not to assume the worst, and not to
jump to conclusions too fast.""

An unusual factual scenario was presented to the Eleventh Circuit in
Tamini v. Howard Johnson Co.86 Plaintiff was employed as a desk clerk
at a Howard Johnson Motor Lodge in Montgomery, Alabama."1 After she
became pregnant, the manager of the lodge instituted a new dress code
that required all women to wear make-up and lipstick." Plaintiff, the

73, Id. at 825, 828.
74. 807 F.2d 1536 (11th Cir. 1987).
75. Id. at 1538-39.
76. Id. at 1538.
77. Id.
78. Id.
79. Id.
80. Id. at 1537.
81. Id.
82. Id. at 1539.
83. Id.
84. Id.
85. Id. (emphasis added).
86. 807 F.2d 1550 (11th Cir. 1987).
87. Id. at 1550.
88. Id.
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only women at the lodge who did not wear make-up and lipstick, refused
to comply with the dress code and was terminated. 0 The district court
found that defendant's reason for discharging plaintiff was pretextual,
and that the new dress code was instituted "only after plaintiff became
pregnant and her appearance deteriorated."'0

On appeal, the Eleventh Circuit ruled that it did not need to decide
whether an employer "under certain circumstances may require its female
employees to wear make-up."' 1 The court concluded that this was "one of
those gray cases" that the district court could decide either way, and ac-
cordingly, "[wie leave it at that.""

Disparate Treatment Cases. In the typical disparate treatment
case, absent any direct evidence of discrimination," the plaintiff generally
bears the familiar model of proof set forth by the Supreme Court in Mc-
Donnell Douglas Corp. v. Green," and Texas Department of Community
Affairs v. Burdine.e" Once a district court has entered its findings under
this model, however, whether it be a finding of discrimination or no dis-
crimination, the Supreme Court has mandated that the district court's
findings shall not be set aside unless "clearly erroneous.'

This discretion granted the district court was apparent in two cases
during the survey period. In Smith v. Papp Clinic, P.A.," plaintiff, a
black female, was fired from her position of lab technician." On the eve-
ning in question, she was acting as supervisor of the lab. 9 A coworker
advised plaintiff that she checked with all the nurses and no more lab
work needed to be done that day.100 Plaintiff and the coworker left the
lab at approximately 5:30 p.m."' As things turned out, however, a doctor
needed lab services after 5:30 p.m. on that evening.' 0 After an investiga-
tion the following day, plaintiff was fired for "negligence," but the co-

89. Id.
90. Id. at 1554.
91. Id.
92. Id. at 1556.
93. See, e.g., Thompkins v. Morris Brown College, 752 F.2d 558 (11th Cir. 1985); Miles

v. M.N.C. Corp., 750 F.2d 867 (11th Cir. 1985); and Lee v. Russell County Bd. of Educ., 684
F.2d 769 (11th Cir. 1982).

94. 411 U.S. 792 (1973).
95. 450 U.S. 248 (1981).
96. See Anderson v. City of Bessemer City, 470 U.S. 564, 573 (1985).
97. 808 F.2d 1449 (11th Cir. 1987).
98. Id. at 1450.
99. Id.

100. Id.
101. Id.
102. Id.
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worker, a white female, received only a written warning.'03 In a subse-
quent action under Title VII, the district court found for Papp Clinic.'"

The Eleventh Circuit ruled that, although defendant treated plaintiff
and her coworker differently, defendant "[had] not violated Title VII if
this differential treatment was unrelated to race. The court recited de-
fendant's evidence that plaintiff deserved more severe punishment be-
cause she had supervisory responsibilities and was in charge of the lab on
the day in question.'"5 Finding this to be a very "fact-sensitive case," the
Eleventh Circuit affirmed the district court decision as not clearly
erroneous.'

o"
In Jones v. Florida Power Corp.,'07 plaintiff, a black female, brought an

action under Title VII alleging discrimination on the basis of race when
her employer, Florida Power, cancelled a newly created management po-
sition a few days after plaintiff applied for it.'" Plaintiff testified that her
supervisor called her into his office, and spent approximately one and
one-half hours trying to persuade her not to apply for the job.'" She tes-
tified that the supervisor said she was not qualified since there were "alot
of rednecks working on the crew," and that she "did not have the right
rapport" to work with them."10 She testified that when she told him she
would "pray to God that he would change his mind," he replied "are you
going to put a mojo on me?""' The supervisor testified that this meeting
did take place, but his version was totally different."' The district court,
ruling for defendant, specifically found that plaintiff's testimony of what
occurred at the meeting with the supervisor was not credible.'"

The Eleventh Circuit, citing the Supreme Court's decision in Anderson
v. City of Bessemer City,"" stated that it was compelled to affirm the
district court's findings as long as they were "plausible in light of the
record viewed in its entirety," even if they disagreed with the findings.,,
Finding that the district court did rely on plausible evidence, the Elev-
enth Circuit affirmed."1s

103. Id. at 1451.
104. Id. at 1452.
105. Id. at 1451-52.
106. Id.
107. 825 F.2d 1488 (11th Cir. 1987).
108. Id. at 1490.
109. Id. at 1489.
110. Id.
111. Id.
112. Id. at 1490.
113. Id.
114. 470 U.S. 564 (1985).
115. 825 F.2d at 1491 (quoting Anderson, 470 U.S. at 573-74).
116. Id. at 1493.
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The defendant's burden of "articulation" in response to a prima facie
case was at issue in Welborn v. Reynolds Metals Co. 1 1

7 Plaintiff, a white
female, was laid off from her production position as part of a general re-
duction in work force." When the company subsequently began hiring
people, plaintiff applied for a job but was not hired.11" Twenty-four other
individuals, sixteen males and eight females, were hired. 20 In response to
plaintiff's subsequent action under Title VII alleging that the company's
failure to rehire her constituted unlawful sex discrimination, Reynolds re-
lied exclusively upon a confidential settlement agreement with the Equal
Employment Opportunity Commission (EEOC) 1 21 Under the terms of
this agreement, certain identified blacks and females, not including plain-
tiff, were identified as persons previously adversely affected by the com-
pany's hiring practices, and were to be given preferential consideration
for hiring in order to meet agreed upon numerical affirmative action
goals.12 2 The district court found the company's reliance on this agree-
ment sufficient, and entered judgment for defendant.122

On appeal, the Eleventh Circuit found that the district court had mis-
interpreted the EEOC agreement.12" The court did not decide whether an
EEOC settlement could constitute a proper basis for a refusal to hire."'
Regarding the particular settlement agreement in issue, however, the
court found that it did not prohibit Reynolds from hiring blacks or fe-
males not on the list of designated individuals, consequently, the agree-
ment alone could not provide a legitimate justification for not hiring
plaintiff. 2 Since there was no other evidence in the record showing why
plaintiff was not hired, the district court judgment was reversed.12s This
case serves as a good example of why employers should carefully examine
the "boiler-plate" language typically contained in EEOC conciliation
agreements. What may appear quick and cheap at the onset, may later
come back to haunt an employer from an unanticipated direction.

117. 810 F.2d 1026 (11th Cir. 1987).
118. Id. at 1027.
119. Id.
120. Id.
121. Id. at 1029.
122. Id. at 1027.
123. Id. at 1028.
124. Id. at 1029.
125. Id.
126. Id.
127. Id.
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C. Procedural Matters

In Feazell v. Tropicana Products, Inc. , 8 an interesting evidentiary
question confronted the Eleventh Circuit. Plaintiff, a female employee of
Tropicana Products, brought an action under both Title VII and the
Equal Pay Act of 1963120 alleging that the company discriminated against
her on the basis of sex concerning her compensation. 13 A jury heard the
Equal Pay Act claim while the court simultaneously heard the Title VII
claim, and both found for defendant.131

The district court sustained an objection to the following question
posed by plaintiff's counsel to one of the company's managers: "In your
position as a manager in the financial department at Tropicana, did you
ever express the view that Mr. Rossi and Mr. Ogleby did not pay women
as much as men? ' ' Rossi was Tropicana's founder and Ogleby was its
Vice President of Finance, and plaintiff's counsel asked the question in
an attempt to elicit their discriminatory attitude.' 3 ' The district court,
however, disallowed the question as irrelevant personal opinion, and the
Eleventh Circuit agreed: "Because his [the manager's] opinion about his
superiors' attitudes was irrelevant unless clearly connected to the atti-
tudes of Rossi and Ogleby, the district court did not err in excluding this
question as irrelevant personal opinion. ' u It is interesting to note that
plaintiff's counsel apparently did not ask the manager whether Mr. Rossi
or Mr. Ogleby ever expressed the view that they did not pay women as
much as men.

The propriety of a motion for summary judgment in an employment
discrimination action was at issue in Grigsby v. Reynolds Metals Corp.18 5

Plaintiff contended that her establishment of a prima facia case of dis-
crimination, by itself, rendered the district court's grant of summary
judgment for the employer inappropriate.'" The Eleventh Circuit, how-
ever, found that such an "expansive rule" is supported by neither "prece-
dent or logic." 1 7 Although the court recognized that summary judgment
generally is an "inappropriate tool" for resolving employment discrimina-
tion cases, a plaintiff "may not in all cases merely rest on the laurels of
her prima facia case in the face of powerful justification evidence offered

128. 819 F.2d 1036 (11th Cir. 1987).
129. 29 U.S.C. § 206(d)(1) (1982).
130. 819 F.2d at 1037.
131. Id.
132. Id. at 1038.
133. Id.
134. Id. at 1041.
135. 821 F.2d 590 (11th Cir. 1987).
136. Id. at 592.
137. Id. at 595.
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by the defendant. ' " The Eleventh Circuit agreed that this case fit neatly
within that category.

D. Class Actions

The "across-the-board" theory of class actions in employment discrimi-
nation cases is like a piece of fly paper that gets stuck to your hand, and
you just cannot seem to shake it off. Just when it appeared that this the-
ory was laid to rest for good, two attempts to resurrect it arose during the
survey period. Both, however, proved unsuccessful.

In Coon v. Georgia Pacific Corp.,8 9 plaintiff attempted to represent a
class of "all past, present, and potential women employees and applicants
for salaried and hourly employment" at Georgia Pacific's Palatka, Florida
plant.'40 Plaintiff's EEOC charge, however, alleged only that she was de-
nied a promotion on one occasion because of her sex."" The district court
denied class certification,'42 and the 'Eleventh Circuit affirmed.'"

The Eleventh Circuit agreed that plaintiff's "highly individual charge"
could not support such a broad class."' The court found that "[olther
than the fact that all are women," plaintiff did not establish the required
"nexus" between herself and the proposed class.'"5 The court reiterated
that a plaintiff has to satisfy the requirements of rule 23 of the Federal
Rules of Civil Procedure,' 4 and can not simply rely upon the "now de-
funct 'across-the-board' rule."'14

7

A similar result was reached in Griffin v. Dugger.'4 Plaintiff, a black
road prison officer at the Tallahassee Road Prison, brought an action
against the Florida Department of Corrections alleging that defendant
utilized racially discriminatory practices in its promotion, hiring, and job
assignment decisions. 49A second plaintiff, who unsuccessfully applied for
a clerical position, was added to the complaint.'10 In addition, a third
plaintiff, who applied for the position of correctional officer and failed the
written entry-level examination, was allowed to intervene. 5 The district

138. Id. at 596.
139. 829 F.2d 1563 (11th Cir. 1987).
140. Id. at 1565.
141. Id.
142. Id.
143. Id. at 1571.
144. Id. at 1566.
145. Id.
146. FED. R. Civ. P. 23.
147. 829 F.2d at 1567.
148. 823 F.2d 1476 (11th Cir. 1987).
149. Id. at 1479.
150. Id. at 1480.
151. Id.
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court certified a class of "all past, present, and potential black employees
of the State of Florida Department of Corrections." '

5

Citing extensively from the Supreme Court's opinion in General Tele-
phone Co. v. Falcon,13 the Eleventh Circuit vacated the district court's
class certification." The court concluded:

The Supreme Court has thus repudiated the across-the-board theory of
Title VII class actions. No longer will one allegation of specific discrimi-
natory treatment be sufficient to sustain a company-wide class action. No
longer will an employee complaining of racial discrimination, for exam-
ple, in one employment practice necessarily be permitted to represent
other employees complaining of discrimination in other practices.,"

In this action, the court found that Griffin, the original plaintiff, had
standing to assert his promotion claim, but did not have standing to at-
tack the educational and testing requirements for the correctional officer
position.'" Likewise, the second plaintiff to the action did not have
standing to attack the examination since the position he applied for did
not require the examination. 5 7 The third plaintiff-intervenor, who took
the examination, had constitutional standing to assert the testing claim,
but nonetheless was found unable to represent the class since he never
filed a charge of discrimination with the EEOC.'" The Eleventh Circuit
ruled that this plaintiff could not avail himself of the "single-filing
rule," 1 5 since his claim was not "sufficiently similarly situated" to that of
the other plaintiffs who filed charges and exhausted their remedy before
the EEOC.'10 The court concluded that it could not permit the "single-
filing rule" to be utilized to "circumvent the constitutional requirement
of standing."''

II. REMEDIES UNDER TITLE VII

A. Consent Decrees-Contempt Proceedings

In EEOC v. Guardian Pools, Inc.,'" the Eleventh Circuit considered

152. Id.
153. 457 U.S. 147 (1982).
154. 823 F.2d at 1493.
155. Id. at 1486.
156. Id. at 1483-84.
157. Id.
158. Id. at 1492.
159. See Jackson v. Seaboard Coast Line R.R., 678 F.2d 992, 1011-12 (11th Cir. 1982);

and Oatis v. Crown Zellerbach Corp., 398 F.2d 496, 498-99 (5th Cir. 1968).
160. 823 F.2d at 1493.
161. Id.
162. 828 F.2d 1507 (11th Cir. 1987).
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whether the district court had the authority to award backpay as a con-
tempt sanction for an employer's failure to comply with the terms of the
court's prior injunction.'" The district court declined to award any
backpay because no member of the class in question actually established
discriminatory treatment.," The Eleventh Circuit, however, concluded
that a showing of actual discrimination was not necessary as a precondi-
tion to relief.'"5 The court found that the usual rules governing relief
under Title VII did not apply to a contempt proceeding, and that the
court was free to act under its "inherent authority to insure compliance
with its orders."'" The action was remanded to the district court to de-
termine whether an award of backpay was appropriate in this case." 7

In Afro-American Patrolmen's League v. City of Atlanta," the City of
Atlanta was held in civil contempt by a district court for violation of the
terms of a prior consent decree.'" The decree inter alia established pro-
cedures for promotions within the Atlanta Bureau of Police Services. 7 '
The City was required to retain an independent consulting firm to de-
velop a validated, culture-free, written examination for promotion to cer-
tain positions.17' After the examination was developed and administered,
a study revealed that the passage rate for black officers was less that
eighty percent of the passage rate for white officers.7' The City then an-
nounced that it was postponing any additional promotions and aban-
doning the existing promotional process.1 3 In response to a motion filed
by the Fraternal Order of Police, representing a group of white police
officers, the district court held the City in contempt. 7 4

The Eleventh Circuit agreed.17 Since the City specifically agreed in the
consent decree that race was to play "no part" in the promotion process,
the court found that the City could not simply abandon the agreed-upon
procedure after finding that the examination had an adverse racial im-
pact."' Rather, the court stated that it was "encumbent upon the City to
engage in a good faith effort to determine whether the exams were free of

163. Id. at 1508.
164. Id. at 1514.
165. Id. at 1516.
166. Id.
167. Id.
168. 817 F.2d 719 (11th Cir. 1987).
169. Id. at 721.
170. Id.
171. Id.
172. Id.
173. Id. at 722.
174. Id.
175. Id. at 726.
176. Id. at 724.
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culture bias and whether they could be validated for content." ' Other-
wise, the court found, there was no way for the City to know whether
abandonment of the test or promotions based upon the results was the
"racially neutral option.' 7 8

B. Affirmative Action Plans-Hiring Quotas

In Johnson v. Transportation Agency, 17
9 the Supreme Court had an

opportunity to refine its views concerning affirmative action plans. The
employer, the Transportation Agency of Santa Clara County, California,
unilaterally promulgated an affirmative action plan governing employee
promotions.1 80 The plan provided that in making promotions to job posi-
tions in which women were "significantly underrepresented," the em-
ployer was authorized to consider sex as "one factor."..s. Plaintiff, a male
employee, was passed over for a road dispatcher position in favor of a
female employee under the plan. 8s

In a six to three decision, the Court, in a lengthy opinion, upheld the
validity of the affirmative action plan. 8 The Court stated that if the plan
required "mere blind hiring by the numbers," its validity would be ques-
tionable." The Court emphasized that the plan required only that the
employer considered sex as one of a number of factors, that the employer
not automatically exclude any applicants, and that the employer consider
the qualifications of all applicants.165 Since sex was only one of the factors
considered, the Court held that the plan did not violate Title VII. In dis-
sent, Justice Scalia decried that the Court converted Title VII from a
"guarantee that race or sex will not be the basis for employment determi-
nations, to a guarantee that it often will.' "'

In United States v. Paradise,"87 the Supreme Court addressed the pro-
priety of a district court's award of relief requiring a one-black-for-one-
white promotion ratio as an interim measure to state trooper promotions
within the Alabama Department of Public Safety."' The Eleventh Cir-
cuit's opinion in this long-standing litigation was reported in the 1986

177. Id.
178. Id.
179. 107 S. Ct. 1441 (1987).
180. Id. at 1444.
181. Id. at 1446.
182. Id.
183. Id. at 1457.
184. Id. at 1454.
185. Id.
186. Id. at 1466 (Scalia, J., dissenting).
187. 107 S. Ct. 1053 (1987).
188. Id. at 1057.
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edition of this survey article.""' The United States contended that the
race-conscious relief of the district court violated the Equal Protection
Clause of the Fourteenth Amendment.' 9" In a five to four decision, the
Supreme Court rejected this argument. 19 The Court held that the relief
ordered was "narrowly tailored" to serve a "compelling governmental
purpose." 1" The Court emphasized that the particular relief in this case
was "flexible, waivable, and temporary in application." 1"1 It applied only
if qualified blacks were available, only if there was an objective need to
make promotions, and only if the state did not implement a procedure
that did not have an adverse impact on blacks." Finally, the Court con-
cluded that such a strong remedy was required in light of the state's
"long and shameful record of delay and resistance." 19'

C. Attorneys Fees

In Mayson v. Pierce,'" the dissenting opinion is of greater significance
than the majority opinion. The majority opinion held, per curiam, that
the district court did not abuse its discretion by awarding attorneys' fees
under Title VII at the rate of seventy-five dollars per hour 9 The district
court made its determination on the basis of affidavits submitted by both
sides.19'

In a lengthy dissenting opinion, Circuit Judge Clark decried as a
"deplorable past practice" the use of cross-affidavits in determining
awards of attorneys' fees.1" The dissent concluded:

It has been the custom for many years for an attorney seeking court ap-
proved fees to submit affidavits from friendly attorneys who state that a
reasonable rate is that which approximates the highest rate charged in
the community. These affidavits are opposed by those from friends of
defense counsel who swear to the reasonableness of the lowest rate which
is charged by parts of the legal community. This does not make any com-
mon sense; it is time it is stopped, some courts have done so, and so
should we.20"

189. See Corbin & Dickinson, Employment Discrimination, 1985 Eleventh Circuit Sur-
vey, 37 MERCER L. Rsv. 1315, 1339-40 (1986).

190. 107 S. Ct. at 1057-58.
191. Id. at 1074.
192. Id. at 1064 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286 (1986)).
193. Id. at 1071.
194. Id.
195. Id. at 1074.
196. 806 F.2d 1556 (11th Cir. 1987).
197. Id. at 1558.
198. Id. at 1557-58.
199. Id. at 1561 (Clark, J., dissenting).
200. Id.
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According to Judge Clark, the proper method in determining fee awards
is to establish the attorney's regular hourly billing rate, as proven from
his billing records, and then to establish that his rate is in the range of
the prevailing market rate in the relevant community.2"

D. Interest

In EEOC v. Guardian Pools, Inc.,202 the Eleventh Circuit determined
the proper interest rate to be utilized in Title VII actions for purposes of
both prejudgment and post-judgment interest. The district court relied
upon state law in awarding interest at a flat rate of six percent.2 The
Eleventh Circuit, however, adopted the rate utilized by the National La-
bor Relations Board in awards under the National Labor Relations Act,2"
and adopted the Internal Revenue Service prime rate as the appropriate
rate of interest for both prejudgment and post-judgment interest.2 * Ac-
cordingly, the Eleventh Circuit vacated the district court's order and re-
manded the matter for an appropriate calculation2s

III. AGE DISCRIMINATION IN EMPLOYMENT ACT

A. Coverage Under the Act

According to data from the EEOC, the number of age discrimination
complaints has increased dramatically over the last several years.2 0 7 The
increase in age-based litigation certainly was reflected in the large num-
ber of appeals considered by the Eleventh Circuit in this survey period.

The Eleventh Circuit, in Lopez v. Pan Am World Services, 2  consid-
ered for its first time the extraterritorial exemption contained in section
13(f) of the Fair Labor Standards Act of 1938 as amended (FLSA).20
Plaintiff, who was refused a position as a warehouse superintendent in

201. Id.
202. 828 F.2d 1507 (llth Cir. 1987).
203. Id. at 1510.
204. 29 U.S.C. §§ 151-168 (1982).
205. 828 F.2d at 1513.
206. Id.
207. 125 BNA Analysis 45 (1987).
208. 813 F.2d 1118 (11th Cir. 1987).
209. 29 U.S.C. § 213(f) (1982) (Section 7(b) of the Age Discrimination in Employment

Act of 1967, incorporates by reference the remedies provisions of sections 16 and 17 of the
Fair Labor Standards Act of 1938. 29 U.S.C. § 626(b) (1982). Subsection (d) of section 16 of
the FLSA provides that no employer will be found to have violated the FLSA with respect
to work performed in a workplace to which the exemption in section 13(f) of the FLSA is
applicable. 29 U.S.C. § 216(d) (1982). The section 13(f) exemption states that "the provi-
sions ... shall not apply with respect to any employee whose services during the workweek
are performed in a workplace within a foreign country." 29 U.S.C. § 213(f) (1982)).
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the Florida defendant's Caracas, Venezuela office, filed suit claiming that
he was not hired because of his age.20 The court of appeals affirmed the
trial court's ruling that the Age Discrimination in Employment Act of
1967 (ADEA),' in effect prior to the Older Americans Act Amendments
of 1984,' does not have extraterritorial effect, therefore plaintiff's age
discrimination claim was barred.2 3 The court disagreed with plaintiff's
contention that, because all of the acts relevant to the age discrimination
charge occurred in the United States (i.e. the application, interview, and
decision not to hire), the extraterritorial exemption of the ADEA should
not apply.2 1

4 The Eleventh Circuit (consistent with the Third Circuit's
decision in Cleary v. United States Lines, Inc.),"56 determined that the
language of section 13(f) applies to the place of employment, not the
place where the employment decision was made.2 6 Since the work station
for plaintiff's job was to be in Venezuela, the ADEA, prior to its amend-
ment in 1984, did not protect plaintiff from age discrimination."'

B. Liability-Burden of Proof

Two cases decided during the survey period considered the burden of
proof under the ADEA. In Barnes v. Southwest Forest Industries,"s the
Eleventh Circuit, applying the prima facie case burdens for a "reduction
in force" case, as set forth in Williams v. General Motors Corp.,219 af-
firmed the trial court's summary judgment for defendant.220 Under the
Fifth Circuit's Williams opinion, a plaintiff in a job-reduction case can
establish a prima facie case by showing:

(1) that he was in a protected group and was adversely affected by an
employment decision; (2) that he was qualified to assume another posi-
tion at the time of his discharge or demotion; and (3) evidence by which
a fact finder might reasonably conclude that the employer intended to
discriminate in reaching the decision it reached.'

In Barnes, plaintiffs were six security guards who lost their jobs following

210. 813 F.2d at 1118-19.
211. 29 U.S.C. §§ 621-34 (1982).
212. Id. §§ 623(f)(1), (g)(1) (1985).
213. 813 F.2d at 1120.
214. Id.
215. 728 F.2d 607 (3d Cir. 1984).
216. 813 F.2d at 1120.
217. Id.
218. 814 F.2d 607 (11th Cir. 1987).
219. 656 F.2d 120 (5th Cir. Unit B 1981), cert. denied, 455 U.S. 943 (1982).
220. 814 F.2d at 611.
221. 656 F.2d at 129.



1234 MERCER LAW REVIEW [Vol. 39

defendant's decision to subcontract out their work.12" They did not argue
that the decision to subcontract was discriminatory."' Rather, they con-
tended that defendant discriminated against them by failing to retain or
rehire them in other jobs. 2' Plaintiffs attempted to prove this contention
by demonstrating that during the three months immediately preceding
their termination defendant hired twelve employees for other positions,
only one of whom was older than forty.'"

The Eleventh Circuit rejected plaintiffs' position that their employer's
failure to give them an opportunity to compete for the new jobs created a
prima facie case of age discrimination."26

The court noted that plaintiffs failed to demonstrate that they actually
were available to take the new jobs.227 Furthermore, the appellate court
reasoned that defendants produced uncontradicted evidence that it
needed an in-house security force at the time the new jobs were filled and
that, if defendant transferred plaintiffs when the new jobs came open,
defendant would have been forced to either do without a security force, or
attempt to hire temporary security employees."28 This defendant was not
required to do.2"' Finally, the court of appeals rejected plaintiffs' second
contention that a prima facie case of age discrimination was established
by proof of a statement made by a supervisor that discouraged one of the
plaintiffs from applying for another job in the mill because the supervisor
thought that the plaintiff's age would prevent him from passing the phys-
ical examination. 2 0 According to the Eleventh Circuit, while such com-
ments may "have been inappropriate and condescending," they were not
direct evidence of discrimination."'1

In Mauter v. Hardy Corp.," 2 the Eleventh Circuit again was asked to
overturn a trial court's grant of summary judgment for the employer in a
reduction in force factual setting."'3 Plaintiff was a sixty year old plumb-
ing estimator employed in the union arm of a double-breasted heating,
air-conditioning, and plumbing contracting operation.", After. working
approximately twenty-seven years, plaintiff lost his job following a break-

222. 814 F.2d at 608.
223. Id. at 610.
224. Id.
225. Id.
226. Id.
227. Id.
228. Id.
229. Id.
230. Id.
231. Id. at 611.
232. 825 F.2d 1554 (11th Cir. 1984).
233. Id. at 1555.
234. Id.
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down in collective bargaining negotiations between the union plumbing
department and management.2" Five months prior to plaintiff's termina-
tion, the nonunion arm of the contracting operation employed a thirty-
eight year old estimator, and plaintiff contended that such action was
discriminatory.23

s

Although the trial court concluded that plaintiff failed to present any
evidence of intentional age discrimination and hence did not establish a
prima facie case, the court of appeals determined that even if plaintiff
established a prima facie case, which the Eleventh Circuit was not willing
to concede, defendants produced solid evidence of a legitimate, nondis-
criminatory reason for their actions that completely rebutted any infer-
ence of discrimination. 3 7 The court of appeals credited defendant's testi-
monial and documentary evidence that the unionized sector of the
mechanical contracting industry experienced severe competition from
nonunion mechanical contractors, and furthermore, that it was economi-
cally unfeasible to maintain a union plumbing department that was losing
money for some time.2" The Eleventh Circuit discredited plaintiff's affi-
davit that stated that one of defendant's vice presidents warned plaintiff
that the company was "going to weed out the old ones."'2 39 The court of
appeals found that the vice-president played no part in the decision to
terminate plaintiff and that the vice-president's uncontradicted affidavit
established that he had no factual basis for any attributable assertion
that age was a factor in plaintiff's discharge.240

C. Defenses To Discrimination-BFOQ

BFOQ. Section 4(f)(i) of the ADEA2" provides a defense to claims of
age discrimination if the employer can show that the use of age as a crite-
rion in an employment decision is "reasonably necessary to the normal
operation of the particular business.''4 The Eleventh Circuit addressed
the bona fide occupational requirement (BFOQ) in Childers v. Morgan

235. Id. at 1556.
236. Id.
237. Id. at 1557.
238. Id.
239. Id. at 1558.
240. Id.
241. 29 U.S.C. § 623(f)(1) (1982) provides as follows:

It shall not be unlawful for an employer, employment agency, or labor organiza-
tion-(1) to take any action otherwise prohibited under subsections (a), (b), (c), or
(e) of this section where age is a bona fide occupational qualification reasonably
necessary to the normal operation of the particular business, or where the differ-
entiation is based on reasonable factors other than age ..

Id.
242. Id.
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County Board of Education.248 The trial court granted the Board of Edu-
cation's motion for summary judgment, agreeing with the Board's argu-
ment that the age sixty-five retirement requirement for bus drivers was a
valid as BFOQ, and thus was not prohibited by the ADEA." 4 The Elev-
enth Circuit reversed and remanded the case to the district court.24 The
court relied upon the United States Supreme Court's two-pronged BFOQ
test set forth in Western Airlines v. Criswell" which requires the em-
ployer to prove (1) the existence of a job qualification reasonably neces-
sary to the essence of its operation, and (2) that the employer was com-
pelled to rely on age as a proxy for safety-related job qualifications.24

There was no issue concerning the first prong of the Criswell test.2 48

Rather, the issue was whether individuals could be individually tested to
meet the safety requirements of the job. 24 Emphasizing that "most of the
public safety age discrimination cases seem to have been resolved at
trial," the appellate court determined that, based upon conflicting deposi-
tion and affidavit testimony, there was a genuine issue of material fact
concerning whether older individuals could be tested on an individual ba-
sis for safety.2 50

This case clearly emphasizes the difficulties employers face who assert
the exceedingly narrow BFOQ defense in age discrimination litigation.
While the first prong of the Criswell test may be more easily met, most
employers have a difficult time convincing the trier of fact and appellate
courts of the nexus between the job qualification and a particular age
limitation.

Mt. Healthy Same-Decision Test. In one of the most significant
age discrimination cases that the Eleventh Circuit decided, Spanier v.
Morrison's Management Services,51 the court recognized that the doc-
trine of Mt. Healthy City School District v. Doyle, 52 was available to
employers in ADEA actions.2 5

3 Under the Mt. Healthy doctrine, even
when a trier of fact finds that age was a determining factor, the employer
can avoid liability if it can persuade the trier of fact that the employee

243. 817 F.2d 1556 (11th Cir. 1987).
244. Id. at 1557.
245. Id.
246. 472 U.S. 400 (1985).
247. Id. at 413.
248. 817 F.2d at 1558.
249. Id.
250. Id. at 1559.
251. 822 F.2d 975 (11th Cir. 1987).
252. 429 U.S. 274 (1977).
253. 822 F.2d at 979-81.
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would have been discharged in any event.2"
Plaintiff was forty-eight years old when Morrison's hired her as an as-

sistant manager. Morrison's quickly promoted her to the position of man-
ager, and her employer gave her excellent performance evaluations. -In
1983, plaintiff's supervisor persuaded plaintiff to transfer to Morrison's
operation at an alcohol and drug rehabilitation center. Plaintiff was ulti-
mately replaced in her former location by a twenty-six year old em-
ployee.255 After plaintiff spent only two months working at the new loca-
tion, her employer placed her on "unassigned status" and a twenty-three
year old employee replaced her.

After ten months on "unassigned status" during which time she never
held a managerial position, plaintiff's employer asked her to resign. Plain-
tiff claimed that her supervisor told her that Morrison's needed "younger
people that were more qualified."12" After refusing to resign, Morrison's
fired plaintiff, who was then fifty-eight years old.

At trial, Morrison's presented evidence that they had transferred plain-
tiff because of poor performance, and that Morrison's had not assigned
her to any managerial openings for legitimate reasons other than her age.
The jury found that Morrison's was guilty of age discrimination and that
its actions were willful.2 5 7 Subsequently, the district court granted Morri-
son's motion for judgment notwithstanding the verdict (JNOV) only with
respect to the jury's finding of willfulness and concluded that Morrison's
had acted in good faith.2 58 Plaintiff appealed.25 and Morrison's filed a
cross-appeal.

In the cross-appeal, Morrison's contended that the district court erred
in denying its motion for new trial because the jury was improperly in-
structed as to the burdens of proof. The trial court instructed the jury
that the plaintiff had to show by a preponderance of the evidence that
her age was a determining factor and, second, that Morrisons should pre-
vail if it showed by a preponderance of the evidence that it would have
discharged her absent discrimination.26 Morrison's asserted that the jury
should have been told to ignore the second part of the instruction unless
it first found discrimination on the basis of credible, direct evidence.
Morrison's further contended that the Mt. Healthy instruction was given

254. 429 U.S. at 285-87.
255. 822 F.2d at 977.
256. Id. at 978.
257. Id.
258. Id.
259. Id. at 977. Plaintiff appealed from the district court's grant of Morrison's motion

for JNOV as to the jury's finding of willfulness and the district court's finding that Morri-
son's had acted in good faith. For a discussion of this appeal see infra text accompanying
notes 338-41.

260. 822 F.2d at 979.
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in such a way that it confused the jury regarding which party was to bear
the burden of proof with regard to the case-in-chief.21

The Eleventh Circuit disagreed with each of defendant's contentions,
pointing out that the trial judge instructed the jury eleven times that
plaintiff had the burden to prove that age was a determining factor in the
termination.2" The court held that the instruction with respect to the
Mt. Healthy approach was sufficiently distinct and precise. 65 More im-
portantly, the Eleventh Circuit noted that the Mt. Healthy same-decision
test applies whether discrimination is made out by circumstantial or di-
rect evidence. 8' According to the court, a rule limiting the availability of
the Mt. Healthy defense to cases where there is direct evidence of dis-
crimination would "irrationally penalize defendants whose discrimination
has been shown by circumstantial evidence."' s

The Eleventh Circuit also rejected Morrison's argument on cross-ap-
peal that the trial court should have granted its motion for JNOV with
regard to plaintiff's case-in-chief and its own Mt. Healthy rebuttal.'" Cit-
ing Boeing Co. v. Shipman,'s the Eleventh Circuit held that the trial
court properly submitted the case to the jury and that the evidence was
sufficient for the jury's verdict.s"

D. Procedural Matters

Administrative Res Judicata. In Delgado v. Lockheed-Georgia
Co.," the Eleventh Circuit addressed for its first time the issue of
whether judicially unreviewed decisions of a state administrative agency
bar relitigation of an ADEA claim under the doctrine of administrative
res judicataYs0 Plaintiffs, seven first line supervisors whom Lockheed had
employed to oversee repairs and modifications on aircraft owned by the
United States Air Force, and specifically to enforce Lockheed's policies
for the maintenance of accurate time records of hourly employees, sued
the company for their terminations for the given reasons of falsification
and mischarging of time records. Plaintiffs claimed that the mischarges

261. Id.
262. Id. at 980.
263. Id.
264. Id.
265. Id. The Eleventh Circuit noted that by "allowing a defendant to avoid liability even

though his illegal motive was a substantial factor in causing injury, Mt. Healthy provides a
defense that has no analogue in the law of torts." Id. at 980 n.5.

266. Id. at 980.
267. 411 F.2d 365 (5th Cir. 1969) (en banc).
268. 822 F.2d at 981.
269. 815 F.2d 641 (11th Cir. 1987).
270. Id at 646-47.
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were in accordance with the instructions of their manager and that other
supervisors outside the protected age group received more lenient treat-
ment for like offenses. 71 The district court granted Lockheed's motion
for summary judgment, determining that plaintiffs had raised no genuine
issue of material fact that Lockheed's stated reason for their dismissal
(i.e., that just prior to the terminations supervisors had been put on no-
tice that time record falsification would no longer be tolerated) was
pretextual.2 72 On appeal, the Eleventh Circuit reversed and remanded the
case to the trial court.27 The circuit court first found that there was a
disputed issue of material fact concerning whether plaintiffs did in fact
violate a work rule regarding the maintenance of time records, and also
that there was an issue of whether Lockheed had terminated other em-
ployees not within the protected age group that had engaged in similar
acts.

2 74

More importantly, the Eleventh Circuit rejected Lockheed's argument
on appeal that the rejection of plaintiff's unemployment compensation"
claims by the Georgia Employment Security Agency (GESA) following
plaintiffs' terminations barred the plaintiffs' ADEA claims under the doc-
trine of administrative res judicata.2 '

5 The court agreed with the amicus
curiae argument of the EEOC, which cited the Supreme Court's opinion
in University of Tennessee v. Elliott,"7' standing for the proposition that
a federal common law rule of preclusion would be inconsistent with Con-
gress's intention to eliminate discrimination in the work place.'" Al-
though the Eleventh Circuit determined that it was unnecessary to rule
that the findings of a state administrative agency should be denied
preclusive effect in all cases, the court suggested that a denial would be
proper unless the particular state agency at issue was responsible for the
enforcement of age discrimination laws.' Since the GESA only had the
responsibility of determining the eligibility of a claimant for unemploy-
ment compensation benefits, the Eleventh Circuit found that the issue

271. Id. at 644.
272. Id.
273. Id. at 645.
274. Id. at 645-46.
275. Id. at 647. GESA determined that plaintiffs were discharged for violating company

policies regarding falsification of records. Only three of the four plaintiffs received a hearing
before GESA. The Eleventh Circuit noted that the unemployment compensation hearing
record did not reveal whether or not the hearing officer made any finding concerning plain-
tiffs' allegations that they had been ordered to falsify their final records by a supervisor; nor
was there any record as to whether or not plaintiffs had been allowed to present evidence of
disparate treatment of younger employees guilty of the same offense. Id.

276. 106 S. Ct. 3220 (1986).
277. Id. at 3225.
278. 815 F.2d at 646.
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preclusion doctrine would not be applicable in Delgado.29

JNOV. Two cases in this survey period involved the appropriateness of
the issuance of judgments notwithstanding the verdict in age discrimina-
tion suits. In Reynolds v. CLP Corp.,ss 0 the Eleventh Circuit affirmed the
district court's denial of defendant's motion for judgment notwithstand-
ing the verdict (JNOV).' 61 The court relied upon Michigan Abrasive Co.
v. Poole,2 5 for the standard regulating JNOV motions: "[If there is sub-
stantial evidence opposed to the motions, that is, evidence of such quality
and weight that reasonable and fair-minded men in the exercise of impar-
tial judgment might reach different conclusions, the motions should be
denied . . . -'8 The circuit court found that there was conflicting testi-
mony between plaintiff and company officials concerning why the com-
pany had demoted and discharged plaintiff.2" While plaintiff presented
no direct evidence of age discrimination, the Eleventh Circuit agreed with

.the district court that the circumstantial evidence (i.e., that prior to
plaintiff's demotion and termination she had never received any written
reprimands for poor performance, and that during her fifteen years of
service she had regularly received raises and promotions) was enough to
raise the specter of doubt concerning whether defendant's reason for its
actions (i.e., that the plaintiff's job performance had recently deterio-
rated) was pretextual.'ss

In Rosenfield v. Wellington Leisure Products, Inc.,'ss the Eleventh Cir-
cuit reversed the district court's grant of defendant's motion for JNOV
and motion for a new trial.28' The defendant discharged and replaced
plaintiff, a fifty-three year old national accounts manager, and hired a
thirty-six year old employee. At trial, defendant contended that plaintiff
was fired because his job performance was unsatisfactory. Defendant
presented evidence showing that plaintiff had been criticized during his
most recent annual evaluation for poor product and merchandising
knowledge, had been observed improperly mixing products in a display,
had not timely completed a particular project, and had made errors in

279. Id. at 647.
280. 812 F.2d 671 (11th Cir. 1987).
281. Id. at 672.
282. 805 F.2d 1001 (11th Cir. 1986).
283. Id. at 1004.
284. 812 F.2d at 674.
285. Id. at 675. The Eleventh Circuit also affirmed the jury's award of liquidated dam-

ages. The court noted that there was sufficient evidence that defendant either knew its ac-
tions were unlawful, or showed reckless disregard for whether its actions were prohibited by
the ADEA. Id.

286. 827 F.2d 1493 (11th Cir. 1987).
287. Id. at 1494.
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submitting price quotations to a manufacturer's representative.28 On the
other hand, plaintiff presented evidence to show that defendant had
given him the highest bonus available, he had increased his sales mark-
edly during his two year tenure with defendant, clients and supervisors
had continually praised him for his work as national accounts manager,
his alleged poor work performance was dated after his termination, the
project for which he was allegedly late in completing was not even due
until four months after his discharge, and that one month prior to his
discharge his supervisor had encouraged him to put a down payment on a
house.2 8

9 Plaintiff argued that while the above was not necessarily evi-
dence of direct discrimination, it certainly showed that defendant's rea-
son was pretextual. The district court's grant of JNOV and a new trial
was primarily based upon the facts that plaintiff was fifty-one years old
when he was hired and fifty-three when he was fired, and that plaintiff
had presented no direct evidence of age discrimination in his case.2 90

Relying upon its freshly authored opinion in Reynolds v. CLP Corp.291

for the appropriate standard regulating motions for JNOV, the Eleventh
Circuit concluded that there was substantial evidence from which jurors
could have reasonably concluded that defendant's articulated nondiscrim-
inatory reason for terminating plaintiff was merely a pretext for age dis-
crimination.9 2 Specifically, the Eleventh Circuit reasoned that while the
fact that plaintiff was fifty-one years old when he was hired would seem
to "negate plaintiff's contention that he was fired because of his age,"
since plaintiff had been hired by someone other than the individual who
fired him, the motives for the termination could be age-based.2 9 3 Further-
more, the Eleventh Circuit suggested that the trial court had not properly
determined whether plaintiff had presented indirect evidence of age dis-
crimination that the jury reasonably could have credited and that would
have been sufficient for its verdict.2 "

With respect to the district court's grant of defendant's motion for a
new trial, the Eleventh Circuit stated that the standard of review was
stricter in cases when new trials had been granted, "where the basis for

288. Id. at 1496.
289. Id.
290. Id. at 1497.
291. 812 F.2d 671 (11th Cir. 1987).
292. 827 F.2d at 1497.
293. Id.
294. Id. The Eleventh Circuit strongly criticized the trial court for what it considered a

usurpation of the jury's role as factfinder. As examples, the court noted that while the lower
court had determined that plaintiff "failed to prove both that he was performing his job
adequately and that the employer's reasons for discharging him were pretextual," according
to the Eleventh Circuit there was credible evidence from which the jury could have reached
the conclusion that defendant's explanation was a cover-up for age discrimination. Id.
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the order is that the verdict is against the weight of the evidence (as op-
posed to a situation where there is no evidence for example)." ' The cir-
cuit court remanded the case to the district court for entry of judgment
reinstating the jury verdict.2"

Timely Charge. In two cases in this survey period, the Eleventh Cir-
cuit addressed the 180-day limitation period 2  for filing charges of age
discrimination with the EEOC. In Calhoun v. Federal National Mortgage
Association,'" the Eleventh Circuit was faced with the issue of when the
period for filing begins.'" Plaintiff contended that the operative date was
the date termination took effect, rather than the date he was notified by
defendant's regional vice president that his services were no longer re-
quired, and that he should contact defendant's vice president for person-
nel to discuss severence terms. Plaintiff contended that the regional vice
president did not have the authority to terminate his employment.
Rather, this authority was vested in defendant's board of directors. Plain-
tiff further contended that his charge was timely inasmuch as defendant
was guilty of continuing acts of discrimination -between the time he was
notified of the decision to terminate and the effective date of the
termination.'"

The Eleventh Circuit agreed with the district court's decision to grant
defendant summary judgment because plaintiff had not timely filed his
charge of discrimination with the EEOC.2 01 The circuit court held that
under the Supreme Court's decisions in Delaware State College v.
Ricks302 and Chardon v. Fernandez,'30 the proper focus for purposes of
determining the time when the limitation period begins to run is the time
of the discriminatory act (i.e., the date the decision to terminate was com-
municated to plaintiff), not the time when the consequences of the act
become operative (i.e., the fact of termination itself).304 The court noted
that obviously plaintiff considered that the regional vice president had
the authority to terminate plaintiff because, when plaintiff was notified
by the regional vice president, plaintiff cleaned out his desk, never re-

295. Id. at 1498 (citing Conway v. Chemical Leaman Tank Lines, 610 F.2d 360, 362 (5th
Cir. 1980)).

296. Id.
297. 29 U.S.C. §§ 626(d)(1) (1982) requires that a "charge alleging unlawful discrimina-

tion [be filed] within 180 days after the alleged unlawful practice occurred." Id.
298. 823 F.2d 451 (lth Cir. 1987).
299. Id. at 455-56.
300. Id.
301. Id. at 456.
302. 449 U.S. 250 (1980).
303. 454 U.S. 6 (1981).
304. 823 F.2d at 455.
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ceived any further work assignments from defendant, sought letters of
recommendation from defendant's officials, met his replacement, had cor-
respondence with defendant's officials in which he requested more
favorable severence terms, and never requested transfer or
reassignment.305

The Eleventh Circuit also agreed with the district court's finding that
the plaintiff had not shown any reason to equitably toll the 180-day limi-
tation period, noting that plaintiff was an attorney who had admitted
having knowledge of his rights under the ADEA.'"

In Cocke v. Merrill Lynch & Co., so 7 the Eleventh Circuit addressed the
propriety of tolling the 180-day limitation period.s0 Plaintiff, who filed
his charge more than 180 days after his employer notified him that his
employment would be terminated due to job elimination, but within 180
days of defendant's failure to find another position within defendant's
organization (as defendant had indicated to plaintiff it would do in its
letter of termination), argued that equitable tolling was appropriate. On
appeal, the Eleventh Circuit found that the ADEA's purpose of facilitat-
ing informal conciliation warranted tolling the limitation period for filing
a charge with the EEOC under the circumstances.s The court reasoned
that the filing period should be tolled until it was or should have been
apparent to the employee with a reasonably prudent regard for his rights
that the employer had ceased to pursue a position for him.3 10 In so ruling,
the appellate court overturned the district court's grant of summary judg-
ment in favor of defendant on the ground that plaintiff had not filed the
charge within 180 days of the communicated decision to terminate. Ac-
cording to the appellate court, plaintiff was justified in suspending judg-
ment during the period in which defendant made a good-faith effort to
relocate him." ' The appellate court remanded the case to the district
court to apply the proper weight to the equitable tolling issue.812

Relief From Judgment. In its second trip to the Eleventh Circuit,
Taylor v. Texgas Corp.3s posed two interesting procedural issues. Follow-

305. Id. at 456.
306. Id.
307, 817 F.2d 1559 (11th Cir. 1987).
308. Id. at 1561-62.
309. Id. at 1560.
310. Id. at 1561 (citing Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924 (5th

Cir. 1975)).
311. Id. at 1562. This "justification" seems questionable because plaintiff admitted that

he was already suspicious that defendant's decision to relocate him prior to his termination
was age-based.

312. Id.
313. 831 F.2d 255 (11th Cir. 1987).
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ing a remand, the district court conducted a hearing to consider whether
plaintiff should be awarded reinstatement or front pay and, further, to
consider what disability payments defendant had given plaintiff. After
testifying at the hearing on remand about the amount of disability pay-
ments defendant had given him following his discharge, defendant's coun-
sel neither cross-examined plaintiff nor presented any other evidence.
Following the hearing, the court entered judgment for plaintiff, reinstat-
ing plaintiff and awarding him back pay, less the disability payments he
received from defendant following his discharge.31

4 The district court re-
tained jurisdiction over the case, however, for purposes of awarding plain-
tiff his attorneys' fees -and costs. s3 Subsequent to the district court's or-
der on reinstatement and back pay, but prior to the court's disposition of
the attorneys' fee issue, defendant filed a motion pursuant to rule 60(b)
of the Federal Rules of Civil Procedure31 6 seeking an amendment to the
back pay award on the ground that defendant had newly discovered evi-
dence that plaintiff received pension payments and interim earnings
which should be applied to reduce the district court's back pay award. 7

Following a hearing on the rule 60 motion the district court modified its
prior judgment by deducting the pension payments and interim
earnings. 18

In his second appeal to the Eleventh Circuit, plaintiff contended that,
regardless of the fact that the district court retained jurisdiction over the
case to address the attorneys' fees issue, the Eleventh Circuit had juris-
diction to decide the propriety of the modification of the district court's
order 1.3 9 Furthermore, plaintiff argued that the modification constituted
reversible error as defendant had not met its burden under rule 60(b).

The Eleventh Circuit first agreed with plaintiff that it had jurisdiction
to hear the appeal because the district court's order of modification was
final since an award of attorney fees under the ADEA is collateral to the
merits.'" Citing the Supreme Court's decision in White v. New Hamp-

314. Id. at 257.
315. Id.
316. FED. R. Ctv. P. 60(b) provides in pertinent part:

On motion and upon such terms as are just, the court may relieve a party or a
party's legal representative from a final judgment, order, or proceeding for the
following reasons: (1) mistake, inadvertence, surprise or excusable neglect; (2)
newly discovered evidence which by due diligence could not have been discovered
in time to move for a new trial under Rule 59(b); [or) fraud . . . misrepresenta-
tion, or other misconduct of an adverse party ....

Id.
317. 831 F.2d at 257.
318. Id.
319. Id. The circuit court sua sponte raised the jurisdictional issue.
320. Id. at 258.
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shire,3 1 the court found that an award of attorneys' fees is "extraneous
to, rather than central to, the merits. 3 22 Furthermore, because a party is
entitled to attorneys' fees only "in addition to" a judgment on the merits,
a trial court cannot make an award of such fees until the litigation on the
merits is finalized.28

The Eleventh Circuit also agreed with plaintiff that the district court
had erred in modifying its judgment because defendant had not demon-
strated that the evidence concerning the payment of pension benefits to
plaintiff was newly discovered, nor had defendant proven that plaintiff
was guilty of fraud, misrepresentation or other misconduct when plaintiff
testified at the hearing on remand.2 2' The appellate court noted that de-
fendant had (1) approved plaintiff's pension request, and (2) had mailed
the pension check to plaintiff prior to the hearing on remand.325 The ap-
pellate court further noted that the fact that defendant was a large com-
pany does not excuse it from keeping its counsel informed of all dealings
of its legal opponents312

Modification Or Pretrial Stipulation. In Morrison v. Genuine
Parts Co.,327 the Eleventh Circuit affirmed the district court's decision (1)
to hold defendant to its pretrial stipulation concerning the amount of ac-
tual damages, notwithstanding the fact that the stipulation was errone-
ous, but (2) to disregard the same stipulation with respect to the amount
of the award of liquidated damages.328 The parties had stipulated that the
amount of damages for plaintiff's promotion claim was in excess of $3,500
although the district court later found that the actual damages were only
in excess of a little over $90. The Eleventh Circuit reasoned that district
courts have broad discretion in determining whether to hold a party to its
stipulation and that, therefore, the district court was within its discre-
tionary and equitable powers in refusing to relieve defendant from its er-
roneous stipulation with respect to actual damages, and in relieving de-

321. 455 U.S. 445 (1982). In White, the Supreme Court held that under 42 U.S.C. § 1988
a motion for attorneys' fees was not a rule 59(e) motion. 455 U.S. at 451-52. FED. R. Civ. P.
59(e) provides: "A motion to alter or amend the judgment shall be served not later than 10
days after entry of the judgment."

322. 831 F.2d at 258.

323. Id.

324. Id. at 259.

325. Id.

326. Id.

327. 828 F.2d 708 (11th Cir. 1987).

328. Id. at 710.
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fendant from this same stipulation with respect to liquidated damages.3

Enforcement of Settlement Agreement. In Kent v. Baker,30 the
Eleventh Circuit reversed the district court's dismissal of an ADEA ac-
tion for want of jurisdiction. 33 The parties had entered into a settlement
agreement that, prior to the district court's dismissal of the lawsuit,
plaintiff allegedly breached. Defendants refused to sign the settlement
and notified plaintiff that, in light of his alleged breach, defendants would
not honor the settlement agreement. Plaintiff filed a motion requesting
the district court to enforce or reform the settlement or, in the alterna-
tive, to try the case. The district court, refusing to enforce or reform the
settlement agreement, dismissed the action.333 The district court found
that the settlement mooted the ADEA claim and that it had no indepen-
dent jurisdictional grounds to enforce or set aside the settlement." The
court relied upon Londono v. City of Gainesville.,3" in which the Elev-
enth Circuit indicated that a settlement had the effect of mooting a con-
troversy, and that dismissal would be proper for want of a case or
controversy

s
33

6

Reasoning that the relied upon statement from Londono "is probably
dictum," that Londono "may be distinguishable," and that the language
from Londono may not represent a clear holding of the court, the Elev-
enth Circuit in Kent declined to follow Londono.3" According to the
Eleventh Circuit, a district court has jurisdiction to enforce a settlement
agreement at least when a party refuses to comply with the agreement
before the case has been dismissed. 37 For this reason, the appellate court
remanded the case to the district court to consider plaintiff's motion.3"

E. Remedies

Liquidated Damages. Unlike Title VII, under section 7(b) of the

329. Id. at 709-10 (citing Coastal States Marketing, Inc. v. Hunt, 694 F.2d 1358 (5th Cir.
1983)).

330. 815 F.2d 1395 (11th Cir. 1987).
331. Id. at 1398-1400.
332. Id. at 1396.
333. Id.
334. 768 F.2d 1223 (11th Cir. 1985).
335. Id. at 1225.
336. 815 F.2d at 1399. The Eleventh Circuit in Kent chose instead to rely on Cia Anon

Veneqolana De Navigacion V. Harris, 374 F.2d 33 (5th Cir. 1967), in which the former Fifth
Circuit held that a district court has "inherent power to summarily enforce settlement
agreements." Id. at 36.

337. 815 F.2d at 1400.
338. Id.
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ADEA339 employees may recover not only back wages but also an equal
amount as liquidated damages for willful violations of the Act. Liquidated
damages are unpaid wages or unpaid overtime compensation. In Trans-
world Airlines v. Thurston,uo the Supreme Court unanimously held that
in order to establish a willful violation of the ADEA, a plaintiff must
prove that the employer "knew or showed reckless disregard for the mat-
ter of whether the conduct was prohibited by the ADEA.""'

In its second trip to the Eleventh Circuit, Lindsey v. American Cast
Iron Pipe Co.34 required the court to apply the Thurston test to a dispa-
rate treatment factual situation. At the trial prior to that appeal, plaintiff
presented evidence that company representatives told him he was not eli-
gible for a promotion because they would be looking "for a person
younger" than plaintiff to fill the position, and that another employee
eighteen years younger had eventually filled the position."3 In its initial
decision, the Eleventh Circuit reversed the trial court's judgment for de-
fendant notwithstanding the verdict.8 4 Despite evidence defendant
presented contradicting the alleged discriminatory statements of its exec-
utives, as well as evidence showing legitimate, nondiscriminatory reasons
for not promoting plaintiff, the Eleventh Circuit found enough evidence
to support the jury's verdict, and ruled the trial court was not entitled to
reweigh the evidence."

On remand, the district court reinstated the jury verdict and awarded
plaintiff back pay with interest, and injunctive relief, but the court de-
nied plaintiff liquidated damages, reasoning that, under Thurston, plain-
tiffs had not shown that defendant acted with reckless disregard in its
actions toward plaintiff.34

On its second appeal, the Eleventh Circuit reversed- the district court's
denial of liquidated damages.4 7 The appellate court reasoned that the
Supreme Court's adoption of a knowing or reckless disregard standard for
awarding liquidated damages under the ADEA may be better suited for
disparate impact cases than for disparate treatment cases."" The appel-
late court stated that there' was no logical way to square the jury's finding

339. 29 U.S.C. § 626(b) (1982).
340. 469 U.S. 111 (1985).
341. Id. at 126 (quoting Air Line Pilots Ass'n v. Trans World Air Lines, 713 F.2d 940,

956 (2d Cir. 1983) (citing Goodman v. Heublein, Inc., 645 F.2d 127, 131 (2d Cir. 1981))).
342. 810 F.2d 1094 (11th Cir. 1987).
343. Id. at 1096 (quoting Lindsey v. American Cast Iron Pipe Co., 772 F.2d 799, 801

(11th Cir. 1985)).
344. 772 F.2d at 802.
345. Id. at 801-02.
346. 810 F.2d at 1097.
347. Id. at 1099.
348. Id. at 1100.
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of intentional discrimination with a finding of employer good faith."' The
Eleventh Circuit rejected the standards set forth by the Third Circuit in
Dreyer v. Arco Chemical Co., " that modified the Thurston standard to
require outrageous conduct to recover liquidated damages in disparate
treatment cases." 1 According to the Eleventh Circuit, a finding of inten-
tional discrimination coupled with defendant's admission of knowledge
that the ADEA prohibited discrimination precluded a denial of liquidated
damages to plaintiff. 2

In Spanier v. Morrison's Management Services,8 s the Eleventh Circuit
reversed the district court's grant of defendant's motion for JNOV with
respect to liquidated damages. Citing its recently authored decision in
Reynolds v. CLP Corp.,35" the appellate court found that there was ade-
quate evidence to support the jury's finding of willfulness."6 Further-
more, the Eleventh Circuit found that following the Supreme Court's de-
cision in Thurston, district courts no longer have discretion to reduce an
ADEA liquidated damages award.8"

Prejudgment Interest. In Lindsey v. American Cast Iron Pipe
Co., 57 the Eleventh Circuit also addressed the issue of whether a plaintiff
may recover both liquidated damages and prejudgment interest under the
ADEA. Defendant relied upon O'Donnell v. Georgia Osteopathic Hospi-
tal,8 " which held that an award of both prejudgment interest and liqui-
dated damages constituted a double recovery, and thus was not permissi-
ble under the ADEA.369 The Eleventh Circuit rejected this argument,
reasoning that after the Supreme Court's decision in Thurston (where the
Court stated that the legislative history of the ADEA indicated that Con-
gress intended for liquidated damages to be punitive in nature, rather
than for delay in payment of amounts owing), the O'Donnell decision was
no longer good law.8"

349. Id.
350. 801 F.2d 651 (3d Cir. 1986).
351. Id. at 656-58.
352. 810 F.2d at 1100.
353. 822 F.2d 975 (11th Cir. 1987).
354. 812 F.2d 671 (11th Cir. 1987).
355. 822 F.2d at 978.
356. Id.
357. 810 F.2d 1094 (11th Cir. 1987).
358. 748 F.2d 1543 (11th Cir. 1984).
359. Id. at 1552.
360. 810 F.2d at 1102. Circuit Judge Vance vigorously dissented from the majority's de-

cision to allow recovery of both prejudgment interest and liquidated damages. Judge Vance
felt that ADEA actions should be treated similar to FLSA actions, where it has been deter-
mined that an award of both liquidated damages and prejudgment interest represents a
double recovery. Id. at 1102 (Vance, C.J., dissenting) (citing Brooklyn Savings Bank v.
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IV. CIVIL RIGHTS ENFORCEMENT STATUTES: SECTIONS 1981 AND 1982

A. Coverage

In two cases the United States Supreme Court decided in this survey
period, the Court confronted the issue of how broad Congress intended
the coverage of the civil rights statutes, now codified as 42 U.S.C. §§ 1981
& 1982.s61 Both decisions probably will increase employers' exposure to
compensatory and punitive damages, which are available under the Civil
Rights Act of 1866, but not under Title VII.

In Saint Francis College v. Al-Khazraji,55
1 the Court held that the

1866 Act protects persons of Arabian ancestry." 5 Saint Francis College
denied plaintiff, an associate professor who was an American citizen born
in Iraq, tenure. Plaintiff accepted a one year contract, but continued to
seek tenure. Once the contract expired, plaintiff filed a charge with the
Pennsylvania Human Relations Commission and the EEOC. When he re-
ceived a notice of right to sue, he brought his action under Title VII, and
under section 1981, alleging discrimination on the basis of national origin,
religion, and/or race. The district court dismissed the Title VII claim as
untimely. It subsequently ruled that the 1866 Act did not cover a claim of
discrimination for being an Arab and that, in any event, plaintiff had not
made out a prima facie case.s

The United States Court of Appeals for the Third Circuit reversed.,"
It decided that plaintiff had sufficiently alleged racial discrimination, be-
cause, although Arabs are Caucasians under current racial classifications,
Congress intended to forbid discrimination based on membership in a
group that is ethnically and physiognomically distinctive.' The Third
Circuit remanded the case to the district court because it felt that the
record was insufficient to determine whether plaintiff's employer had sub-
jected plaintiff to the sort of prejudice that section 1981 would redress.307

The Supreme Court affirmed the Third Circuit's decision, reasoning
that, while Arabs might be deemed Caucasians today, the understanding
of "race" in the 19th-century was different.a The Court examined the

O'Neil, 324 U.S. 697 (1944)).
361. CIVIL RIGHTS ACT OF 1866 (codified as amended at 42 U.S.C. §§ 1981-82 (1982)).
362. 107 S. Ct. 2022 (1987).
363. Id. at 2028.
364. Id. at 2024.
365. Id. at 2025.
366. Id.
367. Id.
368. Id. The Court also affirmed the Third Circuit's decision not to apply its recently

authored opinion in Goodman v. Lukens Steel Co., 777 F.2d 113 (3d Cir. 1985), which would
have barred plaintiff's section 1981 claim. In Goodman, the Third Circuit overruled its ear-
lier decisions by applying Pennsylvania's two-year personal injury statute of limitations
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dictionaries and encyclopedias from that century, and found that such
sources defined "race" as racial stock, in terms of ethnic groups."' Fur-
thermore, the Court observed that the legislative history of the 1866 Act
is repleat with references to the Scandinavian, Chinese, Spanish, Latin,
and Anglo-Saxon races.7 0 Based on this history, the Court concluded that
Congress "intended to protect from discrimination identifiable classes of
persons who are subjected to intentional discrimination solely because of
their ancestry or ethnic characteristics.' 3

7 The Court held that this kind
of discrimination is racial discrimination, whether or not modern scien-
tific theory classify it as racial or not.'7 ' While the Court affirmed the
Third Circuit's holding, it determined that a distinctive physiognomy is
not essential to qualify for protection under the 1866 Act.'7 ' The Court
noted that on remand plaintiff will have met his burden if he can prove
that his employer subjected him to intentional discrimination "based on
the fact that he was born an Arab, rather than solely on the place or
nation of his origin, or his religion."8 7'

While not an employment-related case, Shaare Tefila Congregation v.
Cobbs7 will surely have an impact on the employment relationship.
Plaintiff, a Jewish congregation, brought suit against individuals who al-
legedly had sprayed the outside walls of its synagogue with red and black
paint and with large anti-Semitic slogans, phrases and symbols. Plaintiff
claimed that the desecration violated 42 U.S.C. § 1982.376 Both the trial
court and the United States Court of Appeals for the Fourth Circuit re-
jected plaintiff's claim that it could sue defendants under the 1866 Act. 7

The Fourth Circuit held that discrimination against Jews was not racial
discrimination within the meaning of the Act.

Applying its Saint Francis College decision,7 8 the Supreme Court
found that Jews constituted a group of people that Congress intended to
protect when the 1866 Act was adopted. 7 9 The Court reemphasized that

rather than a six-year statute for contract claims. The Court agreed with the Third Circuit
that the Goodman opinion should not be applied retroactively under the facts of Saint
Francis College because at the time suit was filed, plaintiff could rely on prior Third Circuit
precedent. 107 S. Ct. at 2025 (citing Chevron Oil Co. v. Huson, 404 U.S. 97 (1971)).

369. 107 S. Ct. at 2027.
370. Id.
371. Id. at 2028.
372. Id.
373. Id.
374. Id.
375. 107 S. Ct. 2019 (1987).
376. 42 U.S.C. § 1982 (1982).
377. 107 S. Ct. at 2021.
378. Saint Francis College, 107 S. Ct. at 2022.
379. Shaare Tefila, 107 S. Ct. at 2022.
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whether today's standards would consider Jews to be a separate race is
not the issue."0 The Court noted, however, that a charge of racial dis-
crimination "cannot be made out by alleging only that the defendants
were motivated by racial animus; it is necessary as well to allege that de-
fendants' animus was directed towards the kind of group that Congress
intended to protect when its passed the statute.""'

B. Statute of Limitation

In Goodman v. Lukens Steel Co.,"$ the Supreme Court held that a
state's personal injury statute of limitations should govern actions under
the Civil Rights Act of 1866.3" In its six to three opinion, the majority
applied the same analysis used in Wilson v. Garcia$" to claims under the
Civil Rights Act of 1871.'8 In the Wilson decision, the Court held that
federal law rather than state law is controlling in characterizing a claim
under the 1871 Act, that a single statute of limitations should govern all
actions under the statute, and that because claims under the Act are in
essence claims for personal injury, the state statute applicable to these
claims should be borrowed.$"

In Goodman, the district court had ruled that claims under section
1981 were governed by Pennsylvania's then six year statute of limitations
for claims on contracts, replevin, and trespass." 7 The United States
Court of Appeals for the Third Circuit ruled that the proper statute of
limitations to borrow for the section 1981 claim was the state's two year
personal injury statute." The Third Circuit's decision overruled prior
circuit precedents that refused to apply the Pennsylvania two year per-
sonal injury statute of limitations to section 1981 claims."'

On appeal, plaintiffs contended that they were entitled to rely upon the
older Third Circuit opinions and, further, that the Third Circuit's new
opinion on the statute of limitations issue should not apply retroactively.
The Supreme Court found that those precedents did not exist at the time
plaintiffs brought their action.*" In fact, the Third Circuit had not first
approved the use of the six year contract limitations statute until four

380. Id.
381. Id. at 2021.
382. 107 S. Ct. 2617 (1987).
383. Id. at 2621.
384. 471 U.S. 261 (1985).
385. 42 U.S.C. § 1983 (1982).
386. 471 U.S. at 266-68.
387. 107 S. Ct. at 2620.
388. Id.
389. Id. at 2621.
390. Id. at 2621-22.
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years following the filing of plaintiffs' action. For this reason, the Court
agreed that the Third Circuit's decision should be given the customary
retroactive effect."

C. Affirmative Duty of Union

In Goodman,$" the Supreme Court also set forth some guidelines con-
cerning what duty a union may have in representing employees who
charge their employer with discrimination under both the 1866 Act and
Title VII.3ss Plaintiffs were black employees who filed their class action in
1973, claiming that their employer had engaged in numerous discrimina-
tory practices in violation of both statutes. Plaintiffs also challenged their
union's failure to defend them in grievances against the alleged discrimi-
natory conduct. The district court found that the employer violated both
statutes, and that the union violated Title VII by failing to challenge the
discriminatory discharges of probationary employees, refusing to assert
instances of racial discrimination as grievances, and tolerating and tacitly
encouraging racial discrimination. The United States Court of Appeals
for the Third Circuit upheld the findings of discrimination.3"

On appeal, the union contended that the judgment below rested on the
erroneous legal premise that section 1981 and Title VII are violated if a
union passively sits by and does not affirmatively oppose an employer's
racial discriminatory employment practices. While not specifically dis-
agreeing with the union's legal argument, the Supreme Court found that
liability existed because the union deliberately chose not to assert claims
of racial discrimination.""" According to the Court, both lower courts
found discrimination in the way the union represented black employ-
ees.3" The court observed that the Third Circuit expressly held that the
deliberate choice not to process racial discrimination grievances violated
both laws."

While the Court's opinion is unclear concerning what specific duty a
union has in representing employees who charge discrimination by their
employer, arguably if such an employee files a grievance, a union would
violate section 1981 and Title VII if it does not give serious attention to
the merits of the grievance.

391. Id. at 2622.
392. 107 S. Ct. 2617 (1987).
393. Id. at 2623-25.
394. Id. at 2623.
395. Id. at 2624.
396. Id.
397. Id. at 2624-25.
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V. REHABILITATION ACT oF 1973

In a long-awaited decision, the Supreme Court in School Board of Nas-
sau County v. Arline,"" considered the issue of whether or not an em-
ployee suffering from a communicable disease is protected by the Reha-
bilitation Act of 1973.3' Although the specific issue in the case was
whether a person afflicted with tuberculosis, a contagious disease, was a
handicapped individual within the meaning of section 504'" of the Act,'01

the case attracted considerable public attention because it also was as-
sumed that the case would decide whether acquired immune deficiency
syndrome (AIDS) victims fell within the protection of the federal handi-
cap law.

Defendant discharged plaintiff as an elementary school teacher after
she suffered a third relapse of tuberculosis. She had been hospitalized
during her first illness, but the disease then went into remission for
twenty years before resuming active status. The Nassau County School
Board terminated plaintiff because of the recurrence of the disease.
Plaintiff then filed suit against the Board pursuant to section 504 of the
Act. The district court ruled against plaintiff, finding that Congress had
not intended to cover persons with contagious diseases and thus plaintiff
was not a handicapped person within the meaning of the Act. Further,
the district court found that even if interpretation of the Act deemed
plaintiff to be a handicapped person, she was, because of her illness, not
qualified to teach elementary school.402

The Court of Appeals for the Eleventh Circuit reversed the district
court's decision. "03 In its findings, the Eleventh Circuit stated that "per-
sons with contagious diseases are within the coverage of Section 504" and
that plaintiff's condition "falls. . . neatly within the statutory and regu-
latory framework" of the Act.40 The appellate court, however, remanded
the case to the district court to determine whether the risk of infecting
others precluded plaintiff from being otherwise qualified for her job and,
if so, to determine whether it was possible to make some reasonable ac-
commodation for plaintiff in her teaching position or in some other
position.'40

On appeal, the United States Supreme Court agreed with the Eleventh
Circuit that plaintiff was a handicapped individual because she had a rec-

398. 107 S. Ct. 1123 (1987).
399. 29 U.S.C. §§ 701-794 (1982).
400. Id. § 794.
401. 107 S. Ct. at 1123.
402. Arline v. School Board of Nassau County, 772 F.2d 759, 764 (11th Cir. 1985).
403. Id. at 765.
404. Id. at 764.
405. Id. at 765.
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ord of impairment-her hospitalization at the time of her initial attack of
tuberculosis.'0 The Court found that this was more than sufficient to es-
tablish that her impairment substantially limited one or more of her ma-
jor life activities.' The Court rejected defendant's argument that in de-
fining "handicapped" it was entitled under Section 504 to consider the
threat to the health of others posed by plaintiff's relapses of tuberculo-
sis.4" Nothing in section 504, the Court declared, suggests that Congress
intended to let an employer justify discriminatory treatment by seizing
on the distinction between the effects of a disease on others and the ef-
fects of a disease on a patient.'" 9 The Court also noted that the Act is
carefully structured to replace irrational reactions to actual or perceived
handicaps with actions based on reasoned and medically sound
judgments."'

The Court then turned to the question of whether plaintiff was "other-
wise qualified" and determined that courts must make such an inquiry on
an individualized basis so as to protect individuals from deprivations
based on prejudice, stereotypes, or unfounded fear, while giving appropri-
ate weight to such legitimate concerns as avoiding the exposure of others
to significant health and safety risks.'41 The Court stated that a person
who poses a significant risk of communicating an infectious disease to
others in the workplace will not be otherwise qualified if reasonable ac-
commodation will not eliminate that risk." 2 The Court adopted the
American Medical Association's proposal that the otherwise-qualified de-
termination should be based on findings based on reasonable medical
judgments about the method by which the disease is transmitted, the
length of time that the carrier is infectious, the potential harm to third
parties, and the probabilities that the carrier will transmit the disease
and will cause varying degrees of harm.' " The appellate court remanded
the case to the district court to determine whether plaintiff was otherwise
qualified for a position, and if so, to determine whether the school board
could make any reasonable accommodation that would allow plaintiff to
keep working.' 1'

In Burnett v. Brock," the Eleventh Circuit affirmed the district court's
grant of summary judgment to the United States Department of Labor in

406. 107 S. Ct. at 1127.
407. Id.
408. Id. at 1128.
409. Id.
410. Id. at 1120-30.
411. Id. at 1131.
412. Id. at 1131 n.8.
413. Id. at 1131.
414. Id. at 1132.
415. 806 F.2d 265 (11th Cir. 1986).
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a suit to overturn the Department's decision to reject plaintiff's claim of
handicap discrimination against Atlanta Newspapers, Inc., for lack of ju-
risdiction.'16 The Eleventh Circuit agreed with the district court's deci-
sion that the Department of Labor lacked jurisdiction over plaintiff's sec-
tion 503417 handicap action against Atlanta Newspapers, Inc., because
there was no master contract between the newspaper and the United
States Air Force Reserve when the Reserve, through its advertising
agency, placed separate purchase orders for advertisements.' 1 In addi-
tion, the court of appeals found that none of the advertisements accepted
by the newspaper from the Reserve was published on the date the Re-
serve terminated plaintiff after doctors diagnosed her as having multiple
sclerosis.' 1 '

VI. ViErNAM ERA VETFRANS' READJUSTMENT ASSISTANCE AcT OF 1974

The Eleventh Circuit decided only one significant case during 1987
under the Vietnam Era Veterans' Readjustment Assistance Act of 1974.420
In Gulf States Paper Corp. v. IngraM,"14 the employer filed suit to deter-
mine whether section 2024(d) of the Act"2 would require it to reinstate
its employee who had requested a one year leave to attend active duty
training with the Army Reserve. Gulf States had employed Ingram for
more than thirteen years, and at the time of her, request she held the
position of secretary in the corporate planning department where she was
responsible for general clerical duties and important computer related du-
ties. Facts showed that training a new person to perform Ingram's task

416. Id. at 266.
417. 29 U.S.C. § 793 (1982) provides in pertinent part:

Any contract in excess of $2,500 entered into by any Federal department or
agency for the procurement of personal property and non-personal property for
the United States shall contain a provision requiring that . . . the party con-
tracting with the United States shall take affirmative action to employ and ad-
vance in employment qualified handicapped individuals as defined in section
706(b) of this title ....

Id.
418. 806 F.2d at 267.
419. Id. at 268.
420. 28 U.S.C. §§ 2021-26 (1982).
421. 811 F.2d 1464 (11th Cir. 1987).
422. 28 U.S.C. § 2024(d) (1982) provides in pertinent part:

Any employee not covered by subsection (c) of this section. . . shall upon request
be granted a leave of absence by such person's employer for the period required to
perform active duty for training or inactive duty training in the Armed Forces of
the United States. Upon such employee's release from a period of such. . . train-
ing.., such employee shall be permitted to return to such employee's position
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would take about six months. Gulf States denied Ingram's request as un-
reasonable based upon the length of time involved in the active duty
training, the fact that Ingram had volunteered for the training, the com-
pany's position that the training was not job related, and the company's
contention that the absence would create an undue financial burden on
the company.423 The district court assumed jurisdiction under 28 U.S.C. §
1331,4" and found that the leave request was unreasonable and therefore
Gulf States did not violate the Act in denying the leave of absence."

The two issues before the Eleventh Circuit were whether the district
court had jurisdiction to consider Gulf States' suit, and if so, whether the
employee's request was reasonable under the Act. In agreeing with the
district court that it had jurisdiction, the Eleventh Circuit reasoned that
while the Declaratory Judgment Act' does not broaden federal jurisdic-
tion it does permit parties to anticipate federal claims by bringing a fed-
eral suit that corresponds to the one the opposing party might have
brought."

7

With regard to the reasonableness of Ingram's request for active duty
training leave, the court applied the standards set forth in Lee v. City of
Pensacola,' and found that the district court had erred in agreeing with
Gulf States' position."' In Lee, the Fifth Circuit held that a reservist's
request for a leave of absence must be reasonable to qualify for the pro-
tections of the Act.8 0

In Gulf States, the Eleventh Circuit further refined the factors which
should be considered in determining reasonableness to include (1) the
length of the leave, (2) the burden upon the employer in filling the posi-
tion during the employee's absence, and (3) the conduct of the employee
in requesting the leave."' According to the Eleventh Circuit, the district
court improperly considered the voluntariness of Ingram's leave and the
needs of the Army Reserve.' 32 The Eleventh Circuit warned employers
that an inquiry into the reasonableness of leave requests must be limited
and extremely deferential to the reservist's rights under the Act. 3 3 For an

423. 811 F.2d at 1466.
424. 28 U.S.C. § 1331 (1982) provides: "The district courts shall have original jurisdic-

tion of all civil actions arising under the Constitution, laws, or treaties of the United
States."

425. 811 F.2d at 1466.
426. 28 U.S.C. § 2201 (1982).
427. 811 F.2d at 1467.
428. 634 F.2d 886 (5th Cir. 1981).
429. 811 F.2d at 1469.
430. 634 F.2d at 889-90.
431. 811 F.2d at 1469.
432. Id.
433. Id. at 1470.
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employer to prove a reservist's leave request unreasonable, the court
noted, the employer must overcome the presumption of reasonableness.4"
Finally, in reversing the district court's finding that Ingram's request was
unreasonable, the court of appeals noted that Ingram acted in a "wholey
forthright and good faith manner," and that there were no apparent al-
ternatives for her training."

434. Id. at 1469.
435. Id. at 1470.
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