
Constitutional Criminal Procedure

by Bonnie Johnson Kirkland*

This Article surveys the constitutional criminal procedure decisions by
the United States Court of Appeals for the Eleventh Circuit from Janu-
ary 1, 1987 through December 31, 1987. The author has made no attempt
to include all of the cases decided by the court during this survey period,
nor has she included every issue raised in those cases included in the Ar-
ticle. Rather, the author has attempted to include those cases that bring
insights to the criminal practitioner regarding, how the Eleventh Circuit is
reconciling or distinguishing case-by-case fact patterns with previous
holdings and rules with which the practitioner is already familiar. The
Article also highlights cases in which petitioners and appellants met with
success. The author has also included several cases because of their inter-
esting factual situations in the hopes that they will awaken any readers
who have begun to "nod off" while reading this Article as reading matter
"to fall asleep by." One last comment-whatever else that may be
gleaned regarding the philosophy and trends of the court, the court made
one statement during this period that the criminal practitioner can "do
with as he will," one that, depending on the prosecution-defense orienta-
tion of the reader, brings either great comfort or great distress: "This fed-
eral court has great respect for State court convictions, and will not
lightly set such a conviction aside."1

1. FOURTH AMENDMENT

The cases decided by the Eleventh Circuit Court of Appeals during this
survey period continue and reinforce the court's past trend of narrowly
construing the protection afforded by the fourth amendment. The fact
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1. Smith v. White, 815 F.2d 1401, 1406 (11th Cir. 1987).
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scenario in United States v. Ricks' offers a good example of the imple-
mentation of this approach. FBI agents, while conducting a security
sweep of Ricks' entire apartment, opened a closet where Ricks' jacket was
hanging. The agent asked Ricks, who was being arrested for his alleged
participation in a bank robbery, whether he wanted the jacket to take
with him. Ricks answered that he did; the agent then searched the pock-
ets of the jacket where he discovered and seized Ricks' wallet, which con-
tained papers listing the names of Massey and Boldin,3 discovered during
a proper inventory procedure.'

Ricks, in his argument that the court erred in its denial of his motion
to suppress because the jacket was not subject to a legitimate search inci-
dent to arrest, claimed that he would not have accepted the agent's offer
of the jacket had he realized that his affirmative response amounted to an
authorization or consent to search the pockets. He also argued that it was
obvious that the jacket held no weapons and that an inventory of his wal-
let containing personal and private belongings was beyond action war-
ranted for security purposes.5 The court declared the search of the jacket,
being incident to arrest, reasonable, with Ricks having no legitimate ex-
pectation of privacy.' The court went on to state, "[T]he jacket, while not
initially in Ricks' grab area, became subject to a legitimate search when
the agent handed it to Ricks, thus placing it within Ricks' grab area."7

The legitimate expectation of privacy granted to citizens regarding
their homes (and motel rooms) protected by the fourth amendment's pro-
hibition of warrantless and non-consensual entry for purposes of arrest
was again outweighed by the "exigent circumstances" exception in
United States v. Standridge.s At 8:30 p.m. on February 25, 1986, an FBI
agent, posing and dressed as a porter, knocked on Standridge's motel
door, pretending to be there to clear dinner dishes that had been deliv-'
ered by room service earlier. When Standridge opened the door, a group
of FBI agents "burst" into the room, arrested Standridge, did a "secur-
ity" sweep of the room and bathroom, and seized evidence corroborating
Standridge's guilt in two bank robberies that had taken place at 10:45

2. 817 F.2d at 692 (11th Cir. 1987).
3. A grand jury in the United States District Court for the Northern District of Georgia

indicted Ricks and Massey for bank robbery, using a dangerous weapon, and for knowingly
and willfully using and carrying firearms in committing a robbery. Boldin, who eventually
received immunity for information he gave the FBI, which led to the arrest of Ricks and
Massey, was indicted by the grand jury for receiving the proceeds of the robbery. Id. at 694-
95.

4. Id. at 696.
5. Id.
6. Id.
7. Id.
8. 810 F.2d 1034 (l1th Cir. 1987).
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and 11:41 that morning.9
Standridge attacked the government's claim of exigent circumstances,

particularly emphasizing that more than eight hours had passed since the
robberies.10 It is interesting and relevant to note that Standridge's
brother notified the FBI at 7:00 p.m. to identify his brother as the perpe-
trator depicted in bank films of the robbery broadcasted by television sta-
tions and that he was probably at a local motel, the Ramada Inn." By the
time the agents arrived for the "capture," other FBI agents had already
learned that Standridge had checked into a sixth floor room.",

The court found sufficient exigent circumstances, noting that even
though there was no "hot pursuit," the FBI had probable cause to believe
Standridge was the robber and also had reason to believe he was armed.
The court noted:

At any moment, Standridge's brother could have felt remorse and called
Standridge to warn him, or Standridge could have seen his own photo on
a television news report about the robberies. If the FBI delayed, Stan-
dridge might dispose of the stolen cash or other evidence. More impor-
tantly, any delay increased the risk that innocent members of the public
might be injured if Standridge attempted to leave the motel. It was safer
to arrest Standridge immediately by surprise in his motel room, than to
wait for a warrant, and to risk a gun battle erupting in the halls, stairs,
lobby or other public area of the fully occupied hotel should Standridge
try to escape."'

The Eleventh Circuit, during this period, also grappled with the ques-
tion of whether the existence of an out-of-state14 arrest warrant consti-
tuted sufficient probable cause to justify a warrantless arrest under Geor-
gia law,15 thereby resulting in a legal search and seizure of a pistol on

9. Id. at 1036.
10. Id.
11. Id.
12. Id.
13. Id. at 1037.
14. South Carolina authorities issued an arrest warrant for Campanella D'Angelo based

on a charge of aggravated assault and battery. The warrant was mailed to and executed by
the Screven County, Georgia, Sheriffs Department. When D'Angelo answered the door, one
of the deputies, noticing a bulge in D'Angelo's clothing, pulled him out of the house and
searched him, finding a pistol. When the same deputy then proceeded to secure the arres-
tee's house, he discovered a rifle in the house. The deputy, knowing D'Angelo was a con-
victed felon, seized the rifle. United States v. D'Angelo, 819 F.2d 1062, 1063 (11th Cir. 1987).

15. O.C.G.A. §9 17-5-1(a)(1) & (4) (1982) state:
(a) When a lawful arrest is effected a peace officer may reasonably search the
person arrested and the area within the person's immediate presence for the pur-
pose of:
(1) Protecting the officer from attack; ...
(4) Discovering or seizing any instruments, articles, or things which are being used
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defendant's person incident to a lawful arrest."6 The defendant in
D'Angelo17 argued that the pistol, as "fruit" of an unlawful search, was
not seized incident to a lawful arrest and therefore should have been sup-
pressed since the arrest warrant, issued in South Carolina, could not be
legally executed in Georgia.1' The court threw out this argument, explain-
ing that: (1) if the warrant were valid in form and execution, then the
arrest was lawful, and (2) even if the warrant were invalid, the arrest
could still be upheld as a valid warrantless arrest under Georgia law.19

The court went on to apply Ledesma v. State20 to these facts, finding that
an out-of-state warrant is sufficient to supply probable cause, thus consti-
tuting a valid search incident to a lawful arrest."

A. Automobile Exception

The Eleventh Circuit affirmed Amorin's conviction of possession of co-
caine with intent to distribute, conspiracy to distribute cocaine, and pos-
session of an unregistered firearm in United States v. Amorin,"2 finding
that the circumstances of the search and seizure of sixty-two pounds of
cocaine from two green duffie bags in the trunk of defendant's car fell
squarely within the automobile exception to a warrant requirement.3

Amorin had shown the duffle bags to a police informant, telling the in-
formant that the cocaine would be transferred from the defendant's resi-
dence for processing. The police corroborated this information with a vis-
ual surveillance, observing a codefendant place a green duffle bag in the
car. The officers arrested Amorin as he was about to get into the car. "

The court analogized this factual situation to a vehicle stop on a free-
way and distinguished it from a Coolidge"' situation. The court noted
that the "[o]ificers wisely chose to conduct an arrest at this moment
rather than risk the potential of a high speed chase once the defendant

or which have been used in the commission of the crime for which the person has
been arrested.

Id.
16. 819 F.2d at 1063.
17. Id.
18. Id. at 1063-64.
19. See supra note 14.
20. 251 Ga. 487 (1983).
21. 819 F.2d at 1064.
22. 810 F.2d 1040 (11th Cir. 1987).
23. Id. at 1041.
24. Id.
25. Coolidge v. New Hampshire, 403 U.S. 443 (1971) (The Supreme Court invalidated an

automobile search based upon the lack of exigent circumstances justifying the failure to
obtain a warrant where police searched the defendant's automobile at the time of his arrest
for murder, believing the car to contain evidence of the murder.).
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had gotten into the car." '

On the other hand, the court reversed the United States District Court
for the Middle District of Florida's denial of a motion to suppress in
United States v. Miller.27 The court noted immediately that the facts of
Miller were similar to the facts in United States v. Smith38 A Florida
state trooper, Vogel, stopped Miller, who was driving a borrowed car,.on
Interstate 95 near Orlando, Florida for driving with his wheels across the
white highway line for about one tenth of a mile (approximately six and
one-half seconds), in violation of Florida law.sa

Trooper Vogel decided to follow and stop Miller because Miller did not
turn his head to look into Vogel's headlights as he passed Vogel's car,
which was parked perpendicular to the interstate with headlights on, illu-
minating passing vehicles and occupants. 0 Vogel also noted that Miller
was driving below the 55 mile-per-hour speed limit; had an out-of-state
license plate on the car; was driving, according to Vogel, "overly cau-
tious"; and appeared "extremely nervous" when Trooper Vogel pulled
him over and asked him to get out of the car, requesting his license and
registration."' When requested by Vogel to sign a voluntary consent to
search form, Miller complied.3 2

The court held that even though Miller was driving a borrowed car, he
did have standing to challenge the search.sa The court further held that
the initial stop of Miller's car was illegitimate.' The court, quoting the
court in Smith, found the proper inquiry in this situation to be "whether
a reasonable officer would have made the seizure in the absence of illegiti-
mate motivation." 8 The court, finding that a reasonable officer would not
have made the stop absent some other motive, noted that Trooper Vogel,
who followed Miller before the alleged traffic violation occurred and who
testified that he would have stopped Miller even without a traffic viola-
tion, did not act as a reasonable officer would have, but rather as an of-

26. 810 F.2d at 1041.
27. 821 F.2d 546 (11th Cir. 1987).
28. 799 F.2d 704 (11th Cir. 1986) (The cases involve the same Florida state trooper,

using the same drug courier profile on the same highway.).
29. 821 F.2d at 547.
30. Id.
31. Id.
32. Id.
33. Id. at 548-49 (The court joined the following other courts in this holding: United

States v. Portillo, 633 F.2d 1313, 1317 (9th Cir. 1980), cert. denied, 450 U.S. 1043 (1981);
United States v. Posey, 663 F.2d 37, 41 (7th Cir. 1981), cert. denied, 455 U.S. 959 (1982);
United States v. Williams, 714 F.2d 777, 779 (8th Cir. 1983); United States v. Griffin, 729
F.2d 475, 483 (7th Cir.), cert. denied, 469 U.S. 830 (1984); United States v. Rose, 731 F.2d
1337, 1343 (8th Cir.), cert. denied, 469 U.S. 931 (1984)).

34. Id. at 549.
35. Id. (quoting 799 F.2d at 708) (emphasis in original).
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ficer in hopes of "catching a courier.""' Finally, the court held that
Miller's consent was the product of an illegal detention and that the taint
of that detention was not sufficiently attenuated.37

B. Airport Searches

United States v. McKennons' concerns the question of whether a de-
fendant has a legitimate expectation of privacy pertaining to an accom-
plice's carry-on bag when the defendant has disclaimed ownership and
interest after a warrantless search of the bag.9 The court found that Mc-
Kennon had divested himself from the bag in such a way as to relinquish
his privacy right in the bag and that his expectation of privacy was too
attenuated to receive constitutional protection."0 The court based this
holding on the evidence that McKennon had dispossessed himself of the
cocaine later discovered in the bag, had disassociated himself with his
accomplice who was "caught with the goods," had promised to deny any
knowledge if he were questioned or apprehended by authorities, and had
obviously appreciated the risks involved or he would have not taken such
steps to protect himself.' The court also based its holding on a policy
consideration that:

We do not believe that the Fourth Amendment was designed to protect
the privacy interests of an individual who conspires to transport contra-
band, perceives the possibility that the container will be searched, severs
all appreciable ties with the courier in an effort to escape criminal liabil-
ity, and then asserts an interest in the container after the contraband
and the conspiracy have been discovered in order to articulate an expec-
tation of privacy and suppress evidence of criminal activity. 2

Although appellant in United States v. Hernandez-Cano4" succeeded
in his attack of the admission of cocaine obtained through search of his
luggage at an airport in violation of his fourth amendment rights on the
merits, this success came to no avail since the court held the evidence was
admissible under the inevitable discovery exception." The situation in
Hernandez-Cano arose when an x-ray machine at the airport revealed a
large dark mass inside appellant's carry-on bag. After Hernandez-Cano

36. Id.
37. Id. at 550.
38. 814 F.2d 1539 (11th Cir. 1987).
39. Id. at 1540.
40. Id. at 1546.
41. Id. at 1545.
42. Id.
43. 808 F.2d 779 (11th Cir. 1987).
44. Id. at 782.
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consistently refused to allow more than a cursory and restricted view in-
side the bag, Ofor, an airport security employee, became alarmed, fearing
appellant had explosives in the bag.' 5 Ofor learned subsequently that
when appellant left and later returned with the same bag, he had
rechecked his luggage, supposedly in order to transfer a heavy item from
his carry-on bag to his luggage.46

Ofor, accompanied by a police officer, then proceeded to the baggage
area where she opened appellant's luggage. The police officer did not in-
struct her to do this, but he did assist in the search after her initiation."7

The court found no exigent circumstances that could not have been
removed by a valid arrest based on existing probable cause. The court
found, however, that the cocaine would have been discovered inevitably
by lawful means had the illegal conduct not occurred, holding that the
exception may apply to prior actions by a private party."

C. Border Searches

Vessels. The Navesink, a fifty-two foot yacht, was the subject of a
border search at Clearwater Pass off the Florida coast in the case of
United States v. MasseU." A few months before the ship was intercepted
by customs officials, one of the Navesink's crew members (a codefendant
in the case) told a confidential informant that he could smuggle mari-
juana from Jamaica by air or sea. The recipient then passed on the infor-
mation to a special agent with the Customs Service, and on the basis of
this information, officials stopped and boarded the ship."0

After a one-half hour search of the ship, at the end of which officials
had found a semiautomatic machine gun, three long guns, ammunition,
diving gear, and naval charts-but no drugs-officials informed Massell
that they were going to remove the yacht from the water in order to check
the hold. Massell did not object." Customs officials opened the swing keel
and discovered 207 pounds of hashish oil, at which time Massell stated, "I
guess we are in trouble now."'62

In challenging the trial court's denial of his motion to suppress, Massell
argued that the officials' search of the swing keel was beyond the scope of

45. Ofor, however, had observed some "white powder" from her limited observation. Id.
at 780.

46. Id. at 780-81.
47. Id. at 781-82.
48. Id. at 782-83.
49. 823 F.2d 1503 (11th Cir. 1987).
50. Id. at 1505.
51. Id.
52. Id. at 1505-06.
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a customs search." The court below based its denial of the suppression
motion on the finding that appellant had no standing," and in the alter-
native, that appellant consented to the search.'5

The Eleventh Circuit, reversing' the court below, found Massell did
have standing, basing this ruling on its holding in United States v. Bach-
ner" that "an unrestricted right of occupancy or custody and control of
the premises as distinguished from occasional presence,"' establishes a
defendant's standing to object to illegal searches. Applying this standard
to the facts at hand, the court found that appellant had unrestricted cus-
tody and control of the vessel and was in charge of chartering the boat for
the titled owner and that he, therefore, had standing to object to the
search of the vessel.' 8

In determining the consent issue, the court concluded that even if ap-
pellant did not consent to the search, or if this consent did not extend to
removal from the water, the search was still lawful since it was a border
search and only subject to a "reasonable suspicion," rather than a "proba-
ble cause," standard. 9 The court further found that the removal of the
yacht from the water in order to search the swing keel was also reasona-
ble since there was no damage to the boat and since the officials had pro-
ceeded in the easiest, and only, way to retrieve the hashish oil.6"

In United States v. Puig,"1 the Eleventh Circuit found it "reasonable"
for custom officials to not only remove a vessel from the water and tow it
to the Miami Beach Police Dock, but to drill holes into the hull."" The
court, applying the reasonableness requirement of the fourth amendment,
found the actions of custom officials to be reasonable based on the fact
that Officer LeGasse's initial visual inspection of the boat revealed evi-
dence inconsistent with appellant's "fishing trip" story. This inconsis-
tency raised a reasonable suspicion in LeGasse's mind that "illegal con-
traband was hidden in the unaccounted for section beyond the forward
bulkhead.""' The court also noted that the holes drilled in the hull could

53. Id. at 1506.
54. Title to the yacht was in a corporation owned by Massell's father. Id. at 1505.
55. Id. at 1506.
56. 706 F.2d 1121 (11th Cir. 1983).
57. 823 F.2d at 1507 (quoting 706 F.2d at 1126 n.6 (11th Cir. 1983)).
58. Id.
59. Id. at 1507-08.

60. Id. at 1508.
61, 810 F.2d 1085 (11th Cir. 1987).
62. Id. at 1086.
63. Id.
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easily be plugged."

Airports. In United States v. Hernandez-Salazar,65 defendant was
traveling from Miami to Medellin, Columbia on a scheduled commercial
airline. A customs officer opened defendant's suitcase because it was a
hard-sided American Tourister without a name on it and because it was
unusually heavy." The customs officer admitted on the stand that he had
opened some 50,000 suitcases in the six month period before and after
this search without finding any illegal currency.67 The question in this
case was whether the evidence found in this search should be suppressed
because the discovery was a result of an illegal search. The magistrate
recommended that the evidence be excluded because the federal statute,"
which authorized the search of outgoing luggage on "reasonable suspi-
cion," was unconstitutional on its face.6" The district court refused the
magistrate's recommendation and upheld the statute, and the court of
appeals affirmed.70 The court followed other circuits in holding that the
so-called "border search exception" applies to both incoming and outgo-
ing persons and instrumentalities.7 1 Finding that the interest in stopping
the flow of unreported currency out of the country is substantial because
of its relation to international drug traffic and that the expectation of
privacy is diminished at the border, whether entering or leaving the coun-
try, the court held that a luggage search based on "reasonable suspicion"
was constitutional."2 After the amendment of the section in question re-
moving the requirement of "reasonable cause," searches such as this one
can be carried out by customs officers.7 The court's careful balancing of
interests in this case would lead one to predict that the new amendment
to the section (removing even the requirement of reasonable cause) would
not survive constitutional scrutiny. Finding reasonable suspicion on the
basis of heavy, hard-sided luggage that bears no name tag because it is

64. Id. at 1087.
65. 813 F.2d 1126 (11th Cir. 1987).
66. Id. at 1131.
67. Id. at 1139 (Hatchett, J., dissenting).
68. 31 U.S.C. § 5317(b) (1984) provided: "For purposes of ensuring compliance with the

requirements of section 5316, a customs officer may stop and search, at the border and
without a search warrant, any vehicle, vessel, aircraft, or other conveyance, any envelope or
other container, and any person entering or departing from the United States."

69. 813 F.2d at 1129.
70. Id.
71. See United States v. Swarovski, 592 F.2d 131 (2d Cir. 1979); United States v.

Ajouny, 629 F.2d 830 (2d Cir. 1980); United States v. Udofot, 711 F.2d 831 (8th Cir.), cert.
denied, 464 U.S. 896 (1983); United States v. Stanley, 545 F.2d 661 (9th Cir. 1976); United
States v. Duncan, 693 F.2d 971 (9th Cir. 1982), cert. denied, 461 U.S. 961 (1983).

72. 813 F.2d at 1138-39.
73. 31 U.S.C. § 5317(b) (1986).
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scheduled to travel from Florida to Columbia is surely to drop reasonable
suspicion to a new low, as Judge Hatchett points out in dissent."' Lower-
ing the level of evidence to reasonable suspicion prior to intrusions of a
person's privacy, which represents the new trend in fourth amendment
jurisprudence, is lowering the level to a reasonable hunch or worse in this
case.

II. FIFTH AND FOURTEENTH AMENDMENT

A. Death Penalty Sentencing

In High v. Kemp,7 5 defendant sought habeas corpus relief from a death
sentence on the grounds that the sentencing judge failed to mention and
define mitigating circumstances to the jury.7 6 The relevant test on the
question of mitigating circumstances is found in Peek v. Kemp. 7 In Peek,
the court held that the standard of review is whether a reasonable juror
could have failed to understand the challenged instructions and the role
of mitigation when viewed in the context of the entire sentencing pro-
ceeding. 78 Finding that there were no mitigating circumstances that could
be mentioned in High, the court stated, "We refuse to admonish the trial
judge for wisely deciding not to belabor instructions on mitigation where
the effect would have been to emphasize that there was no mitigating
evidence on the defendant's behalf."'" When mitigating circumstances do
appear, the implication of High is that the trial judge should mention
them in his instruction to the jury. This case also held that the execution
of a defendant who was seventeen years old at the time of the crime
raised no constitutional problems'0 and that a clearly erroneous jury in-
struction that shifted the burden of proof to the defendant was "harm-
less" error.'

B. Harmless Error

The standard instruction on intent given to juries for many years was
as follows:

The acts of a person of sound mind and discretion are presumed to be
the product of a person's will but the presumption may be rebutted. A

74. 813 F.2d at 1139-40 (Hatchett, J., dissenting).
75. 819 F.2d 988 (11th Cir. 1987).
76. Id. at 990.
77. 784 F.2d 1479 (11th Cir.), reh'g denied, 107 S. Ct. 912 (1986).
78. Id. at 1486.
79. 819 F.2d at 992.
80. Id. at 993.
81. Id. at 994.
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person of sound mind and discretion is presumed to intend the natural
and probable consequences of his act, but that presumption may be
rebutted."

The United States Supreme Court held this instruction to be constitu-
tionally infirm because it impermissibly shifts the burden to the defend-
ant to come forward with evidence to disprove this presumption of intent
and does not specify what burden the defendant must carry in rebuttal. 3

Given the common nature of the charge, many convictions would fall
and require retrial if it were not for the handy tool of "harmless error," a
kind of legal fiction that comforts the courts that justice would have been
done if the jury instruction would have been given correctly (when in fact
it was not). In Rose v. Clark,' the Supreme Court held that a Sandstrom
error can be harmless even. when intent is at issue in the trial. As noted
above, the court in High held such an instruction harmless in a death
penalty case, which might be seen as stretching the fiction too far. A bur-
den shifting charge on intent will be considered harmless beyond a rea-
sonable doubt when 1) the evidence of guilt is "overwhelming" or when 2)
intent was not an issue at the trial 5 As the court stated in Potts v.
Kemp" pertaining to the first issue concerning the level of guilt, the anal-
ysis must focus on "whether evidence of intent, rather than the more in-
clusive issue of guilt, is overwhelming. '"87

A subquestion relevant to the second question, whether intent was at
issue at the trial, concerns the use of the insanity defense. According to
Circuit Judge Johnson, writing in Dix, an insanity defense does put the
defendant's intent in issue, and a Sandstrom error cannot be harmless on
the grounds that "intent" was not in issue. 8 Thus, when the defendant
pleads an insanity defense, the above jury instruction will call for a rever-
sal unless the evidence on intent is overwhelming. In Dix, defendant in-
troduced evidence of a history of mental illness and unstable behavior
and testified that he could not remember what had happened after his
wife threw an ashtray at him. The court found the error not to be harm-
less beyond a reasonable doubt and reversed the conviction."9

In Potts," the panel of Judges Hill, Vance, and Tuttle expressed some

82. Dix v. Kemp, 804 F.2d 618, 621 (11th Cir. 1986).
83. Francis v. Franklin, 471 U.S. 307 (1985); Sandstrom v. Montana, 442 U.S. 510 (1979).
84. 478 U.S. 570 (1986).
85. Drake v. Kemp, 762 F.2d 1449 (11th Cir. 1985), cert. denied, 106 S. Ct. 3333 (1986).
86. 814 F.2d 1512 (11th Cir. 1987).
87. Id. at 1515 (quoting Tucker v. Kemp, 762 F.2d 1496, 1502 (11th Cir. 1985) (en banc)

(emphasis in original), cert. denied, 106 S. Ct. 3340 (1986)).
88. 804 F.2d at 622.
89. Id.
90. 814 F.2d at 1516.

19881 1197



MERCER LAW REVIEW

reservation concerning the effect of the insanity defense on the intent is-
sue but found the evidence of intent in that case "overwhelming" so that
the error in the instruction was held to be harmless.'1 In High, the court
found that the issue of intent was never contested in the case in which
defendant had killed a child in cold blood so that the Sandstrom error
was harmless beyond a reasonable doubt.0

In United States v. Freeman,'3 defendant, failing in his attempt to use
the insanity defense against a federal bank robbery charge, attacked the
constitutionality of the new federal Insanity Defense Reform Act." The
Act, as amended in 1984, removed the defense of being unable to conform
one's conduct to the law, shifted the burden onto the defendant to prove
by "clear and convincing" evidence that he was insane, and changed Fed-
eral Rules of Evidence 7049" to disallow expert testimony on the ultimate
issue of whether defendant's mental state did or did not constitute an
element of the crime charged." Faced with Supreme Court statements
that shifting the burden to the defendant in this way by states was con-
stitutional, 7 defendant sought to argue that stricter protections for the
defendant should be mandated on the federal level.'8 The court disagreed
and held the burden shifting portion of the Act constitutional." The
change in definition of the insanity defense allows the conviction of a de-
fendant who, though able to appreciate the wrongfulness of his act, was
unable to conform himself to the requirements of law.1'0 The court dis-
missed the argument that punishing such a person was cruel and unusual
on the basis that psychiatric testimony on this issue was too uncertain to
authorize the court to overturn the policy choice of Congress on this is-
sue. 0 1 On the evidentiary issue, the court had little trouble finding that
no constitutional problems arose from the new standard.0 2

91. Id. See also Baker v. Montgomery, 811 F.2d 557 (11th Cir. 1987).

92. 819 F.2d at 988.
93. 804 F.2d 1574 (11th Cir. 1986).
94. Insanity Defense Reform Act of 1984, Pub. L. No. 98-473, § 402, 98 Stat. 1837, 2057

(codified at 18 U.S.C.A. § 20 (Supp. 1986)).

95. FED. R. EviD. 704(b).

96. 804 F.2d at 1575.
97. See Rivera v. Delaware, 429 U.S. 877, - (1976); see also Jones v. United States,

463 U.S. 354, 368 n.17 (1983); Engle v. Isaac, 456 U.S. 107, 122 n.23 (1982); Patterson v. New
York, 432 U.S. 197, 207 (1977).

98. 804 F.2d at 1576.
99. Id.

100. Id.
101. Id.
102. Id.
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C. Outrageous Government Conduct

In Wilcox v. Ford,' the Eleventh Circuit reversed the United States
District Court for the Middle District of Georgia's grant of the peti-
tioner's application for habeas corpus relief.'04 The federal district court
granted the writ on the grounds that the State obtained the conviction
with insufficient evidence and that the police investigation of the crime
involved police misconduct so fundamentally unfair that it violated due
process.'"5 The first ground is connected to the second in that the district
court concluded that the only testimony linking the defendant with the
murder could not be accepted as true by a rational trier of fact. This
testimony, along with that of another witness, was obtained, the district
court concluded, through interrogation by police that "shocked the con-
scious," thereby violating due process.'"

According to the district court, this egregious police conduct sur-
rounded the interrogation of three employees of Wilcox Advertising Com-
pany, Wrentz, Marshall, and Goodman. 07 Officers insinuated to Good-
man, a thirty-five year old black man, that they had found his
fingerprints on the "burial box"'"8 and that they were planning to detain
him indefinitely and "fry his ass."' 9

The interrogators threatened Wrentz, an elderly, illiterate, black man
with an "old slave syndrome,"'" 0 with murder charges, lynching, and
"eternal damnation.""' Finally, the police officers questioned Marshall,
an illiterate black man in his late sixties, for over eight hours without
providing him with food or water. They also "threatened to send him to
the electric chair along with the other two ... and told him he would die
in prison.""'  Although Goodman consistently claimed he had no knowl-
edge involving the murder, and Marshall maintained he was out-of-town
the week the victim, who was a secretary in the same office, disappeared,

103. 813 F.2d 1140 (11th Cir. 1987).
104. Id. at 1142.
105. Id.
106. Id. at 1143.
107. Id. at 1147 (Goodman did not testify at trial.).
108. A logger plowing up a field eight years after the victim's disappearance plowed up

the burial box. The box, which contained some papers referring to Wilcox Advertising Com-
pany, contained the skeleton, along with some other personal items of the victim. There was
also evidence that the victim's legs had been severed at the knees in order to "fit" the
skeleton into the box. Id. at 1152.

109. Id. at 1147.
110. Id. One of the police officers used this phrase to describe Wrentz because he de-

cided that Wrentz would "agree to anything a white man asked him in a leading question
format." Id.

111. Id.
112. Id.
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the officers finally obtained statements from the three."'
Wilcox grounded his fifth amendment claim on the general principle "

that when "government involvement in the investigation and prosecution
of the crime is so outrageous that it violates 'fundamental fairness, shock-
ing to the universal sense of justice,' ,,'5 a conviction can be overturned.
His argument was that the coercive interrogation methods used by the
police officers' questioning of Goodman, Wrentz, and Marhsall "shocked
the universal sense of justice," and therefore, such procedure violated his
due process rights."16

The court, however, distinguished cases in which the court has applied,
the "government misconduct" rule from Wilcox's situation. Government
misconduct, as used in this context, applies to governmental over-involve-
ment in the planning and/or execution of a crime. While not specifically
holding that this principle could never be extended to a situation other
than a "sting"-type operation, the court was unwilling to broaden the
government misconduct principle to include the facts presented by this
case.117 These facts, declared the court, do not present "'the rarest and
most egregious circumstances' ""8 necessary to find a due process viola-
tion under a government misconduct standard. The court held that while
the police misconduct alleged was not "commendable," it was not "so ex-
treme that it violate[d] a sense of 'fundamental fairness, shocking to the
universal justice.' ",9

D. Miranda

In Agee v. White,'2" police arrested defendant in a flagrantly illegal
manner on a rape charge and questioned him after warning him of his
rights. He denied any involvement in the rape and was released after be-
ing told that he might be needed as a witness. He agreed at that time to
participate in further questioning. Six days later the officers appeared at
his place of employment and asked him to come down to the station. Of-
ficers once again warned Agee of his rights, and he waived his right to
counsel. 12 The officers began questioning him, and the defendant con-
fessed to the rape.'22 On this habeas corpus petition, the Eleventh Circuit

113. Id.
114. See United States v. Russell, 411 U.S. 423 (1973).
115. 813 F.2d at 1147 (quoting United States v. Russell, 411 U.S. 423, 431-32 (1973)).
116. Id. at 1147-48.
117. Id. at 1148.
118. Id.
119. Id.
120. 809 F.2d 1487 (11th Cir. 1987).
121. Id. at 1489.
122. Id.
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went to the merits of his arguments concerning the admissibility of the
confession and found the confession admissible. 113 The court held that
the time between the flagrant arrest and the subsequent confession, and
the fact that warnings were given were sufficient to attenuate the taint of
the first arrest.12

4 The court further found that the fact that defendant
might have been led to think that the subsequent questioning concerned
defendant only as a witness did not require a finding that the confession
was involuntary."

In United States v. Johnson,"1 an FBI agent interrogated defendant
while he was in custody. After hearing the warnings, defendant requested
a lawyer for the questioning and "in the same breath" stated that "I
know all about the checks and where they came from.11

2
7 The agent then

asked defendant if he wanted to hear how the federal criminal process
worked, and defendant said that he did. At the end of this description,
defendant said, "All this trouble, all for trying to get some money. 12 8 At
this point the interrogation ceased. Were these two statements by the de-
fendant admissible? The Eleventh Circuit panel concluded that the first
statement was admissible because it was made in the same breath as the
request for an attorney. 129 The court concluded, however, that the second
statement should not have been admitted because the agent's further
conversation with defendant concerning the justice system, was not inno-
cent but was designed to elicit information from the accused. 30 The court
felt that it was on safest ground to remain with a "bright line" test in this
area and not look at each case to see if what the officer said was or was
not an innocent conversation. 12'

In another case during the survey period,8 2 defendant argued that his
confession was inadmissible because the officers had not "scrupulously
honored" his right to cut off questioning once it had begun. The tran-
script of the confession indicated the following colloquy prior to the
confession:

Christopher: Then I got nothing else to say. If you're accusing me of
murder, then take me down there.
Mills: You were accused when you came in here. You knew you were

123. Id. at 1492.
124. Id.
125. Id. at 1495.
126. 812 F.2d 1329 (11th Cir. 1986).
127. Id. at 1330.
128. Id.
129. Id. at 1331.
130. Id.
131. Id.
132. Christopher v. State, 824 F.2d 836 (11th Cir. 1987).
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accused -
Christopher: That's right. That's right.

Mills: I told you awhile ago you were being charged with both murders.
Christopher: Okay then. I got nothing else to say.
Young: You mean its all right as long as we accuse you of one?""'

The Eleventh Circuit panel agreed that when an accused equivocally
indicates a desire to cut off questions, the officers have the right to ask
clarifying questions to determine whether the accused intends to invoke
his right to remain silent.'" The court had no difficulty in finding that
the first statement by agent Mills above was not a clarifying question;
instead it sought to challenge the basis of defendant's clear statement
that he had nothing more to say. M The State attempted to argue that a
question asked by the accused in the middle of the interrogation could be
read as an initiation by the accused for further questioning." The court
agreed that if defendant had actually initiated the conversation during
the "significant period" after invoking his right to remain silent, then
later statements would be admissible, but the court found no such initia-
tion here.'13

United States v. Phillips'" presents the classic case of police asking
defendants to come down to the police station to help out on a criminal
investigation, giving them no warnings, and later using statements made
against defendants. The question in such a case is: Were they in custody
such that the warnings and waiver rules applied? The district court found
that defendants were in custody and suppressed the statements.", The
Eleventh Circuit reversed, finding that under the objective person test,14

0

a reasonable person would not have thought that there was a restraint on
his movement to the degree associated with a formal arrest."'

During this period, the Eleventh Circuit also addressed the issue of
whether improper comments on a defendant's exercise of his right to re-
main silent is a fifth amendment due process violation. In Matire v.
Wainwright,"'4 the prosecution made three blatant references to defend-
ant's post-arrest silence after he was informed of his Miranda rights. The

133. Id. at 840.
134. Id. at 841. See Martin v. Wainwright, 770 F.2d 918 (11th Cir. 1985), modified, 781

F.2d 185 (1986).
135. 813 F.2d at 842.
136. Id. at 844.
137. Id. at 843-46.
138. 812 F.2d 1355 (11th Cir. 1987).
139. Id. at 1359.
140. See Berkemer v. McCarty, 468 U.S. 420 (1984).
141. 812 F.2d at 1362. See Minnesota v. Murphy, 465 U.S. 420 (1984).
142. 811 F.2d 1430 (11th Cir. 1987).
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prosecution's theory was that defendant showed that he knew very well
what he was doing after the killing when he refused to answer questions
and that silence demonstrated that defendant's insanity plea was sus-
pect.14 The error was clear, and in the view of the Eleventh Circuit, not
harmless, but defendant still had a hurdle to go because his attorney did
not raise the issue on appeal.144 The court refused to look the other way
at this egregious and incomprehensible lack of adequate defense and re-
versed the conviction on a sixth amendment, rather than fifth amend-
ment, ground of inadequate assistance of counsel. 14

5

III. SIXTH AMENDMENT

A. Right to Counsel

Hammonds, convicted of armed robbery, appealed the denial of his pe-
tition for a writ of habeas corpus, contending that a lack of counsel at his
preliminary hearing violated his sixth amendment right to counsel in
Hammonds v. Newsome.14

6 Hammonds placed importance on the fact
that the State did not preserve a transcript of the hearing,' 47 arguing that
it is this factor that removes the case from analysis under Thomas v.
Kemp1 48 in which the Eleventh Circuit reaffirmed a harmless error analy-
sis application to denials of counsel at preliminary hearings. In other
words, Hammonds contended that the absence of the transcript removed
the fact pattern from the harmless error analysis of Coleman v. Ala-
bama,'49 and should, rather, invoke the presumption of prejudice analysis
of United States v. Cronic.'50

The Eleventh Circuit held that the lack of a preliminary hearing tran-
script did not change the analysis, again reaffirming the harmless error
analysis. The court, relying on the Supreme Court's philosophy as set
forth in Cronic that "[tihe Sixth Amendment right to assistance of coun-
sel is not valued for its own sake, but rather for the accused's ability to
receive a fair trial,"'' found that Hammonds was not denied a fair
trial." In so finding, the court continued its reservation of the Cronic

143. Id. at 1435.
144. Id. at 1434.
145. Id. at 1437-38.
146. 816 F.2d 611 (11th Cir. 1987).
147. Id. at 612-13.
148. 796 F.2d 1322, 1326-27 (11th Cir.), cert. denied, 107 S. Ct. 602 (1986).
149. 399 U.S. 1 (1970).
150. 466 U.S. 648 (1984).
151. 816 F.2d 611, 613 (citing 466 U.S. at 658).
152. The only testimony regarding the preliminary hearing brought out by the State at

trial referred to the inability of one of the victims to identify Hammonds as one of the
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dictum to the "'narrow range of cases' where there is a 'fundamental
breakdown of the adversarial process.'"3

B. Ineffective Assistance of Counsel

Ineffective assistance of counsel claims continue to dominate the area
of claimed sixth amendment violations by habeas corpus petitioners. The
vast majority of these claims are unsuccessful. The author has chosen to
present four claims that were successful, at least warranting a remand, if
not reversal, along with several unsuccessful claims.

In Porter v. Wainwright,'" petitioner alleged a sixth amendment viola-
tion based on ineffective assistance of counsel in the sentencing phases of
his trial in that his attorneys failed to adequately investigate and present
evidence of mitigating circumstances and that trial counsel had a conflict
of interest since he had previously represented one of the State's wit-
nesses. 1" The lack of presentation of mitigating evidence was a crucial
point here since the trial judge 'overrode' the jury's life recommendation
because he found no evidence that tended to mitigate the aggravating
circumstances. 15

At the first sentence hearing, Porter's attorneys' sole presentation of
mitigating evidence was defendant's brief testimony. This testimony
brought out only that defendant was young, twenty-two, and that he was
married with two children. The judge, however, found that his youth
weighed against him because the victims were elderly and that the fact
that he was not supporting his wife and children, but rather living with
"another woman," discounted any mitigation that his marital and family
status may have warranted.1 7

At the second hearing, Porter's attorneys presented no other mitigating
character evidence. Rather, the only further action they took was to pre-
sent evidence impeaching the deposition testimony at the first hearing,
which was the basis of the Florida Supreme Court's remand for
resentencing.'"

In order to meet the requirement that petitioners must show attorneys'
performance to be not only deficient, but that the deficiency prejudiced

perpetrators. Id. at 613.
153. Id. (quoting Chadwick v. Green, 740 F.2d 897, 900-01 (11th Cir. 1984)).
154. 805 F.2d 930 (11th Cir. 1986).
155. Id. at 931-32. Porter had a second sentencing hearing because the Florida Supreme

Court found that he had not been allowed to rebut deposition testimony that was consid-
ered by the judge in sentencing Porter to death, even though the jury's recommendation had
been life. Id.

156. Id.
157. Id. at 932-33.
158. Id. at 933.
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the defense,/19 Porter presented evidence of various mitigating circum-
stances that could have been presented by his attorneys. This proffer in-
cluded affidavits by Porter's mother and sister reporting a difficult home
environment with an abusive stepfather; " public school records, includ-
ing records from various juvenile detention centers and a statement by a
former superintendent of the high school "institution" from which Porter
graduated describing that juvenile center as "grossly overcrowded, run by
untrained and unnecessarily punitive staff members, and rife with inci-
dents of physical and sexual abuse by some of the staff and among the
boys"; 61 a criminologist's affidavit regarding research he gathered con-
cerning the negative long range effects and impact of this particular insti-
tution on the juveniles that were incarcerated there; and a book on the
same topic but regarding juvenile institutions in general.10s

The attorneys, representing Porter at the first hearing, claimed that
their decision not to present other evidence was a tactical one. 1 3 The at-
torney who served as Porter's counsel at the second hearing made the
same claim.'" The Eleventh Circuit concluded that Porter alleged facts
sufficient to entitle him to an evidentiary hearing on this claim, as well as
on a conflict of interest claim, and remanded the case.'"

In HoIsclaw v. Smith,"" the court reversed petitioner's conviction of
theft of an automobile, and remanded the case to the district court for
the issuance of a writ of habeas corpus, subject to the State's right to
retry defendant in state court."7 The court-based its decision on its find-
ing that trial counsel performed "'outside the wide range of professional
and competent assistance,' "'6s and but for this incompetence, the pro-
ceedings could have ended differently.1"

The trial judge in Holsclaw's case had already sentenced him in four
previous trials. 70 Despite knowledge of this fact, Holsclaw's counsel
waived a jury trial . 7 1 Also, although the defense counselor believed that

159. See Strickland v. Washington, 466 U.S. 668 (1984).
160. These affidavits also stated that neither mother nor sister were contacted by

Porter's attorneys. 805 F.2d at 933.
161. Id.
162. Id. at 933-34.
163. Id. at 936.
164. Id. at 937.
165. Id. at 943.
166. 822 F.2d 1041 (lth Cir. 1987).
167. Id. at 1047.
168. Id. (citing Strickland v. Washington, 466 U.S. 668 (1984)).
169. Id.
170. Id. at 1043, 1045.
171. Holsclaw claimed that his attorney had advised him that the State's case was so

weak that in a conversation with the prosecutor and judge, the three had agreed that the
judge would dismiss the case at the conclusion of the State's case if Holstlaw waived a jury
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at the end of the State's case the State's evidence would be excluded, at
the close of the prosecutor's case, the defense offered no evidence, made
no argument, and made no objections or motions to exclude the
evidence. 72

The court noted that although defendant's understanding of an agree-
ment may have been erroneous, the record supported the fact that Hols-
claw was told that the State had such a weak case that a dismissal would
be required.1 7

3 The court thus held that, although no finding was being
made regarding the waiver of the jury trial, counsel's failure to "raise the
question of sufficiency of the evidence could not conceivably have been a
strategic decision, 17 4 and held counselor's performance "'outside the
wide range of professional and competent assistance.' -'a

Betancourt v. Willis"" involved another instance in which defendant's
misunderstanding of an agreement with the judge, as relayed to him by
his attorney, resulted in a successful ineffective assistance of counsel at-
tack on his conviction, resulting in the granting of a habeas corpus peti-
tion.17 Betancourt claimed that his guilty plea for conspiracy to possess
cocaine was involuntarily made based on the fact that his attorneys had
told him that if he pled guilty the judge would reduce his sentence at a
later date, insuring it would be commensurate with his codefendants' fed-
eral sentences.17

8 Counsel failed to get this agreement reduced to writing
and failed to mention the agreement at the hearing when Betancourt was
sentenced to fifteen years with twelve to serve.17' After a codefendant was
sentenced in federal court, Betancourt's attorneys filed a motion for a

trial. Id. at 1042. Holsclaw's attorney, however, claimed the waiver was a strategic decision
since defendant did not want to testify, and counselor believed that this action would result
in a greater likelihood that the jury would find Holsclaw guilty. Id. at 1045.

172. Id. at 1044-45. Under Alabama law, the only means for challenging sufficiency of
evidence on appeal is through a motion to exclude the evidence or for new trial. Id. at 1045,
1047.

173. Id. at 1046.
174. Id.
175. Id.
176. 814 F.2d 1546 (11th Cir. 1987).
177. Id. at 1546.
178. Id. at 1547. According to defendant's trial attorneys, the trial judge proposed that if

Betancourt would plead guilty to State charges, the judge would later reduce the twelve-
year sentence to equal the lowest federal sentence given to his codefendants. The district
attorney did not hear this proposal. The agreement was not put in writing or put on the
record. The judge later testified that his only agreement was to entertain a motion to mod-
ify, "but only because every defendant has a right to file such a motion." Id. at 1547-48.

179. Id. at 1548. Counsel had made the prediction to Betancourt that he would not re-
ceive a sentence of more than six years due to the fact that one of the codefendants had
"cooperated extensively" with the federal authorities and would probably, therefore, receive
a "light" sentence.*The codefendant's later sentence in federal court was five years. Id.
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sentence reduction; the judge denied the motion since he did not remem-
ber the agreement and could find no record of it.' so The Eleventh Circuit
found that Betancourt was unaware of the "ultimate consequences" of
the plea due to the misrepresentation to him by his attorneys and that
counsel's performance in this situation was ineffective."'1

Magill's death sentence was vacated in Magill v. Dugger'8 2 based on
another successful ineffective assistance of counsel claim.183 Magill, a sev-
enteen year old high school student charged with armed robbery, involun-
tary sexual battery, and first degree murder,' had been assigned to be
represented by Hale Stancil, then a part-time assistant public defender.
To both Magill's and Stancil's surprise, the head of the local public de-
fender's office "showed up" and informed the assigned attorney and his
client that he was "taking over" the case.188 Other than periodic meetings
with Stancil that were not held for the purpose of preparing Pierce to try
the case as cocounsel, but were standard discussion meetings that took
place in all of Stancil's cases, Pierce knew nothing of and had partici-
pated in none of the pretrial investigation, the motions filed or to be filed,
or the strategy developed by the client and his assigned attorney.'" Thus,
the court held that the district court erred in viewing Stancil's and
Pierce's performance "collectively," but rather it was Pierce's perform-
ance, not Stancil's, during the guilt phase of the trial that was to be ques-
tioned."8 7 The court noted the following as specific evidence supporting
Magill's claim and its holding of ineffective assistance of counsel: (1) lack
of pretrial preparation,88 (2) a short, ineffective opening statement, (3)
lack of effective, and in some cases, lack of any, cross-examination of
State witnesses, (4) lack of appropriate and necessary objections to the
prosecutor's cross-examination of the defendant, " (5) a closing argument
during which Pierce told the jury that Magill was guilty'"0 and failed to
explain the defense theory or Magill's fatal testimony that the killing was

180. Id.
181. Id. at 1549.
182, 824 F.2d 879 (11th Cir. 1987).
183. Magill was also successful on his claim that the trial court improperly instructed

the jury not to consider evidence of nonstatutory mitigating circumstances. Id. at 879.
184. Id. at 881-82.
185. Id. at 883.
186. Id. at 885.
187. Id. at 885-86.
188. Pierce introduced himself to Magill only fifteen minutes before he began his de-

fense role; he had not participated in preparation of any motions or depositions. Id. at 883.
189. Pierce failed to object, until the second asking, to the prosecutor's question, "So

you're guilty of count four of the indictment of premeditated murder when you shot her the
second time, aren't you?" Magill responded affirmatively. Id. at 884.

190. Pierce's "message" seemed to be solely to ask the jury for mercy and to save Ma-
gill's life. Id.
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premeditated, which was elicited by the prosecutor, and (6) his unex-
plained departure, without return, from the courtroom after the verdict,
but before the sentencing phase.' 1

The court found, however, that the deficient performance did not affect
the jury's verdict during the guilt phase due to the strength of the State's
case and the fact that the majority of Pierce's errors occurred after the
State completed its case, thus not undercutting the reliability of the jury
verdict.' The Eleventh Circuit did find, however, that Pierce's incompe-
tence, along with some "less egregious failures" by Stancil during the
penalty phase (during Pierce's absence), did effect the penalty phase re-
sults.''3 The court thus concluded that defendant received constitution-
ally deficient assistance of counsel at the guilt phase of his trial.'"

In Smith v. White,"' the court dealt with an ineffective assistance of
counsel claim grounded in an alleged conflict of interest. Willie Morris
Smith, who was convicted on robbery and assault with intent to murder
charges in Alabama," contended that his attorney had a conflict of inter-
est since he had previously represented one of the State's witnesses. This
conflict was fatal to his defense, Smith argued, because this witness, Cot-
ton, was the most likely other suspect of the crimes for which Smith was
tried.

197

To win on this sixth amendment violation claim, Smith had to prove
that: (1) an actual conflict of interest existed, and (2) the conflict ad-
versely affected the adequacy of the representation." 8 The court, deter-
mining that this was a case of successive, rather than simultaneous repre-
sentation,'" held that in a successive representation case, proof, without
other evidence, that a defense counselor previously represented a witness
does not meet the Eleventh Circuit's test for actual conflict, which is a
showing of "inconsistent interests."''2 The court set forth the specific and
narrow rule that if the defendant/petitioner fails to show that either:

191. Id. at 883-85.
192. Id. at 888.
193. Id.
194. Id.
195. 815 F.2d 1401 (11th Cir. 1987).
196. Id. at 1403.
197. Id. at 1404.
198. Strickland v. Washington, 466 U.S. 668,692 (1984); Cuyler v. Sullivan, 446 U.S. 335,

350 (1980); Porter v. Wainwright, 805 F.2d 930, 939-40 (11th Cir. 1986); Stevenson v. New-
some, 774 F.2d 1558, 1562, cert. denied, 106 S. Ct. 1476 (1986).

199. The court noted that, although it is possible to prove a conflict in a case of succes-
sive representation (see, e.g., United States v. Martinez, 630 F.2d 361, 362 (5th Cir. 1980),
cert. denied, 450 U.S. 922 (1981)), it is more difficult to prove than in a case of simultaneous
representation. 815 F.2d at 1404.

200. Id. at 1405.
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(1) counsel's earlier representation of the witness was- substantially and
particularly related to counsel's later representation of defendant, or (2)
counsel actually learned particular confidential information during the
prior representation of the witness that was relevant to defendant's later
case, then defendant has not come even close to showing 'inconsistent
interests.'201

The "ultimate" conflict of interest claim was asserted by Ofshe in
United States v. Ofshe . This alleged violation, which the Eleventh Cir-
cuit found to be no violation at all, flowed over from a mere sixth amend-
ment claim of ineffective assistance that the violation, which not only in-
cluded the defendant's attorney, but the government, involved a law
enforcement technique that was so outrageous that it was fundamentally
unfair and shocked a universal sense of justice mandated by the due pro-
cess clause. 08

This "story" is worth telling in detail. Law enforcement officers ar-
rested Ofshe in Miami, Florida, for possession of cocaine with the intent
to distribute. Ofshe hired Mel Black to represent him. He retained the
services of Marvin Glass to serve as cocounsel.2"

Subsequently, Glass learned that he was under investigation in Chicago
for corruption within the courts there. "Being keen to diminish his own
criminal responsibility," 05 he offered his services to the federal investiga-
tors as an informant to aid the government in identifying and investigat-
ing suspected drug traffickers. During one of his periodic meetings with
Assistant United States Attorney Turow, Glass suggested Ofshe as a pos-
sible target .2 0

Although Turow warned Glass against revealing any attorney-client
privileged information, he encouraged Glass to proceed, placing a Nagra
body bug on Glass for electronic surveillance of his conversations with his
client.207 The government did not take any action to disqualify Glass as
Ofshe's attorney, nor did it inform Ofshe of the conflict, allowing ineffec-
tive assistance of counsel to continue for over ten months. 20

Although the presiding judge later learned of the situation and ordered
Turow to disclose this fact to defendant, Ofshe still remained ignorant of
the fact since the court file was sealed and Glass appealed the judge's

201. Id. at 1405-06.
202. 817 F.2d 1508 (11th Cir. 1987).
203. Id. at 1508.
204. Id. at 1510.
205. Id. at 1511.
206. Id.
207. Id.
208. Id.
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order.'" Black, cocounselor, and Ofshe did not learn of the fact that
Glass was a government informant and had worn a body bug during his
conversations with Ofshe until almost two years after the defendant be-
gan conferring with his attorney.10

Ofshe, in his appeal of the denial of his motion to suppress and motion
to dismiss, argued that his expectation of privacy and his attorney-client
privilege were violated and that he was prejudiced in his defense because
the government encouraged Glass to act in his own interest at the ex-
pense of the client's.211 The court found that since the prosecutor did not
receive any information as a result of the intrusion, no sixth amendment
violation occurred. The court also noted that no facts were revealed as a
result of the surveillance that were not part of the public record.2 12 The
court thus concluded that Ofshe did not suffer any prejudice to his de-
fense.218 Regarding Ofshe's fifth amendment claim, the court held that,
although Glass' and Turow's conduct in the matter may have been "rep-
rehensible," it was not so outrageous that it was fundamentally unfair
and "shocked the universal sense of justice. 31 '

IV. EIGHTH AMENDMENT

Most of the eighth amendment cases decided during this survey period
dealt with habeas corpus petitioners' allegations of error based on the
Court's ruling in Caldwell v. Mississippi 21 5 that prosecutorial remarks to
the jury emphasizing appellate review in capital cases violate the eighth
amendment. The rationale is that these remarks have a tendency to un-
dermine the jury's sense of its own responsibility in its duty to determine
whether or not to impose the death penalty. 21

Petitioner, in McCorquodale v. Kemp,217 argued that the prosecutor's
remarks to the jury constituted a viable Caldwell claim. During closing
argument, the prosecutor, after his statement to the jury that it was a
"vital contribution which you are now considering and will be deliberat-

209. Id.
210. Id. at 1512. The prosecutor remained unaware of the situation throughout. Id.
211. Id. at 1515.
212. Id.
213. Id. at 1515-16. The court also noted that Ofshe did receive effective representation

from Black, stating that "[r]egardless of Glass' poor performance, Black was not prevented
from acting in Ofshe's best interest." Id. at 1516.

214. Id.
215. 472 U.S. 320 (1985) (Caldwell was the first case in which the United States Su-

preme Court held that prosecutorial remarks regarding appellate review may violate the
eighth amendment.).

216. Id. at 320.
217. 829 F.2d 1035 (11th Cir. 1987).
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ing on," made the remark, "And after your decision, the Appellate Court
will have a very important responsibility." ' $ The trial court followed the
prosecutor's statement with a curative instruction. 1

The court in McCorquodale concluded that since the trial judge imme-
diately made the curative instruction, advised the jury to disregard the
statement because it was "highly improper," and also advised the jury
that the case concluded with their verdict, any improper impression
gleaned by the jury was corrected22 0 Thus, the situation in McCor-
quodale fell into the "loophole" left by the Court in Caldwell.22  

a

In Adams v. Wainwright,22 the Eleventh Circuit addressed this same
alleged error pertaining to the trial judge's, rather than the prosecutor's,
statement to the jury. Aubrey Dennis Adams had been convicted of the
first degree murder of Trisa Gail Thornley, eight years old, in 1978 and
sentenced to death in 1979.223 In a petition for writ of habeas corpus,
petitioner, raised, among others, a Caldwell claim.sH

The suspect statements in Adams include remarks by the trial judge at
the beginning of jury selection, twice during voir dire, and at the seating
of each juror in the jury box, so that four members of the jury heard these
statements eleven times; three, nine times; one, six times; one, five times;
and three memliers of the jury heard them four times.22 5 All of these re-

218. Id. at 1036.
219. The court gave the following curative instructions:

This portion of the argument made by the District Attorney is highly improper
and I quote. And after your decision the Appellate Court will have an important
responsibility. End of quote.

Now ladies and Gentlemen, I urge this brief instruction, that you eliminate from
your minds any consideration whatsoever respecting that particular portion of the
District Attorney's argument, ladies and gentlemen. Give it no consideration
whatsoever, insofar as you are concerned as jurors. This case is concluded when
you return your verdict. As a matter of fact, theoretically, insofar as this Court is
concerned, it's concluded, ladies and gentlemen. Give that remark no considera-
tion whatsoever. Eliminate it from your minds as though it was never made and
ladies and gentlemen, again, I would request, to be very assured, to disregard what
is a highly improper remark.

Id. at 1037.
220. Id.
221. 472 U.S. 320 (1985). The Supreme Court, in Caldwell stated that "Isluch com-

ments, if left uncorrected, might so affect the fundamental fairness of the sentencing pro-
ceeding as to violate the Eighth Amendment." Id. at 340.

222. 804 F.2d 1526 (11th Cir. 1986).
223. Id. at 1527.
224. Id. at 1528. For the information of the reader, Adams also raised claims regarding

incompetency and ineffective assistance of counsel, which are not discussed in this Article.
225. At the beginning of voir dire, the judge instructed the panel that:

The Court is not bound by your recommendation. The ultimate responsibility for
what this man gets is not on your shoulders. It's on my shoulders. You are merely
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marks by the trial judge concerned the statement that it was the court,
not the jury, that was responsible for sentencing.2

The Eleventh Circuit found that the trial judge's remarks to the jurors
that he was the "sentencer" under Florida law was misleading in the light
of Caldwell and the limitation on the trial court's exercise of the "jury
override, ' 2 7 which amounts to a presumption of correctness of a jury's
death recommendation.2 "  The crucial standard thus becomes "whether
the judge's statements made it less likely that the jury would recommend
life," 22 with the recognition that "'[elvery error in instruction which
makes it less likely that jury will recommend a life sentence to some de-
gree deprives the defendant of the protections afforded by the presump-
tion of correctness that attaches to a jury's verdict recommending life im-
prisonment.' "230 The court found "dilution" of the jury's sense of
responsibility for its sentence recommendation and thus a valid Caldwell
claim under the facts of Adams v. Wainwright.23

On the "flip side of the coin," however, the court of appeals did not
find a valid Caldwell claim under the facts of a Georgia case, Mulligan v.
Kemp.2 3

2 The court, in Mulligan, found that the trial court's use of the
word "recommend" in its jury instructions regarding the jury's duty to
recommend either a life or death sentence 23  did not diminish the jury's

an advisory group to me in Phase Two. You can come back and say, Judge, we
think you ought to give the man life. I can say, I disregard the recommendation of
the Jury and I give him death. You can come back and say, Judge, we think he
ought to be put to death. I can say, I disregard your recommendation and give him
life. So that this conscience part of it as to whether or not you're going to put the
man to death or not, that is not your decision to make. That's only my decision to
make and it has to be on my conscience. It cannot be on yours.

Id.
226. Florida has a trifurcated procedure in capital cases. The first part of the procedure

consists of the guilt-innocence phase of the trial with a jury determination of guilt or inno-
cence. If the jury finds the defendant guilty, proceedings advance to the second phase, a
separate proceeding in which the jury hears evidence on aggravating and mitigating circum-
stances and renders an advisory sentence. The judge, in the third and final step, either
accepts or rejects the jury's recommendation after his independent review of the circum-
stances and with the limitation that the recommendation may be rejected only if the evi-
dence is so clear and convincing that no reasonable person could differ with the conclusion.
FLA. STAT. ANN. § 921.141(1)(2) (1985).

227. 804 F.2d at 1529.
228. See Tedder v. State, 322 So. 908, 910 (Fla. 1975).
229. 804 F.2d at 1529.
230. Id. (quoting Adams v. Wainwright, 764 F.2d 1356, 1364, reh'g denied, 770 F.2d 1084

(1lth Cir. 1985), cert. denied, 106 S. Ct. 834 (1986)).
231. Id. at 1530.
232. 818 F.2d 746 (11th Cir. 1987).
233. At the end of a general instruction in which the judge used the word recommend,

the judge instructed the jury as follows:
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understanding of its responsibility for sentencing defendant and thus did
not constitute a Caldwell violation.2 3 4

The final eighth amendment case to be discussed in this section of the
article is one in which the Eleventh Circuit dealt with application of En-
mund v. Florida.ss0 White v. Wainwright23 is a habeas corpus petitioner
case that was brought by White, who was convicted of six counts of first
degree murder for his participation in a robbery during which eight vic-
tims were shot, six of whom died as a result of the gun shot wounds to the
backs of their heads. 3 7 White, although armed and masked like his two
companions, did not actually do any of the shooting.2" At the conclusion
of White's sentencing proceeding, the jury recommended a life sentence;
the trial judge, however, imposed death.2 3

The court found that White was not entitled to the protection afforded
to a codefendant involved in felony murder who is not the "trigger-
man.M4 0 The court upheld the Florida Supreme Court's distinction of
White and Enmund: (1) Enmund, remaining in the car, was not present,
as was White, at the actual robbery/murder scene; (2) White was an
armed participant in the subjugation of the victims, whereas Enmund was
neither a participant in the actual robbery nor in the murders; and (3)
Enmund had no idea or intention that the use of lethal force would be
used, but White, although some evidence was introduced that he made an
objection at one point during the crime,24" ' did nothing to stop or disasso-

Now, members of the jury, the form of your verdict fixing punishment, with re-
spect to each count of murder, would be one of the following: 'We the jury find the
following statutory aggravating circumstances,' listing what aggravating circum-
stances you find, if you find one of them to exist, 'and we recommend the death
penalty.' That verdict would mean that the defendant would be sentenced to
death by electrocution. Or, 'We the jury do not recommend the death penalty,'
should this be your verdict, then the Court would sentence the defendant to life
imprisonment.

Id.. at 748.
234. Id.
235. 458 U.S. 782 (1982). The Supreme Court, in Enmund, set eighth amendment con-

stitutional limits on imposition of the death penalty on a defendant for felony murder when
the defendant did not commit the actual killing, did not intend the killing to occur, and did
not anticipate the use of lethal force. Id. at 782.

236. 809 F.2d 1478 (11th Cir. 1987).
237. Id. at 1479.
238. Id. at 1479-80.
239. Id. at 1479.
240. Id. at 1484.
241. All of the intruders wore masks over the lower parts of their faces. At one point

during the ordeal, one of the perpetrators lost his mask. At this point, the co-conspirators
discussed whether they should kill the victims. The trial judge and the Florida Supreme
Court found that White verbally opposed the killings. Id. at 1480-81, 1483.
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ciate himself with what was happening."'
The Eleventh Circuit, agreeing with the district court, found that

"White began his participation in the robbery scheme with ample reason
to anticipate deadly force."' The district court, in its opinion, placed
importance on the fact that the "transaction" lasted over two hours and
that at one point one of the robbers/murderers (not White), placed a
shotgun at the head of Margaret Wooden, one of the surviving victims,
and said, "We have to start with this little girl and then kill all of you.""
Thus, the Eleventh Circuit, affirming the courts below, set out a specific
rule whereby non-trigger-man defendants in felony-murder cases, even if
such a defendant voices opposition to the use of lethal force, may still be
found culpable for any resulting death:

If the evidence establishes that an accused contemplates that lethal force
will be inflicted by others in a joint robbery undertaking in which he is
participating, the fact that during the undertaking he expresses opposi-
tion to the use of lethal force, or demurs or opts out of the use of such
force, does not establish as a principle of law or as necessary controlling
fact that he is Enmund-insulated.'"

The court held any "mid-way" opposition to be but a "piece of evidence
but no more than that."' 46 Thus, the court concluded that, based on the
record, a fact-finder can determine that what the defendant knows and
what he does in such a situation will speak "more loudly than what he
sa[ys] in a single utterance.""f2 7

242. Id. at 1481.
243. Id. at 1482-83.
244. Id. at 1483.
245. Id. at 1484.
246. Id.
247. Id.
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