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I. INTRODUCTION

During 1987, the Eleventh Circuit addressed many cases in which the
court attempted to explain or otherwise redefine constitutional rights and
the remedies available to redress violations of such rights. In an attempt
to better acquaint practitioners with constitutional litigation, this Article
focuses on constitutional rights as protected by civil rights statutes,1

-mainly 42 U.S.C. § 1983.2

II. EMPLOYMENT CLAIMS

The employment setting provides for a unique discussion of constitu-
tional issues. These issues typically arise when employers terminate or
otherwise curtail an employee's employment status. This section focuses
on cases that involve allegations of discrimination and violations of due
process.
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1. This Article does not discuss the constitutional aspects of criminal law. Although
there are numerous cases concerning this topic, space does not permit the authors to reason-
ably address all of these decisions.

2. 42 U.S.C. § 1983 (1982).

1169



MERCER LAW REVIEW

A. Employment Discrimination Claims

The Eleventh Circuit decided several cases involving allegations of sex
and age discrimination in the employment area. In Reynolds v. C.L.P.
Corp.,3 and in Rosenfield v. Wellington Leisure Products, Inc.,4 the Elev-
enth Circuit decided whether the evidence was sufficient to establish that
the employers' reasons for discharging the employees were merely a pre-
text for age discrimination.* In order to establish a prima facie case of age
discrimination, absent direct proof, the court held that an employee must
prove "'(1) his membership in a protected class; (2) his discharge; (3) his
qualifications for the job; and (4) his replacement by a person outside the
protected class.' " Once the employee has made such a showing, the bur-
den shifts to the employer who must then establish a legitimate, nondis-
criminatory reason for discharging the employee.' If the employer meets
this burden, the employee then must establish that the employer's reason
was merely a pretext for discrimination.'

In Reynolds, the defendant, C.L.P. Corporation, was a licensee of the
McDonald's Corporation and operated several McDonald's restaurants in
northern Alabama.' After seventeen years of employment, defendant fired
plaintiff, who was in her late forties, and replaced her with a younger
woman in her twenties. Defendant contended it fired plaintiff because of
"recent deterioration in job performance."10 Plaintiff asserted that she
was a competent employee and defendant's reason was a pretext. The
jury returned a verdict for plaintiff and defendant appealed." The Elev-
enth Circuit held that the evidence was sufficient for the jury to conclude
that defendant's reason for firing "was merely a pretext for age
discrimination.

12

The Eleventh Circuit reached the same holding in Rosenfield.1 3 In Ro-
senfield, defendant discharged a fifty-three year-old plaintiff and re-
placed him with a thirty-six year old. Defendant sought to show that
plaintiff was fired because of unsatisfactory job performance. But, plain-
tiff introduced evidence that other employees also had received highly

3. 812 F.2d 671 (11th Cir. 1987).
4. 827 F.2d 1493 (11th Cir. 1987).
5. 812 F.2d at 674; 827 F.2d at 1495.
6. 812 F.2d at 674 (quoting Archambault v. United Computing Systems, 786 F.2d 1507,

1512 (11th Cir. 1986)); see also 827 F.2d at 1495.
7. 812 F.2d at 674; 827 F.2d at 1495.
8. 812 F.2d at 674; 827 F.2d at 1496.
9. 812 F.2d at 672.

10. Id. at 673.
11. Id. at 673-74.
12. Id. at 675.
13. 827 F.2d at 1497.
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critical annual reviews from the employer."'
While employers may not discriminate on the basis of age, the Eleventh

Circuit, in Childers v. Morgan County Board of Education,8 held that
age may be a factor for employment decisions "if it meets 'a bona fide
occupational qualification reasonably necessary to the normal operation
of the particular business . . ."'I" In determining whether the employer
used age lawfully, the Eleventh Circuit applied the two-pronged test
enunciated first by the old Fifth Circuit 17 and adopted more recently by
the United States Supreme Court. 8 Under the test, the employer has the
burden of proving: (1) that there exists a job qualification "reasonably
necessary to the essence of (its) business,"' 9 and (2) "that it is compelled
to rely on age as a proxy for safety-related job qualifications.' 0

In Childers, the defendant employer had a policy of retiring its bus
drivers at the age of sixty-five. Defendant contended that it is "impossi-
ble or highly impractical"'" to test the old bus drivers on an individual
basis for safety.2 The court, holding that the evidence conflicted, re-
versed and remanded the district court's grant of judgment in favor of the
defendant with instructions to determine whether people age sixty-five
can be individually tested for safety.'3

In Garner v. Wal-Mart Stores, Inc.," a sex discrimination case, the
Eleventh Circuit applied a similar test to determine whether the plaintiff
had made a prima facie case of sex discrimination.2 The court found that
sexual discrimination occurred because Wal-Mart did not give a female
department manager a position substantially similar to the position she
had held before she left on maternity leave.26 The court also found that
sexual discrimination existed in Tamimi v. Howard Johnson Co."7 The
employer in that case fired an employee for not complying with a
mandatory makeup rule.2' The Eleventh Circuit affirmed the lower
court's finding thait the employer did not establish any legitimate reasons

14. Id. at 1495.97.
15. 817 F.2d 1556 (11th Cir. 1987).
16. Id. at 1557 (quoting 29 U.S.C. § 623(f)(1) (1982 & Supp. III 1985)).
17, Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224 (5th Cir. 1976).
18. Western Airlines v, Criswell, 472 U.S. 400 (1985).
19. 817 F.2d at 1557 (quoting Criswell, 472 U.S. at 413-14).
20. Id.
21. Id. at 1558.
22. Id. at 1557-58.
23. Id. at 1559.
24. 807 F.2d 1536 (11th Cir. 1987).
25. Id. at 1536.
26, Id. at 1538.
27. 807 F.2d 1550 (11th Cir. 1987).
28. Id. at 1554.
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for firing the employee. The evidence showed that no other female em-
ployees were affected by the mandatory makeup rule and that defendant
implemented and created the rule because of the employee's pregnancy. "

Establishing a prima facie case of discrimination, however, does not en-
title an employee to a trial. In Grigsby v. Reynolds Metals Co.,30 the
Eleventh Circuit held that the "establishment of a prima facie case does
not in itself entitle an employment discrimination plaintiff to survive a
motion for summary judgment in all cases.""1 In certain cases the em-
ployer's evidence of a legitimate nondiscriminatory reason is so compel-
ling that a plaintiff may not rest on a prima facie case to avoid summary
judgment granted in favor of the employer."2

The Eleventh Circuit, in Lindsey v. American Cast Iron Pipe Co.,33

addressed the issue of the various damages recoverable in an action
brought under the Age Discrimination in Employment Act (ADEA)."
Section 7(b) of the ADEA specifically provides that liquidated damages
are recoverable in cases in which an employer "willfully" violates the pro-
visions of ADEA. 3s The courts have interpreted willful conduct to mean
that "the employer either knew or showed reckless disregard for the mat-
ter of whether its conduct was prohibited by the ADEA."'' The Eleventh
Circuit also held that prejudgment interest is available as a remedy in
ADEA cases.3 7 The court in Lindsey permitted plaintiff to recover both
prejudgment interest and liquidated damages stating that awarding these
damages did not constitute double compensation. 8 ADEA liquidated
damages awards punish and deter violators, but prejudgment interest
serves to compensate; thus, awarding both types of damages does not en-
able a plaintiff to recover twice for the same losses.3"

29. Id.
30. 821 F.2d 590 (11th Cir. 1987).
31. Id. at 595.
32. Id. at 596.
33. 810 F.2d 1094 (11th Cir. 1987).
34. 29 U.S.C. §§ 621-634 (1982 & Supp. III 1985).
35. Id. § 626(b) (1982).
36. 810.F.2d at 1096 (quoting Trans World Airlines v. Thurston, 469 U.S. 111, 128-29

(1985)).
37. Id. at 1101. Defendant argued in Lindsey that because Congress had incorporated

the Fair Labor Standards Act ("FLSA"), 29 U.S.C. §§ 201-19, into the ADEA, the Eleventh
Circuit should apply FLSA cases to hold that prejudgment interest is not recoverable in an
ADEA case. 810 F.2d at 1101. The court, however, held that the ADEA specifically gives
district courts the power to grant legal or equitable relief to enforce its provisions, and thus,
permits prejudgment interest awards under the ADEA. Id.

38. 810 F.2d at 1102.
39. Id.
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B. Employment Due Process Claims

Many employment disputes involve the adequacy of procedures sur-
rounding an employee's termination or suspension. The Supreme Court
has held that due process requires that an employee receive notice and an
opportunity to be heard before being deprived of a property interest.40

Thus, before an employee may contest the adequacy of the procedures, he
must establish that he has been deprived of a property interest.4'1

In Nicholson v. Gant,'" plaintiff, a county employee, claimed she had a
property right in continued employment.'" The Eleventh Circuit first
found that state law would -be applied to determine whether plaintiff had
a property right in continued employment. The circuit court then af-
firmed the district court's finding that the county's employee handbook
created a property interest entitling plaintiff to procedural due process
prior to her termination." Therefore, plaintiff was entitled to notice and
an opportunity to respond. The Court held that plaintiff's due process
rights were violated because she never had the opportunity to present her
version of what happened.' 5

Employee Drug Testing. The public currently faces growing con-
cerns about the nation's drug problem and about the uncertainty of
AIDS. In response to these concerns employers have begun to implement
testing policies. As testing in the employment context increases, so does
judicial and legislative limitations on that testing. The major issue the
courts address is whether the drug testing violates the United States Con-
stitution or whether it constitutes a tort under state law."6

III. PRISONERS' CLAIMS

Prisons also provide a continuing- setting for discussibn of constitu-
tional rights. The Supreme Court has established that "[i]awful incarcer-
ation brings about the necessary withdrawal or limitation of many privi-
leges and rights, a retraction justified by the conditions underlying our

40. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985).
41. 470 U.S. at 542.
42. 816 F.2d 591 (11th Cir. 1987).
43. Id. at 597.
44. Id. at 597-98. But see Fetner v. City of Roanoke, 813 F.2d 1183 (11th Cir. 1987) (if

police chief resigned, rather than being fired, he waived his right to notice and hearing). Id.
45. 816 F.2d at 598.
46. Courts must determine whether the employment policy disproportionately affects a

protected group, New York Transit Authority v. Beazer, 440 U.S. 568 (1979), or whether
drug addiction is a handicap which cannot be discriminated against. O.C.G.A. §§ 34-6A-1 to
34-6A-6 (1982).
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penal system. 4 7 In numerous cases, this proposition has led to an analy-
sis of just how much curtailment of an inmate's rights the courts will
permit.'

8

In determining whether an inmate's rights have been violated, the
Eleventh Circuit focuses on whether the prison's regulations or conditions
meet legitimate penological objectives." If the regulation or condition is
reasonably related to legitimate penological objectives, an inmate's consti-
tutional right has not been violated." Applying this test to the cases
before it during the past year, the Eleventh Circuit held that a convicted
prisoner does not have an absolute constitutional right to visitation be-
cause visitation is subject to the discretion of prison authorities."

The Eleventh Circuit also held that prison regulations requiring all in-
mates to have their hair cut short and to be clean shaven was rationally
related to the government's interest in maintaining security identification
of escapees." In Martinelli v. Dugger,53 plaintiff asserted that the institu-
tion's hair length, shaving, and dietary regulations violated his first
amendment right to freedom of religion. In determining whether the reg-
ulations infringed on the prisoner's freedom of religion, the court looked
to whether he was sincere in his asserted religious beliefs." The court
required that the prisoner prove "a connection between the allegedly pro-
tected practices and religious beliefs. " 6 The prisoner meets this burden if
he proves "that the beliefs are truly held and religious in nature." 5'

If the court finds thatthe prisoner's claim is sincere, the institution's
regulation will be valid only if it is the least restrictive means to accom-
plish the government's interest. A regulation is the least restrictive means
if it furthers a substantial government interest and if the regulation is not
greater than necessary to protect the government interest involved. 7 In
Martinelli, the court found that plaintiff was sincere in his religious be-
liefs, but that the regulations involved furthered substantial government

47. Price v. Johnston, 334 U.S. 266, 285 (1984).
48. See infra notes 49-70.
49. Harem v. DeKalb County, 774 F.2d 1567, 1573 (11th Cir. 1985), cert. denied, 475

U.S. 1096 (1986).
50. 774 F.2d at 1573.
51. Evans v. W.E. Johnson, 808 F.2d 1427, 1428 (11th Cir. 1987).
52. Brightly v. Wainwright, 814 F.2d 612 (11th Cir. 1987); Martinelli v. Dugger, 817 F.2d

1499 (11th Cir. 1987).
53. 817 F.2d 1499 (11th Cir. 1987).
54. Id. at 1501.
55. Id. at 1503. The Eleventh Circuit rejected the requirements of other courts that the

plaintiff prove the practice is deeply rooted in religious belief. Id.
56. Id. at 1504.
57. Id. at 1506.
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interests and were not greater than necessary to further those interests."
In Sheley v. Dugger," the Eleventh Circuit addressed the constitu-

tional aspects of plaintiff's confinement in the Florida State Prison.
Plaintiff alleged that his placement in "close management (CM) adminis-
trative confinement" 0 constituted cruel and unusual punishment and de-
nial of due process and equal protection. The court held that the state
would not violate equal protection if it showed that "its action in placing
and retaining [plaintiff] in CM confinement [was] supported by a rational
basis bearing a substantial relation to public safety." 1 The court found
that while plaintiff's previous criminal history and prior escape provided
a rational basis for confining plaintiff in CM for some period of time, a
substantial question existed whether his history supported continued CM
confinement for eleven years. '

In determining whether plaintiff's due process rights were violated, the
court focused on whether the confinement affected a liberty interest, and
if it did, whether the process used to implement plaintiff's confinement
met minimum due process requirements.13 The court held that plaintiff
had a liberty interest in remaining in the general population and that the
state's periodic review of plaintiff's confinement did not meet minimum
procedural due process standards." The court also held that plaintiff's
substantive due process rights were violated.65 "Substantive due process
is violated when the government engages in actions which 'offend those
canons of decency and fairness which express the notions of justice of
English-speaking peoples even toward those charged with the most hei-
nous offenses."'" The court stated that plaintiff's confinement in CM
shocked the conscience because he did not receive "meaningful" periodic
review.'

Addressing whether plaintiff's confinement constituted cruel and un-
usual punishment, the court noted that its function was not to determine
"how best to operate a detention facility, [but] to protect prisoners'

58. Id. at 1506-08.
59. 824 F.2d 1551 (11th Cir. 1987).
60. Id. at 1552.
61. Id. at 1553.
62. Id. at 1553-54.
63. Id. at 1554.
64. Id. at 1554-55. The court stated that at "many of the reviews [plaintiff] was not

present, had no notice of them and had no opportunity to present any arguments." Id. at
1555.

65. Id. at 1555.
66. Id. (quoting Gilmere v. City of Atlanta, 774 F.2d 1495, 1500 (11th Cir. 1985), cert.

denied, 476 U.S. 1115 (1986)).
67. Id. at 1556.
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rights."" The courts have held that a prisoner's eighth amendment right
to be free from cruel and unusual punishment is violated when the condi-
tions imposed on him "shock the conscience, involve 'unnecessary and
wanton infliction of pain,' offend evolving notions of decency, or are
grossly disproportionate to the severity of the offense for which they are
imposed."' The court found that prolonged confinement does not violate
the eighth amendment as long as prison authorities provide meaningful
periodic review. In this case, however, because the court could not deter-
mine whether plaintiff received meaningful periodic review, there re-
mained a "substantial question as to whether [plaintiff's] confinement vi-
olate[d] the Eighth Amendment."70

IV. CLAIMs AGAINST POLICE OFFICERS

Claims asserted against police officers and their employers traditionally
arise under 42 U.S.C. § 1983. Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, cus-
tom, or usage, of any State or Territory or the District of Columbia, sub-
jects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress.7'

The determination of whether a person can sue and recover against a
police officer or his governmental employer under section 1983 is con-
trolled by many complex requirements. This section focuses on those re-
quirements as addressed by the Eleventh Circuit this term.

A. Immunity

In Brooks v. Scheib,7
2 plaintiff brought a section 1983 action against a

police officer and the City of Atlanta alleging various deprivations of his
constitutional rights during an altercation with the police officer. Plaintiff
also brought a state nuisance claim against the city. After a trial on the
merits, the jury returned a verdict against the city on both of plaintiff's
claims.78 In order to hold a municipality liable under section 1983, the

68. Id. at 1557.
69. Id. (quoting Hamm v. DeKalb County, 774 F.2d 1567, 1571-72 (11th Cir. 1985), cert.

denied, 475 U.S. 1096 (1986)).
70. Id. at 1558.
71. 42 U.S.C. § 1983 (1982).
72. 813 F.2d 1191 (11th Cir. 1987).
73. Id. at 1192.
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Eleventh Circuit stated that the plaintiff must show that a city's "cus-
tom" or "policy" was the "moving force" behind the alleged constitu-
tional violations.74 The Eleventh Circuit stated that "[tJhe municipality
must be at fault in some sense for establishing or maintaining the policy
which causes the injurious result .... ,,75 The plaintiff in Brooks con-
tended that the city was liable because the city's procedures for handling
citizen complaints of police misconduct had caused his injury. The court
noted that a municipality's failure to correct police misconduct may rise
to a level of a policy or custom, but the court found that there was no
evidence showing the city was aware of past police misconduct.7 6 In addi-
tion, the court stated that the plaintiff failed to produce evidence from
which a jury could infer that the alleged deficient procedures were the
"moving force of the constitutional violation." '

While a governmental entity is immune from suit unless plaintiff
proves that a policy or custom existed which was the moving force behind
the alleged injuries,7

8 courts have afforded executive officers immunity
from suit for claims brought under section 1983. This immunity was first
enunciated in Wood v. Strickland 79 and later clarified by the United
States Supreme Court in Harlow v. Fitzgerald.s0 In Harlow, the Supreme
Court stated that an executive was entitled to immunity, but immunity
would be defeated if an official "knew or reasonably should have known
that the action he took within his sphere of official responsibility would
violate the constitutional rights of the [plaintiff]."'" The Court has held

74. Id. at 1193 (citing Monell v. Department of Social Services of the City of New York,
436 U.S. 658, 694-95 (1978)).

75. Id. (quoting Owens v. City of Atlanta, 780 F.2d 1564, 1567 (11th Cir. 1986)).
76. Id. Plaintiff contended that four of the city's practices were deficient as follows:

(1) [t]he failure to have a written policy requiring that past complaints about an
individual officer be brought to the attention of investigators and disciplinary offi-
cials evaluating a fresh complaint against the officer; (2) [tihe failure to have a
written policy requiring that officers be given polygraphs about citizens' com-
plaints; (3) [t]he failure to have a written policy requiring that citizens be given a
role in reviewing complaints and disciplining police officers; and (4) (tlhe grant of
additional arrest powers to certain officers as "point men."

Id. at 1193-94.
77. Id. at 1195 (quoting Polk County v. Dodson, 454 U.S. 312, 326 (1981) and Monett,

436 U.S. at 694).
78. Monett, 436 U.S. at 690.
79. 420 U.S. 308 (1975).
80. 457 U.S. 800 (1982).
81. Id. at 815. This immunity for executive officers must be distinguished from immu-

nity for legislative or judicial officers. Judicial and legislative officers are entitled to absolute
immunity. Absolute immunity means that the officer cannot be sued in the first instance;
qualified immunity, or good faith immunity, means an'officer cannot be sued when he did
not know or should not have known his conduct would violate the constitutional rights of an
individual. Id. at 811-15.
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that this 'good faith immunity,' as it has been called, is available only in a
personal capacity lawsuit."'

In Lundgren v. McDaniel,8 the Eleventh Circuit held that deputy
sheriffs who shot a store owner were not entitled to qualified immunity.8
The court noted that while an officer may use force to stop a fleeing felon
if the officer believes that the suspect poses a significant threat of death
or physical injury to the officer or others, there was no evidence that the
store owner was fleeing or that the deputies believed the owner was flee-
ing.6 As a result, the court held that the deputies' conduct clearly vio-
lated the fourth amendment.3

B. Excessive Force

While the focus in Popham v. City of Kennesaw87 was on various pro-
cedural issues, the Eleventh Circuit did address whether Popham put
forth evidence sufficient to establish that the city police officers acted
with excessive force in arresting him. The issue of excessive force is nor-
mally an ad hoc determination because "[w]hether the force used in. mak-
ing an arrest is excessive depends upon the facts of each case."88 In deter-
mining whether excessive force has been used, the Eleventh Circuit
focuses on various factors such as "the need for the application of force,
the relationship between the need and the amount of force that was used,
the extent of the injury inflicted, and whether force was applied in a good
faith effort to maintain or restore discipline or maliciously and sadisti-
cally for the very purpose of causing harm."89

The court held that under the facts presented in Popham, a jury could
have found that defendants used excessive force.90 Testimony conflicted
on whether the plaintiff fought back and whether the police officers
pushed him to the floor, and as a result, evidence existed to support a
reasonable jury finding that the police officers used force "shockingly dis-
proportionate" to that needed. 1

Excessive force was also the issue in Brown v. Smith." The plaintiff in

82. Kentucky Bureau of State Police v. Graham, 473 U.S. 159 (1985).
83. 814 F.2d 600 (llth Cir. 1987).
84. Id. at 603.
85. Id.
86. Id.
87. 820 F.2d 1570 (11th Cir. 1987).
88. Id. at 1576 (citing Shillingford v. Holmes, 634 F.2d 263, 265 (5th Cir. 1981)).
89. Id. (quoting Gilmere v. City of Atlanta, 774 F.2d 1495, 1500-01 (11th Cir. 1985) (en

banc), cert. denied, 476 U.S. 1115 (1986)).
90. Id.
91. Id. at 1577.
92. 813 F.2d 1187 (11th Cir. 1987).
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Brown brought an assault action against a prison guard and the prison's
warden. The court held that "a prison security measure undertaken to
resolve a disturbance gives rise to a [section] 1983 claim only if the mea-
sure taken 'inflicted unnecessary and wanton pain and suffering' upon the
prisoner.""1s For a prisoner to avoid a directed verdict or a summary judg-
ment, the evidence viewed in the light most favorable to the prisoner
must go beyond a "mere dispute over the reasonableness of the force used
[and] support a reliable inference of wantonness in the infliction of
pain."" In Brown, the court concluded that summary judgment in favor
of the prison guard was proper." The guard's placing his riot baton
against plaintiff's neck was an appropriate degree of force "justified to
compel compliance with a valid order and to accomplish the security in-
terest of putting Brown [plaintiff] back into his cell."'

The court held that the trial court properly dismissed plaintiff's claim
against the warden for damages resulting from the alleged assault.'7 "A §
1983 claim cannot be based upon vicarious liability;""s therefore, the war-
den could not be liable for the acts of his subordinates."

V. SUITS AGAINST GOVERNMENTS AND OTHER GOVERNMENTAL OFFICIALS

The Eleventh Circuit has continued to extend the concept of immunity
under section 1983 to various types of public officials."' 0 This term, the
court addressed the issue of immunity for United States attorneys, ' dis-
trict attorneys,1 0

2 and a state judge.103

In Allen v. Thompson,'0 a federal prisoner sought damages and injunc-
tive relief against a United States Attorney and his assistant for allegedly
writing a malicious letter to the Bureau of Prisons and Parole Commis-
sion. The attorneys claimed they were absolutely immune from suit asset
forth in Imbler v. PachtmanY"5 Imbler and its progenies hold that prose-
cutors are immune from suit when the actions complained of are "associ-

93. Id. at 1188 (quoting Whitley v. Albera, 475 U.S. 312, 320-21 (1986)).
94. Id.
95. Id. at 1190.
96. Id. at 1189.
97. Id. at 1187.
98. Id. (citing Gilmere v. City of Atlanta, 774 F.2d 1495, 1504 (11th Cir. 1985) (en

banc), cert. denied, 476 U.S. 1115 (1986)).
99. Id.

100. See infra notes 101-03.
101. Allen v. Thompson, 815 F.2d 1433 (l1th Cir. 1987).
102. Mullinax v. McElhenney, 817 F.2d 711 (l1th Cir. 1987).
103. Paisey v. Vitale In and For Broward County, 807 F.2d 889 (11th Cir. 1986).
104. 815 F.2d 1433 (11th Cir. 1987).
105. Id. at 1434; Imbler v. Pachtman, 424 U.S. 409 (1976).
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ated with initiating a prosecution and presenting the state's case."'" The
Eleventh Circuit in Allen held that forwarding information about the
prisoner's case to the parole commission was the prosecuting attorney's
duty and fell within the role of the United States Attorney's Office in the
prosecution and sentencing of federal cases.107 The court held that this
duty is "so intimately associated with the judicial phase of the criminal
process as to cloak the prosecutors with absolute immunity from suits for
damages."108

The Eleventh Circuit reached a similar result in Mulinax v. McElhen-
ney.'" In Mullinax, the court held that two district attorneys were abso-
lutely immune from suit for their offer of immunity to witnesses in ex-
change for testimony.11 0 The district attorneys, however, were entitled to
only qualified immunity for their involvement in a jail cell raid because
the raiding "exceed[ed] the prosecutor's necessary role in marshaling the
facts of a case." '

The court addressed the immunity afforded to a judge in Paisey v.
Vitale In And For Broward County.112 In Paisey, a professor moved for a
preliminary injunction against a state judge and a university that had
filed a defamation suit against the professor.'1 The court held that since
the professor's suit against the state judge sought only injunctive relief,
the doctrine of judicial immunity did not bar the injunction against the
state judge.11 4 The court, however, held that the professor failed to state a
cause of action cognizable under section 1983 because the state action
necessary to state a claim does not exist merely because a state court,
through a state action, is open to hearing a tort claim such as the defama-
tion suit filed by the university. 15 "[Ulnless and until the state indicates
that it has 'taken a stand' on [the university's] side of the merits of this
controversy by issuing an immediately enforceable state court judgment,
[the professor] has absolutely no basis for alleging action under color of
state law ....

106. Fullman v. Graddick, 739 F.2d 553, 559 (11th Cir. 1984) (citing Imbler v. Pachtman,
424 U.S. at 431); see also Butz v. Economou, 438 U.S. 478, 504 (1978).

107. 815 F.2d at 1434.
108. Id.
109. 817 F.2d 711 (11th Cir. 1987).
110. Id. at 715.
111. Id.
112. 807 F.2d 889 (11th Cir. 1986).
113. Id. at 890-91.
114. Id. at 891-92.
115. Id. at 894.
116. Id. But see Forrester v. White, 56 U.S.L.W. 4067 (Jan. 12, 1988) (the Court held

that a state court judge does not have absolute immunity from a damages suit under § 1983
for his decisions to demote and dismiss a court employee).
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In Wideman v. Shallowford Community Hospital," the Eleventh Cir-
cuit held that plaintiffs failed to state a claim under 42 U.S.C. § 1983
against DeKalb County.118 In Wideman, parents of a premature baby al-
leged that the county had a practice of using its emergency medical vehi-
cles only to transport patients to hospitals that guaranteed payment of
the county's emergency medical bills. Plaintiffs argued that the county's
actions deprived them of their constitutional right to "essential medical
treatment and care."119 The court found that generally, there is no consti-
tutional right to medical treatment and services from a state or munici-
pality. 20 When, however, a 'special custodial or other relationship' exists,
a constitutional duty on the part of the state to provide certain medical
or other services may arise and a "failure to provide such services might
implicate constitutionally protected rights.'"" According to the Eleventh
Circuit, "a constitutional duty can arise only when a state or municipal-
ity, by exercising a significant degree of custody or control over an indi-
vidual, places that person in a worse situation than he would have been
had the government not acted at all."11 22 The county in Wideman did not
create a special relationship with Mrs. Wideman, and thus, "was under no
affirmative constitutional duty to provide any particular type of emer-
gency medical service for her."""3 As a result, the court held that plaintiffs
did not suffer the constitutional deprivation required to state a claim
under section 1983.124

In Taylor v. Ledbetter,'2 a foster child alleged that the State of Geor-
gia and county officials "were grossly negligent and deliberately indiffer-
ent to her welfare when deciding to place her, and after placing her in the
foster home"126 where she received injuries from abuse by her foster
mother. The court found that the child had a liberty interest in being
placed in a home with reasonably safe living conditions.27 The court
found a liberty interest by determining that'a special relationship existed,
thus creating a duty on the part of the State to protect the child.120 In
addition, the court held that since Georgia's statutes governing foster care
required officials to "ensure the well being and promote the welfare of

117. 826 F.2d 1030 (1lth Cir. 1987).
118. Id. at 1037.
119. Id. at 1031.
120. Id. at 1032-33.
121. Id. at 1034.
122. Id. at 1035.
123. Id. at 1036.
124. Id. at 1037.
125. 818 F.2d 791 (11th Cir. 1987).
126. Id. at 793.
127. Id. at 795.
128. Id. at 796-97.
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children in foster care," 1s9 children could state a claim for deprivation of
their liberty interest when officials failed to follow that mandate.130 The
court remanded the case to the district court with instructions to deter-
mine whether the state or the county violated the child's liberty interest
by balancing "the liberty of the individual [and the] demands of an or-
ganized society." 131

VI. CLAIMS INVOLVING TAKING OF PROPERTY

Major developments have occurred during the last year in the area of
land use both in the United States Supreme Court and the lower federal
courts. Thus, to gain a true perspective of the federal law in this area,
practitioners should read the cases decided by the Eleventh Circuit
against several important land use cases decided by the Supreme Court in
its 1986 term.132

Before an individual may bring an action for damages under 42 U.S.C.
§ 1983 involving a regulatory taking of property, the Supreme Court in
Williamson County Regional Planning Commission v. Hamilton Bank s

established that the property owner must demonstrate that the relevant
authority has made a final decision regarding the application of the regu-
lation to the private property and that there is no adequate state rem-
edy. ' The Eleventh Circuit applied these factors in Corn v. City of Lau-
derdale Lakes,"' a case involving the application of three zoning
ordinances to 261 acres of land in unincorporated Broward County. s13

The court in Corn held that the finality prong of Williamson County
was satisfied, but that the central issue was whether the second prong,
which focused on available and adequate state remedies, had been met. " 7

The court found that state remedies were not available or adequate.'"
First, Florida law provided that "where a zoning ordinance is confisca-
tory, an action for inverse condemnation is 'not necessary'. . . and relief
may be obtained by instituting a suit to declare the ordinance invalid and

129. Id. at 799.
130. Id.
131. Id. at 795, 800.
132. Nollan v. California Coastal Comm'n, 107 S. Ct. 3141 (1987); First English Evangel-

ical Lutheran Church v. County of Los Angeles, 107 S. Ct. 2378 (1987); Hodel v. Irving, 107
S. Ct. 2076 (1987); Keystone Bituminous Coal Ass'n v. DeBenedictis, 107 S. Ct. 1232 (1987).

133. 473 U.S. 172 (1985).
134. Id. at 193.
135. 816 F.2d 1514 (11th Cir. 1987).
136. Id. at 1515.
137. Id. at 1516.
138. Id.
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to enjoin its enforcement." '' The court found that monetary damages are
not available in Florida "as just compensation for a taking of property
pursuant to the power of eminent domain." 4

0 Second, the court held that
Florida does not permit a landowner to recover just compensation by vir-
tue of an inverse condemnation action in a case involving an unreasonable
zoning ordinance later declared invalid . 4

' Thus, the court held that the
landowner's action was ripe for review and reversed the lower court's dis-
missal of the action.142

In Boothe v. Manatee County,1 43 the Eleventh Circuit held to the con-
trary. In Boothe, the landowner alleged that the state took his property
without just compensation by dedicating the land for a public road."
Florida law provided an inverse condemnation remedy when the state
had taken property for road purposes."4 Applying the test in Williamson
County," the court found that the landowner failed to show the remedy
was "unavailable or inadequate and until [the landowner] has utilized
that procedure, its taking claim is premature."""

VII. CLAIMS INVOLVING SCHOOLS AND STUDENTS

The Eleventh Circuit found itself addressing the textbook controversy
again in Alabama in Smith v. Board of School Commissioners."'0 At issue
on appeal was the validity of the district court's finding that the use of
forty-four of Alabama's textbooks violated the first amendment."' In
reaching its decision, the Eleventh Circuit applied the three criteria set
forth by the United States Supreme Court in Lemon v. Kurtzman:"O
"First the statute must have a secular legislative purpose; second, its
principal or primary effect must be one that neither advances nor inhibits
religion; finally, the statute must not foster 'an excessive government en-
tanglement with religion.' "s' The issue in Smith centered on the second

139. Id. at 1517 (quoting Dade County v. National Bulk Carriers, Inc., 450 So. 2d 213,
216 (Fla. 1985)).

140. Id.
141. Id. at 1519.
142. Id. at 1520.
143. 812 F.2d 1372 (11th Cir. 1987).
144. Id. at 1372.
145. Id. at 1373.

-146. 473 U.S. at 193.
147. 812 F.2d at 1373 (quoting Williamson, 473 U.S. at 196-97). The court found further

that there was no deprivation of property because this case involved a dedication of prop-
erty and not a taking. Id.

148. 827 F.2d 684 (lth Cir. 1987).
149. Id. at 688.
150. 403 U.S. 602 (1971).
151. 827 F.2d at 689 (quoting Lemon v. Kurtzman, 403 U.S. at 612-13).
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criteria 8 3 The court found that the textbooks' primary effect of convey-
ing information was "essentially neutral in its religious content to the
school children who utilize the books; none of these books convey a mes-
sage of governmental. approval of secular humanism or governmental dis-
approval of theism."18 3

In Nash v. Auburn University,'" the Eleventh Circuit focused on the
due process rights of two students who had been suspended from the uni-
versity's school of veterinary medicine. The students contested the ade-
quacy of the notice and the nature of the hearing they received concern-
ing the charge of academic dishonesty.58 The Eleventh Circuit stated
that in determining the adequacy of the due process given, courts must
consider: (1) "'the private interest that will be affected by the official
action,'" (2) "'the risk of an erroneous deprivation of such interest
through the procedures used, and the probable value, if any, of additional
or substitute procedural safeguards;'" and (3) "'the [g]overnment's inter-
est, including the function involved and the fiscal and administrative bur-
dens that the additional or substitute procedural requirement would en-
tail.'" Applying these factors, the court held that the notice and
hearing met constitutional requirements. " First, the court found that
the students waived any objections to the timing of the hearing by ex-
pressly agreeing to the timing of the notice.'" Second, the court held that
there is no constitutional requirement that students receive more than a
statement of the charge against them, a statement that the university
gave in Nash.'' The court also found that the hearing given the students
met constitutional requirements since the students were given the oppor-
tunity to cross-examine witnesses by directing their questions to the
board's chancellor.1s0

152. Id. at 690.

153. Id.
154. 812 F.2d 655 (11th Cir. 1987).

155. Id. at 661.

156. Id. at 660 (quoting Mathews v. Eldridge, 424 U.S. at 335).

157. Id. at 663.

158. Id. at 661.

159. Id. at 663.

160. Id. at 664. The court also addressed other procedural issues including the right to a
recess, the fairness of the tribunal, and the adequacy of the appeal. The court held that in
these areas, the students were also afforded minimum due process as required by the Con-
stitution. Id. at 664-67.
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VIII. ATFORNEY'S FEES

42 U.S.C. § 1988 provides for the recovery of attorney's fees to a pre-
vailing plaintiff."' 1 Questions continue to arise, however, about when a
party is a prevailing party and when a trial court may reduce the amount
of attorney's fees. 12

In Taylor v. City of Fort Lauderdale,163 the Eleventh Circuit held that
a prevailing party "must be successful on the central issue in the case,
exhibited by the fact that the plaintiff acquired the primary relief
sought." " The plaintiffs in Taylor contended they were entitled to an
award of attorney's fees since they obtained an injunction against the en-
forcement of a local ordinance. Noting a split of authority on whether the
granting of a preliminary injunction permits an award of attorney's fees,
the court found that an award depends on whether the plaintiff obtained
a preliminary injunction on the merits as opposed to an injunction that
merely maintain the status quo. 65 The court found that obtaining a pre-
liminary injunction on only the merits entitles a party to prevailing party
status and an award of attorney's fees.'" The court found that the trial
court in Taylor granted the injunction on the merits which entitled plain-
tiff to an award of attorney's fees."' The court held further that the entry
of partial summary judgment in favor of the plaintiffs on only part of
their case did not divest plaintiffs of prevailing party status.'" The plain-
tiffs still prevailed on a "central substantive issue."

The Eleventh Circuit addressed whether trial courts could reduce at-
torney's fees in two cases.170 In Foster v. Board of School Commission-
ers, 71 the school board argued for a reduction in the award of attorney's
fees by the number of unsuccessful claims over total number of claims. 7'
The court declined to follow such a mathematical approach.178 The court
held that trial courts have discretion in determining the amount of a fee

161. 42 U.S.C. § 1988 (1982).
162. See infra notes 163-80.
163. 810 F.2d at 1551.
164. Id. at 1555-56 (citing Miami Herald Publishing Co. v. City of Hallandale, 742 F.2d

590, 591 (11th Cir. 1984); Coen v. Harrison City School Bd., 638 F.2d 24, 26 (5th Cir. 1981);
Iranian Students Ass'n v. Sawyer, 639 F.2d 1160, 1163 (5th Cir. 1981)).

165. Id. at 1557.
166. Id. at 1558.
167. Id.
168. Id. at 1561.
169. Id. at 1559.
170. Foster v. Board of School Comm'rs, 810 F.2d 1021 (11th Cir. 1987); NAACP v. City

of Evergreen, 812 F.2d 1332 (11th Cir. 1987).
171. 810 F.2d at 1021.
172. Id. at 1023.
173. Id. at 1025.
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award, and should award only the amount of fees that is reasonable in
relation to the results obtained.1 74 The court in-Foster upheld the trial
court's reduction of the award to reflect plaintiff's limited success. 175

In NAACP v. City of Evergreen,17 the Eleventh Circuit held that the
trial court's reduction of attorney's fees for time spent on unsuccessful
claims was improper because the trial court did not indicate which unsuc-
cessful claims were included or represented hours attributable to those
claims. 17 7 The court noted that while "[tjime spent on unsuccessful claims
that are not related to successful claims should be excluded in consider-
ing the amount of a reasonable attorney's fee[s],"1 7 the trial court must
award fees with "'sufficient clarity to enable an appellate court to intelli-
gently review the award."179 In City of Evergreen, the lower court's award
lacked the requisite clarity."' "

174. Id. at 1024.
175. Id. at 1025.
176. 812 F.2d at 1332.
177. Id. at 1335.
178. Id. (citing Hensley v. Eckerhart, 461 U.S. 424, 440 (1983)).
179. Id. (quoting King v. McCord, 621 F.2d 205 (5th Cir. 1980)).
180. Id.
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