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The decisions rendered by the United States Court of Appeals for the
Eleventh Circuit in 1987 arising under the Bankruptcy Code' and under
the old Bankruptcy Acts contained no surprises and, for the most part,
involved relatively routine issues. For example, three cases dealt with the
recurring issue of the viability of an appeal from an order permitting the
disposition of property in a bankruptcy case in which the appellant failed
to obtain a stay pending the appeal and the property was sold before the
appeal could be heard. In Miami Center Limited Partnershipv. Bank of
New Yorkt the appellants were debtors in bankruptcy proceedings in
which their primary secured lender had filed a reorganization plan.4 Creditors approved the plan, which the bankruptcy court confirmed over the
debtors' objections.' On appeal of the confirmation order, the debtors
sought a stay. The bankruptcy court required a $140,000,000 bond, which
was later reduced by the district court to $50,000,000. The bond was not
posted, and the property that was the subject of the plan was sold.'
Nonetheless, the debtors continued their appeal, which the plan propo7
nent moved to dismiss as moot.
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The court of appeals dismissed the appeal as moot, but pointed out
that the mere sale of property under a reorganization plan did not necessarily dispose of the appeal entirely since the plan dealt with matters
other than the sale of the project.' The court stated: "The proper standard to apply in this case is whether the reorganization plan has been so
substantially consummated that effective -relief is no longer available."'
The debtors conceded that circumstances had changed since the entry of
the confirmation order, but asked that the order be partially reversed to
permit them to retain certain funds remaining in the estate. Additionally,
debtors requested reinstatement of a lawsuit against a bank formerly dismissed by the district court. 10 The court of appeals refused to grant the
relief requested.1" It noted that the plan had been substantially consummated and that a substantial amount of money already had been paid out
to creditors with the exception of reserves for disputed claims."' With respect to the dismissed lawsuit, the bank in question had released
$30,000,000 of cash collateral for use in consummating the plan in exchange for a dismissal of the lawsuit, thereby preventing the court from
providing the debtors effective relief.13
In Hope v. General Finance Corp. of Georgia (In re Kahihikolo),1 4 the
Chapter 13 trustee appealed an order in favor of a secured creditor permitting the creditor to repossess and sell an automobile."' No stay was
obtained, and the sale took place pending the appeal. The court of appeals dismissed the appeal as moot, stating: "This Court has repeatedly
held that where a debtor fails to obtain a stay pending appeal of an adverse bankruptcy court order and the creditor subsequently conducts a
foreclosure sale, the court of appeals is powerless to grant relief, and the
appeal must be dismissed as moot." '
In Cargill, Inc. v. Charter International Oil Co. (In re The Charter
Co.), 1" the court of appeals dismissed an appeal as moot when the appellant failed to obtain a stay of an order approving a debtor's consent to a
sale of assets of a subsidiary of a subsidiary of the debtor.16 The factual
circumstances involved in this case are somewhat unusual in that the assets sold were not owned directly by the debtor. Rather, the assets were
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owned by Northeast Petroleum Company ("NPC"), which was a subsidiary of Northeast Petroleum Industries, Inc. ("NPI"), which in turn was a
subsidiary of the debtor."' Neither NPI nor NPC had filed bankruptcy
petitions. 20 The appellant, Cargill, Inc., had negotiated a contract with
NPC for the purchase of NPC's assets for $107,803,000. The parties
agreed that the debtor had to seek the approval of the bankruptcy court
to permit the debtor to consent to the sale.2 No objection to the sale was
made prior to the deadlines set for objections, but, at a hearing on approval, another bidder stated that it would make a higher bid, and the
bankruptcy court reopened the bidding to accept it. Shortly thereafter,
highest
the bidding was conducted a third time, and Cargill became the
2
bidder at a price some $5,000,000 higher than its original bid. 2
On its appeal, Cargill conceded that the sale had been treated as one
under section 363,*8 but it contended that the bankruptcy court had no
authority to act with respect to property not part of the debtor's estate,
that the stay requirement under section 363(m)24 does not apply to a purchaser, and that the validity of the sale was not in question, but its right
to a refund of a portion of the sale price was." The court of appeals rejected those contentions and dismissed the appeal as moot.26 Section
363(m) provides that the reversal of an order authorizing a sale or lease of
property does not affect the validity of a sale or lease to an entity
purchasing or leasing in good faith pursuant to an authorization under
subsection (b) and (c) of that section, unless the authorization and sale or
lease are stayed pending appeal.'7
The court of appeals pointed out that section 363 was the only section
of the Code under which the bankruptcy court could have been acting.'6
It then stated:
Indeed, appellant argues that the bankruptcy court treated the approval
as one for a sale of bankruptcy estate property. Thus, whether or not the
approval was appropriately characterized as an authorization under section 363, it is clear that it was treated as such. This is all that is needed
in order to trigger the stay requirement.' 9
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Cargill was probably correct in arguing that a sale of property of the estate was not involved. The property of the estate was the stock in NPI.
Under section 363(b)"° court approval should have been required to vote
the stock of NPI to cause the stock of NPC to be voted in favor of the
disposition of the assets, since, given the magnitude of the the transaction, the use of the property (the stock) was outside the ordinary course
of business. Although a stay is necessary to prevent a sale from occurring,
thereby mooting an appeal of an order authorizing the sale or lease of
property, section 363(m) does not require that a stay be obtained with
respect to an authorization to "use" property under section 363(b).3 1 Perhaps the appellant would have had better luck on the appeal had it not
conceded that an order to approve consent to a sale of a subsidiary's assets is equivalent to an order approving a sale of property of the estate.
In a footnote, the court addressed the problem of bid reopening:
While we do not reach the issue of whether the bankruptcy court's
actions were valid, we note that reopening the bidding after the highest
bidder has spent considerable time and money negotiating a contract
could chill future interest in purchasing bankruptcy estate property. See
e.g., In re Northern Star Industries, Inc., 38 B.R. 1019, 1022 (E.D.N.Y.
1984). This undesirable result should be risked only after carefully
weighing the benefits to the estate in question against the potential harm
to other estates."3
In City National Bank of Miami v. General Coffee Corp. (In re General Coffee Corp.) the court determined what constitutes the property of
an estate.33 The appellee bank contended certain traceable funds in the
possession of the debtor had been taken from the bank through fraud and
that the funds should be held for it in a constructive trust.3 The bankruptcy court concluded that the constructive trust arose after the filing of
a petition and that under the "strong-arm" provision of section 544,,3 the
funds became property of the estate because no court had made a declaration under Florida law that a constructive trust existed prior to the filing of the petition.
The district court reversed by concluding that as a matter of Florida
law a constructive trust arose at the time of the fraud and did not require
a court declaration of a trust and that "a debtor-in-possession could not
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bring into the estate property in which it held only legal title. 3' The
court of appeals agreed with the district court's conclusion regarding the
time at which the trust arose." To resolve the dispute, however, the court
of appeals had to resolve a potential conflict between section 541(d)" and
section 544(a) of the Code."0 Under section 541(d) of the Code, when a
debtor holds legal but not equitable title to the property, the equitable
interest does not become property of the estate." Under section 544(a), a
trustee has the rights of a hypothetical, ideal creditor under state law and
can avoid secret liens against property in the debtor's possession. 42 The
debtor argued that section 544(a) had precedence over section 541(d) and
could be used to defeat the trust beneficiary's rights, which, if equitable
in nature, constituted a secret lien.'8 If, as the district court held, section
541(d) takes precedence over section 544, the interest of the trust beneficiary in the constructive trust is not property of the estate." The Eleventh Circuit decided that it did not have to "resolv[e] the tension between Sections 541(d) and 544(a)."' The court held that even if section
544(a) takes precedence, it still did not defeat the bank's interest in the
trust funds.4" "A constructive trust beneficiary therefore possesses an equitable ownership interest in the trust property, which is substantively
different than an equitable lien against the property." 7 In other words,
"for purposes of priority in bankruptcy a constructive trust beneficiary
should have the same rights to the trust assets that a beneficiary of an
express trust would have. An express trust beneficiary clearly has priority
to trust assets over a judicial lienholder or execution creditor.""4
In Lashley v. First National Bank of Live Oak (In re Lashley),'" the
debtors filed a Chapter 13 petition after a Florida state court had entered
a final judgment of foreclosure, but prior to the date of the foreclosure
sale. 60 Thereafter, the bankruptcy court dismissed the Chapter 13 case
and entered an amended final judgment of foreclosure." The debtors filed
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a notice of appeal from the dismissal order and a motion for a stay pending an appeal with the bankruptcy court, but the motion was not heard
until after the foreclosure sale had been conducted. 2 A month after the
foreclosure sale, the bankruptcy court entered a stay, but declined a request by letter that the stay be made retroactive.58 The district court dismissed the appeal on the grounds that the foreclosure sale rendered it
moot." The court of appeals affirmed, holding that although bankruptcy
court may grant relief from a stay retroactively, it has no power to impose
a stay retroactively.5 '
Ford Motor Credit Co. v. Owens" raised the issue of whether an individual is entitled to a discharge after causing a corporation to willfully
and maliciously interfere with the property interests of a creditor." The
debtor owned an automobile dealership that sold automobiles out of trust
and admittedly failed to remit the trust proceeds to the creditor pursuant
to a floor plan agreement." The bankruptcy court had held that the
debtor's conduct was not a willful and malicious injury to property in
violation of section 523(c)" of the Code. 0 The district court reversed,"
and the court of appeals affirmed.6
The evidence clearly established that the dealership corporation disposed of proceeds of collateral that should have been held in trust,
thereby converting the property of the secured creditor without any good
faith reason for disposing of those proceeds.13 The court of appeals approved the district court's observation that while officers of a corporation
generally are not liable for the corporation's debts, they may become liable if they participate in tortious acts on behalf of the corporation resulting in injury to third parties." The court concluded that the debtor's active participation in the conversion of the property subject to the security
interest rendered him personally liable for conversion and that the debt
was nondischargeable."
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In Halpern v. First Georgia Bank (In re Halpern), the bankruptcy
court applied principles of collateral estoppel to prevent the debtor from
relitigating factual issues relating to his right to discharge.' In a prior
state court case, the debtor had consented to a judgment in which the
state court found that he had made false representations, and that his
conduct was "willful, malicious and intentional and designed solely for
the purpose of fraudulently deceiving First Georgia Bank. '" " The court of
appeals held that the bankruptcy court was correct in applying the principle of collateral estoppel to prevent relitigation of factual issues relevant to the dischargeability proceeding. 69 The court agreed with the lower
courts that the litigants intended the state court judgment to operate as a
final adjudication for the factual issues in question.
There were two cases decided by the Eleventh Circuit at the end of
1986 and in 1987 interpreting provisions of section 363(h) of the Code"1 in
the context of Alabama law relating to a tenancy-in-common for life with
cross-contingent remainders in survivorship. Under section 363(h), "the
trustee may sell both the estate's interest. . . and the interest of any coowner in property in which the debtor had, at the time of the commencement of the case, an undivided interest as a tenant in common, joint tenant, or tenant by the entirety ...
' In Geddes v. Livingston (In re
Livingston)s the debtor and his wife owned property as tenants-in-common for life with cross-contingent remainders in survivorship.7 The trustee sought to sell all of the property under section 363(h) . 7 The bankruptcy court held that the contingent remainder held by the wife could
not be sold because it did not meet the provisions of 11 U.S.C. § 363(h)(2)
or (3) relating to benefits to the estate of such a sale.7 On appeal, the
Eleventh Circuit reached the same result as the bankruptcy court, but
did so on the basis of the district court's holding that the contingent remainder of the debtor's spouse was not property of the estate in the first
place 7
In Whittington v. Gibralter Savings & Loan Association (In re
66. 810 F.2d 1061 (11th Cir. 1987).
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Spain)7 8 the bankruptcy and district courts refused to permit the sale of
property that they construed to be'a tenancy-in-common for life with
cross-contingent remainders." The court of appeals reversed, holding the
deed in question created a joint tenancy and hence the property could be
sold under section 363(h)" of the Code if appropriate under the four factors set forth in that provision."
In Chapes, Ltd. v. Anderson, Jr., as Trustee (In re Scaife),2 the trustee brought an action against a lender for violation of a provision of the
Truth in Lending Act'8 and for conversion of a ring that had been placed
as collateral for a loan." The ring belonged to the debtor's wife, and, for
that reason, the defendant asserted that the bankruptcy trustee had no
standing to sue for conversion." Further, the defendant argued that if
there are damages they should be limited to the value of the possessory
interest in the ring and not the full value of the ring. The court of appeals
agreed with the lower courts that the bankruptcy trustee, as the successor
to the debtor, had standing to bring an action for conversion." Noting
conflicting authority in Georgia law, the court concluded the better rule
to be that one with mere possession by suit to recover the full value of the
property in question.'7
In Overhead Door Corp. v. Allstar Building Products, Inc. (In re Allstar Building Products)," the appellant filed a motion for relief from the
automatic stay to foreclose on property of the debtor in which appellant
contended it had a valid security interest. 9 The Chapter 7 trustee did not
respond to the motion, but the bankruptcy court held that there was no
valid security interest in the property in question and denied the motion. ° The creditor contended on appeal that its interest was valid and
could not be contested by the trustee because of the trustee's failure to
respond to the motion to lift the stay.' 1 The court of appeals ruled, however, that under Bankruptcy Rule 9014,91 no response is required to a
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motion unless the court orders one. Failure of the debtor to obtain authorization from its directors to pledge its property provided the basis for
the bankruptcy court's holding." The court of appeals ruled that the district court properly affirmed the decision of the bankruptcy court's finding of lack of corporate authority."
Judge Hill dissented from the Overhead Door decision.95 He agreed
that the failure of the trustee to respond did not require a decision in
favor of the creditor, but he disagreed regarding the fact surrounding the
corporate authorization to grant a security interest." While the bankruptcy court had given the creditor an opportunity to supplement the
record to show a corporate resolution and one was not produced, Judge
Hill would have ruled that the burden of proving that there was no such
resolution was on the trustee under section 362(g)(1)9 of the Code.8
That section requires the creditor to prove that there is a valid security
interest and that the debtor has rights in the collateral, but puts the burden on the trustee to prove all other issues." In Judge Hill's view, that
meant the trustee had to prove that no corporate resolution had been
adopted authorizing the debtor to grant a security interest in its assets.1'"
Simply because a debtor has money in a bank account on which it
writes checks does not necessarily make the funds in that account property of the estate. 01 In Nordberg v. Sanchez (In re Chase & Sanborn
Corp.),02 the appellant was trustee of Chase & Sanborn Corporation. The
trustee brought suit to recover what he contended was a fraudulent transfer of some $350,000 paid from an account of General Corporation of Coffee. The courts below concluded that the funds were not debtor's property because the General Corporation of Coffee was an entity separate
and distinct from the debtor, and hence ruled that no fraudulent transfer
had occurred.103
The court of appeals reached the same result but by different reasoning. Agreeing with the trustee, it held that the lower courts' ruling that
the funds were not the debtor's property because the bank account was
93.
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that of a separate corporation to be clearly erroneous.'" The account was
used to pay the debtor's expenses as an operating account of the debtor
corporation. Nonetheless, the Eleventh Circuit affirmed the determination that there had been no fraudulent transfer.' 5 The court viewed the
key issue as one of first impression-when do "funds provided to a debtor
by a third party become property of the debtor so that an allegedly fraudulent transfer of the funds to a noncreditor is subject to avoidance under
11 U.S.C. § 548."'
In Nordberg, the funds had been placed in the account by Duque, an
individual who controlled the debtor. Duque had borrowed the funds to
repay another loan and had used the account simply as a conduit for the
money. Although some of the funds in the account were used to pay debts
of Chase & Sanborn, Duque transferred the $350,000 in dispute to his
secretary, Sanchez, who in turn, transferred the money to a third person
from whom Duque had borrowed money to repay that loan."
The trustee relied on cases dealing with preferential transfers to support his contention that funds used by a debtor are presumed to be the
debtor's property unless the other party can show that it or some other
entity controlled the funds in question.'" The court observed that some
rules applicable in preferential transfer cases apply in fraudulent transfer
cases, but that there are critical differences germane to this case. 0 ' The
purpose of recovering a preferential transfer is to insure fairness among
creditors and by definition a creditor has received certain funds, regardless of the source of those funds. 1 ' The same is not true with respect to
fraudulent transfers. As the court of appeals stated:
This concern with fairness among creditors is not similarly present, however, where the debtor makes a fraudulent transfer to a noncreditor.
Fraudulent transfers are avoidable because they diminish the assets of
the debtor to the detriment of all creditors. Presuming control from the
mere fact of transfer thus begs the essential question presented by section 548 claims: did the transfer diminish the assets of the debtor? Fur-"
thermore, presuming control under such circumstances poses the distinct
danger that creditors could receive a windfall in the form of funds that
simply passed through the debtor's possession but in fact were not property of the debtor.

104. Id. at 1180.
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For these reasons, we conclude that where a transfer to a noncreditor
is challenged as fraudulent, more is necessary to establish the debtor's
control over the funds than the simple fact that a third party placed the
funds in an account of the debtor with no express restrictions on their
use. In determining whether the debtor had control of funds transferred
to a non-creditor, the court must look beyond the particular transfers in
question to the entire circumstance of the transactions.'
The court of appeals concluded that the debtor corporation did not have
control over the funds, but rather that Duque used the bank account for
unrelated, personal transactions." 1
In Port Charlotte Bank & Trust Co. v. Ballenger Corp. (In re T & B
General Contracting,Inc.)," 3 the court addressed the standard a district
court should apply in reviewing a bankruptcy court's decision."' That
case had arisen under the old Bankruptcy Act and had remained active
for several years. 15 The debtor commenced an adversary proceeding
against its lender and against a general contractor-creditor, and the
lender and creditor filed cross-claims, which were the subject of the appeal." 6' The hearing in the adversary proceeding was held after the new
Bankruptcy Rule 8013"' became effective. The appellant conceded that
the clearly erroneous standard required by that rule applied but for its
contention that the matter was not a core proceeding. 1 8 The court of appeals concluded that the district court had followed the correct standards
of review under Bankruptcy Rule 8013.1" The court did not discuss the
core versus noncore distinction raised by the appellant.
In fact, under the savings provisions of the Bankruptcy Reform Act of
1984, section 403 provides that a "case commenced under the Bankruptcy
Act... shall be conducted and determined under such Act as if this Act
had not been enacted . . . ."'2 Hence, the core versus noncore distinction was inapplicable to an old act case.
The Eleventh Circuit examined the issue of what constitutes a bad
faith filing of a petition in Natural Land Corp. v. Baker Farms, Inc. (In
Re Natural Land Corp.)."' In this case, Baker Farms had commenced
.111.
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foreclosure proceedings against land held by two individuals. On the day
the foreclosure judgment was entered, the individuals transferred the
property to a corporation, which filed a Chapter 11 petition to stop the
foreclosure. 1 ' That company had been formed a few months earlier for
the purpose of developing the property, but it had no assets, no employees, and had not engaged in business. The creditor moved to dismiss the
petition on the ground that it had been filed in bad faith, and its motion
was granted. On appeal, the debtor argued that the bankruptcy court
should have at least considered a reorganization plan proposed by the
debtor before dismissing the case. The court of appeals disagreed.2 8 Since
Code section 1129124 forbids confirmation of a plan not proposed in good
faith, "the taint of a petition filed in bad faith must naturally extend to
any subsequent reorganization proposal; thus, any proposal submitted by
a debtor who filed his petition in bad faith would fail to meet section
1129's good faith requirement. '"'
In rejecting the debtor's contention that the bankruptcy court's finding
of bad faith was clearly erroneous, the court of appeals listed several factors that should be considered in testing whether a filing is in good faith:
(1) the realistic prospects for a successful reorganization; (2) whether the
purpose of the filing is to delay or frustrate a creditor; (3) whether the
debtor's purpose is to create a new business rather than to resuscitate an
existing one; (4) the timing of the debtor's actions; (5) whether the debtor
is merely a shell corporation; and (6) whether the debtor was created, or
the property was transferred to the debtor for the sole purpose of filing
the bankruptcy."" Examining the facts in this case, the Eleventh Circuit
concluded
that the bankruptcy court had not erred in finding a bad faith
127
filing.
The issue presented in United States v.A & B Heating & Air Conditioning, Inc. (In re A & B Heating & Air Conditioning, Inc.),2 8 was
whether a debtor's reorganization plan could allocate tax repayment so as
to repay trust fund taxes first."' The court noted that the general rule
was that "when a taxpayer directs the manner in which a payment is to
be allocated among various taxes due, the Internal Revenue Service must
' 2 When "a payment is involuncomply with the taxpayer's request.""
122. Id. at 297.
123. Id. at 297-98.
124. 11 U.S.C. § 1129 (1982 & Supp. IV 1986).

125. 825 F.2d at 298.
126. Id. (citations omitted).

127. Id.
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129. Id. at 463.
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tary," however, "the government is free to allocate the payment as it
chooses."131
The court of appeals observed that courts were divided on the question
of whether tax payments made pursuant to a bankruptcy plan are voluntary or involuntary. 1 2 On the one hand, the tax policy of maximizing revenues will be furthered if such payments are considered involuntary, since
under those circumstances, the failure of the debtor to consummate the
plan completely would leave individuals responsible for unpaid trust fund
taxes. 183 On the other hand, the bankruptcy policy of reorganization may
be better served if such payments are considered voluntary since the
debtor is given "great latitude in making tax payments" under a plan.'13
The court concluded that the resolution of this issue should be judicially decided on a case-by-case basis. 8 ' It stated that the bankruptcy
court should consider such factors as the debtor's history, the existence of
agreements between the debtor and the Internal Revenue Service, the
chances that the debtor's plan will succeed, and the nature and content of
the plan itself in determining whether the debtor should be able to designate the order of payment in which various taxes are to be paid in a
18
plan.

131. Id. (citations omitted).
132. Id. at 463-64.
133. Id. at 464.

134. Id.
135. Id. at 465 (quoting In re B&P Enter., Inc., 67 B.R. 179, 183 (Bankr. W.D. Tenn.
1986)).
136. Id. at 465-66 (quoting In re B&P Enter., Inc., 67 B.R. 179, 184 (Bankr. W.D. Tenn.
1986)).

