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1. JUDGMENTS AND APPEALABLE ORDERS

A. Final Judgment Rule

In Osterneck v. E.T. Barwick Industries, Inc.,' the Eleventh Circuit
considered the effect of a motion for prejudgment interest on a notice of
appeal.2 Under Federal Rule of Appellate Procedure 4(a)(4),s a notice of
appeal filed while a motion to alter or amend a judgment is pending has
no effect.4 In a case of first impression in this circuit, the court was per-
suaded by the treatment of such motions by other circuit courts of appeal
which have held that a motion for discretionary prejudgment interest
must be filed pursuant to Federal Rule of Civil Procedure Rule 59(e).1
The court rejected appellants' argument that inasmuch as their motion
addressed an issue collateral to the main cause of action, the relief mov-
ants sought fell outside the limitation of rule 59(e)." In further defining
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1. 825 F.2d 1521 (11th Cir. 1987).
2. Id. at 1521.
3. FED. R1 App. P. 4(a)(4).
4. Id. See infra note 17.
5. 825 F.2d at 1525. See Stern v. Shouldice, 706 F.2d 742, 746-47 (6th Cir.), cert. denied,

464 U.S. 993 (1983); Goodman v. Heublein, Inc., 682 F.2d 44, 45-47 (2d Cir. 1982); Scola v.
Boat Frances, R., Inc., 618 F.2d 147, 152-54 (1st Cir. 1980). See infra note 17.

6. 825 F.2d at 1526.
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the scope of the rule, the court applied a separability test.7 By way of
illustration, the court distinguished a motion for prejudgment interest
from one for attorney's fees." An award of attorney's fees under 42 U.S.C.
§ 1988, for example, is "uniquely separable" from the main cause of ac-
tion, and does not imply that the judgment be changed.' The court rea-
soned that a motion to award prejudgment interest requires a substantive
alteration of a court's judgment and must thus be made pursuant to rule
59(e).10 Thus, a notice of appeal filed prior to the court's ruling on the
motion for prejudgment interest must necessarily be ineffective."

The court then considered appellants' argument that their notice of ap-
peal should be deemed effective under the unique circumstances excep-
tion to the timely appeal requirement."' The Supreme Court developed
this exception in Thompson v. Immigration & Naturalization Service."
The Court in Thompson held that an appellate court is required to hear
an untimely appeal if the appellant reasonably relied on a statement by
the district court that led appellant to believe that the appeal was
timely.1 4 The circumstances advanced in support of this position were the
district court's orders granting one party a bill of costs, denying another
party's motion to extend the time to file a bill of costs, and denying that
second party's motion to stay the execution of the judgment."' In addi-
tion, the clerk of the court required appellants to pay an additional filing
fee for their notice of cross-appeal filed after the amended judgment."
This argument was premised on the fact that had the clerk believed the
rule 59 motion had been properly made, he would have acted pursuant to
Federal Rule of Appellate Procedure 4(a)(4), which provides that no addi-
tional fees are required for a second notice of appeal filed after a rule 59
motion has been ruled upon.1 7 Finally, appellants contended that they

7. Id.
8. Id.
9. Id. (citing White v. New Hampshire Dep't of Employment Sec., 455 U.S. 445, 452

(1982)).
10. Id.
11. Id. at 1526-27.
12. Id. at 1527.
13. 375 U.S. 384 (1964).
14. Id. at 387. See Marane, Inc. v. McDonald's Corp., 755 F.2d 106, 111 n.2 (7th Cir.

1985).
15. 825 F.2d at 1527.
16. Id.
17. Id. In relevant parts, the rules read:

If a timely motion under the Federal Rules of Civil Procedure is filed in the
district court by any party ... under Rule 59 . . . the time for appeal for all
parties shall run from the entry of the order . . . granting or denying ... such
motion. A notice of appeal filed before the disposition [of the above motion] shall
have no effect. A new notice of appeal must be filed within the prescribed time
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relied upon the appellate court's failure to notify them that jurisdiction
was questionable."'

The foregoing events were insufficient to create the unique circum-
stances necessary to validate a premature appeal." The court noted that
the Thompson exception was designed to permit an appeal only when a
party has done an act which, had it been properly done, would have post-
poned the deadline for filing the appeal, and that the party was assured
by a judicial officer that the act was properly done.' ° For those reasons,
the court concluded that it did not have jurisdiction to hear the appeal,
and the appeal was ordered dismissed."1

The Osterneck case also raised the question of the appealability of an
order awarding costs issued prior to the final judgment of the district
court. s The party appealed the order prior to the district court's final
order." The party appealing from the cost award argued that an appeal
respecting costs is an appeal of a collateral matter and does not seek re-
consideration of a substantive issue.' The court agreed that the appeal
was of a collateral matter and was not a motion under rule 59(e)." Simply
because an order taxing costs is generally appealable, however, "it does
not follow that any particular order is appealable."" Under the facts of
this case, the court saw no reason to conclude that the order taxing costs
was anything but an intermediate step that merged into the final judg-
ment and was thus appealable only at that time. 7 Although appellant
sought to avoid the finality rule by application of the Cohen doctrine,"s

measured from the entry of the order disposing of the motion ....
FED. R. App. P. 4(a)(4).

"A motion to alter or amend the judgment shall be served not later than ten days after
entry of the judgment." FED. R. Civ. P. 59(e).

18. 825 F.2d at 1527.
19. Id. at 1528.
20. Id. (citing Thompson v. Immigration & Naturalization Serv., 375 U.S. at 387).
21. Id. Appellants filed several motions to resuscitate their appeal, the efficacy of which

was questioned by the appellate court, but which may nonetheless have succeeded. See 825
F.2d at 1528 n.12.

22. d. at 1529-30.
23. Id. at 1530.
24. Id.
25. Id.
26. Id.
27. Id.
28. The Cohen doctrine originated in Cohen v. Beneficial Indus. Loan Corp., 337 U.S.

541 (1949). The Cohen doctrine "allows appeals to be taken from orders that (1) finally
determine claims entirely collateral to and separable from the substance of other claims in
the action, (2) require review because they present significant, unsettled questions, and (3)
cannot be reviewed effectively once the case is finally decided." Huie v. Bowen, 788 F.2d
698, 702 (11th Cir. 1986) (summarizing Cohen, 337 U.S. at 546). In Coopers & Lybrand v.
Livesay, 437 U.S. 463 (1978), the Court applied the test enunciated in Cohen. Id. at 468.
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the court found that even if the Cohen doctrine could validate a notice of
appeal from a nonfinal collateral order filed during the pendency of rule
59 motion, "it must be clear that awaiting a timely appeal from the com-
plete final judgment would effectively prevent review of the order in
question. 2'9 Since no suggestion was made that the district court's order
taxing costs would have been unreviewable had appellant awaited final
judgment, the court of appeals found the Cohen doctrine inapplicable."0

In T & B Scottdale Contractors, Inc. v. United States,31 the Eleventh
Circuit further examined the question of what constitutes an appealable
final order.33 The labyrinthine proceedings involved a contractor, a sub-
contractor, a bank, and the Internal Revenue Service (IRS).33 The case
underscores the difficulties litigants suffer when they must pursue their
claims and defenses through bankruptcy proceedings, district court pro-
ceedings, and then finally into the appellate courts.

T & B Scottdale entered into a contract in July 1982, with the City of
Atlanta to build a water treatment project.3 Under the contract, T & B
Scottdale contracted with R & R, a minority subcontractor, to perform
the mechanical portion of the project.85 As part of its agreement with R &
R, T & B Scottdale opened a bank account in R & R's name for the
purpose of paying for equipment." Although the account was opened in
R & R's name, the bank placed on file a "Certificate of Corporate Author-
ity" and an "Account Signature Card,'81 7 which indicated that funds could
only be disbursed with the signatures of both a representative of R & R
and an officer of T & B Scottdale.3'

On September 23 and October 4, 1983, T & B Scottdale deposited
funds totaling over $135,000 into the account.39 Two weeks later, the IRS
served a notice of levy against the account to satisfy R & R's federal in-
come and social security taxes, then totaling over $92,000.0 Shortly after-
ward, T & B Scottdale sought to enjoin enforcement of the levy in an

Under Coopers, "the order must conclusively determine the disputed question, resolve an
important issue completely separate from the merits of the case, and be effectively unre-
viewable on appeal from the final judgment." Id.

29. 825 F.2d at 1531. See Coopers & Lybrand v. Livesay, 437 U.S. 468, 468 (1978); Cohen
337 U.S. at 546.

30. 825 F.2d at 1531.
31. 815 F.2d 1425 (11th Cir. 1987).
32. Id. at 1426.
33. Id.
34. Id.
35. Id.
36. Id.
37. Id.
38. Id.
39. Id.
40. Id.

[Vol. 391132



APPELLATE PRACTICE

action against the government in federal district court.41 The court re-
fused to grant the injunction, but directed the bank to deposit the funds
into the court registry.'2 Subsequently, the IRS filed a second notice of
levy.43 On the same day, the district court placed the remaining funds
into the court registry and R & R filed for bankruptcy." The bank moved
to intervene in the wrongful levy action and claimed that R & R was
indebted to it for approximately $90,000 on a demand note." Finally R &
R sought to intervene as a debtor-in-possession."

The government instituted an adversary proceeding in the bankruptcy
court to determine the nature and extent of the claims to the account.
Presumably upon motion, the district court withdrew the adversary pro-
ceeding from the bankruptcy court and consolidated it with the wrongful
levy action." T & B Scottdale, the bank, and the bankruptcy trustee all
moved for summary judgment. The district court granted only the trus-
tee's motion for summary judgment and found that "the funds in ques-
tion [were] part of R & R's estate in bankruptcy."' 8 The court returned
the action to the bankruptcy court for a determination of the parties'
rights to distribution of the estate's assets." T & B Scottdale and the
bank appealed the court's order granting the trustee's motion for sum-
mary judgment and denying their similar motions.

The Eleventh Circuit Court of Appeals determined that the threshold
question was whether there was jurisdiction over the appeal, and the op-
erative issue was whether the court's ruling constituted a final order. The
denial of summary judgment could not preclude the parties from pressing
their respective claims at trial. Therefore, the court noted, it followed ine-
luctably that the district court's denial of T & B Scottdale's and the
bank's motion for summary judgment could not be an appealable final
order.'0 The court further ruled that, although the district court had
granted the trustee's motion for summary judgment, it was not a final
order because T & B Scottdale was free to litigate before the bankruptcy
court the merits of its claims upon the account. Significantly, there was
no danger of denying justice by delay that would bring the case within
the Gillespie doctrine.5 1 Nor was there any showing that prompt review

41. Id.
42. Id.
43. Id. at 1427.
44. Id.
45. Id.
46. Id.
47. Id.
48. Id.
49. Id.
50. Id. at 1428.
51. Id. at n.8. The Gillespie doctrine originated in Gillespie v. United States Steel Corp.,
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was necessary to protect important interests or protect a party from ir-
reparable injury.6

2

Reshard v. Britt03 raised an issue of apparent first impression concern-
ing an action brought in a pro se capacity under 28 U.S.C. § 1654." First,
appellants asked the court to determine whether a district court's order
requiring parties to obtain counsel was immediately appealable.5 ' Second,
the court was asked to determine whether representative parties of the
decedent's estate were permitted to bring a wrongful death action in fed-
eral court, under diversity of citizenship jurisdiction, on a pro se basis."

Appellants in Reshard had been appointed as copersonal representa-
tives of the estate of the decedent, Minnie Reshard. They brought a
wrongful death action against certain doctors and medical facilities in a
Florida district court. 57 Neither of the personal representatives was a resi-
dent of the State of Florida. Certain defendants moved to dismiss the
complaint on the ground that the plaintiffs were not the real parties in
interest. The court overruled this motion and allowed the personal repre-
sentatives to proceed pro se.' Various discovery disputes arose during
the course of pretrial discovery, and defendants filed a motion requesting

379 U.S. 148 (1964), in which the Supreme Court stated:
Under § 1291 an appeal may be taken from any 'final' order of a district court.
But as this Court often has pointed out, a decision 'final' within the meaning of §
1291 does not necessarily mean the last order possible to be made in a case. Cohen
v. Beneficial Industrial Loan Corp., 337 U.S. 541, 545. And our cases long have
recognized that whether a ruling is 'final' within the meaning of § 1291 is fre-
quently so close a question that decision of that issue either way can be supported
with equally forceful arguments, and that it is impossible to devise a formula to
resolve all marginal cases coming within what might well be called the 'twilight -

zone' of finality. Because of this difficulty this Court has held that the require-
ment of finality is to be given a 'practical rather than a technical construction.'
Cohen v. Beneficial Industrial Loan Corp., supra, 337 U.S., at 546. Dickinson v.
Petroleum Conversion Corp., 338 U.S. 507, 511, pointed out that in deciding the
question of finality the most important competing considerations are 'the inconve-
nience and costs of piecemeal review on the one hand and the danger of denying
justice by delay on the other.'

Id. at 152-53 (citations omitted).
52. See Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949); Forgay v. Conrad, 47

U.S. (6 How.) 201 (1848).
53. 819 F.2d 1573 (11th Cir. 1987).
54. Id. at 1574. 28 U.S.C. § 1654, entitled "Appearance personally or by counsel," pro-

vides as follows: "In all courts of the United States the parties may plead and conduct their
own cases personally or by counsel as, by the rules of such courts, respectively, are permit-
ted to manage and conduct cases therein." Id.

55. 819 F.2d at 1574.
56. Id.
57. Id.

58. Id. at 1575.
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that plaintiffs be required to obtain counsel.9 After argument, the court
granted defendants' motion and ordered the pro se plaintiffs to obtain
counsel by a certain date. The decision was supported by Florida law,
specifically a rule of Florida probate and guardianship procedure." The
district court concluded that plaintiffs could not proceed pro se, and thus,
must obtain counsel.s

The copersonal representatives sought an expedited hearing, asserting
jurisdiction under 28 U.S.C. § 1291,2 as a final order under the collateral
order doctrine.6 They argued that a failure to grant their relief would
cause them irreparable injury, and to defer the appeal until a final judg-
ment would effectively destroy any redress the petitioners would have."
The Eleventh Circuit instructed the parties to address the issue of the
appealability of the order, and both parties, including the pro se party,
briefed and orally argued the issue."

The court began by examining the collateral order doctrine first enun-
ciated in Cohen v. Beneficial Industrial Loan Corp.ss Under Cohen and
its progeny, an order comes within the doctrine if it conclusively deter-
mines a disputed question, resolves an important issue separate from the

59. Id. at 1575-76.
60. Rule 5.030(b), as set forth in Chapter 738, Appendix I, Rules of Probate and Guardi-

anship Procedure, requires that every personal representative be represented by an attor-
ney. 819 F.2d at 1576 n.6.

61. 819 F.2d at 1576.
62. 28 U.S.C. § 1291, entitled "Final Decision in District Courts" provides:

The court of appeals (other than the United States Court of Appeals for the Fed-
eral Circuit) shall have jurisdiction of appeals from all final decisions of the dis-
trict courts of the United States, the United States District Court for the District
of the Canal Zone, the District Court of Guam, and the District Court of the Vir-
gin Islands, except where a direct review may be had in the Supreme Court. The
jurisdiction of the United States Court of Appeals for the Federal Circuit shall be
limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this
title.

Id.
63. In Richardson-Merrell, Inc. v. Koller, 472 U.S. 424 (1985), the Court stated that:

The collateral order doctrine is a 'narrow exception' . . . whose reach is limited to
trial court orders affecting rights that will be irretrievably lost in the absence of an
immediate appeal. See Helstoki v. Meanor, 442 U.S. 500, 506-508 [sic] (1979); Ab-
ney v. United States, 431 U.S. 651, 660-662 [sic) (1977). To fall within the excep-
tion, an order must at a minimum satisfy three conditions: It must 'conclusively
determine the disputed question,' 'resolve an important issue completely separate
from the merits of the action,' and 'be effectively unreviewable on appeal from a
final judgment.' Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 (1978).

Id. at 430-31.
64. 819 F.2d at 1576.
65. Id.
66. 337 U.S. 541 (1949).
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merits of the case, and is effectively unreviewable. 7 The court focused on
the nature of the right of self-representation to determine whether a de-
nial of the right is immediately reviewable." It held that the right to pro-
ceed pro se was a fundamental statutory right that should be afforded the
highest degree of protection." It is a right that is "deeply rooted in our
constitutional heritage."70 Noting that the collateral order exception to
the final judgment rule is to be given a practical rather than a technical
construction, the court noted that "the Supreme Court has held that the
denial of a motion to proceed in forma pauperis, is an appealable order
under [Section] 1291 and the collateral order doctrine." Reasoning by
analogy, the court recognized that leave to proceed in forma pauperis is a
privilege, not a right.72 A fortiori, the statutory right to proceed pro se,
must be immediately appealable .7

Having determined that the district court's order was immediately ap-
pealable, the court turned to the merits of the appeal. The court deter-
mined that the Florida statute concerning the requirement of obtaining
counsel was a procedural statute, and thus, the federal statute applied to
the diversity case at hand.7

4 Despite the significant precedent to the con-
trary,75 the court determined that even though the copersonal representa-
tives were operating in a representative capacity, they were still entitled
to proceed on a pro se basis.76

Kent v. Baker'77 is another case in which the Eleventh Circuit dealt
with the question of the finality of a district court order. In Kent, the
trial was stopped during its proceeding and a settlement was reached."
No order was issued. The terms of the settlement were kept secret and
the court discontinued the trial but did not dismiss the action. Settle-
ment drafts were exchanged between the parties until defendant believed
that plaintiff had violated the confidentiality of the settlement. At that
point, defendant moved to be relieved of the terms of the agreement and

67. 819 F.2d at 1577-78. See Coopers & Lybrand v. Livesay, 437 U.S. at 468 (summariz-
ing Cohen, 337 U.S. at 546).

68. 819 F.2d at 1579.
69. Id.
70. Id.
71. Id. at 1580 (citing Roberts v. United States District Court, 399 U.S. 844, 845 (1950)).
72. Id.
73. Id. at 1581.
74. Id. See Erie v. Tompkins, 304 U.S. 64 (1938).
75. See, e.g., Faretta v. California, 422 U.S. 806 (1975); Osborne v. United States Bank,

22 U.S. (9 Wheat.) 738 (1824); National Indep. Theatre Exhibitors, Inc. v. Buena Vista Dis-
tribution Co., 748 F.2d 602 (11th Cir. 1984), cert. denied, 471 U.S. 1056 (1985).

76. 819 F.2d at 1582.
77. 815 F.2d 1395 (11th Cir. 1987).
78. Id. at 1396.
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the court dismissed the case. Plaintiff moved for clarification of the dis-
missal order and the court denied the motion for clarification and dis-
missed plaintiff's amended complaint. Within thirty days thereafter, a
notice of appeal was filed.79 The issues before the Eleventh Circuit were
whether the district court had jurisdiction to enforce the settlement order
and whether the district court erred in dismissing the lawsuit.60

In vacating and remanding, the court relied on the separate judgment
rule. 1 The appellate court noted that the court below never entered a
final judgment in a separate document concerning the dismissal of the
plaintiff's lawsuit on the grounds of the existence of a settlement agree-
ment. 2 Thus, in view of the fact that rule 58 was intended to "eliminate
.. . uncertainties by requiring that there be a judgment set out in a sepa-
rate document-distinct from any opinion or memorandum," the district
court rigidly applied rule 58 to protect plaintiff's right of appeal."

Although a conflict of authority exists on the issue, the court of appeals
found that a district court does have jurisdiction to enforce a settlement
agreement when one party has refused to abide by a settlement agree-
ment made prior to the dismissal of the action.5 Although Londono v.
City of GainesvillesO appears to stand for a contrary proposition, the au-
thority of that decision is limited by the facts of the case.7 Thus, to the
extent there was any uncertainty in the circuit courts subsequent to the
Londono decision, the Kent decision makes it clear that the district court
does have jurisdiction to enforce a settlement agreement.

The last significant opinion issued by the Eleventh Circuit in 1987 that
dealt with the question of the finality of judgments below was Fidelcor
Mortgage Corp. v. Insurance Co. of North America." Fidelcor brought
suit against the Insurance Company of North America (ICNA) seeking
reimbursement of money paid to a third party who had successfully sued
Fidelcor in state court for fraud, slander of title, and punitive damages.8"

In January of 1986, the district court filed an order finding ICNA liable
for coverage of the slander claim, not liable for coverage of the fraud

79. Id. at 1397.
80. Id. at 1396.
81. FED. R. Civ. P. 58, which provides that "every judgment shall be set forth in a sepa-

rate document. .. ."

82. 815 F.2d at 1397.
83. Id. (quoting comment to FED. R Civ. P. 58).
84. Id.
85. Id. at 1399-1400.
86. 768 F.2d 1223 (11th Cir. 1985) (unclear from record whether a settlement agreement

had actually been reached).
87. 815 F.2d at 1399.
88. 820 F.2d 367 (11th Cir. 1987).
89. Id. at 368.
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claim, and not liable for coverage of the punitive damage claim. Judg-
ment was entered on January 23, 1986. Subsequently, on April 30, 1986,
the district court entered an order on Fidelcor's motion for reconsidera-
tion that vacated the January order. After further proceedings, the court
entered a judgment that required ICNA to pay Fidelcor over $93,000.
Within ten days, Fidelcor filed a motion to amend the judgment. This
motion was denied, and Fidelcor filed its notice of appeal.'0 The issue was
whether appellant could appeal from the denial of the punitive damage
claim that was contained in the January 23rd judgment." Upon a motion
to deny the appeal filed by ICNA, the court of appeals found that inas-
much as the January 23rd order was specifically vacated by the June 30th
order, and inasmuch as the punitive damage award was not severable, it
did not constitute an appealable order.'2

The Fidelcor case is interesting in that it involved payment of a portion
of a judgment, without a reservation of right to proceed to appeal on
other issues." This flows from the long standing principle that a party
who voluntarily and intentionally accepts the substantial benefits of a
judgment waives the right to appeal from an otherwise adverse decision."
After Fidelcor, a litigant must be cautious about accepting any benefits of
a judgment if there is any possibility that, other aspects of the judgment
may be detrimental.

II. STANDARD OF REvmw

A. Preclusion of Federal Claims Under the Doctrine of Res Judicata:
Plenary Review

In McDonald v. Hillsborough County School,"5 the Eleventh Circuit
determined that it had the power of plenary review over the issue of
whether the district court properly dismissed appellant's action on the
grounds of res judicata." Appellant McDonald's employment as a teacher
at the Hillsborough Correctional Institute was terminated upon written
notice from the Hillsborough County School Board (the Board) after six
months of employment.' After the Board denied two separate petitions

90. Id. at 369.
91. Id.
92. Id.
93. Id. at 370.
94. See, e.g., Wilson v. Pantasote Co., 254 F.2d 700 (2d Cir. 1958); Lanier v. Sallas, 777

F.2d 321 (5th Cir. 1985); Spanel v. Berkman, 171 F.2d 513 (7th Cir. 1948), cert. denied, 336
U.S. 968 (1949).

95. 821 F.2d 1563 (11th Cir. 1987).
96. Id. at 1564.
97. Id. at 1563. The contract between the parties had a one year term and allowed either

[Vol. 391138
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for formal hearings," McDonald instituted state proceedings and lost in
both the lower court and in the Second District Court of Appeal in Flor-
ida." McDonald then instituted an action in the United States District
Court for the Northern District of Florida to which the Board responded
with its motion to dismiss on the grounds of res' judicata.'00 The court
granted the Board's motion and McDonald appealed.101 McDonald's su-
pervisor, Paul D'Urso, and Louie L. Wainwright, Secretary of the Florida
Department of Corrections, also moved to dismiss inter alia on the
grounds of lack of federal jurisdiction.'0 2

The Eleventh Circuit held that it had plenary powers of review of this
appeal because the district court's determination that res judicata was
available as a defense was a conclusion of law. 0s After determining that
the issue was substantive and allowed for the court's plenary review, the
Eleventh Circuit determined, giving the same preclusive effect to the
state court judgment as would a Florida court, that McDonald's federal
claims were barred by the doctrine of res judicata.1'0

B. Sua Sponte Review: Exceptional Circumstances

The decision in United States v. Godoy'05 illustrates the federal appel-
late court's power in certain exceptional circumstances to consider ques-
tions not presented to it by either party on appeal. In Godoy, defendants
appealed their conviction on drug related charges.'"e Defendants had first
been charged on July 14, 1981, by complaint filed by the United States

party to terminate upon written notice. Id.
98. Id. at 1564. McDonald first petitioned the board for a formal hearing upon his ter-

mination from his full-time employment. He filed a second petition with the Board after
they turned down his application for part-time (substitute teaching) employment because of
his prior work record at Hillsborough Correctional Institute. Id.

99. Id.
100. 821 F.2d at 1564. The district court determined that the complaints filed in the

state and federal courts were virtually identical. Id.'at 1565.
101. Id. at 1564.
102. Id.
103. Id. (citing Davis & Cox v. Summa Corp., 751 F.2d 1507 (9th Cir. 1985)).
104. Id. at 1565. "Under Florida law, the doctrine of res judicata applies when four

'identities' exist: (1) identity of the thing sued for; (2) identity of the cause of action; (3)
identity of the parties; and (4) identity of the quality of the person for or against whom the
claim is made." Albrecht v. State, 444 So. 2d 8, 12 (Fla. 1984). The Eleventh Circuit found
all these elements present in McDonald's state and federal claims. 821 F.2d at 1565.

105. 821 F.2d 1498 (11th Cir. 1987).
106. Defendants were charged with conspiracy to possess marijuana with intent to dis-

tribute and possession of marijuana with intent to distribute resulting from their arrest by
federal (U.S. Customs) and state (Brevard County Sheriff's Department) officials who
boarded defendants' vessels, the Captain Dave and the Shadow, on July 13, 1981. Id. at
1499.
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Government.' On September 16, 1981, the government dismissed its
complaints without seeking indictments.108 Due to miscommunication be-
tween federal and state authorities, no indictments were acquired until
September 22, 1983, when a federal indictment was returned that charged
defendants with the same offenses charged in the July 1981 complaint.,08

Defendants appealed their convictions on the grounds that the govern-
ment had violated the Speedy Trial Act by failing to indict them during
the initial sixty-five days following their arrest. This fact, defendants ar-
gued, should have lead to dismissal of the government's complaint against
them.1 0 The dispute between the parties centered on the excludability of
a twenty day period between July 29, 1981, and August 18, 1981, during
which time the government had sought, and received, a thirty day contin-
uance for indictment of defendants."'

Godoy had already been before the Eleventh Circuit in the form of co-
defendant Bergouignan's appeal, and had been remanded to the district
court for determinations relevant to defendants' Speedy Trial Act
claims."' On remand the district court found that there had been no vio-
lations of the Speedy Trial Act, but that "even if there was a violation,
defendants were properly subject to reprosecution."'' 1 During
Bergouignan's appeal, Godoy's counsel, as well as the Eleventh Circuit
panel that heard Bergouignan, accepted the contention that the govern-
ment had sixty days in which to indict based on the magistrate court's
grant of a thirty day extension."' On remand, the district court's de novo
determinations on the issue of Speedy Trial Act violations did not limit
the court to the incomplete record of the Bergouignan opinion."8 The
Eleventh Circuit took an entirely new view of the case, however, consider-
ing an issue that was not only absent from the briefs of all parties, but

107. Id. at 1499-1500.
108. Id. at 1500.
109. Id.
110. Under the Speedy Trial Act, the government must indict a defendant within thirty

days from the date on which the defendant was arrested or served with a summons, 18
U.S.C. § 3161(b), and certain periods of time are excludable in calculating the thirty day
period, 18 U.S.C. § 3161(h). Continuances may also be granted under 18 U.S.C. § 3161(h)(8)
if the "ends of justice" are served and the period of time that runs during the continuance
can be excludable from the thirty day calculation if the court granting the continuance spe-
cifically sets forth "in the record of the case, either orally or in writing, its reasons for find-
ing that the ends of justice served by the granting of such continuance outweigh the best
interest of the public and the defendant in a speedy trial." 821 F.2d at 1501.

111. 821 F.2d at 1502.
112. United States v. Bergouignan, 764 F.2d 1503 (11th Cir. 1985).
113. 821 F.2d at 1499.
114. Id. at 1504.
115. Id.
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that had not even been presented to the trial court.1Y6 In framing the
issue upon which the court was to reach its determination, the court in
Godoy stated:

The briefs and argument in this appeal focused almost entirely on
whether the twenty days between July 29 and August 18 were excluda-
ble. We have determined that, whether or not this twenty-day period is
excludable, the Speedy Trial Act was violated in this case because the
permissible pre-indictment period was improperly extended to sixty
days.

1 1 7

The court carefully set out its reasons for the sua sponte review and
emphasized the general rule that "an appellate court will not consider a
legal issue unless it was presented to the trial court.'"11 Because the gen-
eral rule is not jurisdictional, the court could waive the limitation con-
tained in it and, "on rare occasions," 119 the court can "exercise [its] juris-
diction [over sua sponte review] when the proper resolution of a legal
issue is 'beyond any doubt."',O A court's determination not to follow
such a rule must be made on a case by case basis, and the court must be
cautious not to overreach its jurisdiction in exercising its discretion."'1 In
this case, the court carefully set out the factual and legal basis for exercis-
ing its discretion. The decision in this "rare situation""' 2 was "not made
lightly. 1 2

3 The court's decision to consider the new issue was limited to
the sole issue remanded to the district court, computation under the
Speedy Trial Act.1 24 As seen by the Eleventh Circuit after remand, how-
ever, the violation of the Speedy Trial Act itself did not result from im-
proper computation, but rather from improper extension of the preindict-
ment period."

116. Id.
117. Id.
118. Id.
119. Id.
120. Id. (quoting Singleton v. Wulff, 428 U.S. 106, 121 (1976)).
121. Id.
122. Id.
123. Id.
124. Id.
125. Id. The Eleventh Circuit decision was based in part on its reading of 18 U.S.C. §

3161(b) (1982), which allows a thirty day extension of the preindictment period when during
the first thirty day period grand jury has not been in session. The government had moved
for a continuance under this section which, the court reasoned, could only have been prop-
erly considered as a motion for exclusion under 18 U.S.C. § 3161(h) (1982). The end result
was that the magistrate court hearing the government's motion granted the motion, continu-
ing the government's deadline for indictment and excluding a twenty-day period between
the government's motion on July 29, 1981 and filing of the order granting the continuance
on August 18, 1981. 821 F.2d at 1502.



MERCER LAW REVIEW

Notwithstanding the violation of the Speedy Trial Act, the Panel deter-
mined that the defendants were properly subjected to reprosecution.,12

The circumstances of the case did not meet the standards for imposing
dismissal as a sanction against the government for delay. 27

C. Procedural Due Process in State Administrative Hearings, Substan-
tive Due Process, Equal Rights and Adequacy of Remedies

In Lee v. Hutson, 28 Jaxie Lee, the plaintiff and appellant, filed an ac-
tion in district court after the Cobb County Civil Service Board (the
County) affirmed Cobb County Sheriff Hutson's decision to terminate
Lee for unauthorized dissemination of criminal records.' Sheriff Hutson
and the County moved to dismiss Ms. Lee's suit for failure to state a
claim.18 0 The district court granted Lee's unopposed motion to certify the
decision as final.1 3

1

The Eleventh Circuit found that Lee's action was flawed in that Lee
had an adequate right to seek review by certiorari in the state superior
court.'" Lee alleged a procedural due process claim challenging the
County's procedures during her hearing; due process claims alleging that
her dismissal was arbitrary and capricious;138 alleging that her notice of
and opportunity to respond to the claims against her were constitution-
ally insufficient' and a claim alleging invasions of privacy under Georgia
law and the federal Constitution.8 Because an adequate remedy exists
under state law to correct errors in the administration of state procedures
governing the taking of property, "there can be no deprivation without

126. 821 F.2d at 1506.
127, 18 U.S.C. § 3162(a)(1) (1982) governed the court's analysis. In reaching its determi-

nation of whether to dismiss a case with or without prejudice, the Code section requires the
court to consider "the seriousness of the offense; the facts and circumstances of the case
which led to the dismissal; and the impact of a reprosecution on the administration of this
chapter and on the administration of justice." Id.

128. 810 F.2d 1030 (11th Cir. 1987).
129. Id. at 1030-31.
130. Id. at 1031. FED. R Civ. P. 12(b)(6).
131. 810 F.2d at 1031. FED. R. Crv. P. 54(b).
132. 810 F.2d at 1031. O.C.G.A. § 5-4-1, -3 (1982). Footnote 3 of the court's opinion

states that "the right to petition the Superior Court concerning employment decisions made
by county and municipal civil service boards has been explicitly upheld." 810 F.2d at 1031
n.3.

133. 810 F.2d at 1031. Lee alleged that appellees failed to present exculpatory evidence
to the County in violation of Brady v. Maryland, 373 U.S. 83 (1963).

134. 810 F.2d at 1031 n.1. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985)
holds that a civil service employee must be given notice of the reasons for her termination
and "an opportunity to respond" prior to her discharge.

135. 810 F.2d at 1031.
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procedural due process because all process 'due' has been afforded."'"
The court therefore affirmed the district court's finding that Lee had
failed to set out a claim under Parratt v. Taylor3 7 as she only asserted
violations of procedural due process in her particular case. ' "

In Gilmere v. City of Atlanta,"e a decision rendered after the district
court determined Lee's claims should be dismissed under Parratt, the
Eleventh Circuit held that due process claims were not subject to dismis-
sal under Parratt regardless of the adequacy of state remedies. 40 Parratt
did not provide the only basis upon which the Eleventh Circuit could
consider the dismissal. The court stated that "substantive due process is
violated by state conduct that 'shocks the conscience' or constitutes force
that is 'brutal' and such as 'to offend even hardened sensibilities.' 1 41

Lee's substantive due process claims were therefore properly dismissed
under Parratt "because they were not in fact substantive due process
claims.142

The court did not find appellant's assertions that Brady v. Maryland'"
violations amounted to substantive due process violations.'" The court
found persuasive the United States Supreme Court's statement that
"even if the county official purposely lied such would amount to a state
claim .

''
114

The federal court is not the appropriate forum in which to review the
multitude of personnel decisions that are made daily by public agencies
.... In the absence of any claim that the public employer was moti-
vated by a desire to curtail or to penalize the exercise of an employee's
constitutionally protected rights, we must presume that official action

136. Id. (citing Parratt v. Taylor, 451 U.S. 527 (1981)).
137. 451 U.S. 527 (1981).
138. 810 F.2d at 1031-32.
139. 774 F.2d 1495 (11th Cir. 1985).
140. Id. at 1499.
141. Id. at 1500 (citing Rochin v. California, 342 U.S. 165, 172-73 (1952)).
142. 810 F.2d at 1033. In its opinion, the court determined that Lee had failed to set

forth a substantive due process claim even in a separate count of her complaint that aggre-
gated many of the allegations from other portions of her complaint. In that section of her
complaint, she alleged that the County

failed to weigh the evidence and punishment given independently; that the Cobb
County Civil Service Board refused to afford her an unbiased panel; that the deci-
sion was not made based upon the evidence and argument made before it; that the
Sheriff and the Board acted vindictively and maliciously to deny her more than a
sham hearing; and that her dismissal was arbitrary and capricious and was not
based on substantial evidence.

Id.
143. 373 U.S. 83 (1963).
144. 810 F.2d at 1033.
145. Bishop v. Wood, 426 U.S. 341, 349 (1976).
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was regular and, if erroneous, can best be corrected in other ways. The
Due Process Clause of the Fourteenth Amendment is not a guarantee
against incorrect or ill advised personnel decisions.14

Although the Eleventh Circuit affirmed the dismissal of Lee's claims, it
remanded the case for a determination by the district court to determine
whether Lee had asserted an equal protection claim capable of surviving a
summary judgment. 147

III. STANDING

A. Nonnamed Class Member's Right of Intervention

An issue of first instance in the Eleventh Circuit was presented in
Guthrie *v. Evans,14

8 a case dealing with the right of intervention by an
individual class member in a federal class action suit.14' Holding that a
nonnamed individual inmate class member cannot file a pro se appeal
from the district court's final judgment because he lacks standing, the
court dismissed the appeal.150 The court stated that there are other ade-
quate means by which an individual can attack the proceedings of a class
action that he finds unfavorable or prejudicial to his interest.51

The class action involved the conditions of confinement at Georgia
State Prison.15

2 After thirteen years of litigation, the court entered a final
judgment permanently enjoining the defendants from violating prior or-
ders of the court.15' Both the named plaintiffs and the class counsel ac-
cepted the final judgment of the district court without appeal.' Keiter
Parratt, a nonnamed individual member of the class, filed this pro se ap-
peal attacking the district court's final judgment and the absence of no-
tice of, and opportunity to object to, the entry of the final judgment. 55

Although it has already been determined that individual class members
could seek relief in collateral proceedings should the failure to appeal

146. 810 F.2d at 1032 (citing Bishop v. Wood, 426 U.S. at 349-50 & n.13).
147. Id. at 1034. The appellant stated in her brief that she was denied equal protection

without further explanation. The court cautioned that "a plaintiff should not be allowed to
take what is essentially a procedural due process case and, through artful pleading, escape
the commands of Parratt by asserting a conclusory and skeletal equal protection claim"
when it mandated the district court's determination of whether any equal protection claim
could survive summary judgment, Id.

148. 815 F.2d 616 (11th Cir. 1987).
149. FED. R. Civ. P. 23 governs federal class action suits.
150. 815 F.2d at 627.
151. Id.
152. Id.
153. Id.
154. Id.
155. Id.
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constitute inadequate representation,'" there has been no determination
of "whether, and how, a direct appeal may be taken absent the participa-
tion of the original named plaintiffs, or the participation of both the
named plaintiffs and the class attorney. ' 157 The Eleventh Circuit held
that there were three reasons why an independent nonnamed class mem-
ber should not have standing to appeal a final judgment that is binding
on the class members:'" (1) he cannot represent the class absent the pro-
cedures provided for in rule 23;15s (2) class members who disagree with
the course of a class action have other adequate means through which to
protect their interests,' and (3) if each individual member could appeal

156. Pettway v. American Cast Iron Pipe Co., 576 F.2d 1157, 1178 n.19 (5th Cir. 1978),
cert. denied, 439 U.S. 1115 (1979).

157. 815 F.2d at 627 (citing Pettway v. American Cast Iron Pipe Co., 576 F.2d 1157 (5th
Cir. 1978)). The court in Pettway specifically declined to resolve the issue presented in
Guthrie. 576 F.2d at 1178 n.19.

158. 815 F.2d at 628.
159. FED. R Civ. P. 23(a), entitled "Prerequisites to a Class Action" provides:

One or more members of a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or de-
fenses of the class, and (4) the representative parties will fairly and adequately
protect the interests of the class.

FED. R. Civ. P. 23(c)(1) requires that "as soon as practicable after the commencement of
an action brought as a class action, the court shall determine by order whether it is to be so
maintained."

In this case, the court found that the district court had not made a finding that appellant
met the requirement of rule 23(a)(4) and, therefore, appellant could not have standing to
maintain his appeal. 815 F.2d at 628. It is unlikely that any potential individual nonnamed
class member would ever leap over this hurdle. The finding is required "as soon as practica-
ble after the commencement of an action brought as a class action" and there is no indica-
tion that the district court can consider such an issue after entering its final judgment, and
that is the only instance when the issue presented in this case is going to arise.

160. 815 F.2d at 628. The individual nonnamed class member has the option of making a
motion in the district court to intervene under FED. R. Cirv. P. 24(a)(2), which allows
intervention

when the applicant claims an interest relating to the property or transaction
which is the subject of the action and he is so situated that the disposition of the
action may as a practical matter impair or impede his ability to protect that inter-
est, unless the applicant's interest is adequately represented by existing parties.

See Lelsz v. Kavanagh, 710 F.2d 1040, 1043-44 (5th Cir. 1983); Woolen v. Surtran Taxicabs,
Inc., 684 F.2d 324 (5th Cir. 1982).

The court also cited 7B, C. WRiGHT, A. MILLER & M. KANE, FEDERAL PRACTICE AND PROCE-
DURE § 1786 (2d ed. 1986) and Developments in the Law-Class Actions, 89 HAav. L. Rv.
1318, 1491 (1976) for the proposition that "intervention is a means whereby class members
can monitor the representation of their rights." 815 F.2d at 628. Parties have a right of
appeal from denial of a motion to intervene. 815 F.2d at 628 (citing Sellers v. United States,
709 F.2d 1469 (11th Cir. 1983)).
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the court's final judgment directly, class actions would become
unmanageable."'

IV. PRECLUSION DOCTRINE

A. Relitigation Exception to Anti-Injunction Act

First Alabama Bank of Montgomery v. Parsons Steel, Inc.11e presented
the issue of state preclusion of a federal court injunction and the relitiga-
tion exception to the federal Anti-Injunction Act.115 Affirming the district
court's holding, the Eleventh Circuit held that a jury verdict was not a
final judgment for preclusion purposes when a motion for judgment not-
withstanding the verdict was pending, because, under Alabama law, final-
ity is equated with appealability for purposes of preclusion.16

The district court s granted an injunction to First Alabama Bank of

Appellant's failure to intervene, in this case, acted as a bar to his appeal of the final
judgment. Thus, the question is one not only of standing, but of timeliness. Had appellant
entered the fray sooner, he would have had the opportunity to address the adequacy of
representation, which bears directly on both the standard for intervention under rule
24(a)(2) and the requisites for maintaining a class action under rule 23(a)(4).

In addition to intervention under rule 24(a)(2), a nonnamed individual class member may
file a collateral proceeding if "no appeal is taken and the failure to pursue an appeal consti-

tutes inadequate representation." Pettway v. American Cast Iron Pipe Co., 576 F.2d 1157,
1178 n.19 (5th Cir. 1978). Finally, in a rule 23(b)(3) action, an individual who does not wish
to be bound by any judgment in the class action can opt-out under the provisions of rule
23(c)(2), which allows a request for exclusion from the class upon receipt of notice of the
action and the nature of the action from the court.

161. 815 F.2d at 628. The court noted that "a fundamental purpose of the class action is
to render manageable litigation that involves numerous members of a homogeneous class,
who would all otherwise have access to court through individual lawsuits," and added that
to allow individual appeals would defeat that fundamental purpose. Id. at 629.

162. 825 F.2d 1475 (11th Cir. 1987).
163. Id. at 1477-78. The federal Anti-Injunction Act provides that "[a] court of the

United States may not grant an injunction to stay proceedings in a State court except as
expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to
protect or effectuate its judgments." 28 U.S.C.A. § 2283 (West 1948).

Citing Mitchum v. Foster, 407 U.S. 225 (1972), and Atlantic Coast Line R.R. Co. v. Broth-
erhood of Locomotive Engr'rs, 398 U.S. 281 (1970), the United States Supreme Court, in
Vendo Co. v. Lektro-Vend Corp., stated:

The Act is an absolute prohibition against any injunction of any state-court pro-
ceedings, unless the injunction falls within one of the three specifically defined
exceptions in the Act. The Act's purpose is to forestall the inevitable friction be-
tween the state and federal courts that ensues from the injunction of state judicial
proceedings by a federal court. Oklahoma Packing Co. v. Oklahoma Gas & Electric

Co., 309 U.S. 4 (1940).
433 U.S. 623, 630 (1977).

164. 825 F.2d at 1480.
165. United States District Court for the Middle District of Alabama.
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Montgomery (First Alabama) and bank officer Herbert enjoining the
prosecution *of a state court action filed against them by Parsons Steel,
Inc. (Parsons-Mobile), 1se Kim D. and Melba Parsons, and Tom McGre-
gor, trustee in bankruptcy of Parsons Steel Industries, Inc. of Montgom-
ery (Parsons-Montgomery).'' Parsons-Montgomery owed First Alabama
$1,000,000 upon which First Alabama foreclosed in January, 1979.168 The
assets were sold at a private sale to OSI, Inc. (01), a corporation belong-
ing to Michael Orange.16 Orange, who had been contacted by First Ala-
bama to purchase Parsons-Montgomery, had declined to buy, but agreed
to manage Parsons-Montgomery.170 He resigned from Parsons-Montgom-
ery in December, 1978.171

On February 15, 1979, Parsons-Montgomery, Parsons-Mobile, and Par-
sons filed suit in the Alabama state circuit court (A-1)"' against First
Alabama and Herbert" alleging that First Alabama fraudulently placed
Orange in control of Parsons-Montgomery and fraudulently acquired Par-
sons-Montgomery."'

On May 30, 1979, Parsons-Mobile and Parsons filed suit in the district
court (A-2)175 alleging First Alabama's actions were in violation of the
Bank Holding Company Act, 12 U.S.C.A. §§ 1971 to 1978 (BHCA)."
First Alabama moved to join McGregor17 as an indispensable party."8

McGregor then participated in discovery that was designated for use'in
both the state and federal actions. 1 9

A-2 came to judgment in favor of First Alabama in June of 1981 when
the district court granted First Alabama's motion for judgment notwith-

166. Referred to in the opinion as "Parsons-Mobile."
167. 825 F.2d at 1480. Parsons owned 99% of the stock of Parsons-Mobile which in turn

was the sole owner of Parsons-Montgomery. Id. at 1478.
168. Id.
169. Id.
170. Id.
171. Id.
172. "A-I" is used to refer to the state court action Parsons Steel Industries, Inc. v. First

Alabama Bank of Montgomery, N.A., in the Circuit Court of Montgomery County, Alabama,
Civil Action No. CV-79-179-G.

173. 825 F.2d at 1478. Initially, Orange and OSI were party defendants in the suit; how-
ever, they were dismissed from the suit pursuant to a pro tanto settlement in January of
1983. Id. at 1478 n.2.

174. Id. at 1478.
175. "A-2" is used to refer to the federal action filed by Parsons, et al., against First

Alabama, et al., and is not the action from which First Alabama appeals in the case being
discussed.

176. 825 F.2d at 1478.
177. Id. Parsons-Montgomery had been adjudicated bankrupt on April 5, 1979, and Mc-

Gregor was acting as trustee in bankruptcy on their behalf. Id.
178. Id.
179. Id.
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standing the verdict after a jury verdict in favor of Parsons and Parsons-
Mobile.180 Judgment in favor of First Alabama in A-2 was affirmed on
appeal to the Eleventh Circuit (PARSONS I).181 First Alabama and Her-
bert, through-motions to dismiss and for summary judgment, asserted the
federal judgment as res judicata in the state action. 1 2 The motions were
denied.1ss

On June 11, 1982, after PARSONS I had been decided, McGregor
amended the complaint in A-1 asserting First Alabama's sale of Parsons-
Montgomery assets was commercially unreasonable and in violation of
Article 9 of the Uniform Commercial Code (UCC claim). ' "4 At trial of A-
1, First Alabama and Herbert moved for a directed verdict asserting res
judicata and collateral estoppel. 6 5 The district court denied the mo-
tion.8 6 A jury verdict was rendered in favor of Parsons, Parsons-Mobile,
and McGregor as trustee for Parsons-Montgomery, in the amount of
$4,000,001.187 First Alabama and Herbert filed motions for judgment not-
withstanding the verdict on February 24, 1983, again asserting the preclu-
sive effect of the federal judgment in A-2.lss

On March 7, 1983, First Alabama and Herbert filed an action in the
federal court on the basis of collateral estoppel and res judicata to enjoin
further prosecution of A-1 (A-3). 189 The district court issued an injunc-
tion restraining further prosecution of A-1 on June 15, 1983.1se A-3 was
appealed and affirmed with the exception of the district court's preclusion
of McGregor's UCC claim in A-3 (PARSONS II).191 The Eleventh Circuit
remanded on the issue of McGregor's UCC claim. 192

180. Id.
181. Id. 'PARSONS I' is used here and in the court's opinion to refer to Parsons Steel,

Inc. v. First Alabama Bank of Montgomery, 679 F.2d 242 (11th Cir. 1982), the first in the
series of three appeals.

182. 825 F.2d at 1478.
183. Id.
184. Id. "UCC claim" refers to McGregor's amended complaint both in this discussion

and in the opinion of the Eleventh Circuit.
185. Id.
186. Id.
187. Id.
188. Id.
189. Id. at 1479. "A-3" refers to the second federal action, from which Parsons, Parsons-

Mobile, and McGregor appeal in the case before the Eleventh Circuit in this discussion.
190. Id. The district court determined that Parsons and Parsons-Mobile should have

asserted their state claims in-A-2, and that McGregor (Parsons-Mobile) was estopped from
asserting his claims in A-1 because he was in privity with the parties in A-2. Id.

191. Id. "PARSONS IT" is used in this discussion and in the Eleventh Circuit's opinion
to refer to First Alabama Bank of Montgomery v. Parsons Steel, Inc., 747 F.2d 1367, 1381
(11th Cir. 1984), rev'd, 474 U.S. 518 (1986).

192. 825 F.2d at 1479.
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In PARSONS II the Eleventh Circuit held the injunction issued in A-3
was proper under the relitigation exception to the Anti-Injunction Act, 193
which excepts the general prohibition against a federal court's enjoining
state proceedings when such injunction is "necessary... to protect or
effectuate its judgments."' "

V. MISCELLANEOUS

A. Directions Upon Remand: The Mandate Rule

In Litman v. Massachusetts Mutual Life Insurance Co.,19" the Elev-
enth Circuit chastised an appellant and district court that tried to cir-
cumvent the mandate on remand (LITMAN I).'" The appellant submit-
ted an order to the district court waiving its right to new trial and
consenting to entry of the prior judgment.197 The court saw the attempt
as a direct violation of the mandate rule that requires the lower courts to
follow the specific mandates of higher courts in order to ensure "finality
and obedience within the judicial system" '

Litman, an insurance agent with Massachusetts Mutual Life Insurance
Company (Mass Mutual), filed a claim against Mass Mutual for breach of
a general agency contract and two counts of slander, and was awarded
judgment upon a jury verdict for $2,500,234.'" Mass Mutual appealed al-

193. See supra note 160.
194. 825 F.2d at 1479 (citing First Alabama Bank of Montgomery v. Parsons-Steel, Inc.,

747 F.2d at 1375 (Parsons II)).
195. 825 F.2d 1506 (11th Cir. 1987).
196. "LITMAN I" refers to Litman v. Massachusetts Life Ins. Co., 739 F.2d 1549 (11th

Cir. 1984) in this discussion and in the Court's opinion.
197. 825 F.2d at 1507.
198. Id. at 1511. Judge Fay, who authored the majority opinion, wrote that Congress

created a "judicial hierarchy" when it passed the Judicial Code of 1911, Mar. 3, 1911, ch.
231, 36 Stat. 1131, "which aligned the circuit courts as those handling most appeals and
assigned the district court as the general trial court." 825 F.2d at 1508. Judge Fay added
that appellate courts have the authority to issue mandates "which are commands that can-
not be ignored" by the district courts in the absence of a Supreme Court decision to the
contrary. Id. (citing In re Sanford Fork & Tool Co., 160 U.S. 247, 255 (1985) & Sibbald v.
United States, 37 U.S. (12 Pet.) 488, 492 (1838)). Judge Fay pointed out that appellate
courts are equally subject to mandates from the Supreme Court. Id.

Tying together the law of the case doctrine and the mandate rule, Judge Fay stated that
the law of case rule "operates to create efficiency, finality and obedience within the judicial
system" and that adherence to the rule helps ensure these essential elements of the judicial
system." Id. at 1511. "The mandate rule," Judge Fay states, "is simply an application of the
law of the case doctrine to a specific set of facts." Id. (citing Piambino v. Bailey, 757 F.2d
1112, 1120 (11th Cir. 1985), cert. denied, 476 U.S. 1169 (1986)).

199. 825 F.2d at 1512. The trial resulted in a jury verdict in the amount of $2,500,234 on
all three counts apportioned as follows: (a) $2,000,234 on Litman's count for breach of con-
tract; (b) $100,000 on Litman's count for slanderous statement by a Mass Mutual spokes-
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leging that it was entitled to judgment on the issue of punitive damages
and, in the alternative, that punitive damages were excessive.2 00 The
Eleventh Circuit found that one of the slander counts could not stand as
a matter of law01 and that, because the jury had not differentiated be-
tween the two slander counts in its punitive damage award of $250,000,
the issue of punitive damages must be retried on its own.202 The Eleventh
Circuit remanded with a clear mandate that a new trial be had on the
issue of punitive damages.' 8 This left Mass Mutual with the mixed bless-
ing of having a $100,000 portion of a $2,500,234 judgment overturned and
having to defend a second trial in which the sole issue to be presented to
the jury was "what amount of punitive damages do you assess against
Mass Mutual."'' Mass Mutual, preferring to evade that question, filed its
motion to allow waiver of a right to new trial, along with a consent to
entry of the original judgment as an alternative to the district court's ad-
herence to the mandate of the Eleventh Circuit.20 5 The district court
granted Mass Mutual's motion and entered the original judgment.2 "s

Holding that "when an appellate court issues a specific mandate it is
not subject to interpretation,"'3ar the Eleventh Circuit reversed and re-
manded with instructions to conduct a trial on the issue of punitive dam-

man to a prospective employer, and (c) $150,000 on Litman's count for slanderous state-
ments made by two Mass Mutual employees to Litman's former insurance salesman. Id. at
n.7. Punitive damages were awarded in the amount of $250,000 but were not allocated
among the two separate slander counts. The question for the jury was: "What amount of
punitive damages do you assess against the Defendant, Massachusetts Mutual Life Insur-
ance Company for the slander." Id. at 1513 n.8 (citing Litman v. Massachusetts Life Insur-
ance Co., 739 F.2d 1549 (11th Cir. 1984)).

200. Id.
201. Id. at 1513. In LITMAN I, the count alleging that a Mass Mutual spokesman made

a slanderous statement to a prospective employer of Litman was overturned. The jury award
for that count was $100,000. Id.

202. Id.
203. Id.
204. Id. Although it is unclear from the text of the opinion, footnote 9 clearly sets out

that the LITMAN I court had already "affirmed the jury determination that a prima facie
case for the award of punitive damages against Mass Mutual," leaving only the question of
what amount should be awarded. Id. at 1513 n.9.

Under Florida law, "punitive damages are peculiarly left to the discretion of the jury as
the degree of punishment to be inflicted must always be dependent on the circunistances of
each case, as well as upon the demonstrated degree of malice, wantonness, oppression, or
outrage found by the jury from the evidence." Id. at 1515 (citing Arab Termite & Pest
Control v. Jenkins, 409 So. 2d 1039, 1401 (quoting Wackenhut Corp. v. Canty, 359 So. 2d
430, 436 (Fla. 1982)) (emphasis in original)).

205. Id. at 1507.
206. Id.
207. Id. at 1511.
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ages. 2 8 The majority rejected Mass Mutual's argument that it could
waive what it asserted as its unilateral right to a new trial as the mandate
issued in LITMAN I instructs both parties.2 " Mass Mutual could not cir-
cumvent an unfavorable determination by maneuvering around the spe-
cific mandate of an appellate court. 10 The dissent, however, saw the right
to a new trial as one granted specifically to Mass Mutual by the LITMAN
I court.21

1

Litman presents a divided court in many respects, but one common
theme does emerge through the majority, concurring, and dissenting opin-
ions: had Mass Mutual petitioned the LITMAN I panel for modification
of its order, it would have followed procedure acceptable to the Eleventh
Circuit under the circumstances.' Thus, setting aside the lecture by the

208. Id. at 1511, 1516. In its conclusion, the majority stated:
When an appellate court issues a clear and precise mandate, namely an order for a
new trial on punitive damages, the district court is obligated to follow the instruc-
tion. Neither the district court nor any party is free to ignore the law of the case,
including the determination that there was a basis for an award of punitive dam-
ages necessitating a jury assessment of the proper amount.

Id. at 1516.
The court set out a five point argument supporting its determination. It stated (1) that

the statement made by a Mass Mutual spokesman to Litman's prospective employer was
not slander as a matter of law and thus, became part of the law of the case; (2) the entire
punitive damage award had to be reversed because the special verdict posed only one ques-
tion for punitive damages and could not'be differentiated as between the legal and the ille-
gal counts for slander; (3) the basis for a punitive damages award on the legal claim was
affirmed on appeal in LITMAN I and was a part of the law of the case; (4) the mandate
required the litigants to go back to the district court and conduct a trial on the issue of
punitive damages as if the first trial had never occurred; and (5) under Florida law, only a
jury verdict is proper on the issue of the amount of punitive damages, absent settlement
between the parties or a modification of the amount by the court of appeals. Id. at 1513-14.

209. Id. at 1514.
210. Id. at 1516. The court noted that "'even at the joint request of the litigants, the

district court may not deviate from the mandate of an appellate court."' Id. (quoting Atsa
of California, Inc. v. Continental Ins. Co., 754 F.2d 1394, 1396 (9th Cir. 1985)).

Justice Hill, in his concurring opinion, wrote that the majority was misinterpreting Mass
Mutual's contention of its right to waive a new trial. "We do not have a loser in this court
seeking to have the district court reverse this court's judgment. What we have here is one
who has won in this court undertaking to forego the fruits of its victory." Id. at 1517.

211. Id. at 1519. "Moreover, Litman cannot complain. The panel did not grant him the
right to a new trial; the 'right' he claims, and the majority accords him, was merely the
consequence of the explicit relief the panel gave Mass Mutual." Id. (emphasis in original).

212. In the majority opinion, Judge Fay states: "Mass Mutual made no motions to mod-
ify the ruling or to withdraw its challenge to the award of punitive damages .... " Id. at
1513. "Mass Mutual had an opportunity to bring the matter before this court. A motion to
modify our ruling or withdraw the challenge asserted would have received full considera-
tion." Id. at 1516.

Writing the concurring opinion, Judge Hill made the following comment. "Our opinion
and judgment should tell the successful party that it has been granted the right to the relief,



1152 MERCER LAW REVIEW [Vol. 39

majority on the district court's disobedience in accepting Mass Mutual's
tactics of avoidance, Litman offers a practical guidance to those caught in
the Catch 22 of winning the battle of an appeal but losing the way of
protecting a client's interest.

B. Record on Appeal

First Alabama Bank of Montgomery, 13 discussed above with reference
to the state and federal preclusion doctrines, also states that an appellate
court has the discretionary power to supplement the record on appeal. "'
The court determined that it did not need to supplement the record on
appeal in this case as it did not consider those issues to which the supple-
mentary material pertained.21 5 In stating the rule, however; it emphasized
that its discretionary power to supplement allowed it "even to include
evidence not reviewed by the court below.' 1

and that party ought to have some procedure available through which it can waive that
right The nearest thing we have seems to be the right to petition this court for rehearing
and, as Judge Fay points out, Massachusetts Mutual did not ask us to vacate any of the
relief it had apparently won." Id. at 1517.

Judge Tjoflat, joined by Judges Johnson, Clark, and Henderson, wrote the dissenting
opinion. He stated "the LITMAN I panel plainly had the power to amend its mandate to
offer Mass Mutual the choice of paying the punitive damages award or availing itself of a
retrial. Cf. Wilson v. Taylor, 733 F.2d 1539, 1549-1550 (11th Cir. 1984) (ordering plaintiff to
accept a remitter or granting defendant a new trial on the question of damages)." 825 F.2d
at 1519.

213. 825 F.2d at 1475.
214. Id. at 1487.
215. Id.
216. Id. (citing Dickerson v. Alabama, 667 F.2d 1364, 1367 (11th Cir.), cert. denied, 459

U.S. 878 (1982)). In Dickerson, the Eleventh Circuit dealt with the issue more thoroughly.
While federal appellate courts do not often supplement the record on appeal with
evidence not reviewed by the court below, it is clear that the authority to do so
exists. See, e.g., Erkins v. Bryan, 663 F.2d 1048, 1052 n.1 (11th Cir. 1981); United
States v. Aulet, 618 F.2d 182, 187 (2d Cir. 1980); Turk v. United States, 429 F.2d
1327, 1329 (8th Cir. 1970); Gatewood v. United States, 209 F.2d 789, 792-93 (D.C.
Cir. 1953). Whether an appellate record should be supplemented under the partic-
ular circumstances of a case is a matter left to the discretion of the federal courts
of appeals. Cf. Singleton v. Wuff, 428 U.S. 106, 121 (1976) (issues raised for the
first time on appeal).

667 F.2d at 1367.
Note 5 of the opinion states further:

The Court of Appeals for the Second Circuit has based this authority on FED. R.
APP. P. 10(e) which provides in part that a Court of Appeals may "of its own
initiative ... direct.., that a supplemental record be certified and transmit-
ted." United States v. Aulet, 618 F.2d 182, 187 (2d Cir. 1980). Other circuits have
relied primarily on the appellate court's inherent equitable powers to supplement
the record as justice requires. See, e.g., Erkins v. Bryan, 663 F.2d 1048, 1052 n.1
(11th Cir. 1981); Turk v. United States, 429 F.2d 1327, 1329 (8th Cir. 1970). We
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C. Reduction of Judgment

The Eleventh Circuit reduced a judgment in favor of a defendant on its
counterclaim by applying the state interest rate in McDermott v. Middle
East Carpet Co.211 The district court awarded the defendant interest in
the amount of $21,000 which was based on seven years' accrual of interest
at a rate of fifteen percent, the rate established as the return on invest-
ment in Egypt, where defendant had built a carpet manufacturing
plant.21  Holding that "in a diversity case, the state interest rate ap-
plies," 1' the court's decision to apply the state interest rate was based
upon the parties' failure to establish a rate of interest applicable to mis-
appropriated funds in a contract that stipulated Georgia law would con-
trol any dispute. 2 0 The effect of the court's determination was to reduce
the interest to $9,800 when the significantly lower state interest rate was
applied.21 "Under the appropriate circumstances," the court stated, "a
court of appeals has the authority to reduce a judgment."'2

express no view concerning the correct interpretation of Rule 10(e), but rely on
this Court's inherent equitable powers to supplement the record.

667 F.2d at 1368 n.5.
217. 811 F.2d 1422 (11th Cir. 1987).
218. Id. at 1423-24.
219. Id. at 1429.
220. Id. (citing Royster Co. v. Union Carbide Corp., 737 F.2d 941, 948 (11th Cir. 1984),

for the rule that state interest rates apply in federal diversity cases and applying O.C.G.A. §
7-4-2 (1982) in its determination of the applicable state interest rate in the absence of an
established rate in a written contract.). Id.

221. Id.
222. Id. The court cites Wells v. Ortho Pharmaceutical Corp., 788 F.2d 741, 747 (11th

Cir.), cert. denied, 107 S. Ct. 437 (1986); Quality Foods, Inc. v. United States Fire Ins. Co.,
715 F.2d 539, 543 n.3 (11th Cir. 1983), as authority for a court of appeals to reduce a judg-
ment under the appropriate circumstances.
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