
Admiralty

by Roy E. Paul*

I. INTRODUCTION

The topic of Admiralty was last surveyed in the 1986 summer edition of
this Review.' This survey covers the period January 1, 1986 through De-
cember 31, 1987. As with the last two articles on this topic,' no attempt
has been made to include all opinions that touch on admiralty and mari-
time practice; instead, the aim has been to focus on significant decisions
that reflect some real change in or explication of existing law in certain
specific categories. Accordingly, the present survey begins with a discus-
sion of the continuing expansion of the law of harbor workers' claims
under the Supreme Court's decision in Scindia Steam Navigation Co. v.
De Los Santos.3 Next, the survey reviews at length two cases, In re Peti-
tion of M. V. Sunshine, II' and Villers Seafood Co. v. Vest,5 in which the
Eleventh Circuit discussed in depth its view of the proper analysis to be
followed in cases under the Limitation of Liability Act.'

Section IV reflects the continuing evolution of the law of maritime
damages following the Supreme Court's decision in United States v. Reli-
able Transfer Co.,7 drawing into question the viability of the Fifth Cir-
cuit's decision in Leger v. Drilling Well Control, Inc.,' a case serving as
the foundation for a number of previous Eleventh Circuit decisions, in
light of the Supreme Court's decision in Edmonds v. Compagnie. Gener-
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ale Transatlantique." Following a recent case construing the Carmack
Amendment 0 and the enforceability of clauses incorporated by reference
into bills of lading in section V, a number of significant decisions dealing
with issues of jurisdiction and procedure are reviewed in section VI. The
Survey then concludes with a miscellaneous section briefly discussing de-
cisions that should be of interest to the practitioner not falling into any of
the preceding major categories.

II. HARBOR WORKERS' CLAIMS

In Lampkin v. Liberia Athene Transport Co.," the Eleventh Circuit
found the district court erred in failing to consider the contention of the
plaintiff longshoreman (who suffered a personal injury when he slipped
and fell on a grease or oil spot located on one of the ramps of a ship
during the discharge of cargo), that a shipowner's liability is measured by
a different legal standard when the stevedore does not exercise exclusive
control over the area of discharge operations.1 The court, reviewing the
appellant's claims under the legal standards set forth in Scindia Steam
Navigation Co. v. De Los Santos,"' determined that plaintiff failed to
demonstrate the existence of a material factual dispute that would pre-
clude summary judgment under proper application of the Scindia test.14

In reaching its conclusion, the court outlined the three varying stan-
dards of care governing the relationship between shipowner and the
stevedore:

First, prior to the onset of cargo operations, the shipowner owes the ste-
vedore and its longshoremen the duty of exercising due care "under the
circumstances," which includes having the ship and its equipment in rea-
sonably safe condition and warning the stevedore of hidden dangers that
are, or should be, known through the exercise of reasonable care ....
Second, once cargo operations are under way, the shipowner may be lia-
ble if it "actively involves itself in the cargo operations and negligently
injures a longshoreman or if it fails to exercise due care to avoid exposing
longshoremen to harm from hazards they may encounter in areas, or
from equipment, under the active control of the vessel during the steve-
dore operations." Third, also once cargo operations have commenced,
and absent contractual, legal or customary provisions to the contrary, the
shipowner has no duty "to exercise reasonable care to discover dangerous
conditions that develop within the confines of the cargo operations that

9. 443 U.S. 256 (1979).
10. 49 U.S.C. § 11707 (1982).
11. 823 F.2d 1497 (11th Cir. 1987).
12. Id. at 1501,
13. 451 U.S. 156 (1981).
14. 823 F.2d at 1503.
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are assigned to the stevedore."'"

The court went on to note that:

Scindia made it clear that once an owner has relinquished complete con-
trol of the vessel to the stevedore, primary responsibility for the safety of
the longshoreman lies with the stevedore. However, if the shipowner
learns of an apparently dangerous condition that presents an unreasona-
ble risk or [sic] harm to the longshoreman, it has a duty to intervene and
remove the hazard.16

The appellee shipowner argued that it could "be held liable for negli-
gence only if it (1) failed to exercise reasonable care prior to the onset of
cargo operations; (2) retained direct control of cargo operations once they
began; or (3) had actual knowledge of any hazardous condition that devel-
oped during discharge operations. 1 7 In rejecting these contentions, the
Eleventh Circuit reviewed the legislative history of the 1972 Amendment
to section 5(b) of the Longshoremen and Harborworkers' Compensation
Act.1 ' The court noted that the legislative history reveals that the
Amendment was not intended to relieve the shipowner of responsibility
to take remedial action where it knew or should have known about a dan-
gerous condition. 19 The court observed that if it were to accept the appel-
lee's arguments, "a shipowner would be free to ignore hazardous condi-
tions that develop within areas under its exclusive or concurrent control,
pending notification by the stevedore. '

While rejecting the appellee's analysis, the court found, under the par-
ticular facts presented in Lampkin, that whether the court accepted ap-
pellant Lampkin's contention that the crew played an active role in dis-
charge operations or accepted the appellee shipowner's assertion that
they relinquish complete control of the cargo area to the stevedore, the
result would be the same. Under the facts in the record, the court con-
cluded that appellant could not prevail under either the second standard
enunciated in Scindia, that requires merely constructive, and not actual,
knowledge of the hazard, or under the third standard in Scindia, that
requires proof of actual knowledge of the hazard.2" Interestingly, the
court emphasized in a footnote that it had no opinion as to whether the
duties of the crew, which included protecting the cargo from damage,
picking up the lashing gear after the vehicle was discharged, checking for

15. Id. at 1501 (quoting Scindia, 451 U.S. at 173).
16. Id.
17. Id. at 1500.
18. Id. at 1500 n.1; 33 U.S.C. § 905(b) (1982).
19. 823 F.2d at 1500.
20. Id. at 1502.
21. Id.

1988] 1109



MERCER LAW REVIEW

safety hazards, and cleaning up any spills, could be construed as "active
involvement" in discharge operations so as to signify "that the shipowner
exercised concurrent control and responsibility over the area of discharge
operations." Thus, the court left open the possibility that such duties
are sufficient to trigger the second Scindia standard.

The court also had the opportunity to discuss the 1972 amendments to
the Longshoremen and Harborworkers' Compensation Act ("Act")2' in
Hayes v. Wilh Wilhelmsen Enterprises." Hayes and his wife filed suit
after he was injured when he slipped on hydraulic fluid on the entry deck
of a vessel. Hayes sustained the injury while employed as a longshoreman
to unload certain vehicles. Suit was brought against the owners of the
vessel, the manager, and the time charterer. Nissan, the time charterer,
was the only remaining defendant before the district court following set-
tlement with the owner and manager. The district court granted Nissan's
motion for summary judgment.'5

In considering the Hayeses' appeal, the court noted that Nissan could
be answerable for the Hayeses' injuries under the 1972 amendments to
the Act"' only if negligence against it could be separately established."1

Accordingly, the dispositive issue was whether the negligence of the
master and crew was attributable to Nissan. In order to reach this issue,
it was necessary for the court to examine clause eight of the relevant
charter party providing:

That the captain shall prosecute his voyage with the utmost dispatch,
and shall render all customary assistance with the ship's crew and boats.
The Captain, (although appointed by the Owniers), shall be under the
orders and directions of the Charterers as regards employment and
agency; and Charterers are to load, stow, trim, lash, unlash, and dis-
charge the cargo at their expense under the supervision of the Captain,
who is to sign Bills of Lading for cargo as presented, in conformity with
Mate's or Tally's clerk receipts."

In analyzing this clause, the court observed that the Second Circuit had
construed an identical clause in Fernandez v. Chios Shipping Co."' The
Second Circuit court found that "[w]hen Clause 8 shifts the responsibility
of proper discharge of cargo to the charterer, that responsibility includes
whatever damage results from improper discharge, whether to the cargo

22. Id. at 1503 n.3.
23. 33 U.S.C. § 905(b) (1982).
24. 818 F.2d 1557 (11th Cir. 1987).
25. Id. at 1558.
26. 33 U.S.C. § 905(b) (1982).
27. 818 F.2d at 1558.
28. Id.
29. 542 F.2d 145 (2d (ir. 1976).
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or to the personnel unloading it."' The court in Hayes noted, however,
that the Sixth Circuit court in Migut v. Hymran-Michaels Co.3' had dis-
tinguished Fernandez. In Migut, a longshoreman died when he fell
through an open hatch during loading operations51 While not reaching
the issue of "whether or not clause 8 placed operation and responsibility
for loading and storing upon the charterer," the Sixth Circuit court con-
cluded that the open hatch was a condition that existed prior to the cargo
unloading and served no purpose of the charterer. This conclusion made
it clear that the death "resulted from acts or omissions of the Captain
which were not connected to cargo handling" 8 and entitled the charterer
to indemnity from the owner."

Utilizing the Sixth Circuit's analysis in Migut, the Eleventh Circuit in
Hayes noted that the district court and the parties assumed the hydraulic
fluid, which caused Hayes to slip, leaked from hoses when the cargo doors
were opened and that such fluid, therefore, was on the deck prior to the
longshoremen boarding the vessel.8 5 The court found that the cargo doors
were part of the vessel's equipment and that the presence of the fluid was
not "cargo-related." 3'6 The court concluded that Nissan did not by con-
tract assume responsibility for the seaworthiness of the vessel and that
the "Master and crew were not acting as agents of Nissan when they neg-
ligently failed to clean up or warn of the fluid."'

In reaching its decision, the court observed in a footnote that the Elev-
enth Circuit, because it adopted the precedent of the former Fifth Cir-
cuit, "may have adopted an interpretation of Clause 8 of the time charter
which is inconsistent with that of the courts which hold a time charterer
liable for cargo related personal injuries."8 The court noted in DIS Ove
Skou v. Herbert,39 a case decided before the 1972 amendments to the Act,
the Fifth Circuit held that clause eight makes a charterer responsible for
the costs of cargo handling, but does not transfer any operational control
from the owner to the charterer.' 0 The court in Hayes indicated that
since the 1972 amendments to the Act,"1 which afford an injured long-
shoreman a right of action against a charterer for negligence, undercut

30. Id. at 152.
31. 571 F.2d 352 (6th Cir. 1978).
32. Id. at 353.
33. Id. at 355.
34. Id. at 353.
35. 818 F.2d at 1558.
36. Id. at 1559.
37. Id,
38. Id. at 1559 n.1.
39. 365 F.2d 341 (5th Cir. 1966).
40. Id, at 351.
41. 33 U.S.C. § 905(b) (Supp. III 1985).
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the rationale of DIS Ove Skou v. Herbert, the en banc court at an appro-
priate time must address the continued vitality of that case.4

This footnote spurred an elaborate concurring opinion by Senior Dis-
trict Judge Eaton in Hayes.'8 In that concurring opinion, Judge Eaton
addressed what he perceived to be the growing confusion in this area of
the law, noting that since the 1972 amendments to the Act less than a
dozen reported cases appear in which an injured longshoreman has sued a
time charterer in negligence."' Judge Eaton emphasized that as more
cases are decided, the courts should be careful to distinguish between in-
demnity claims brought by shipowners against time charterers, and negli-
gence claims brought by longshoremen against time charterers."

Judge Eaton's well researched concurring opinion is an excellent source
for the practitioner seeking to analyze a problem in this area of the law.

III. LIMITATION op LIABILrrY

Two significant decisions were entered relating to the Limitation of Li-
ability Act46 during the survey period. In re Petition of M/V Sunshine,
11,47 arose from a collision between the thirty-three foot carver cruiser,
Sunshine II, and a nineteen foot Cobia motorboat in the St. John's River
in Florida. 8 The petition for limitation of and/or exoneration from liabil-
ity filed by the owner of the Sunshine II, who also was operating the
vessel at the time of the collision, alleged that the collision was not
caused by, or contributed to, the privity or knowledge or by any fault,
neglect, or want of care on the part of the Sunshine II, its owners or
operators, but rather that the relevant injuries, including the death of the
operator of the Cobia boat, were the fault of those controlling the smaller
motor boat.' The district court dismissed the petition relying on Fecht v.
Mahowski. 0 The court in Fecht held that when an owner is in control of
and operating his own pleasure craft, he has privity of knowledge with
respect to its operation as a matter of law and, therefore, is not entitled
to a limitation of liabilities for actions arising from his negligence. 1

After noting that both the complaint filed by the owner/operator of the
Sunshine II and the answer filed by the claimants were too general, the

42. 818 F.2d at 1559 n.1.
43. Id. at 1560-67 (Eaton, J., concurring).
44. Id. at 1560.
45. Id. at 1560-67.
46. 46 U.S.C. § 183 (1982).
47. 808 F.2d 762 (l1th Cir. 1987).
48. Id. at 763.
49. Id.
50. 406 F.2d 721 (5th Cir. 1969).
51. Id. at 722.
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appellate court outlined the two step analysis to be followed in limitation
cases:

[A] determination of whether a shipowner is entitled to limit his liability
involves a two-step analysis. As stated in Ferrell Lines v. Jones, 530 F.2d
7 (5th Cir. 1976): "First, the court must determine what acts of negli-
gence or conditions of unseaworthiness caused the accident. Second, the
court must determine whether the shipowner had knowledge or privity of
those same acts of negligence or conditions of unseaworthiness." 530 F.2d
at 10. Moreover, once a claimant satisfies the initial burden of proving
negligence or unseaworthiness, the burden of proof shifts to the ship-
owner to prove the lack of privity or knowledge.65

In reviewing the district court's reliance upon Fecht, the Eleventh Cir-
cuit cited the interpretation of the "owner at the helm" doctrine set forth
by Gilmore and Black in their treatise on the law of admiralty that "own-
ers careless enough to operate (or to be onboard) their own boats when an
accident occurs need not hope for much sympathy."" The court noted,
however, that this is not an absolute legal principle and that the owner's
presence is not necessarily fatal to his right to limit liability if the evi-
dence shows that the owner's conduct was entirely prudent." The court
concluded, therefore, that "'the owner at the helm' doctrine is a useful
tool directed towards proper decision and not a talisman" and remanded
the case for additional factual development on the issue of fault causing
or contributing to the loss.6

In Villers Seafood Co. v. Vest, 6 the captain of a shrimp trawler, Vest,
and his wife filed suit against the vessel and his employer Villers after the
captain was injured when he fell from a ladder on the vessel. The action
was brought under the Jones Act5  and charged that the vessel was un-
seaworthy. The captain alleged that his injuries were caused by Villers'
failure to properly install, inspect, and maintain the ladder. Villers
brought an action for exoneration from, or limitation of, liability and al-
leged that it had no privity or knowledge of the condition allegedly caus-
ing the captain's injuries."

Reviewing the record on appeal, the Eleventh Circuit concluded that
the district court's determination that the ladder was seaworthy was clear

52. 808 F.2d at 764 (citing In re Complaint of Hercules Carriers v. Florida, 768 F.2d
1558, 1563-64 (11th Cir. 1985)).

53. G. Gi.MoRE & C. BLACK, THE LAW OF ADMIRALTY § 10-23, at 883 (1975).
54. 808 F.2d at 765.
55. Id.
56. 813 F.2d 339 (11th Cir. 1987).
57. 46 U.S.C. § 688 (1982).
58. 813 F.2d at 340.
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error." The district judge specifically found that the unsecured top of the
ladder moved while the captain was climbing it." There was no finding
that the captain was using the ladder in a negligent or unusual manner at
the time of the incident.' The court on appeal emphasized that if a ship's
equipment breaks under normal use, the logical inference that follows is
that the equipment was defective.62

Having found that the vessel was unseaworthy, the Eleventh Circuit
then turned to the question of whether there was sufficient evidence in
the record to support the conclusion that Villers was either not liable for
the captain's injuries, or that it was entitled to exoneration or limitation
of liability. The court noted that liability was being disclaimed under two
theories:

(1) the accident was not caused by the unseaworthiness of the ladder but
by Vest himself when he knowingly used an unattached ladder despite
the fact that there was a safe alternative available; or, (2) Vest caused
the accident by failing to perform a captain's duty to assure that his ship
and its appliances were seaworthy. 3

The court of appeals noted first that there was no finding in the trial
court's opinion that the captain actually knew that the ladder was unat-
tached, but held that even if there had been such a finding, it would not
bar recovery since the doctrines of assumption of risk and contributory
negligence are not defenses to a claim for unseaworthiness but may only
be proven in mitigation of damages."

In regard to the second basis for disclaiming liability, the court noted
the existence of the "Walker doctrine"' which states that "a ship's officer
whose breach of duty to maintain a safe ship has caused his injury by an
unseaworthy ship or appliance may not recover damages for his inju-
ries."" The court in Villers Seafood Company noted that in each of the
cases in which the court had denied recovery under the "Walker doc-
trine," a finding had been made that the officer actually knew of the exis-

59. Id. at 342.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id.
65. The so-called "Walker doctrine" traces back to the case of Walker v. Lykes Bros.

S.S. Co., 193 F.2d 772, 773-74 (2d Cir. 1952). In Villers Seafood Co., appellant cited three
other cases following this doctrine: Dixon v. United States, 219 F.2d 10, 16-17 (2d Cir. 1955);
Reinhart v. United States, 457 F.2d 151, 152-55 (9th Cir. 1972); and Peymann v. Perini
Corp., 507 F.2d 1318, 1322-23 (1st Cir. 1974), cert. denied, 421 U.S. 917 (1975).

66. 813 F.2d at 342.
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tence of the unseaworthy condition before the accident. 7 The court was
unwilling to extend the doctrine to a case in which no misconduct or ac-
tual knowledge of the existence of unseaworthy condition had been
proven stating that "[tihe owner's right to have his conditions of employ-
ment and instructions obeyed is adequately vindicated . . . [in a case
where there is no finding of actual knowledge of the unseaworthy condi-
tion] by application of mitigation of damages according to the doctrine of
comparative negligence."'

In regard to the issue of limitation of, as opposed to exoneration from,
liability, the court likewise found that the district court had committed
error.6 The court noted that "[a] shipowner may not limit his liability
under the limitations act if the ship is unseaworthy due to equipment
which was defective at the start of the voyage. ' 70 From the record in Vii-
lers, the evidence established that the ladder had been unfastened for
several months, and that the vessel had been to sea only a few days when
the injury occurred, establishing privity or knowledge of the unseaworthi-
ness of the ladder as a matter of law.7'

IV. DAMAGES

In Self v. Great Lakes Dredge & Dock Co.,1' the court had the opportu-
nity to review in detail the current standards of apportionment of dam-
ages in maritime actions. Specifically, the court reevaluated the holding
in Leger v. Drilling Well Control, Inc.73

Self arose out of a collision in which the ship Robert Watt Miller
struck the dredge Alaska and a barge in the St. John's River near Jack-
sonville, Florida. A number of seamen including Joe Self, a seaman and
member of the crew of the barge,7 brought suit under section twenty of
the Jones Act"5 and under general maritime law.7'

In Self, the Eleventh Circuit began its analysis by reviewing the history

67. Id. at 342-43.
68. Id. at 343.
69. Id.
70. Id. Under In re Complaint of Hercules Carriers v. Florida, 768 F.2d 1558, 1563 (11th

Cir. 1985), a shipowner is charged with knowledge of the existence of such a condition.
71. 813 F.2d at 343.
72. 832 F.2d 1540 (lth Cir. 1987). This case was reviewed by the Eleventh Circuit Court

of Appeals in an earlier appeal styled Ebanks v. Great Lakes Dredge & Dock Co., 688 F.2d
716 (11th Cir. 1982), cert. denied, 460 U.S. 1083 (1983). In Ebanks, the court reversed the
judgment of the district court because of errors that led to findings of negligence but no
award of damages. 688 F.2d at 723.

73. 592 F.2d 1246 (5th Cir. 1979).
74. 832 F.2d at 1542.
75. 46 U.S.C. § 688 (1982).
76. See The Moragne v. States Marine Lines, 398 U.S. 375 (1970).
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of the law controlling the apportionment of damages in maritime cases. 7

The court noted that the long standing rule set forth in The Schooner
Catherine v. Dickenson 8 of equal division of damages among joint
tortfeasors was finally overruled in 1975 in United States v. Reliable
Transfer Co. 7" The court pointed out, however, that the "narrow and rel-
atively simple" holding in Reliable Transfer did not address liability for
personal injuries caused by maritime collisions,'0

In Leger, the Fifth Circuit extended the proportionate fault rule of Re-
liable Transfer to reach personal injuries. The court went on to prescribe
a rule under which "the judgment awarded to the claimant against a non-
settling defendant is credited with the dollar amount represented by the
proportion of negligence, if any, attributed to the settling parties."8" In
other words, the Leger court found that the plaintiff who settles with a
joint tortfeasor takes the benefit or burden of his bargain. If the plaintiff
received in settlement more than the dollar amount representing the pro-
portion of negligence of the settling party, his total compensation would
be more than his actual damages. If he accepted less in settlement from
one tortfeasor than the dollar amount representing the proportion of neg-
ligence attributed to the settling party, he is left to suffer under this bad
bargain and receives less than his actual damages.

Shortly after the Leger decision was issued, the Supreme Court decided
Edmonds v. Compagnie Generale Transatlantique.2 The Court in Ed-
monds noted that the decision in Reliable Transfer was not meant to
"upset the rule that the plaintiff may recover from one of the colliding
vessels the damage concurrently caused by the negligence of both."' Spe-
cifically, the Court noted that "[c]ontribution remedies the unjust enrich-
ment of the concurrent tortfeasor, . . . and while it may sometimes limit
the ultimate loss of the tortfeasor chosen by the plaintiff, it does not jus-
tify allocating more of the loss to the innocent employee, who is not un-
justly enriched.""

In Self, the Eleventh Circuit recognized the existence of a retreat from
the full implications of the Leger decision in such cases as Ebanks v.

77. 832 F.2d at 1545.
78. 58 U.S. 170 (1855).
79. 421 U.S. 397 (1975).
80. 832 F.2d at 1545 n.2. Reliable Transfer simply held that "when two or more parties

have contributed by their fault to cause property damage in a maritime collision or strand-
ing, liability for such damage is to be allocated among parties proportionately to the com-
parative degree of their fault . . " 421 U.S. at 411.

81. 592 F.2d at 1248.
82. 443 U.S. 256 (1979).
83. Id. at 271-72 n.30.
84. Id. at 272.
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Great Lakes Dredge & Dock Co.85 and Drake Towing Company v. Meis-
ner Marine Construction Company."

Based on Edmonds and Ebanks, the court found that Leger was not
controlling authority and adopted the rule stating "the nonsettling
tortfeasor's share of the judgment be reduced only by the amount paid by
a settling tortfeasor. ' '

8
7 In so doing, the court in Self reaffirmed the rule

set out in Billiot v. Sewart Seacraft,' which the court in Leger rejected
based on Reliable Transfer." In Self, the court reasoned that since the
Supreme Court's more recent opinion in Edmonds revealed that Leger
misconstrued Reliable Transfer," it was appropriate to return to the rule
in effect before the Leger modification.91 The court held Billiot to be
binding precedent, noting that Leger was a panel decision, and that an en
banc court has not overruled Billiot." The Eleventh Circuit court stated
that the Fifth Circuit's endorsement of the Leger approach is simply not
consistent with Supreme Court doctrine.'3

Having dealt with the apportionment issue in Self, the Eleventh Circuit
turned to the issues arising out of the attempts by the owners of the col-
liding vessels, Chevron Transport Company and Great Lakes Dredge and
Dock Company, to shift responsibility for the collision to determine the
proper apportionment of damages to their respective vessels." The court
considered the controversial rule in The Pennsylvania" that, "when a
ship involved in a collision is in violation of a statutory rule designed to
prevent collisions, the burden shifts to that ship to disprove that the vio-
lation was a contributing cause of the collision."" The court noted that
this rule has come under increasing attack with the courts and commen-
tators. 7 In Self, Great Lakes argued that The Pennsylvania rule had ac-
tually been overruled by the Supreme Court in United States v. Reliable
Transfer Co. s In support of this claim, Great Lakes cited a Ninth Circuit
case, California v. Italian Motorship Ilice," for the proposition that The

85. 832 F.2d at 1542 (citing 688 F.2d 716 (11th Cir. 1982), cert. denied, 460 U.S. 1083
(1983)).

86. Id. at 1546 (citing 765 F.2d 1060 (11th Cir. 1985)).
87. Id. at 1548.
88. 382 F.2d 662, 664-65 (5th Cir. 1967).
89. 592 F.2d at 1249.
90. 832 F.2d at 1548 n.6.
91. Id.
92. Id.
93. Id.
94. Id. at 1552.
95. 86 U.S. 125 (1873).
96. 832 F.2d at 1554 (quoting The Pennsylvania, 86 U.S. 125 (1873)).
97. Id. at 1555.
98. Id.
99. 534 F.2d 836, 840 (9th Cir. 1976).
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Pennsylvania rule is no longer viable.1"
The Eleventh Circuit in Self, however, found that The Pennsylvania

rule is still viable and that "[t]he goals underlying The Pennsylvania
rule-a concern that maritime goals be strictly observed-were not in the
least disturbed by the Reliable Transfer decision."101 The court noted
that in Reliable Transfer the Supreme Court simply eased the harshness
of The Pennsylvania rule."2 "Prior to Reliable Transfer, a ship unable to
overcome The Pennsylvania rule bore an equal portion of the liability;
after Reliable Transfer, a ship that violated a statutory rule is only liable
in proportion to the comparative degree of fault for the accident. 1 "03 The
court further noted that Great Lakes' argument that The Pennsylvania
rule may conflict with the general burdens of persuasion set out in Fed-
eral Rule of Evidence 30110 was unpersuasive.'1 s The court rejected the
"suggestion that the Federal Rules of Evidence altered The Pennsylvania
rule"' " and agreed with the Fifth Circuit "that the adoption of the fed-
eral rules did not modify the substantive burdens and presumptions long
established in federal admiralty law." 1"

V. BILLS op LADING

In Swift Textiles, Inc. v. Watkins Motor Lines,10s the court considered
whether a statute of limitations provision contained in a carrier's classifi-
cation, and incorporated into its Interstate Commerce Commission tariff,
was effectively incorporated by reference into a short form bill of lading.

In Swift Textiles, Swift contracted to buy certain spinning machinery
from a Swiss corporation.1" The machinery was placed in containers in
Switzerland, shipped by rail to Hamburg, then loaded on a ship.110 The

100. 832 F.2d at 1555.
101. Id.
102. Id.
103. Id.
104. Rule 301 states:

Rule 301. Presumptions in General in Civil Actions and Proceedings. In all civil
actions and proceedings not otherwise provided for by Act of Congress or by these
rules, a presumption imposes on the party against whom it is directed the burden
of going forward with evidence to rebut or meet the presumption, but does not
shift to such party the burden of proof in the sense of the risk of nonpersuasion,
which remains throughout the trial upon the party on whom it was originally cast.

FED. R. EviD. 301.
105. 832 F.2d at 1555.
106. Id. at 1556 n.14.
107. Id.; see James v. River Parishes Co., 686 F.2d 1129, 1133 (5th Cir. 1982).
108. 799 F.2d 697 (11th Cir. 1986).
109. Id. at 698.
110. Id.
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bill of lading issued by the ocean carrier showed Swift as the party to
notify in Savannah, Georgia and Swift's customs broker as the con-
signee.11' The containers eventually were unloaded in Charleston and
trucked to Savannah under the ocean bill of lading.1"' Swift's customs
broker then arranged with Watkins Motor.Lines to truck the containers
from Savannah to LaGrange, Georgia, the intended destination inland.11'
The move from Savannah to LaGrange was under a short form bill of
lading prepared by Swift's customs broker.1 1

4

The preprinted standardized form utilized by the customs broker pro-
vided that the shipper was "familiar with all the terms and conditions of
the [Uniformed Domestic Straight Blill of [L]ading ... set forth in the
classification or tariff which governs the transportation of the shipment
and the said terms and conditions are hereby agreed to by the shipper
... ~."10 The bill of lading further provided that the shipment would be
subject to the terms of the "Uniform Domestic Straight Bill of Lading set
forth ... in the applicable motor carrier classification or tariff. .. .
At the time of the shipment, Watkins had on file with the Interstate
Commerce Commission ("ICC") a classification requiring suits to be
brought within two years and one day after the denial of a claim. Wat-
kins' tariff, also on file with the ICC, expressly incorporated the
classification.

Swift filed a claim for damages against Watkins when the contents of
one of the containers was damaged enroute to LaGrange. The claim was
denied on April 19, 1982. Swift, however, did not file suit until more than
three years after the denial of his claim. The district court entered sum-
mary judgment in favor of Watkins on the grounds that the applicable
two years and one day statute of limitations contained in Watkins' tariff
had run. Swift appealed. 1 7

The Eleventh Circuit in Swift Textiles'" first addressed the issue of
whether the Carmack Amendment 1 covered the shipment of the textiles
spinning machinery from Savannah, Georgia to LaGrange, Georgia. The
court noted that "[almong other things, the Carmack Amendment
(amending the Interstate Commerce Act) allows carriers to provide in
their contracts with shippers statute of limitations for bringing civil suits

111. Id.
112. Id.
113. Id.
114. Id.
115. Id.
116. Id.

.117. Id.
118. Id.
119. 49 U.S.C. § 11707 (1982).
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of not less than two years.""20 The court held:

when a shipment of foreign goods is sent to the United States with the
intention that it come to final rest at a specific destination beyond its
port of discharge, then the domestic leg of the journey (from the port of
discharge to the intended destination) will be subject to the Carmack
Amendment as long as the domestic leg is covered by separate bill or
bills of lading, 12'

Accordingly, the court found that the amendment authorized Watkins to
set its statute of limitations at two years and one day."',

The court then turned to the issue of whether the limitations period
contained in Watkins' classification and incorporated into Watkins' ICC
tariff was incorporated adequately by reference into the short form bill of
lading."' In deciding to enforce the incorporated tariff provision, the
court distinguished Allstate Insurance Co. v. International Shipping
Corp.14 In Allstate, a shipper was prevented from enforcing a one year
statute of limitation provision contained in a long form bill of lading.",
The court made it clear that Allstate does not mean that all nonmanda-
tory tariff provisions are void as to shippers without actual notice."26 The
court emphasized that the two-year and one day statute of limitations
contained in Watkins' classification and incorporated into Watkins' tariff
did not conflict with the Carmack Amendment which expressly contem-
plated and sanctioned statutes of limitations exceeding two years." 7 The
court further stressed that "the National Motor Freight Classifications
(NMF 100-H) filed by Watkins with the ICC and incorporated into Wat-
kins' tariff is the standard in the trucking industry."' Thus, the court
reasoned that this dispute differed from a situation like Allstate in which
the court refused to enforce a nonmandatory tariff provision that con-
flicted with the typical provisions associated with the Carriage of Goods
by Sea Act 2" and the Harter Act'30 which ordinarily are incorporated by
reference into all tariff and long form bills of lading."' It further noted
that Allstate should not apply under the facts of Swift Textiles because

120. 799 F.2d at 699.
121, Id. at 701.
122. Id. at 703-04.
123. Id. at 704.
124. 703 F.2d 497 (11th Cir. 1983).
125. Id. at 499.
126. 799 F.2d at 703.
127. Id. at 703-04.
128. Id. at 704.
129. 46 U.S.C. §§ 1300-1315 (1982).
130. Id. §§ 190-95.
131. 799 F.2d at 703.
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Swift's own agent, its customs broker, prepared the bill of lading of which
Swift complained. The court, therefore, observed that in this situation no
"devious carrier hoped to slip a quick one over on an unsuspected ship-
per. 1

1" Thus, the court's decision in Swift Textiles turned on its percep-
tion that the provision to be incorporated by reference was not unusual or
contrary to industry standards and failed to provide a bright line test for
future decisions.

VI. JURISDICTION AND PROCEDURE

In Marine Coatings of Alabama, Inc. v. United States,"s the court dis-
missed an action under the Suits in Admiralty Act" for lack of subject
matter jurisdiction pursuant to rule 12(b)(3) of the Federal Rules of Civil
Procedure. 35 Specifically, the district court found" that the contractor,
Marine Coatings of Alabama, Inc., who had performed work on a naval
vessel could not maintain its action against the government for money
due for performance of its work in light of the Public Vessels Act."3 " In
reviewing the district court's dismissal, the court of appeals considered
the district court's decision in light of the Supreme Court's opinion in
Bell v. Hood."8

In Bell, the Supreme Court held that the question of whether a com-
plaint states a cause of action upon which relief can be granted is a ques-
tion of law to "be decided after and not before the court has assumed
jurisdiction over the controversy. '"" If the court later exercises "its juris-
diction to determine that allegations in the complaint do not state a
ground for relief,' then the resulting dismissal of the case is on the merits
and not for want of jurisdiction.' ' 4 0 The Eleventh Circuit in Marine
Coatings noted, however, that Bell concerned only federal question juris-
diction, and that "[t]he Supreme Court . . . has held that admiralty
claims do not arise under the laws of the United States within the mean-
ing of 28 U.S.C. § 1331(a) and thus are not federal question cases." ' The
court noted that 28 U.S.C. § 1333 confers jurisdiction of admiralty suits

132. Id. at 704.
133. 792 F.2d 1565 (11th Cir. 1986).
134. 46 U.S.C. § 741-52 (1982).
135. 792 F.2d at 1565.
136. Id. at 1566.
137. 46 U.S.C. § 781-89 (1982).
138. 327 U.S. 678 (1946).
139. Id. at 682.
140. Id.
141. 792 F.2d at 1567 (citing Romero v. International Terminal Operating Co., 358 U.S.

354, 367 (1959)).
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on the district courts. 14 2

Even though Bell did not expressly apply to suits in admiralty, the
court in Marine Coatings was persuaded by the rationale enunciated in
Bell that when a complaint is drawn so as to seek recovery under the
admiralty laws, the federal court must entertain the suit. Two exceptions
enunciated in Bell are "a suit may sometimes be dismissed for want of
jurisdiction where the alleged claim clearly ... appears to be immaterial
and made solely for the purpose of jurisdiction or where such a claim is
wholly insubstantial and frivilous.' 1"43 Any other dismissal must be for
failure to state a claim for which relief can be granted."4

Under the facts of Marine Coatings, the court found that the two Bell
exceptions did not apply and that the district court's dismissal was actu-
ally a dismissal for failure to state a claim pursuant to rule 12(b)(6) of the
Federal Rules of Civil Procedure.14 5 Since the district court considered
matters outside the complaint, the Eleventh Circuit concluded that the
district court had converted the 12(b)(6) motion into a rule 56 motion for
summary judgment." ' Since the district court did not allow the parties
ten days notice to submit relevant evidence and argument as required,
the Eleventh Circuit vacated and remanded the case for further
proceedings. 

1 7

In E. S. Binnings, Inc. v. MIV Saudi Riyadh,4 8 the court considered
whether a general agency agreement was a maritime contract."' Appel-
lant E. S. Binnings, Inc. ("Binnings") was a subagent providing certain
services for vessels of the National Shipping Company of Saudi Arabia
("NSCSA"). Binnings generally provided the following types of services:
"(1) cargo solicitation; (2) documentation services; (3) financial services;
and (4) husbanding services." 1 0 When NSCSA's general agent fell into
financial difficulties and failed to pay commissions to Binnings, Binnings
filed an in rem proceeding against the MIV Saudi Riyadh to impose a
maritime lien pursuant to the Federal Maritime Lien Act 51 against that
vessel for commissions due for cargo manifested on that vessel.1 52 Follow-
ing a bench trial, the district court entered judgment against the M/V

142. Id.
143. Id. (quoting Bell, 327 U.S. at 682-83).
144. Id.; see FED. R. Crv. P. 12(b)(6).
145. 792 F.2d at 1568.
146. Id. at 1567 (citing FED. R Civ. P. 56).
147. Id. at 1569.
148. 815 F.2d 660 (11th Cir. 1987).
149. Id. at 662.
150. Id. at 661.
151. 46 U.S.C. § 971-75 (1982).
152. 815 F.2d at 661-62.
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Saudi Riyadh for the full amount sought by Binnings.' 3

On appeal, NSCSA argued that the district court lacked subject matter
jurisdiction over the in rem proceedings because the relevant agency
agreement that listed Binnings as subagent was not a maritime con-
tract."0' Binnings argued that the agency agreement was maritime and
further asserted that the Federal Maritime Lien Act provided a separate
basis for admiralty jurisdiction.""

At the outset, the Eleventh Circuit noted that a party can enforce a
maritime lien through an in rem proceeding against a vessel only within
the district court's admiralty jurisdiction.'" The court emphasized that a
contract's mere reference to a maritime matter is not sufficient to bring it
within admiralty jurisdiction' 1 7 The court cited the general rule set forth
in Benedict on Admiralty:

Maritime character of the nature to attract admiralty jurisdiction does
not attach to a contract merely because the services to be performed
under the contract have reference to a ship, or to its business, or that the
ship is the object of such services or that it has reference to navigable
waters. In order that such character attach, there must be present a di-
rect and proximate juridicial [sic] link between the contract and the op-
eration of the ship, its navigation or its management afloat .... I

The court reviewed the specific types of services rendered by Binnings
and found them to be clearly shoreside and outside admiralty jurisdic-
tion.169 The Eleventh Circuit distinguished the district court's reliance
upon the former Fifth Circuit case of Hadjipateras v. Pacifica S.A.' 60 and
the California district court's decision in Hinkins Steamship Agency V.
Freighters."' In holding that agency agreements such as the one gov-
erning Binnings were maritime contracts, the court recognized that the
rule that such contracts are not within the admiralty jurisdiction has
been condemned by commentators. The court found, however, that if the
rule excluding general agency agreements from admiralty jurisdiction is
to be overruled, the Supreme Court is the appropriate court to do so.6'
In this regard, the court noted that the Supreme Court had declined to

153. Id. at 662.
154. Id.
155. Id.
156. Id. at 662 n.2.
157. Id. at 662.
158. Id. at 662-63 (citing 1 E. JHmAH, A. SAN. B. CHASE & M. CHYNSKY, BENEIC ON

ADMRALTY §§ 182, 11-7 (7th ed. 1985)).
159. Id. at 664.
160. 290 F.2d 697 (5th Cir. 1961).
161. 351 F. Supp. 373 (N.D. Cal. 1972), aff'd, 498 F.2d 411 (9th Cir. 1974).
162. 815 F.2d at 665 n.4.
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review the issue in response to the Second Circuit's suggestion that such a
decision would be welcome in Peralta Shipping Corp. v. Smith & John-
son (Shipping) Corp.1a3

The court also rejected Binnings' argument that the district court had
admiralty jurisdiction under the Federal Maritime Lien Act'" observing
that maritime liens generally arise out of the breach of contracts that are
maritime in nature. 1" The court noted, however, that Congress may ex-
tend admiralty jurisdiction "as experience or change in conditions might
require" so long as Congress keeps within "a proper conception of mari-
time concerns."' " The court found no indication that the Federal Mari-
time Lien Act "was intended to enlarge admiralty jurisdiction to include
agency contracts."'167

In Hines v. J. A. LaPorte, Inc.,'" the court addressed the issue of
"whether a seaman may be awarded punitive damages in addition to rea-
sonable attorney's fees for the arbitrary and willful withholding of main-
tenance and cure benefits.""' The court found no definite precedent on
this issue in this circuit, but noted that in In re Complaint of Merry
Shipping, Inc.,70 the Fifth Circuit held that punitive damages are recov-
erable under general maritime law upon a showing of a shipowner's will-
ful and wanton misconduct in a death action. 7 Recognizing a split in the
circuits, the Eleventh Circuit concluded, based on Merry Shipping, "that
even if exemplary in nature, attorney's fees, if fixed reasonably to cover
only a proper fee award, would not foreclose the punitive purpose of a
punitive damage award."' 2 The court held "that both reasonable attor-
ney's fees and punitive damages may be legally awarded in a proper
case.,,173

In Steelmet, Inc. v. Caribe Towing Corp.,174 the court considered on a
petition for rehearing whether in a maritime action in federal court in
Florida a party can maintain a direct action against an insurer pursuant
to Florida law.'7 In examining this issue, the court summarized the

163. 470 U.S. 1031 (1985).
164. 46 U.S.C. §§ 971-75 (1982).
165. 815 F.2d at 666.
166. Id. (citing Detroit Trust Co. v. The Thomas Barium, 293 U.S. 21 (1934)).
167. Id.
168. 820 F.2d 1187 (11th Cir. 1987).
169. Id. at 1188.
170. 650 F.2d 622 (5th Cir. Unit B 1981).
171. Id. at 625.
172. 820 F.2d at 1189.
173. Id.
174. 779 F.2d 1485 (11th Cir. 1986). The previous opinion in this case was reviewed in

Hartridge & Paul, Admiralty, 37 MzRcER L. REv. 1169, 1191 (1986).
175. 779 F.2d at 1485.
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proper analysis:

One must identify the state law involved and determine whether there is
an admiralty principle with which the state law conflicts, and, if there is
no such admiralty principle, consideration must be given to whether such
an admiralty rule should be fashioned. If none is to be fashioned, the
state rule should be followed. . . .If there is an admiralty-state law con-
flict, the comparative interest must be considered-they may be such
that admiralty should prevail,. . . or if the policy underlying the admi-
ralty rule is not strong and the effect on admiralty is minimal, the state
law may be given effect .... 171

In reviewing the issue of whether to allow a direct cause of action
against the insurer in Steelmet, the court recognized that admiralty law
neither permits nor expressly forbids direct actions against maritime in-
surers and that therefore, no direct conflict existed between maritime law
and Florida state law allowing such a direct cause of action.' 7 The court
declined to fashion a controlling admiralty rule, citing the long tradition
of state regulation of insurance in light of the complexities and difficulties
of attempts to unify insurance law on a nationwide basis.'7 In so holding,
the court followed the analysis set forth in Wilburn Boat Co. v. Fireman's
Fund Insurance Co.17

9 While recognizing that the Wilburn Boat decision
has been criticized as inconsistent with the concept of admiralty as a
body of uniform national law, the court noted that they sat as judges and
not as critics. Moreover, although Wilburn Boat might be anti-uniform-
ity, it reflects "an advised choice by the Supreme Court in favor of state
regulation of insurance, including maritime policies, so long as no overrid-
ing admiralty rule exists or is formulated."' 0 In the absence of any such
rule or any compelling need to formulate such a rule, the court saw no
reason not to apply Florida law.'81

VII. MISCELLANEOUS

In Mount Washington Tanker Co. v. Wahyuen Shipping, Inc.,1s2 the
court set forth the analysis to be followed when a moving vessel under the
control of a compulsory pilot collides with a fixed object.' s ' The court
stated that the general rule is that when a moving vessel collides with a

176. Id. at 1488.
177. Id. at 1489.
178. Id. at 1490.
179. 348 U.S. 310 (1955).
180. 779 F.2d at 1490.
181. Id. at 1490-91.
182. 833 F.2d 1541 (11th Cir. 1987).
183. Id. at 1542.
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fixed object, there is a presumption that the moving vessel is at fault.'"
The court next noted that where the moving vessel is under the control of
a compulsory pilot, the owner may escape liability "only where the pilot
is actually in charge of the vessel and solely in fault."1  The court
stressed:

an owner's motion for summary judgment will not be granted simply be-
cause the owner submits evidence to establish that the instrumentalities
under the owner's control did not contribute to the control of the acci-
dent. The owner must instead rebut the presumption against the moving
vessel by demonstrating the compulsory pilot's negligence is the sole
cause of the collision.'"

Since the district court in Wahyuen Shipping had found that the com-
pulsory pilot was not negligent, the Eleventh Circuit concluded that the
district court was incorrect in granting judgment in favor of the in per-
sonam defendants.6 7

In Edward Leasing Corp. v. Uhlig & Associates,'" the court reviewed
the issue of limitation of liability clauses in boat repair contracts. In Ed-
ward Leasing Corp., the trial court had found that the relevant limitation
of liability language was deceptive, ambiguous and in seeking to totally
absolve the defendant of all liability, was unenforceable.189 The Eleventh
Circuit agreed with the trial court's findings, reasoning that the clauses in
question did nothing to deter negligence on the part of the repairer but,
instead, afforded a false sense of protection to the ship owner.190 Relying
upon Bisso v. Inland Waterways Corp.,19' the court refused to enforce
the clauses as being contrary to public policy while noting that a number
of decisions have distinguished Bisso to hold that parties to boat repair
contracts validly may limit liability as long as there is no total absolution
of liability.1"

Finally in Garrett v. Higgenbotham,193 the court interpreted various
provisions of the Inland Navigational Rules Act of 1980.1" Specifically,
the court interpreted section 2027(b) of those rules to find that appellee
Higgenbotham, who was proceeding in a marked channel in a motor pow-

184. Id.
185. Id. (citing The China, 74 U.S. 53, 60 (1868)).
186. Id.
187. Id.
188. 785 F.2d 877 (11th Cir. 1986).
189. Id. at 888.
190. Id.
191. 349 U.S. 85 (1955).
192. 785 F.2d at 888.
193. 800 F.2d 1537 (11th Cir. 1986).
194. 33 U.S.C. §§ 2001-38 (1982).
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ered shrimp trawler at the time of the collision in question, was not obli-
gated to display a particular signal because the vessel was not "restricted
in her ability to manuever" "from the nature of its work." '

In undertaking its analysis of the navigational rules, the Eleventh Cir-
cuit emphasized that:

Our reluctance to indulge in judicial innovation as part of statutory in-
terpretation is heightened by the nature of the INRA, itself. The INRA
is an elaborate and sophisticated network of interlocking, technical, stat-
utory regulations governing waterbound traffic generally. Moreover, it is
based, in large part, on a similar body of international regulations. Evi-
dently, much time, energy and expert thought was invested in the
INRA's development by Congress. Especially in light of the history,
courts will have to be extremely slow to tamper with this sensitive, regu-
latory system. This is true even if it seems reasonable, in the context of
an isolated case, to extend a definition, such as, that of "vessel restricting
her ability to maneuver" to require signal lights or flags when the statute
has not done so.'"

195. 800 F.2d at 1539.
196. Id.
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