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Administrative Lawt
by Johnny C. Burris*

James M. Landis, in many ways the prophet of the modern concept of
administrative law and process both in theory and practice,' commented
in 1938 that:
The last century has witnessed the rise of a new instrument of government, the administrative tribunal. Without too much political theory but
with a keen sense of the practicalities of the situation, agencies were created whose functions embraced the three aspects of government. Rulemaking, enforcement, and the disposition of competing claims made by
contending parties, were all intrusted to them. As the years passed, the
process grew.2

What was true in 1938 is even truer today. The process continues to grow
at a rate which defies the ability of the most diligent lawyer to keep track
of developments.3 This article is a continuation of earlier efforts4 designed
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(1980).
2. J. LANDIS, THE ADMINISTRATIVE PROCESS 1-2 (1938) (emphasis added).
3. See, e.g., S. BREYER, REGULATION AND ITS REFORM 1-2, appendix 1 (1982); K. DAVIs,
ADMINISTRATIVE LAW TEXT 3-4 (3d ed. 1972). It may also defy the ability of the courts and
particularly the Supreme Court to continue to perform the traditional role assigned to them

in the administrative process. See Strauss, One Hundred Fifty Cases Per Year: Some Implications of the Supreme Court's Limited Resources for Judicial Review of Agency Action,
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to assist members of the bar in dealing with this wealth of new information generated each year in the administrative law area. The goal is to
provide a manageable yet comprehensive and critical, annual overview of
recent significant developments5 in Eleventh Circuit caselaw dealing with
administrative law. 6
I. CONSTITUTIONAL AND JURISDICTIONAL DEVELOPMENTS

A. Nondelegation Doctrine
One of the fundamental problems in federal administrative law is the
problematic nature of the claim to constitutional legitimacy of the modern administrative agencies. 7 For many years this problem was resolved
87 COLUM. L. REV, 1093 (1987). Developments occur not just in the context of judicial decisions but on a variety of other levels; agency adjudicatory decisions, agency informal adjudicatory decisions, agency rules, agency rule proposals, and agency licensing decisions to name
but a few, all of which can have a tremendous impact on the resolution of matters of concern to a client.
4. Burris, Administrative Law, 38 MERCER L. REv. 991 (1987); LeBel, Administrative
Law, 35 MERCER L. REv. 1029 (1984).
5. The Eleventh Circuit decided only one Freedom of Information Act case this past
year. In Clarkson v. IRS, the court held that the IRS properly denied Clarkson access to the
records requested because the records related to an ongoing criminal investigation concerning a tax protestor's activities. 811 F.2d 1396 (l1th Cir. 1987). The Freedom of Information
Act has generally offered only very limited access to IRS records. See generally Church of
Scientology v. IRS, 108 S. Ct. 271 (1987). The Eleventh Circuit decided only one Equal
Access to Justice Act case this past year and it did not break any new ground. Stratton v.
Bowen, 827 F.2d 1447 (11th Cir. 1987). Cf. Mims v. Teamsters Local No. 728, 821 F.2d 1568,
1570-71 (11th Cir. 1987) (approved of granting attorney's fees under the "common benefit"
exception in a private action to enforce the Labor-Management Reporting and Disclosure
Act). See generally Hall v. Cole, 412 U.S. 1 (1973).
6. The Eleventh Circuit decided 122 cases this past year in the administrative law area.
Similar efforts for the other United States Circuit Courts of Appeal and state courts are
published by a variety of law reviews. E.g., Schwartz, Administrative Law Cases During
1986, 39 ADMIN. L. REv. 117 (1987); Michael, Administrative Law, 64 DEN. U.L. REv. 105
(1987) (10th Circuit); Bienenfeld, Administrative Law, 33 WAYNE L. RzV. 259 (1987) (6th
Circuit); King, Administrative Law, 18 TEx. TECH L. REv. 237 (1987) (5th Circuit); Holden
& Craig, Administrative Law, 32 Loy. L. REv. 557 (1986) (5th Circuit); Vaughan, Federal
Employment Decisions of the Federal Circuit, 36 AM. U.L. REV. 825 (1987); Morrison, AdministrativeLaw, 89 W. VA. L. REv. 475 (1987) (West Virginia); Black, Collins & Golden,
Administrative Law, 46 MD, L. REv. 541 (1987) (Maryland); Schwartz, Administrative Law,
38 SyRAcusE L. Rev. 1 (1986) (New York); Manis & Cohen, Administrative Law, 38 MERCER
L. REv. 17 (1986) (Georgia); Malley, Administrative Law, 55 Miss. L.J. 735 (1985) (Mississippi). Two excellent recently published single volume general sources of introductory information concerning administrative law are W. Fox, UNDERSTANDING ADMINISTRATIVE LAW
(1986) and R. PERcE, S. SHAPIRO & P. VERKUIL, ADMINISTRATIVE LAW AND PROCESS (1985).
7. See, e.g., J. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIVE PROCESS AND
AMERICAN GOVERNMENT 6-94 (1978).
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based upon the historic fact that the rise of the modern administrative
state corresponded with the decline of the doctrine of separation of powers and the related doctrine of nondelegation. In the post New Deal
world, the nondelegation doctrine ceased functionings as a check on congressional power to delegate quasi-legislative 0 and quasi-judicial 1 power
to the executive branch and independent agencies." Courts turned instead to the issue of agency accountability, a secondary principle derived
from traditional nondelegation doctrine, as a means for the courts to
check abuses of extraordinarily broad delegations of authority.s When
the courts focus on the accountability aspect of the nondelegation doctrine, they are concerned with the issue of whether an agency's action was
consistent with its statutory grant of authority. The purpose of the inquiry is to permit the courts to check abuses of authority by agencies
without declaring the underlying statutory delegation unconstitutional.
"The lesson of modem nondelegation doctrine cases is that courts should
...
declare agency action illegal because it is either ultra vires or incona statute unconsistent with the statutory purpose, and should not hold 14
stitutional as a violation of the nondelegation doctrine.
Two recent Supreme Court decisions1 called into question the continuing validity of the conclusion that the nondelegation doctrine, outside of
8. See, e.g., Sunstein, Constitutionalism After the New Deal, 101 HAtv. L. Rzv. 421,
430.36 (1987); Burris, supra note 4, at 993-95.
9. The decisions in Yakus, Zemel, and Amalgamated Meat Cutters demonstrate how far
the courts stretched the flexible concepts of the traditional nondelegation doctrine in order
to avoid holding statutes unconstitutional for violating the principle of separation of powers.
Yakus v. United States, 321 U.S. 414 (1944); Zemel v. Rusk, 381 U.S. 1 (1965); Amalgamated
Meat Cutters v. Connally, 337 F. Supp. 737 (D.D.C. 1971). A recent example of a very vague
delegation of authority which was implicitly found valid by the Eleventh Circuit is Peoples
Natl Bank v. Meredith, 812 F.2d 682, 685 (11th Cir. 1987) (extraordinary vague delegation,
virtually no standards set forth). But see Peoples Nat'l Bank v. Meredith, 812 F.2d 682,
686-87 (11th Cir. 1987) (Clark, J., dissenting & concurring in part).
10. Humphery's Executor v. United States, 295 U.S. 602, 628 (1935).
11. See Commodity Futures Trading Comm'n v. Schor, 474 U.S. 1018 (1986); Thomas v.
Union Carbide Agriculture Prods. Co., 473 U.S. 568 (1985); Northern Pipeline Constr. Co. v.
Marathon Pipe Line Co., 458 U.S. 50 (1982).
12. Arguably the nondelegation doctrine never was an effective check on congressional
power to delegate these functions except for a few cases in the 1930s. Burris, supra note 4,
at 993 n.13 & 995; 1 K. DAvis, ADMINISTRATiVE LAW Trans 149-50 (2d ed. 1978). In 1974
the Supreme Court noted that these cases from the 1930s have been "virtually abandoned
by the Court for all practical purposes." National Cable Television Ass'n v. United States,
415 U.S. 336, 352-53 (1974).
13. Burris, supra note 4, at 995-1000.
14. Id. at 995. Cf. K DAvis, supra note 12, at 198-204, 206-16 (argues that nondelegation
can perform a necessary and useful function if reformulated to protect against unnecessary
and uncontrolled exercise of discretionary powers by agencies).
15. INS v. Chadha, 462 U.S. 919 (1983); Bowsher v. Synar, 106 S.Ct. 3181 (1986).
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the accountability aspect of the doctrine, is one of the moribund doctrines" in administrative and constitutional law. In the process of doing
so, the Supreme Court reopened for serious consideration the question of
whether administrative agencies are consistent with our constitutional
structure of checks and balances established by the separation of powers.
In both these decisions, the Supreme Court adopted a formalistic approach to the resolution of separation of powers issues," which was inextricably linked to the continuing viability of the resolution the nondelegation doctrine had provided to the question of the constitutional
legitimacy of administrative agencies.' This approach was seen by some
commentators as reviving what were thought of as long settled issues concerning the legitimacy of delegation of authority to administrative

agencies.'s

In INS v. Chadha,s0 the Supreme Court declared unconstitutional the
legislative veto, because it violated the formal procedures established in
Article I of the Constitutions" regulating the manner in which Congress
16.

Synar v. United States, 626 F. Supp. 1374, 1384 (D.D.C. 1986); Burris, supra note 4,

at 995.
17. Schwartz, supra note 6, at 119-25; Elliott, INS v. Chadha: The Administrative Constitution, the Constitution, and the Legislative Veto, 1983 Sup. CT. REY, 125, 126; Feld,
Separation of PoliticalPowers: Boundaries or Balances, 21 GA. L. REv. 171 (1986).
18. INS v. Chadha, 462 U.S. 919 (1983) (White, J., dissenting); Id. at 959-67 (Powell, J.,
concurring in judgment); Strauss, The Place of Agencies in Government: Separation of
Powers and the Fourth Branch, 84 COLUM. L. Rv. 573 (1984); Gifford, The Separation of
Powers Doctrine and the Regulatory Agencies After Bowsher v. Synar, 55 Gao. WASH. L.
REV. 441 (1987); Burns & Markman, Understanding Separationof Powers, 7 PAc L. REv.
575 (1987); Entin, The Removal Power and the Federal Deficit: Form, Substance, and Administrative Independence, 75 Ky. L.J. 699 (1987).
19. E.g., Elliott, supra note 17; Feld, supra note 17; Currie, The Distributionof Powers
After Bowsher, 1986 Sue. CT. Ray. 19. Indeed just such a point was made during oral argument in Bowsher. 54 U.S.L.W. 3710 (1986). Cf. Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607, 671 (1980) (Rehnquist, J., concurring in the judgment). Then Justice Rehnquist used a traditional nondelegation argument to support his conclusion that the
statute at issue was unconstitutional. He reasoned that the nondelegation doctrine required
that Congress make fundamental policy choices itself in order to fulfill its constitutional role
as the primary legislative policymaker. He viewed any delegation of authority that was insufficient to establish at least in a general manner a policy preference as unconstitutional. In
this case, Rehnquist found that Congress violated the nondelegation doctrine when it made
a standardless delegation of authority to the Secretary of Labor to promulgate rules concerning exposure to toxic or harmful physical agents in the workplace. The statute was constitutionally flawed because Congress failed to provide any meaningful guidance for the Secretary of Labor in determining what constitutes a safe level of exposure to such substances.
In doing so, Congress failed to perform its constitutionally mandated role as primary policymaker. Id. at 673-88.
20. 462 U.S. 919 (1983). See also B. CRAIG, CHADHA THE STORY OF AN EPIc CONsTrruTIONAL STRUGGLE (1988).
21. U.S. CONsT. art. I, § 7, cl. 2 & 3.
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can exercise its legislative authority." The Court found that the Founding Fathers designed these procedures to implement the separation of
powers concept by establishing a process that would prevent the legislative branch from exceeding the boundaries of its constitutional authority.
By attempting to circumvent the Article I requirements, Congress was
using legislative power in a manner not authorized by the Constitution.
"To preserve those checks, and maintain the separation of powers, the
carefully defined limits on the power of each Branch must not be
eroded." ' s In dicta, the Court noted that each branch of the government
must be so confined . 2s As Justice White stated in his dissent, such a formalistic approach to the concept of separation of powers is inconsistent
with the modern pragmatic approval of extraordinarily broad and vague
delegations of quasi-legislative and quasi-judicial authority to agencies
and other branches of the government under the nondelegation doctrine.2 5 Chief Justice Burger, in the majority opinion, attempted to refute
this charge by continuing his formalistic reasoning. He characterized the
delegations of authority referred to by Justice White as not involving
delegations of legislative or judicial power, but as merely questions of
whether the executive branch had properly exercised its duties under Article II of the Constitution to see that the laws were faithfully executed.,
Justice White also called Chief Justice Burger to task on this aspect of
the decision. Justice White noted that such an approach effectively denounced a long line of cases back to McCulloch v. Maryland,27 that
viewed the powers granted"by the Constitution and their division among
the branches of the federal government as not demarked by clearly drawn
lines."8 These cases recognized that neither the scope of the powers
granted nor the precise lines of division of powers among the branches of
the federal government were established in the Constitution. The Consti22. 462 U.S. at 945-48, 951-60.
23. Id. at 957-58.
24. Id. at 945, 951.
25. Id. at 984-89. It is also arguably inconsistent with how the framers envisioned the
concept of separation of powers working. See, e.g., THE FEDEtALIST Nos. 37, 48 & 51 (J.
Madison); Erler, The Constitution and the Separationof Powers in THE FRAMING AND RATIFICATION OF THE CONSTITUTION 151, 155-60 (L. Levy & D. Mahoney eds. 1987).
26. U.S. CONST. art. 11, § 3; 462 U.S. at 953 n.16. This is the accountability argument

carried to the extreme. By viewing the issue of delegation in these terms, the Court effectively adopts the position that all delegations made by Congress through the proper procedure for exercising its legislative authority are valid. From this approach, there is no constitutional check on any impulse of the Congress to delegate to the executive branch. Any
delegation is viewed as valid as long as the executive branch properly executes the delegated
authority. The net effect is that the nondelegation doctrine merely checks the authority of
Congress to delegate to itself executive-type authority.
27. 17 U.S. (4 Wheat.) 316 (1819).
28. 462 U.S. at 978-80, 980-89.
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tution granted substantial discretion in both areas to the branches of the
government in reaching an accommodation on these issues through the
normal law making process. Justice White criticized the majority opinion
for falsely portraying both of these as matters precisely resolved by the
Constitution."'
The Court continued to use a formalistic analysis in resolving separation of powers 0 issues in Bowsher v. Synar.31 In Bowsher, the Court held
unconstitutional the reporting provisions of the Balanced Budget and
Emergency Deficit Control Act a 2 because it violated the concept of separation of powers by providing that Congress could indirectly control an
officer, the Comptroller General, who was charged with carrying out an
executive function under the Act. Relying on the formalistic approach
adopted in Chadha the Court reasoned that:
To permit an officer controlled by Congress to execute the laws would be,
in essence, to permit a congressional veto. Congress could simply remove,
or threaten to remove, an officer for executing the laws in any fashion
found to be unsatisfactory to Congress. This kind of congressional control over the execution of the laws, Chadha makes clear, is constitutionally impermissible."
[OInce Congress makes clear its choice in enacting legislation, its participation ends. Congress can thereafter control the execution of its enactment only indirectly-by passing new legislation. By placing the responsibility for execution of the Balanced Budget and Emergency Deficit
Control Act in the hands of an officer who is subject to removal only by
itself, Congress in effect has retained control over the execution of the
Act and has intruded into the executive function."
This approach reinforced both formalistic aspects of the decision in
Chadha: (1) that the line dividing executive and legislative functions was
clearly drawn by the framers of the Constitution and (2) that transgression of these lines cannot be countenanced. In his dissenting opinion, Jus29. Id.
30. 106 S. Ct. at 3205 (White, J., dissenting) (He noted the "Court's [continuing] willingness to interpose its distressingly formalistic view of separation of powers."). At least one
commentator on the Bowsher decision has rejected the idea that the new formalism is inconsistent with the prior decisions of the Court in the separation of powers area. Swan, The
Political Economy of the Separation of Powers: Bowsher v. Synar, 17 CuMB. L. Ray. 795
(1987).
31. 106 S. Ct. 3181 (1986). This case arguably was a less radical departure from prior
precedent in that similar concerns over legislative participation in the performance of executive functions had been voiced by the Court in other recent cases. E.g., Buckley v. Valeo,
424 U.S. 1 (1976).
32. Pub. L. No. 99-177, 99 Stat. 1038 (1985).
33. 106 S. Ct. at 3189.
34. id. at 3192.
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tice White again argued for a return to a pragmatic and functional approach in resolving separation of powers issues, which the Court had

followed until recently."5
These decisions appeared to invite a fundamental reconsideration of
the separation of powers issues in a variety of circumstances." The Eleventh Circuit accepted the invitation37 in Florida Power Corp. v. FCC,sa
only to be reversed by the Supreme Court.8 ' In Florida Power Corp., the
Eleventh Circuit, using the Supreme Court's new formalistic approach to
separation of powers issues,40 held that Congress had, in enacting the

35. Id. at 3207-14 (White, J., dissenting).
36. Currie, supra note 19; Miller, Independent Agencies, 1986 Sup. CT. Rav. 41. The
Court did try to short circuit such claims by noting that this case had nothing to do with the
constitutional status of independent agencies, and that in any case such agencies did not
have provisions for the removal of agency members similar to that at issue here. Bowsher,
106 S. Ct. at 3188 n.4. This effort was unsuccessful because the opinion itself contains the
seeds for the overruling of the decision in Humphery's Executor because (1) conditions imposed on execdtive removal authority in the case of independent agencies as so broad as to
be no restriction and (2) if the agencies truly are independent then they are arguably a
nonexecutive agency exercising an executive function which is exactly what Bowsher found
to be impermissible. See Schwartz, supra note 6, at 120-22.
37. This is an inference drawn from the context of the rendering of this decision. No
party attacked the constitutional validity of the statute before the Eleventh Circuit. The
constitutional issues were apparently raised sua sponte by the court. F.C.C. v. Florida
Power Corp., 107 S. Ct. at 1111. Of course, the Eleventh Circuit did not have the benefit of
the Bowsher decision at the time of its decision. This is not fatal to my claim as the Chadha
decision by itself was read as inviting this reconsideration. The Bowsher decision merely
reinforced it. See supra notes 17-29. Further, given other recent decisions by the Supreme
Court and the long history of treating rate-making decisions as a proper subject for delegation to administrative agencies, it is difficult to offer any other explanation for the nature of
the Eleventh Circuit's opinion. See Thomas v. Union Carbide Agric. Prods., 473 U.S. 568
(1985); Northern Pipeline Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982); F.P.C. v. Hope
Natural Gas Co., 320 U.S. 591 (1944). An advantage of my analysis is that it avoids putting
the decision of the Eleventh Circuit in Florida Power Corp. in the category of that of the
district court decision in Jaffree v. Board of School Comm'rs, 554 F. Supp. 1104, 1128 (S.D.
Ala. 1983). In that case, the Eleventh Circuit criticized the district court for trying to effectively overrule prior Supreme Court opinions directly on point in determining whether Alabama's one minute of silent meditation or voluntary prayer statutes were constitutional.
Jaffree v. Wallace, 705 F.2d 1526, 1532-33 (11th Cir. 1983), aff'd, 472 U.S. 38 (1985). The
Supreme Court commented favorably upon this aspect of the decision. Jaffree, 472 U.S. at
47-49.
38. 772 F.2d 1537 (11th Cir.), reh'g denied, 778 F.2d 793 (11th Cir. 1985) (en banc),
rev'd, 107 S. Ct. 1107 (1987). See Burris, supra note 4, at 999, 1005-07.
39. FCC v. Florida Power Corp., 107 S. Ct. 1107 (1987).
40. The Eleventh Circuit apparently is not wedded to the formalistic approach in all
separation of powers cases. See Smith v. Meese, 821 F.2d 1484, 1489-93 (11th Cir. 1987)
(used a paragmatic approach to resolve whether the courts are precluded from reviewing the
Attorney General's prosecution policies under the separation of powers doctrine).
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Pole Attachment Act,"' impermissibly delegated to the FCC the inherently judicial functions of determining whether a takinge' of property had
occurred and what constituted just compensation.4"
The Supreme Court fundamentally disagreed. First, the Court held
that there was no taking in this case 4 analogous to that which occurred

in Loretto v. Teleprompter Manhattan CATV Corp.,"s because "nothing
in the Pole Attachment Act as interpreted by the FCC in these cases
gives the cable companies any right to occupy space on the utility poles,
or prohibits utility companies from refusing to enter into attachment
agreements with cable operators.' 46 The substantial reduction of the lease
compensation by the subsequent FCC order did not convert this originally voluntary transaction, in which the utilities agreed to permit the use
of the utility poles by the cable companies, into a per se taking under the
Loretto case.' 1 Second, the Court reaffirmed the theory that rate regulation does not constitute a taking unless it so limits the return to the property owner that the "constitutional calculus of reasonableness" is violated.48 In Florida Power Corp. the FCC used a statutorily established
formula for determining the maximum permissible rate to reduce the rate
of compensation for the use of the utility poles under the contracts. The
FCC rate established by this procedure clearly did not constitute a
9
taking.'
Because the Court found there was no taking issue involved and that
the rate making formula used in the case by the FCC was constitutionally
valid, it did not consider the issue raised by the Eleventh Circuit's opinion concerning whether such issues are part of the inherent judicial power
that Congress may not delegate to the executive department or indepen41. 47 U.S.C. § 224 (1982).
42. U.S. CONST. amend. V.
43. 772 F.2d at 1544-46. The court appeared to use the formalistic approach to return to
the traditional position that some matters are the exclusive province of the judiciary to
resolve and cannot be delegated to an agency for binding resolution. See Ohio Valley Water
Co. v. Ben Avon Borough, 253 U.S. 287 (1920); Crowell v. Benson, 285 U.S. 22 (1932).
44. 107 S. Ct. 1107, 1113 (1987).
45. 458 U.S. 419 (1982). In Loretto, the Supreme Court held that "a permanent physical
occupation authorized by the government is a taking without regard to the public interests
that it may serve." Id. at 426.
46. 107 S. Ct. at 1112. This has been read as a significant narrowing of the Loretto case.

L. TRIBR, AMERICAN CONSrTUTIONAL LAw 603 n.32 (2d ed. 1988).
47. 107 S. Ct. at 1112-13.
48. Id. at 1113 (quoting Permian Basin Area Rate Cases, 390 U.S. 747, 769 (1968)). Justice Powell, in a concurring opinion in which Justice O'Connor joined, emphasized that this

was a complex factual and legal question not easily given to accurate characterization by a
single phrase or sentence. Id. at 1113-14 (Powell, J., concurring).
49. Id. at 1113.
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dent agencies for resolution." Despite these words of reservation, the Supreme Court apparently has implicitly rejected the use of the formalistic
approach adopted in the Bowsher and Chadha cases in determining the
scope of judicial power under the separation of powers doctrine. By the
pragmatic approach it used in resolving the fifth amendment claims, the
Court in Florida Power Corp., indicated that the scope of the judicial
power is not self-evident. Under the formalistic approach, the Court
should have reordered its consideration of the issues to first resolve what
department of government has the authority to resolve the taking
claims-the executive or judiciary. If the Supreme Court had used the
formalistic approach of the Bowsher and Chadha cases, then the determination of whether this constituted a taking might be viewed as clearly
falling either on the judicial or executive side of the line separating their
powers, regardless of the ultimate substantive outcome on the taking
claim issues. Only after having resolved this issue would the Court have
gone on to resolve the taking claims themselves.el By implication, the
Court maintained the traditional pragmatic approach to separation of
powers issues when they concern delegation by Congress of quasi-legislative or quasi-judicial authority to the executive branch or independent
agency.
One manner in which this inconsistency in approach can be explained
is to assume that there are two categories of separation of powers claims
in the nondelegation context. When the Supreme Court considers separation of powers issues that involve potential invasions by Congress of the
functions of the executive or judicial branches, the formalistic approach is
used because of the danger that arguably no political entity other than
Congress itself can recall the delegated authority." Congress would have
to act in order to retract the delegated authority which it is itself exercising. Such a circumstance invites the threat of eventual tyranny by the
legislative branch expanding the scope of its authority until it has substantial control over the executive function through the reservation of executive type powers to itself. This was the very threat that separation of
powers was designed to deter."' When a case concerns traditional questions of delegation of legislative or judicial authority by Congress to the
executive, judiciary, or independent agencies, Congress may act through
new legislation to withdraw the delegated authority where it perceives
abuse by the other branch of government or agency. Thus, Congress, a

50. Id. at 1113 n.8.
51. This is the decision paradigm used in both Bowsher and Chadha.
52. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (particularly the
concurring opinion by Justice Jackson).
53. Burris, supra note 4, at 993; 1 THE FOUNDEPs' CO~sTruTioN 311-35 (P. Kurland &
R. Lerner eds. 1987).
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politically independent authority from that body which is exercising the
delegated authority, is available to check any excesses in a traditional delegation case. When Congress delegates authority to itself, no such independent checking authority exists to legislate the withdrawal of the delegated authority in order to check the abuse of the delegated power. The
Court faced a choice, in light of the absence of any political branch to
serve as a check on congressional use of delegated authority. The Court
could either create a check founded in the structure of the Constitution
which would limit the ability of Congress to exercise such power in an
arbitrary fashion,5 or adopt a formalistic approach to the issue that effectively precludes Congress from expanding its role in our constitutional
system beyond traditional concepts of legislative action. The Court chose
the latter course. If this conclusion about dichotomy in approaches is correct, 5 then the Eleventh Circuit, other courts" and commentators have
erred in attempting to read the Bowsher and Chadha cases as establishing a new regime of doctrine dealing with all types of delegation.
B. Procedural Due Process
In a variety of cases which raised questions concerning procedural due
process claims,57 the Eleventh Circuit applied the now traditional balancing test established by the decision in Mathews v Eldridge."
More precisely, our prior decisions indicate that identification of the specific dictates of due process generally requires consideration of three distinct factors: First, the private interest that will be affectd by the official
action; second, the risk of an erroneous deprivation of such interest
through the procedures used, and the probable value, if any, of addi54. See Chadha,462 U.S. at 919 (Powell, J., concurring in the judgment) (improper delegation of judicial function to Congress because no criteria to guide oi limit its exercise of
this power).
55. Whether this analysis is correct shall shortly be revealed. The Supreme Court will
resolve the persistent problem of whether the participation by the judiciary in the process of
selection and monitoring of independent counsel under the Ethics in Government Act is a
violation of the separation of powers and unconstitutional. In re Sealed Case, 838 F.2d 476
(D.C. Cir.), review granted sub norm. Morrison v. Olson, 108 S. Ct. 1010-11 (1988) (probable
jurisdiction noted). See Walsh, The Independent Counsel and the Separationof Powers, 25
HOUSTON L. Rav. 1 (1988).
56. The three-judge district court which originally decided the Bowsher case rejected
just.such an attempt to broaden the principles of the Chadha case. Synar v. United States,
626 F. Supp. 1374, 1382-91 (D.C.C. 1986) (per curiam).
57. U.S. CONsr. amend. V reads in pertinent part, "nor shall any person... be deprived
of life, liberty, or property, without due process of law." U.S. CONST. amend. XIV § 1 reads
in pertinent part, "nor shall any State deprive any person of life, liberty, or property, without due process of law."
58. 424 U.S. 319 (1976).
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tional or substitute procedural safeguards; and finally, the Government's
interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement
would entail."9
Implicit in the Mathews balancing formulation is an initial finding by the

court that a property or liberty 0 interest exists which is entitled to procedural due process protection. In the context of determining whether a
constitutionally protected property interest exists, the Eleventh Circuit

applied the legitimate expectation standard established in Board of Regents of State College v. Roth." "To have a property interest in a benefit,

a person clearly must have more than an abstract need or desire for it. He
must have more than a unilateral expectation of it. He must, instead,
have a legitimate claim of entitlement to it.""1
The Eleventh Circuit again broke no new conceptual grounde in deter59. Id. at 334-35. Actually, the test as applied has been treated as involving four parts:
(1) the nature of the private interest subject to governmental action; (2) the risk of erroneous deprivation of that interest by the governmental action under the procedures currently
used; (3) the value, if any, of additional or new procedures in avoiding the risk of erroneous
governmental action; and (4) the government's interest in efficient procedures in conservation of the public fisc.
60. None of the liberty interest aspects of these cases is discussed in this Article. In.the
following cases, the court discussed liberty interest concerns in the context of procedural
due process claims. Hatcher v. Board of Education, 809 F.2d 1546, 1555-59 (11th Cir. 1987)
(freedom of speech and association); Nicholson v. Gant, 816 F.2d 591, 599-600 (11th Cir.
1987) (per curiam) (freedom of speech); Evans v. Johnson, 808 F.2d 1427, 1428 (11th Cir.
1987) ("A convicted prisoner has no absolute constitutional right to visitation, such privilege
being subject to the discretion of prison authorities, provided the visitation policies of the
prison meet legitimate penological objectives."); Ellard v. Alabama Bd. of Pardons & Paroles, 824 F.2d 937 (l1th Cir. 1987) (parole right is a constitutionally protected liberty interest); Nash v. Auburn Univ., 812 F.2d 655, 660 (11th Cir. 1987) (summarily noted); Taylor v.
Ledbetter, 818 F.2d 791, 794-800 (11th Cir. 1987) (en banc). See also DeWeese v. Town of
Palm Beach, 812 F.2d 1365, 1367 (11th Cir. 1987) (The court held that personal grooming
and dress are protected liberty interests under the Fourteenth Amendment of the United
States Constitution.); Martinelli v. Dugger, 817 F.2d 1499, 1506-08 (11th Cir. 1987) (The
court affirmed the validity of prison regulations concerning hair length, shaving, and religious dietary regulations as sufficiently related to substantial government interests to outweigh the prisoner's freedom of religion interest.). But see Taylor v. Ledbetter, 818 F.2d
791, 809-22 (11th Cir. 1987) (en banc) (Tjoflat, J., concurring in part & dissenting in part
with Roney, C.., & Hill, J.). Cf. Wideman v. Shallowford Community Hosp., Inc., 826 F.2d
1030, 1036-37 (11th Cir. 1987).
61. 408 U.S. 564 (1977).
62. Id. at 577.
63. Nor did any other courts, although commentators did continue the quest for a more
satisfying conceptual framework for resolving procedural due process cases. See, e.g., Alexander, The Relationship between ProceduralDue Process and Substantive Constitutional
Rights, 39 U. FLA. L. Rav. 323 (1987); Terrell, Liberty and Responsibility in the Land of
"New Property":Exploring the Limits of ProceduralDue Process, 39 U. FLA. L. 11Ev. 351
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mining either what constitutes a property right subject to constitutional
protection under procedural due process or what process is due if such
right exists." Both inquiries require a court to engage in detailed factual
analysis of the claims made in each case in order to resolve the issues."
This the court did, and generally avoided writing opinions on these issues
which had a conclusory style," a tendency it had shown in the past. 7
Two cases illustrate these points.
In Hatcher v. Board of Education and Orphanagefor Bibb County,"
the Eleventh Circuit demonstrated how detailed factual analysis of a case
is critical to determining whether a constitutionally protected property
interest exists and what process is due in light of the property interest.
This case involved a dispute over the reassignment of a school principal
to the position of media and specialist librarian because no comparable
principal positions were available at the time of her removal from her
principal position due to school closings." Soon after Hatcher was reassigned, comparable principal positions became available. Hatcher applied
for the positions, but was not chosen. Hatcher sued claiming the Board of
Education had violated her procedural and substantive due process
rights. The district court concluded that Hatcher had no legitimate claim
to a property interest under Georgia law. Further, the district court found
there was no deprivation even if a property interest existed, because she
was not demoted in the transfer process. The Board's procedure was sufficient to meet the requirements of due process because there was no constitutionally protected property interest at stake. The Eleventh Circuit
only partially agreed and reversed the district court on its findings concerning the existence of a protected property interest under Georgia law
and on whether post-deprivation hearings were necessary in these
7
circumstances. 1
First, Hatcher argued that the claim of a constitutionally protected

(1987); Mashaw, Dignitary Process: A PoliticalPsychology of Liberal Democratic Citizenship, 39 U. FLA. L. REv. 433 (1987).
64. See Burris, supra note 4, at 1002-05; Menefee, Constitutional Law-Civil, 38 MERCER L. REv. 1115-18, 1120-24 (1987).
65. See, e.g., Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985).
66. Even when the court used a conclusory style in property interest determinations, it
did so in cases where there was little dispute over whether a property interest existed. See,
e.g., Messick v. Leavins, 811 F.2d 1439 (11th Cir. 1987); Nash v. Auburn Univ., 812 F.2d 655,
660 (11th Cir. 1987).
67. See Burris, supra note 4, at 1004-05.
68. 809 F.2d 1546 (lth Cir. 1987).
69. Id. at 1548.
70. Hatcher also alleged violations of her First Amendment and associational rights had
occurred because she was reassigned in retaliation for her participation in protests over the
school closings. This aspect of the decision is not discussed in this Article. Id. at 1555-59.
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property entitlement was based upon a mutual understanding between
the school system and the principals that when a principal is removed
from an administrative position, the principal is placed in a comparable
position. The Eleventh Circuit agreed with the district court on this issue,
and rejected Hatcher's claim, finding insufficient evidence to establish "a
mutually explicit understanding that [Hatcher] was to be given a comparable administrative position. '7 Further, Hatcher's argument relied upon
the decisions of the superintendent, which were not in any sense final in
personnel matters. Such decisions were merely recommendations to the
Board of Education, which had the ultimate authority to accept or reject.
The superintendent's statements, that the Board would attempt to give
the displaced principals comparable administrative positions as they became available, were vague assurances that did not create any legitimate
property interest expectations. A more explicit commitment, such as 7a
specific promise of continued employment in the position of principal,
was necessary in order for the court to find that a constitutionally protected property interest was created."
But Hatcher also claimed that a property interest was established by
the Georgia Fair Dismissal Law.7 ' This law provided that tenured teachers shall not be denied employment unless certain substantive and procedural requirements were met. There was no doubt that Hatcher qualified
under the Georgia law as a tenured teacher. The Eleventh Circuit found
that this constituted a constitutionally protected property interest, as the
Georgia statute limited the grounds upon which a school board could refuse to renew a contract or demote a tenured teacher.75 Statutes, which
71. Id. at 1549.
72. See also Washington v. Kirksey, 811 F.2d 561, 563 (11th Cir. 1987) (constitutionally
protected property entitlement to teaching position founded in part on a specific agreement
between the teacher and the school board).
73. 809 F.2d at 1549-50.
74. Id. at 1550. GA. CODE ANN. § 20-2-940 (1987). The threshold issue in any case is; does
a liberty or property interest exist which is subject to protection under the Constitution.
There are two types of liberty and property interest rights under the Constitution: First,
those which are guaranteed as a matter of federal law; second, those claims which arise from
expectations created by the operation of state of law. Both these sets of property and liberty
interests are protected by procedural due process. In each case there must be either a
predeprivation hearing or in extraordinary cases, post-deprivation hearings which provide
sufficient procedural safeguards. Taylor v. Ledbetter, 818 F.2d 791, 794 (11th Cir. 1987) (en
banc).
75. 809 F.2d at 1551-52. See Harris v. Birmingham Bd. of Educ., 817 F.2d 1525, 1527
(11th Cir. 1987) (Harris questioned whether the notice of intent to terminate his employment provided him with sufficient detail of the charges so that he had a fair opportunity to
rebut them. It was clear from the record that he did have sufficient notice of the charges.
Harris also alleged that the notice given violated the Alabama statute concerning notice to
employees who are being terminated by a board of education. The court drew a distinction
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impose such restraints on the exercise of government power, create a mutually understood expectation that constitutes a legitimate claim of a
property entitlement as a matter of constitutional law.'
Once the Eleventh Circuit determined that a constitutionally protected
property interest was at stake, then the issue was whether the alleged
demotion 77 was done in a manner that violated the requirements of procedural due process.' The court applied a balancing test s which "considbetween the creation of a property interest by the state statute and the requirement of
certain procedural steps under the statute for valid termination. As to the former, the court
held that it must take cognizance of these statutory procedures in determining whether a
constitutionally protected property interest exists, but as to the latter the fact that the state
statute may provide additional procedural protection beyond those required by due process
is not cognizable under a Fourteenth Amendment procedural due process claim.).
76.

809 F.2d at 1551-52. See also Hill v.Ogburn, 812 F.2d 679, 681-82 (11th Cir. 1987)

(The Supreme Court in Wright v. City of Roanoke Redevelopment & Hous. Auth., 107 S.
Ct. 766 (1987), held that the Housing Act of 1937 and the Brooke Amendment created enforceable rights which tenants may enforce against local housing authorities in"
a § 1983
action. In light of this holding the Eleventh Circuit held the district court improperly dismissed plaintiff's action against the local housing authority where it sought enforcement of
rights granted to it as third party beneficiaries of the local housing authority contract with
HUD.). In Nichoison v. Gant, the court held that an employee handbook which was adopted
as official policy created a constitutionally protected property interest. "[Tihe Commission's
handbook of employee policies and procedures and the conduct of the parties establishes
the existence of 'rules or mutually explicit understandings supporting Nicholson's claim to a
property interest.'" 816 F.2d 591, 597 (11th Cir. 1987) (per curiam) (quoting Winkler v.
County of DeKab, 648 F.2d 411, 414 (5th Cir. 1981)). The handbook provided that in the
case of the discharge of an employee who was a regular or permanent employee, that person
was entitled to receive "notice setting forth the reasons for the dismissal and the right to a
hearing before the commission." 816 F.2d at 593.
Obviously, not all statutes will have such an effect. In Florida State Lodge FOP v. City of
Hialeah, the court addressed the issue of whether a reduction in accrued sick leave and
vacation days constituted a deprivation of a property interest subject to constitutional protection under the due process clause. 815 F.2d 631, 634 (11th Cir. 1987) (per curiam). Under
Florida law, unless a preservation of rights statute or. ordinance applies, employees have no
legitimate expectation that a property interest was created in the accrued sick leave or vacation days. Id. at 635. See also Cunningham v. Adams, 808 F.2d 815, 821 (11th Cir. 1987)
(Cunningham was denied procedural due process because the Palm Beach Board of County
Commissioners did not follow its own rules in awarding a concession contract. The court
found that the criteria established for evaluating bidders for the concession contract was
insufficient to create a legitimate expectation of entitlement. The court characterized the
expectation alleged by Cunningham as a unilateral one under the Roth test, because the
criteria used to determine the award of concession contracts was subjective in nature and
vested the Board with considerable discretion.).
77. It is clear that under the law Hatcher had properly alleged that she was demoted,
and that this constituted a deprivation of her property interest because she was transferred
to a position with less responsibility, prestige, and salary as defined by the Georgia statute.
809 F.2d at 1551-52.
78.

Id. at 1552.

79. The court referred to the decision in Cleveland Bd. of Educ. v.Loudermill as the
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ered the significance of private party interest in retaining employment,
the value for the employee to be able to present his or her side of the
case, and the governmental interest in immediate action" 0 in determining the extent of procedural protections offered by the Constitution. The
initial demotion of Hatcher occurred as a result of the elimination of the
position. In such cases, there was no entitlement to a hearing as a matter
of constitutional law because it "would cause significant delays and impose substantial administrative burdens upon the school system."8 1 The
delay and expense associated with holding a hearing in such a case would
be substantial, and the benefits to the individuals minimal, because of the
abolition of positions.82 It was a case of scarce resources, a limited number of available positions for a large group of equally well qualified individuals, all of whom were entitled to one of the available positions.8 3
source of the balancing analysis, 470 U.S. 532 (1985). In that case, the Supreme Court rejected then Justice Rehnquist's bitter with the sweet analysis of procedural due process
claims developed in Arnett v. Kennedy. 416 U.S. 134 (1974). The balancing test referred to
in the Loudermill opinion reflects that which was adopted in Mathews v. Eldridge. 424 U.S.
319 (1976). The Eleventh Circuit did not always avoid slipping into what looked like a return to the Rehnquist bitter with the sweet approach. Cf. Alabama v. Lying, 811 F.2d 567
(11th Cir. 1987) (per curiam) (property entitlement dependent upon the state satisfying the
requirement of § 1505 of the Food Security Act of 1985 which prohibited the state from
collecting sales tax on items purchased with food stamps).
80. 809 F.2d at 1553. This version of the Eldridge balancing test improperly simplifies
the four factors to be considered in determining what process is due into two: the importance of the property interest claimed and the need for immediate government action. See
supra note 59. Fortunately, the court went on to consider all the relevant factors in determining what process was due. See text accompanying infra notes 84-87.
81. 809 F.2d at 1553. This is the fourth factor in the Eldridge balancing test. See supra
note 59.
82. 809 F.2d at 1553. Presumably, the court was referring to second element of the Eldridge balancing test "the risk of an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of additional or substitute procedural safeguards" when the court concluded there would be minimal benefits in imposing any additional procedures. 424 U.S. at 334-35.
83. 809 F.2d at 1553. Cf. Ort v. White, 813 F.2d 318, 326-27 (11th Cir. 1987) (While it is
true that prisoners do have procedural and substantive due process rights, such rights must
be balanced against the needs and exigencies of institutional environment. Ort was punished
by denying him access to water even though the normal disciplinary procedures were not
followed. The exigencies of the circumstance justified this departure from the normal procedures. The prison officer in this case was confronted with the supervision of a work squad of
prison inmates. He could not effectively discipline Ort or control his squad if he could not
take immediate action to punish Ort's misconduct. This circumstance obviously qualifies as
an emergency demanding immediate action. It justified the failure to follow the normal procedure.); Brown v. Smith, 813 F.2d 1187, 1188-89 (11th Cir. 1987) (per curiam) (When
prison officials are engaged in activity designed to restore or maintain discipline in the
prison setting neither the courts nor a jury in the context of a civil rights action may substitute their judgment for that of the prison officials. The Fourteenth Amendment does not
offer any form of protection against such necessary action by prison officials.); Everett v.
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Once the initial reassignments were made, however, the Eleventh Circuit held that there was a constitutional requirement of a hearing with
regard to comparable positions which subsequently became available."
The court found that the Board erred in using a process that did not
provide an adequate hearing to protect those tenured teachers with a continuing property interest in the presently vacant comparable positions
before the Board chose to assign the position to individuals who did not
have a similar property interest." Accordingly, the Board must provide
Hatcher with a hearing. In order for this hearing to satisfy the demands
of procedural due process, the Board must provide Hatcher with (1) written notice identifying why she was not assigned to the recently vacanted
comparable position and an explanation of why the position was assigned
to another non-property interest holding individual;" (2) a list of any adverse witnesses; (3) reasonable time to prepare for the hearing; and (4) an
opportunity to confront adverse witnesses and present her own witnesses
and arguments in her defense.8 7 These requirements ensure that Hatcher
shall receive a "meaningful hearing." s
Napper, 825 F.2d 341, 346 (11th Cir. 1987) (suspension and dismissal of a firefighter based
upon refusal to take mandatory urinalysis test); Sheley v. Dugger, 824 F.2d 1551, 1559-64
(11th Cir. 1987) (Edmondson, J., dissenting) (prisoner received all the procedural protection
required by due process and administrative rules). But see Everett, 825 F.2d at 350-51
(Kravitch, J., concurring & dissenting in part) (summary suspension of a firefighter based
upon the refusal to take a mandatory urinalysis test violated due process).
84. 809 F.2d at 1554. The denial of her property interest in a comparable position continues as long as she remains in the media specialist/librarian position. "The governmental
interest in immediately filling vacancies does not outweigh this individual interest where the
school reorganization is complete." Id.
85. Id. at 1553-54. The court correctly characterized this post-deprivation hearing as a
critical factor in the decision to permit the Board such wide latitude in the initial decision
process. Id. at 1554. It is at this stage that inequities in the predeprivation process can be
corrected. Interestingly, the court did not indicate such a hearing would be required if the
position was assigned to another tenured teacher who had originally suffered a property
deprivation as a result of the initial reassignments.
86. Cf. Sicker v. Commissioner, 815 F.2d 1400, 1401 (11th Cir. 1987) (inadequacy of notice found based upon a statute).
87. 809 F.2d at 1554-55.
88. Id. at 1554. See also Nicholson v. Gant, 816 F.2d 591, 598 (11th Cir. 1987) (per
curiam) "[T]he minimum requirements of procedural due process require that the employee
receive written notice of the reasons for termination and an effective opportunity to rebut
those reasons prior to termination."); Washington v.Kirksey, 811 F.2d 561 (11th Cir. 1987);
Coleman v. Smith, 828 F.2d 714, 717 (11th Cir. 1987) (prisoner received all the process he
was due under the due process clause); Everett v. Napper, 825 F.2d 341, 346 (11th Cir. 1987)
(suspension and dismissal of a firefighter based upon his refusal to take a mandatory urinalysis test); Sheley v. Dugger, 824 F.2d 1551, 1554-55 (11th Cir. 1987) (due process and administrative rules required a meaningful hearing). In Kirksey, Washington was certified as a
JROTC teacher and did not hold a regular teaching certificate. He was disciplined by the
Army and the school board for engaging in a fist fight with another JROTC teacher. Wash-
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Less satisfying in their analysis are cases"9 like Nash v. Auburn University" that illustrate how the court sometimes abandons the application of
the Roth/Eldridge analysis in considering such claims. The Nash case
concerned the now somewhat infamous Auburn student disciplinary system."' Nash and Perry, students at Auburn University School of Veterinary Medicine, were suspended for academic dishonesty. They brought
suit under 42 U.S.C. § 1983" claiming that their suspension was unlawful
for a variety of reasons. The district court granted summary judgment for
Auburn University. On appeal, Nash and Perry claimed that Auburn University denied them procedural due process in violation of the fourteenth
amendment," because they (1) received inadequate notice of the charges
which deprived them of a meaningful opportunity to respond to the
charges;" (2) received insufficient time to prepare an adequate defense;9s
(3) were denied an opportunity to cross-examine witnesses;9" (4) were deington agreed to a 90-day suspension as punishment. However, Belton, the other teacher
involved, did not agree to this disciplinary action and the superintendent of the school
board wrote to the Army requesting that Washington and Belton be decertified from teaching in the JROTC program. The Army decertified Washington but not Belton. In light of
this new information, the superintendent recommended to the school board that Washington's contract be terminated. Washington contended that the superintendent's action violated the written agreement he had with the school board concerning his 90-day suspension
and that his loss of employment was a deprivation of property without due process of law.
Kirksey, 811 F.2d at 563. The court held that a tenured teacher has a constitutionally protected property interest in his job. He cannot be dismissed without notice and a hearing. Id.
While Washington did receive procedural due process protection in the context of two hearings held prior to his agreeing to the 90-day suspension, he was not properly offered a third
hearing in light of the subsequent actions of the superintendent. The actions of the superintendent effectively muted any opportunity for Washington to place before the board his
concerns with regard to the matter. This denied Washington a meaningful hearing. Id. at
564.
89. See supra note 66.
90. 812 F.2d 655 (11th Cir. 1987).
91. This status was achieved at least in part by the controversy concerning how the process worked or did not work in 1987 during the trials and tribulations of Jeff Burger, the
star quarterback of the Auburn football team.
92. 42 U.S.C. § 1983 (1982).
93. 812 F.2d at 656-57.
94. Id. at 661. The, students received written notice that they were charged with violation of the Student Code of Professional Ethics on June 6, 1985. They were given 72 hours
to prepare their defense. On June 10, they were given an additional 48 hours to prepare
their defense and on June 11 they were given a written memorandum advising them with
greater specificity of the charge against them and the witnesses which would be called. This
process was agreed to by all the parties. Id. at 656-57. Cf. Kennedy v. Bowen, 814 F.2d 1523
(11th Cir. 1987) (notice required by statute); Sicker v. Commissioner, 815 F.2d 1400, 1401
(11th Cir. 1987) (inadequacy of notice claim based upon a statute).
95. 812 F.2d at 661. They also alleged that a denial of a requested recess of the hearing
improperly impaired their ability to present and prepare an adequate defense. Id.
96. Id. at 658. During the hearing the students were allowed to consult with their attor-
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nied a hearing before a Board which was not prejudiced by a contemporaneous controversy concerning
the honor code; and (5) were denied a
7
meaningful appeal process.'
In its analysis of these due process claims, the Eleventh Circuit assumed that the students had both a liberty and a property interest in
continuing their enrollment in the Auburn University School of Veterinary Medicine.'8 The Eleventh Circuit purported to apply the balancing
test adopted in Mathews v. Eldridge," in determining whether the process provided Nash and Perry in the suspension hearing was adequate to
meet the standards of due process.10 0 However, the entire opinion was
written as if the process provided by the rules of the University's disciplinary process was adequate to meet constitutional concerns. The court
summarily rejected all claims that due process was not provided by the
disciplinary process. The opinion focused on whether the system's required procedures were followed and not abused.10 1 The court never engaged in the balancing process dictated by Eldridge. Of course, some of
the due process claims did not require the court to engage in such an
analysis, because of the failure of the record to support the allegations, or
because the students were not requesting additional procedural protection not found in the University's procedures.102 But the court erred in
ney, but the attorney was not permitted to participate in the hearing. The students were
permitted to ask questions of adverse witnesses through the Chancellor who sat as Chair of
the Disciplinary Board. The students objected to this limited form of cross-examination. Id.
97. Id. at 661.
98. Id. at 660.
99. 424 U.S. 319, 335 (1976).
100. 812 F.2d at 660. The court disposed of the claim of error in the process concerning
notice on waiver principles. The court held that any claim as to the inadequacy of the notice
and its timing was waived because the students had agreed to the timing and the notice
provided. Additionally, at no time during the June 12 hearing did the students object to the
timing of the notice and the hearing. Id. at 661-62. In dicta the court noted it believed the
notice was sufficient for due process purposes even if the issue had not been waived by the
parties. Id. at 662. The students were not entitled to their request for a summary of the
testimony which would be given against them along with the notice of the charge. Such
summaries are required only where the students were not present to hear the evidence
against them and in such circumstances they must be given the names of the accusing witnesses and a report of their testimony so they may respond to them in a later forum. See
Dixson v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961), cert. denied, 368 U.S.
930 (1961). No such circumstance was present because the students attended the hearing.
812 F.2d at 662-63.
101. 812 F.2d at 665. The court focused on whether the denial of the recess request was
within the discretion of the presiding officer and that, in the context of this case, cannot be
said to have been an erroneous decision resulting in a deprivation of their right to crossexamination under the due process clause.
102. The allegation that the contemporaneous controversy over academic dishonesty at
Auburn University unfairly prejudiced the tribunal was not sufficient to give rise to a charge
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treating all the due process claims in this manner.
For example, the court disposed of the denial of right to cross-examine
witnesses claim by summarily noting that the procedure which provided
for cross-examination conducted by the addressing of questions to the
Chancellor, the presiding Board member, who then asked witnesses the
questions, was adequate for purposes of due process.103 The court noted
that in a student disciplinary proceeding the right to cross-examine was
not coextensive with that of a litigant in either a civil or criminal proceeding in court.e 4 This was an issue which required the use of the Eldridge balancing test, because it involved a request for a process plainly
not permitted under the University procedure.0 5 The court clearly did
of bias sufficient for purposes of a due process claim. It was mere speculation or inference.
There was nothing in the record to support the allegation. Id. See Florida State Lodge FOP
v. City of Hialeah, 815 F.2d 631, 633-34 (11th Cir. 1987) (per curiam). In Florida State
Lodge, the mere allegation that the city also was a participating party in the collective bargaining process as well as the party who ultimately resolved the collective bargaining issues
in case of an impasse was not sufficient by itself to justify holding that such process violated
the procedural due process requirement that the impasse decision be made by an unbiased
decisionmaker. There must be some other evidence that the City Council was biased in a
way which makes it incapable of granting a meaningful hearing. Id.
The claim of an evidentiary error in the proceedings is another example of the court's use
of a summary approach. The court found that the hearing board did not erroneously admit
the testimony concerning the conduct of the students at other examinations. This information was relevant for purposes of determining motive and intent. It would be admissible
even under the Federal Rules of Evidence. 812 F.2d at 665-66. See FED. R. Eviv. 404(b). The
fact that one student who sat on the Board had prior knowledge of the allegations of misconduct by Nash and Perry is not sufficient to cause his disqualification from the tribunal as
biased. Mere prior knowledge is not sufficient to create a presumption of bias. 812 F.2d at
666.
103. Id. at 663-64.
104. Id. at 664. The court also referred to a possible waiver of this claim because the
students failed to avail themselves of the opportunity to question witnesses through the
Chancellor. Having failed to do so they could not then claim they had been denied a due
process through this limited form of cross-examination. Id.
105. The court half heartedly applied the Eldridge balancing test to one claim. The students alleged that the appeal process was inadequate because de novo review of the record
did not occur at each tier of the appellate review process. Only the faculty committee made
a de novo review of the record. The court found that it was not necessary that all reviews of
the proceeding be de novo in nature. It was constitutionally permissible that the Dean and
the President of the University merely reviewed the report of the faculty committee. Id. at
666-67. "[Tjhe risk of an erroneous decision carried a serious sanction, surely not without
potential detrimental effect to their future professional educations and work lives." Id. at
667. However, the process here was adequate to protect against erroneous decision making,
and "the potential value of the two additional procedures" requested by the students was
doubtful. Id.
The court also found there was substantial evidence to support the Board's decision, thus,
it was not an arbitrary decision violating due process. Id. at 667-68. The court, however, did
not determine whether the appropriate standard by which an evidentiary record should be
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not use this approach.
Of course, even if one suffers some form of denial of procedural due
process, it is not always certain that a remedy is available in federal
court.e In Messick v. Leauins,107 Ronald and Trish Messick brought suit
under section 1983108 alleging that they were deprived of their property
without due process of law when their cypress barge was burned at the
direction of Apalachicola city officials.10 ' The district court applied Parratt v. Taylor,' 0 and granted summary judgment for the defendants, because state tort remedies were adequate to protect against the alleged due
process deprivations.'
The state tort remedies available to the plaintiffs
qualified an adequate post-deprivation remedial process."1
The Eleventh Circuit held that the district court erred in holding that
state tort remedies were adequate in this circumstance, because such
post-deprivation remedies should be used only when it is impractical to
provide a predeprivation due process hearing, or the circumstances are

judged to ensure such decisions comply with due process is the substantial evidence test or
the arbitrary and capricious test. This remains an unresolved issue in the Eleventh Circuit.
It should be noted, though, that in the case of termination of a teaching contract the court
has required that there be substantial evidence to support such a termination decision in
order to comply with the requirements of due process. Holley v. Seminole County School
Dist., 755 F.2d 1492, 1499 (11th Cir. 1985).
106. See Gholston v. Housing Auth. of Montgomery, 818 F.2d 776, 780 (11th Cir. 1987).
(Open question whether the admissions provisions,of the Housing Act and the Secretary's
regulations created rights which were cognizable in a § 1983 action filed against the local
housing authority charged with enforcing them).
107. Messick v. Leavins, 811 F.2d 1439 (11th Cir. 1987).
108. 42 U.S.C. § 1983 (1982).
109. 811 F.2d at 1440-41. In order to maintain an action under § 1983 two requirements
must be satisfied. "First, the failure to act must have been a substantial factor leading to
the violation of a constitutionally protected liberty or property interest. Second, the official
having the responsibility to act must display deliberate indifference." Taylor v. Ledbetter,
818 F.2d 791, 794 (11th Cir. 1987) (en banc) (citations omitted).
110. Parratt v. Taylor, 451 U.S. 527 (1981). See also S. NAHMOD, CivnL RIGHTS AND CIVIL
LIBERTIES LITIGATION 125-29, 144-46 (2d ed. 1986) (interesting discussion of Parratt).
111. 811 F.2d at 1441. See also Lee v. Hutson, 810 F.2d 1030 (11th Cir. 1987). The Eleventh Circuit agreed with the district court that Lee had adequate remedies at state law,
because the state's procedures governing the taking of property are not fundamentally unfair on their face, and where an adequate remedy exists under state law to correct alleged
errors in the administration of those procedures, there can be no deprivation without procedural due process because all process "due" has been afforded. Id. at 1031. Lee alleged that
she was terminated from her employment by the Sheriff's Department without due process.
All of the allegations focused on alleged dereliction of duties by the Cobb County Civil
Service Board, the body which presided over her termination hearing. None of the allegations attacked the constitutional validity of the system itself. The Eleventh Circuit found
that no facts were alleged which constituted a "shocking or egregious" deprivation rising to
the level of a constitutional tort. Id. at 1031-35.
112. 811 F.2d at 1441.
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such that it is necessary for the state to take immediate action in order to
guard the public good."' A critical element in the process of determining
whether a predeprivation process is available is whether such a process
has been established by state law. If a state has established a predeprivation process then this normally indicates the feasibility of a predeprivation hearing. Therefore, such cases are not within the scope of Parratt.In
Messick, the City of Apalachicola had established a process to determine
when property was abandoned and worthless and could be destroyed
without giving notice to the owner.114 The city's process left the determination to the discretion of the employee in charge.1 15 The city did not
indicate that giving of notice was impracticable or not feasible in this
to do so constituted a violation cognizable in a
case."' The city's failure
7
11
section 1983 action.

Ripeness. In two interesting cases from Florida, the Eleventh Circuit,
in not an entirely consistent manner, addressed the issue of when testing
the validity of an administrative decision was ripe for resolution in the
context of a section 1983 action. In Boothe v. Manatee County, Florida,"s the court held that a due process claim based on the taking of
property by the construction of a road was not ripe for federal judicial
action under section 1983 until plaintiff had shown that state law did not
provide an inverse condemnation remedy.1 19 Mere dedication of the land
for governmental use was not sufficient. 2 0 On the other hand, in Corn v.
City of Lauderdale Lakes,'2' the court applied Williamson County Regional Planning Commission v. Hamilton Bank,'22 which held that a section 1983 action for monetary damages arising out of an allegation of a
regulatory taking of property in violation of the United States Constitution was
113. Id. at 1441-43. This is a narrow reading of Parratt.S. NAHMOD, supra note 109, at
144-46. See North American Cold Storage Co. v. Chicago, 211 U.S. 306 (1908) (an example
of an emergency which qualified for summary action exception to due process).
.114. 811 F.2d at 1442.
115. Id. But see Boothe v. Manatee County, 812 F.2d 1372 (11th Cir. 1987) (per curiam).
A due process claim of the taking of a property by the construction of a road was not ripe
for federal judicial action under § 1983 until plaintiff proved that state law did not provide
an adequate post-deprivation remedy by an inverse condemnation action.
116. 812 F.2d at 1442-43.
117. Id.
118. 812 F.2d 1372 (11th Cir. 1987).
119. Id. at 1373. The plaintiff must show such a remedy is either unavailable or inadequate. Id.
120. Id.
121. Corn v. City of Lauderdale Lakes, 816 F.2d 1514 (11th Cir. 1987).
122. Williamson County Regional Planning Comm'n v. Hamilton Bank, 473 U.S. 172
(1985).
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not ripe for review on the merits until the Plaintiff demonstrates, first,
that a final decision by the relevant authority regarding the application
of the regulation to the subject property has been made, i.e., the 'initial
decision-maker has reached a definitive position on the issue that inflicts
an actual, concrete injury,' and second, that no adequate state remedy,
is available to redress the injury occasuch as inverse condemnation,
2
sioned by the final decision.1 3

The court in Corn read Hamilton Bank as standing for the proposition
that when a plaintiff may be adequately compensated through the state
system, the taking of property did not result in denial of a federal constitutional right cognizable in a section 1983 action. 12' The court found that
Corn met the first element of the test by demonstrating that the city had
imposed a complete moratorium on building on his property.' 5 It was
clear to the court that under Florida law, with regard to the second element, the only relief available through the Florida courts was equitable in
26
nature. The property owner could not recover monetary damages.
Thus, Corn met the second element by demonstrating that inverse condemnation actions were not available under Florida law to recover monetary damages."' 7
Mootness. Mootness is a jurisdictional issue founded in the case or
controversy requirement of article III of the Constitution.1 2 If a case is
moot, then the court must order the case dismissed, or remand it to the
lower court or the administrative agency.12 ' The Eleventh Circuit applied
the mootness doctrine in Tallahassee Memorial Regional Medical Center
v. Bowen,'2 0 a case that involved a challenge to the validity of the application of the 1979 regulations promulgated by the Secretary of Health and
Human Services concerning reimbursement to medical care providers
under the Medicare program for medical malpractice insurance costs. The
district court held the 1979 rule invalid and ordered reimbursement
under the pre-1979 regulations.""1 The Eleventh Circuit affirmed the district court and ordered the Secretary to pay "all of the hospitals under
123.

816 F.2d at 1515-16 (quoting Williamson County, 473 U.S. at 193, 196-97).

124.
125.
126.
127.

816 F.2d at 1516.

Id.
Id. at 1517-20.
Id. at 1519-20.

128. U.S. CONST. art. III, § 2, cl. 1.
129. See DeFunis v. Odegaard, 416 U.S. 312 (1974) (per curiam); United States v. Alaska
S.S. Co., 253 U.S. 113 (1920). (Change in substantive law to be applied mooted the controversy between the parties).
130. 815 F.2d 1435 (11th Cir. 1987).

131. Id. at 1441.
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1
the pre-1979 regulations." 2
While the case was pending, the Secretary adopted the position that it
was inappropriate for the court to order payment under the pre-1979 rule
once the 1979 rule was declared invalid, because the Secretary had
promulgated new rules regulating the payment of malpractice insurance
premiums by providers of medicare service." 3 The new rule by its terms
provided that it applied to any health care providers that still have an
open cost report claim pending at either the Program Reimbursement Review Board level or in the courts."3' The Secretary maintained that the
1986 rule applied to all health care providers involved in this litigation.18
The Secretary asserted that the impact of the new rule rendered moot all
issues in the litigation, except the jurisdictional one concerning the five
self-disallowing health care providers, 36 and requested the court to dismiss the lawsuits, because the 1979 regulation no longer controlled the
resolution of issues involved in this litigation. 8 7 The Eleventh Circuit rejected the claim that the 1986 regulation rendered the issues in this case
moot.1 3 The court applied the two part test established in County of Los

132. Id. at 1438.
133. Id. at 1444.
134. Id. at 1445.
135. Id. at 1444-45.
136. Id. at 1445. Their claims did not qualify as moot because the Secretary maintained
that such hospitals may not claim the benefit of 1986 rule. The issue of whether they had
properly preserved their challenge to the reimbursement offered for medical malpractice
premiums was still a live controversy even under the Secretary's analysis. If the court held
that the self-disallowing hospitals had properly preserved the issue of reimbursement for
medical malpractice insurance premiums, then they were entitled to relief under one of two
theories; either the pre-1979 rule or the new 1986 rule should have applied to their claims
and they should have been compensated. I* either case, the Secretary would be required to
pay compensation which the Secretary maintained he was not required to do. Id. at 1449
n.26.
137. Id. at 1446-47, 1449.
138. Id. at 1447-54. The court also found that the mootness doctrine should not apply
because this case presented a circumstance which may recur but yet evade review. There
was a potential danger that in the future a Secretary could promulgate new rules in order to
moot the case and commit the parties to restarting the litigation process. The court was
concerned with the danger of potential abuse through the Secretary's use of the rulemaking
process to circumvent the effects of adverse litigation. While the court did not hold in this
case that the 1986 rule constituted a form of such abuse, it is clear the court believed it
skated close to the line of such an abusive use of regulatory power. Id. at 1456. Further, if
this case was moot, it would result in the wasting of an enormous amount of judicial resources. The court asserted that in the future, similar issues over the validity of the 1979
rule would be raised concerning the validity of the 1986 rule which ultimately would have to
be resolved. Id. at 1452. Given that the basis for holding the 1979 rule invalid turned on
finding that the Secretary had violated rulemaking procedures under the Administrative
Procedure Act, an error which should not recur, this latter point is a dubious assertion at
best. Burris, supra note 4, at 1017-18 (discussing Lloyd Noland Hosp. & Clinic v. Heckler,
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Angeles v. Davis:13 '
(1) it can be said with assurance that 'there is no reasonable expectation
. . .' that the alleged violation will recur, and
(2) interim relief or events have completely and irrevocably eradicated
the effects of the alleged violation.
When both conditions are satisfied it may be said that the case is moot
because neither party has a legally cognizable interest in the final determination of the underlining questions of fact and law."40

The court quite correctly noted that the Secretary misconceived the nature of this litigation. The health care providers had two claims: First,
that the 1979 rule was invalid; second, that the pre-1979 rule should be
applied to compensate them for their payments of medical malpractice
premiums."1 Because of the differential in the payment they would receive under the 1986 rule and the pre-1979 rule, a live controversy contin-

ued to exist between the parties despite the promulgation of the 1986
rule.1 42 The health care providers maintained throughout this litigation
that they were entitled to payment under the pre-1979 rule.1" The Secretary's application of the 1986 rule only ameliorated the harm alleged by

the health care providers. The relief sought by the health care providers
in this case was not completely and irrevocably satisfied by the applica-

tion of the 1986 rule as required by County of Los Angeles v. Davis."

Retroactivity. Retroactivity, in the context of a civil preceeding, is a
762 F.2d 1561 (11th Cir. 1985)).
139. 440 U.S. 625 (1979).
140. 815 F.2d at 1448 (emphasis added by author & citations omitted) (quoting 440 U.S.
at 631). The court also noted that there are three exceptions to the mootness doctrine: First,
"where the issues are capable of repetition, yet evading review," Second, "where an appellant has taken all steps necessary to effect the appeal and to preserve the status quo before
the dispute becomes moot;" Third, "where the trial court's order will have possible collateral, legal consequences." Id. at 1448-49 & n.25 (quoting B & B Chemical Co. v. EPA, 806
F.2d 987, 990 (11th Cir. 1986)).
141. Id. at 1449-50.
142. The 1986 rule differed from the 1979 rule in that it created a sliding scale for reimbursement of medical malpractice insurance premium costs which was tied to the percentage of Medicare services rendered by the hospital. The 1986 rule generally provided substantially increased reimbursement for all litigants in this case as compared with the 1979
rule. Compared to the pre-1979 rule, however, the claimants would receive substantially less
under the 1986 rule in most cases. Id. at 1447 & n.19.
143. Id. at 1449-50. The court also noted that it was inappropriate to remand the cases
to the Secretary for determination of which rule applied, i.e., pre-1979 or 1986, as the Secretary maintained consistently that on remand he intended to apply the 1986 rule. Id. at
1450-51.
144. Id. at 1451. Only one other Circuit Court of Appeals had ruled on this issue, and
then only by implication. Mason General Hosp. v. Secretary of Dep't of Health & Human
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concept founded in concerns of substantive and procedural due process."
The major substantive issue in Tallahassee Memorial"4 concerned
whether, in light of the invalidity of the 1979 rule concerning reimubursement of medical malpractice insurance premiums, the health care providers were entitled to reimbursement under the pre-1979 rule or the recently promulgated 1986 rule for compensation of such costs. In short,
should the court apply the 1986 rule retroactively to these disputes? The
Secretary adopted the position that it was inappropriate for the court to
order payment under the pre-1979 rule once the 1979 rule was declared
invalid because the Secretary had promulgated new rules regulating the
payment of malpractice insurance premiums by providers of medicare
service.1 47 The new rule's terms provided that it applied to any health
care provider that still had an open cost report claim pending at either
the Program Reimbursement Review Board level or in the courts. The
Secretary maintained that the 1986 rule applied to all health care providers involved in this litigation. The Eleventh Circuit rejected this position
and held that it was inappropriate to apply the 1986 regulations retroactively to the parties in this litigation and that compensation for them
must be paid under the pre-1979 regulations."",
In resolving this issue, the court noted that Congress granted the Secretary broad power to promulgate retroactive regulations effecting the rate
of compensation paid health care providers under the Medicare Program.
Congress limited this power only by providing that it must be exercised in
order to correct "inadequate or excessive" costs."49 The Eleventh Circuit
found that control of costs was an important governmental interest; however, regulations to control costs through "retroactive rulemaking should
be upheld only 'when the public interest in retroactively curing the defect
outweighs the harm to private interests resulting from the invalid first
instance rulemaking."'

This is a traditional balancing test used in

Servs., 801 F.2d 1220 (6th Cir. 1987) held that the 1986 rule did not retroactively apply to
claims still pending which were filed under the invalid 1979 rule.
145. See, e.g., Great Northern Ry. v. Sunburst Oil & Refining Co., 287 U.S. 358 (1932).
See generally J. NOWAK, R. ROTUNDA & J. YouNG, CONsTrrurnoNAL LAW 384-92 (3d ed. 1986).
146. 815 F.2d at 1435.
147. Id. at 1444. This was a fall back position for the Secretary in the case of those
hospitals which self-disallowed the claims. In those cases, the Secretary maintained that the
hospital had not properly preserved their claims to compensation and neither the courts or
the Provider Reimbursement Review Board had jurisdiction to order payment under either
of the pre-1979 or 1986 rules. See infra text accompanying notes 204-28.
148. 815 F.2d at 1453-57.
149. Id. at 1453 n.36; 42 U.S.C. § 1395x(v)(1)(A)(ii) (1982).
150. 815 F.2d at 1453-54, n.37 (quoting Mason General, 809 F.2d at 1226 (quoting Bedford County Memorial Hospital v. Dep't of Health & Human Servs., 769 F.2d 1017, 1024
(4th Cir. 1985))).
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resolving retroactivity issues." 1 It is designed to guard against abuse of
the extraordinary power granted the Secretary concerning the retroactiv-

ity of his compensation rules.1 " The Secretary maintained that the appropriate comparison under this retroactivity analysis was between the

1986 rule and the invalid 1979 rule compensation systems. Under this
comparison it was obvious that the health care providers would substan-

tially benefit by the application of the 1986 rule. Therefore, the Secretary
reasoned that any retroactive effect of the 1986 rule had no adverse consequences for the health care providers as any harm they suffered would

be de minimis in comparison to the public interest in conservation of the
funds available for funding the Medicare health programs. 153
The Eleventh Circuit rejected this approach to the retroactivity balancing test for two reasons. First, it granted the Secretary the benefit of the

invalid 1979 rule, something to which the court had already determined
the Secretary was not entitled. If, the court, in judging retroactivity ques-

tions, used as the basis of comparison an invalid rule, then it was granting
the Secretary at least limited effect to the 1979 rule a position inconsis-

tent with the Lloyd Noland'" decision. 1 55 Second, according to the regulations governing the Medicare program the governmental interest in con-

serving the resources of the medicare trust fund was minimal when
weighed against the need for finality in reimbursement decisions.'" If the
court ordered compensation under the 1986 rule it invited relitigation of
the entire issue of the adequacy of the compensation scheme as imposed
by the 1986 rule. This would be a costly process involving substantial additional litigation costs for the parties, not to mention substantial interest
charges being assessed against the Secretary if the Secretary should be

151. See, e.g., SEC v. Chenery Corp. (Chenery 11), 332 U.S. 194, 203 (1947); Usery v.
Turner Elkhorn Mining Co., 428 U.S. 1 (1976). The Supreme Court, however, has expressed
doubt on the constitutional validity of any retroactive rule or legislation which would effectively destroy a constitutionally protected property interest as compared with modifying the
scope of that right or remedy for intrusions on that right. See, e.g., United States v. Security
Indus. Bank, 459 U.S. 70 (1982).
152. See generally Lynch v. United States, 292 U.S. 571 (1934); United States Trust Co.
v. New Jersey, 431 U.S. 1 (1977); Hochman, The Supreme Court and the Constitutionality
of Retroactive Legislation, 73 HAiv. L. Rav. 692 (1960). The primary concern is that the
retroactive legislation or administrative rules potentially offend the concepts of due process
and equal protection, or violate the Bill of Attainder and impairment of contract clauses.
153. 815 F.2d at 1455.
154. Lloyd Nolan Hosp. & Clinic v. Heckler, 762 F.2d 1561 (11th Cir. 1985).
155. 815 F.2d at 1455.
156. "Regardless of whether our finality and reopening rules benefit or disadvantage
providers in a specific case, their overall role of providing certainty in the administrative
process is important enough to warrant their consistent application." 51 Fed. Reg. 11187
(1986).
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unsuccessful. "7 In light of the government's paramount interest in finality in these matters,' " the need to give full force and effect to the Lloyd
Noland decision, and the health care provider's strong interest in compensation which most closely matched their medicare costs, the court
struck the retroactivity balance in favor of reimbursement under the pre1979 rule as compared with the 1986 rule.15
Estoppel. The estoppel doctrine, like retroactivity,1 0 is also concerned
with possible unfair and harmful effects that a change in position by an
agency can have on private parties."" The scope of the estoppel doctrine
as a limitation on the exercise of agency discretion is less than clear due
to the vacillating attitude of the Supreme Court.'2 In the past the Eleventh Circuit was receptive to such claims. 1 3 In TallahasseeMemorial Regional Medical Center v. Bowen,'" the court indicated it continued to be
receptive to such concerns.' " In Tallahassee the Secretary of Health and
Human Services maintained before the court in several motions that the
disposition of the Lloyd Noland'" case would resolve the major substantive issue presented in Tallahassee.s7 Subsequently, the Secretary
157. 815 F.2d at 1455-56.
158. Id. at 1456. The court noted the need for conservation of the limited resources
available for Medicare funding as a secondary interest.
159. Id. Accord Mason General Hosp. v. Secretary of Dep't of Health & Human Servs.,
809 F.2d 1220 (6th Cir. 1987). The Eleventh Circuit noted that this decision only applied to
those claims currently pending in federal court. The court did not read its opinion as reaching the issue of whether claims which were still pending before the Provider Reimbursement
Review Board and had yet to reach federal court should receive payment under the pre-1979
or 1986 regulations. It is possible the 1986 regulations could be applied retroactively to such
claims, although the court noted that there were equal protection and due process concerns
with such a bifurcated system of payment. Further, the court noted that it was not expressing any opinion on the prospective validity of the 1986 regulation. 815 F.2d at 1456-57.
160. See 4 K. DAVIS, ADMINIsTRATivE LAW TREATISE 22 (1978). "The problem of estoppel
shades into the problem of retroactive lawmaking when a private party relies on law which
the agency changes retroactively." Id.
161. Id. at 1-2. Estoppel differs from retroactivity in that estoppel claims generally involve some allegation of reliance on a statement by a government employee which was "inconsistent with the applicable legal rules," while retroactivity involves claims that the
agency has unfairly altered the rules. Burris, supra note 4, at 1011.
162. 4 K. DAvis, supra note 160, at 2-15. See Burris, supra note 4, at 1011-13.
163. Burris, supra note 4, at 1011-13.
164. 815 F.2d 1435 (11th Cir. 1987).
165. But see Peoples Nat'l Bank v. Meredith, 812 F.2d 682, 686-87 (11th Cir. 1987)
(Clark, J., dissenting in part & concurring in part). (Rejecting an estoppel claim, where the
alleged acts of a TVA employee in characterizing a loan program as really a grant program
which did not have to be repaid, as a defense against a suit by a bank on a private loan
agreement under the TVA loan program.).
166. 762 F.2d 1561 (11th Cir. 1985).
167. 815 F.2d at 1443-44.
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adopted the position that it was inappropriate for the court to order payment under the pre-1979 rule as Lloyd Noland had decided, because a
new rule regulating the payment of malpractice insurance premiums by
providers of medicare service had been promulgated.'" The court indicated, in dicta, that if it had not rejected the Secretary's position on ret70°
1
roactivity grounds, '" then it would have done so on estoppel grounds.
The Secretary was estopped by the representations made to the court
when he argued for this case to be held in abeyance awaiting the final
decision in the Lloyd Noland case. 73 In those motions the Secretary
maintained that Lloyd Noland would be dispositive of all the issues, except for the matter of the self-disallowing health care providers."52 The
court reasoned that it was inappropriate for the Secretary to induce it to
delay the deposition of this case based upon the representation that the
retract
decision in Lloyd Noland would dispose it, and then subsequently
7 3
that position for one more beneficial to the government.
Res Judicata and Collateral Estoppel. Res judicata and collateral
estoppel are closely related doctrines which are generally used in the administrative law context to preclude relitigation in a subsequent independent action in the courts by parties and nonparties of issues resolved in
an agency preceeding. The precise line between the two doctrines is not
always clear. "A survey of relevant informed opinion reveals little agreement as to how the doctrines should be defined, how they differ from
each other, or how the two may be reliably differentiated in any but the
most commonplace situations.' 7 4 Regardless of the location of the precise
dividing line between these doctrines, they serve the mutual purposes of
"reliev[ing] parties of the cost and vexation of multiple lawsuits, conserve
judicial resources, and, by preventing inconsistent decisions, encourage
'7
reliance on adjudication.'
Despite these worthy purposes the Eleventh Circuit demonstrated the
limited scope of the res judicata doctrine"76 in Delgado v. Lockheed-Geor168. Id. at 1444-45.
169. Id. at 1452-53.
170, Id,
171. Id. at 1443.
172. Id. at 1446-47.
173. Id. at 1452-53.
174. Clark-Cowlitz Joint Operating Agency v. FERC, 775 F.2d 366, 373 (D.C. Cir. 1985).
See also RESTATEMENT (SEcOND) OF JuDGMENTs § 27 ill. 9 (1982); Burris, supra note 4, at
1013-15.
175. Allen v. McCurry, 449 U.S. 90, 94 (1980).
176. "When an administrative agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which the parties have had an adequate opportunity
to litigate, the courts have not hesitated to apply res judicata to enforce repose." United
States v. Utah Constr. & Mining Co., 384 U.S. 394, 422 (1966). See generally 4 K. DAvis,
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gia Company, A Division of Lockheed Corporation.1" Delgado involved a
lawsuit by former employees against Lockheed-Georgia Company (Lockheed) for allegedly dismissing them from their jobs based upon their age
and in violation of the Age Discrimination in Employment Act of 1967.17a
After their dismissal from Lockheed the former employees filed for unemployment benefits with the Georgia Employment Security Agency
(GESA). They were denied benefits because GESA determined that they
had engaged in "intentional misconduct involving falsification of employer's records."'' On appeal Lockheed argued that under the doctrine
of administrative res judicata the determination by the GESA precluded
the employees from relitigating the basis for their discharge in the federal
180
court.
The Eleventh Circuit held that the administrative determination by
GESA was not preclusive because GESA was not charged with enforcement of the state age discrimination laws.181 The court found that in determining whether an individual was entitled to unemployment compensation, GESA did not offer the former employees an adequate forum for
litigation of their age discrimination claims.' s2 Because of this, it was inappropriate for the court to apply administrative res judicata principles
as Lockheed had requested."as In particular, the court found that GESA
was an inappropriate forum to determine whether the allegation by the
plaintiffs that another employee of the defendant was the primary motivator in the false time charge conspiracy, which was the grounds stated
for their dismissal, and more importantly the claim that there were disproportionate sanctions imposed on older employees as compared to
younger employees who were guilty of the same offense.'" Public policy
indicated that the decisions of an agency charged with administering the
unemployment laws should not be given res judicata effect in lawsuits
supra note 160, at 47-80.
177. 815 F.2d 641 (11th Cir. 1987). Cf. Welborn v.Reynolds Metals Co., 810 F.2d 1026
(11th Cir. 1987) (rehearing & rehearing en bane denied). In Welborn, the court specifically
reserved the issue of whether a settlement agreement with EEOC can constitute a proper
basis for refusal to hire.
178. 815 F.2d at 642-44. Age Discrimination in Employment Act of 1967, 29 U.S.C. 29 §
621 (1982).
179. 815 F.2d at 643.
180. Id. at 646.
181. Id. The Eleventh Circuit also concluded that 28 U.S.C. § 1738 did not require federal courts to give full force and effect to the judicially unreviewed state administrative fact
findings. That statute required federal courts to give full force and effect to the judgments
and records of state courts only and administrative agency decisions which were not reviewed by a state court did not qualify.
182. 815 F.2d at 643.
183. Id. at 647.
184. Id.
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under the Age Discrimination and Employment Act of 1967, because it
presented the former employees with a Hobson's choice between pursuing
their Age Discrimination and Employment Act lawsuit or seeking unemployment compensation.' 6 Forgoing the opportunity of receiving unemployment compensation benefits in order to preserve their age discrimination claim would create a substantial hardship on the employees, and one
which the law should not require them to bear. 16
Agency Must Follow Its Own Rules. It is clear under the Administrative Procedure Act1 s7 that an agency must comply with its own formally adopted rules.188 Such rules can be used to resolve disputes before
the agency and guide private parties in their conduct.16 ' In short, such
rules have the force of law. 19s In Cunningham v. Adams,' the court assumed that the Palm Beach Board of County Commissioners was bound
185. Id.
186. Id. The court apparently relied in part on University of Tennessee v. Elliot, 478
U.S. 788 (1986), where the Supreme Court found that Congress did not intend for the judicially fashioned doctrine of administrative agency res judicata to apply to Title VII claims,
in concluding GESA was an inappropriate agency for resolving these issues. 815 F.2d at 646.
The EEOC, as an amicus curiae, argued that Elliot controlled and dictated that a state
administrative agency determination did not have preclusive effect in any action under the
Age Discrimination and Employment Act of 1967. Id.
187. Administrative Procedure Act, 5 U.S.C. §§ 500-706 (1982).
188. See, e.g., Pacific Gas & Elec. Co. v. Federal Power Comm'n, 506 F.2d 33 (D.C. Cir.
1974).
189. It is important to note that agencies generally have substantial discretion in determining whether to act through the APA rulemaking processes, non-APA controlled
processes, or not at all.
Cf. Gholston v. Housing Auth. of Montgomery, 818 F.2d 776, 785-86
(11th Cir. 1987). In Gholston, the court found that the statute did not require HUD to
implement preferences by the adoption of appropriate regulations. Nor did Congress intend
for the preferences to be "self executing." HUD was granted extraordinary discretion in the
administering of the Housing Act programs and local housing authorities were granted substantial discretion in the management of the day to day operation of local housing matters.
Given these congressional grants of discretion, the local housing authority was free to choose
to grant preferences authorized by the Act prior to HUD's adoption of regulations concerning this matter. However, local housing authorities were not in violation of the Act if they
failed to implement the preferences established by statute prior to HUD's adoption of regulations. But see id. at 789-90 (Anderson, J., concurring in part & dissenting in part). Judge
Anderson believed the preferences established by amendments to the Housing Act should
be viewed as self-executing and did not await promulgation of regulations by HUD for implementation. In this case, the Montgomery Housing Authority "hals] an absolute preference for higher-income tenants over applicants who qualified for the ... statutory preferences." The policy of the Montgomery Housing Authority preferring those applicants with
higher income was in direct contravention of the statutorily mandated preferences established by the amendments.
190. See, e.g., Skidmore v.Swift & Co., 323 U.S. 134 (1944). But see Schweiker v. Hansen, 450 U.S. 785 (1981).
191. 808 F.2d 815 (11th Cir. 1987).
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by its own formally adopted rules based upon due process concerns. The
Court held that the Board did not "deviate from its prescribed standards
in awarding the concession,"" and the Board did not improperly consider other factors as the Board explicitly reserved the right to consider
"other factors which best serve the highest public interest."193 If the
Board had based its decision on criteria inconsistent with that contained
in the rules then the court indicated such a decision would have been
arbitrary or irrational for purposes of the due process clause.'"
In Kennedy v. Bowen,'" the court held that the Social Security Administration's Appeals Council must give notice to the claimant in a disability proceeding, who had appealed a single issue, of its intent to reexamine
the record on other issues not raised by the claimant in his or her appeal.
The requirement of notice was founded in the Social Security Administration's regulations.'" These regulations required that "[ajbsen(t] such
notice the Appeals Council may not sua sponte expand the scope of review to the detriment of the claimant" by considering issues not raised by
the claimant in his appeal.11 Because the regulations required that such
notice be given to claimants, due process required that the administration
follow its regulations. 1"
It is equally clear that due process or estoppel concepts act as a limitation on the ability of an agency to disclaim general policy statements,
interpretive rules, internal operating procedures or manuals which have
not been formally adopted by the agency as policy through the rule making process. Such rules and policy statements do not have the force of
law, but courts often defer to such policies in resolving disputes because
of their persuasive authority. In Barbosa v. United States,'" the court
held that the district court erred in relying upon the air man's information manual to determine whether any duty was owed by the air traffic
controllers to disclose weather information to a pilot. The district court
should have relied upon the air traffic control manual.20 The court the
assumed air traffic control manual was binding on the agency, but it did
not support the finding of any mandatory duty to disclose weather infor192. Id. at 821.
193. Id.
194. Id. This part of the opinion was obviously linked to the court's assumption that a
property interest was at stake. See text accompanying supra note 76.
195. 814 F.2d 1523 (11th Cir. 1987).
196. Id. at 1527.
197. Id. at 1526.
198. Id. Accord Powell v. Heckler, 789 F.2d 176 (3d Cir. 1986). But see DeLong v. Heckler, 771 F.2d 266 (7th Cir. 1985) (interpreting the regulations as not requiring notice to be
sent in such cases).
199. 811 F.2d 1444 (11th Cir. 1987).
200. Id. at 1446.
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mation to pilots.20 ' Rather, the air traffic control manual merely required

that the controllers provide weather information to the extent possible.'"
II. JUDMICAL REvIEw
A.

Preservationof Matters for Judicial Review

There are a variety of ways parties can forfeit or waive their right to
judicial review of an agency decision. The courts, generally, cannot review
an issue that a party did not properly raise before an agency.1 3 The last
issues" the court resolved in Tallahassee Memorial Regional Medical
Center v. Bowen 2' s concerned whether the five health care providers,
which the Secretary held had self-disallowed their claims for additional
compensation for medical malpractice insurance premiums by filing pursuant to the 1979 regulation for reimbursement, were precluded from litigating their claims for reimbursement under the pre-1979 rule.'" In
North Broward Hospital District v. Bowen,'0 7 the Eleventh Circuit held
that the Program Reimbursement Review Board properly rejected the appcal of a reimbursement claim when a health care provider failed to include the claim in its cost reports. 0 8 Initially, the Secretary argued that
North Broward required the court to hold that the claims of the health
care providers in Tallahassee were not properly preserved for administrative or judicial review. The court distinguished Tallahassee from North
Broward. In North Broward, the health care provider attempted to raise
the question of additional reimbursement when it had failed to include
201. Id. at 1447.
202. Id.
203. See Amey v. Monge, Inc. v. Commissioner, 808 F.2d 758, 760, 762 (11th Cir. 1987).
On appeal, Amey & Monge, for the first time, argued that the deficiency decision by the
Commissioner was arbitrary and capricious and that in such a situation the burden of proof
should shift to the Commissioner to prove the correctness of each of his disallowances,
rather than the burden of proof being allocated to the taxpayer to prove the correctness of
each of the deductions claimed. The court held it was unnecessary to decide the issues because the taxpayer failed to raise the issue in the tax court and had not preserved issue for
judicial review. See also Southern Natural Gas Co. v. Federal Energy Regulatory Comm'n,
813 F.2d 364, 368 n.9 (11th Cir. 1987). The court noted in dicta that if the company failed to
allege an error before the Commission, the court was precluded from considering the company's objection to the Commission's final order. But see Director, Office of Workers' Compensation Program v. Drummond Coal, 831 F.2d 240, 243-44 (11th Cir. 1987) (jurisdictional
issues cannot be waived by failure to raise them during administrative proceeding).
204. See text accompanying supra notes 130-44 (mootness issue), supra notes 145-59
(retroactivity issue), supra notes 160-72 (estoppel argument).
205. 815 F.2d 1435 (11th Cir. 1987). See text accompanying supra notes 130-72.
206. 815 F.2d at 1457.
207. 808 F.2d 1405 (11th Cir. 1987).
208. Id. at 1408.
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the reimbursement claim in its initial cost report. In such a case, the
health care provider effectively self disallowed the claim s In Tallahassee, the health care providers did not claim merely that they were entitled to reimbursement for costs that were not contained in their original
costs reports; they filed cost reports that claimed the compensation they
were due under the 1979 regulation for medical malpractice premiums
and appealed the provider reimbursement decision and requested additional reimbursement for these costs because the regulation under which
they filed their cost reports was invalid.210 The critical distinction was
that in North Broward there was no attack made on the validity of the
regulation.
Having distinguished Tallahassee from North Broward, the court
turned to the more difficult issue of whether the health care providers
had preserved the issue for review under the Medicare statute. The court
noted at the outset that the issue was one of law in which "[tihe 'interpretation of an agency charged with the administration of a statute is
[normally] entitled to substantial deference.' ,211 In cases in which the
agency is charged with administering a complex and technical statute, an
agency's interpretations of its jurisdiction and structure "'should be sustained if it is reasonable and permissible construction of the statute.' ""i
209. 815 F.2d at 1457-80.
210. Id. A similar issue arose in Medical Center Hosp. v. Bowen, 811 F.2d 1448 (lth
Cir. 1987), where hospitals brought suit challenging the validity of the rate system under the
new actual cost approach. There were two primary claims made: (1) some hospitals claimed
they were improperly classified as a rural hospital which subjected them to a lower national
rate for reimbursement and (2) hospitals claimed that the rate decision of the Secretary
underestimated their cost in the base-year. Each hospital sought administrative review of
the decisions regarding their rate base. In each case, the Provider Reimbursement Review
Board denied their request, claiming that the review request was premature. Id. at 1450.
This was an issue of first impression in this jurisdiction. The court held that Congress intended to establish a separate administrative appeals process for the Secretary's rate determinations. If this was not so, Congress would not have amended the statute. Id. at 1452.
This interpretation was consistent with the purpose of the new payment system. In order
for the system to work Congress intended for the hospitals to be able to predict the 'payment they would receive for services provided. The predictability of the payment to be received for services provided would be undermined by "an interminable wait before the rates
could be appealed" if such issues must for the normal administrative appeal process. The
creation of this uncertainty would undercut this primary purpose of the statute. The court
concluded that the Secretary's position was inconsistent with Congressional intent and express language of the 1983 amendments to the Medicare Act. Hospitals were entitled to an
administrative review of the rate determination prior to receipt their notice of program reimbursement. Id. at 1453. Accord Washington Hosp. Center v. Bowen, 795 F.2d 139 (D.C.
Cir. 1986); St. Francis Hosp. v. Bowen, 802 F.2d 697 (4th Cir. 1986).
211. 815 F.2d at 1458 (quoting Blum v. Bacon, 457 U.S. 132, 141 (1982)).
212. Id. (quoting Southern Motor Carriers Rate Conference v. United States, 773 F.2d
1561, 1567 (11th Cir. 1985)). The court construed this reasonably permissible construction
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Under these principles in resolving many interpretative issues in the administration of the Medicare program, the court will defer to the Secretary's interpretation. In Tallahassee, however, the Secretary interpretation did not qualify as one involving a technical or complex area; rather,
it involved a jurisdictional issue that could effectively deny parties access
to judicial review. Jurisdictional claims are perfectly within the competence of the court to determine. Tallahassee involved no claim of technical competence that would indicate to the court that it should defer to
the Secretary's interpretation of a particular issue. Further, the court
should not defer to an agency interpretation when that interpretation affects the court's ability to perform its reviewing function of the administrative process3 13

The jurisdiction of the Provider Reimbursement Review Board is set
forth in 42 U.S.C. § 1395.114 "Subsection (a) sets out prerequisites for ap-

peal to the [Provider Reimbursement Review Board],215 subsection (d)

defines the decisional power of the [Provider Reimbursement Review

Board,

1
2

and (f) describes the conditions under which the medicare pro-

vider can obtain judicial review of reimbursement claims.

217

The court in

standard as one which required it to uphold an agency's interpretation as long as it does not
involve "a clear error of judgment." Id. (quoting North Broward, 808 F.2d at 1408).
213. See generally Burris, supra note 4, at 1033-40.
214. 808 F.2d at 1458; 42 U.S.C. § 1395 (1982).
215. Any provider of services which has filed a required cost report within the time
specified in the regulations may obtain a hearing with respect to such cost report
by the Provider Reimbursement Review Board ... if

-

(1) such provider (A)(i) is dissatisfied with the final determination ... as to the amount of total
reimbursement due the provider for the items and services furnished to individuals for which payment may be made under this subchapter for the period
covered by such report, ..
(2) the amount in controversy is $10,000 or more, and
(3) such provider files a request for a hearing within 180 days after notice of the
intermediary's final determination.
42 U.S.C. § 1395(a) (1982).
216. A decision by the Provider Reimbursement Review Board shall be based upon
the record made at such hearing, which shall include the evidence considered by
the intermediary and such other evidence as may be obtained or received ... and
shall be supported by substantial evidence when the record is viewed as a whole.
The Provider Reimbursement Review Board shall have the power to affirm, modify, or reverse a final determination of the fiscal intermediary with respect to a
cost report and to make any other revisions on matters covered by such cost report (including revisions adverse to the provider of services) even though such
matters were not considered by the intermediary in making such final
determination.
42 U.S.C. § 1395(d) (1982).
217. 815 F.2d at 1458.
Providers shall have the right to obtain judicial review of any final agency decision
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Tallahassee focused on the provisions of subsection (f) in resolving this
jurisdictional issue.2s 0 The court noted that in 1974 Congress amended
subsection (f) and substantially expanded the scope of the judicial review
available. The amendment provided that a health care provider may seek
judicial review of any decision of the Provider Reimbursement Review
Board whether or not the Secretary modified the Provider Reimbursement Review Board decision. The earlier version of subsection (f) limited
judicial review to those cases in which the Secretary modified or reversed
a decision of the Provider Reimbursement Review Board, and that decision adversely effected the provider of health care services.' 1'
In 1980 Congress further amended subsection (f) and made judicial review available for questions of law or regulations relevant to the matter in
controversy when the Provider Reimbursement Review Board has determined that it is without authority to decide the questions raised. This
provision was designed to circumvent pointless administrative litigation
because the Provider Reimbursement Review Board did not have the authority to question the validity of regulations. Prior to the 1980 amendment, if the validity of a regulation was called into question, the party
had to exhaust its administrative appeal to Provider Reimbursement Review Board prior to invoking the power of judicial review to resolve the
issue.220 The court found that Congress had established with the 1980
amendments a dual system of access to judicial review. First, a health
care provider may seek judicial review of decisions of the Provider Reimbursement Review Board when it rendered a final decision on a reimbursement claim. Second, a provider may seek judicial review of matters
that did not involve a final decision by the Provider Reimbursement Review Board when the Provider Reimbursement Review Board determined
that it involved an issue of law that was beyond its authority to decide.
The Eleventh Circuit viewed this second grant of authority for judicial
review as totally independent of any concern over whether the party preserved the issue for Provider Reimbursement Review Board review in the
. . . or of any reversal, affirmance, or modification by the Secretary, by a civil
action commenced within 60 days of the date on which notice of any final decision
I . . is received. Providers shall also have the right to obtain judicial review of any
action of the fiscal intermediary which involves a question of law or regulation
relevant to the matters in controversy whenever the Provider Reimbursement Review Board determines (on its own motion or at the request of a provider of services . . .) that it is without authority to decide the question, by a civil action
commenced within sixty days of the date on which notification of such determination is received.
42 U.S.C. § 1395(f)(1) (1982).
218. 815 F.2d at 1459.
219. Id.
220. Id. at 1460.
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annual cost report.' This method of judicial review is available to providers who have properly appealed to the Provider Reimbursement Review
Board and received a determination that the matter brought before the
board was beyond its jurisdiction because it involved a question of law or
regulation that the board was prohibited from deciding.2 '
The Eleventh Circuit agreed with other circuitss"s that when the issue
concerned a specific compensation decision, a health care provider waived
the right to raise this issue if it had self disallowed the compensation
request by failing to include it in the yearly cost report."" However, this
was not the case in Tallahassee, because the hospitals did not challenge
the compensation paid under the 1979 rule, but rather the legitimacy of
the 1979 rule. In this case, the act of self disallowing a claim did not
preclude the exercise of the second form of judicial review the 1980
amendment to subsection (f) established."'1 The Eleventh Circuit specifically rejected the view adopted by some courts,22 that subsection (d) implicitly authorized the Provider Reimbursement Review Board to review
items not raised in the context of cost reports." 7 The Eleventh Circuit
concluded that:
the clear language of the statute and the legislative history of the [Provider Reimbursement Review Board indicate) that a self-disallowing provider need fulfill only 42 U.S.C. § 1395(a) in order to be able to appeal to
the federal courts under the 1980 grant of judicial review in § 1395(f). By
the terms of subsection (f), a self-disallowing hospital that meets the
conditions of subsection (a) can request the [Provider Reimbursement
Review Board] to determine whether it has the authority over a challenge to a regulation. If the [Provider Reimbursement Review Board]
does not have the authority to grant
relief to the provider, the provider
M
can appeal to the federal courts.

The court noted that any other reading of the statute permitted the Secretary to reimburse health care providers under a rule the court declared
221. Id. at 1461.
222. Id.
223. See, e.g., Athens Community Hosp. v. Schweiker (Athens I), 686 F.2d 989 (D.C. Cir.
1982), modified on rehearing, Athens Community Hosp. v. Schweiker (Athens 11), 743 F.2d
1 (D.C. Cir. 1984).
224. 815 F.2d at 146-.
225. Id. at 1461-62.
226. See, e.g., St. Mary of Nazareth Hosp. Center v. H.H.S., 698 F.2d 1337 (7th Cir.
1983).
227. 815 F.2d at 1463.
228. Id. The Supreme Court's recent decision in Bethesda Hosp. Ass'n v. Bowen sup-

ports this line of reasoning. 108 S. Ct. 1255, 1259-60 (1988) (This case was decided after this
article was submitted and is not fully discussed.).
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invalid in Lloyd Noland"' because it was not properly promulgated
under the Administrative Procedure Act. 8 0 A jurisdictional provision of
the statute, absent clear language to the contrary, should not be read to
permit a result so contrary to fundamental public policy. The Eleventh
Circuit held that the Provider Reimbursement Review Board erred when
it failed to include the self-disallowing health care providers among those
entitled to attack the validity of the rule through the judicial review process established by 42 U.S.C. § 1395(f).s31
Parties may also forfeit the right to judicial review if they fail to request timely judicial review."s 2 In several cases, the Eleventh Circuit confronted the issue of whether private parties"s or agencies 2'" had failed to

229. Lloyd Nolan Hosp. & Clinic v. Heckler, 762 F.2d 1561 (11th Cir. 1985).
230. 5 U.S.C. §§ 500-706 (1982).
231. 815 F.2d at 1465. Judge Edmondson in a concurring and dissenting opinion agreed
with the court's resolution of the dispute over the issues of mootness and retroactive application of the 1986 rule. He dissented from the court's decision allowing the health care
providers which self-disallowed to seek judicial review of the validity of the 1979 rule. He
read subsection f as requiring that the review be founded in a matter which was in dispute
at the fiscal intermediary stage. If a health care provider failed to include the disputed
nature of the claim in its cost report, then the Provider Reimbursement Review Board and
the courts were precluded from reviewing the matter. Here none of the five self-disallowing
hospitals ever requested their fiscal intermediary to reimburse them under the pre-1979
malpractice insurance premium payment rule. Having failed to request the pre-1979 reimbursement, the hospitals are precluded from subsequently raising the issue before the Provider Reimbursement Review Board or this court. Id. at 1466 (Edmondson, J., concurring &
dissenting in part).
232. Burris, supra note 4, at 1029. See Brewer & Ruffin, Appellate Practice and Procedure, 38 MERcER L. REv. 1065, 1076-78 (1987). The Supreme Court has tried to make it
clear that in many cases these time periods are "not jurisdictional, but rather constitutes a
period of limitations" which equitable principles may toll. E.g., Bowen v. City of New York,
476 U.S. 467, 478 (1986); ICC v. Brotherhood of Locomotive Eng'rs, 107 S. Ct. 2360, 2368-76
(1987). See generally Hall, The JurisdictionalNature of the Time to Appeal, 21 GA. L. Rev.
399 (1986). Cf. Brock v. Pierce County, 476 U.S. 944 (1986) (The Court held that agency
action was not barred by the passage of a 120-day time period where important public rights
are at stake and less drastic remedies for failing to comply with the deadlines are available.).
233. Milano v. Bowen, 809 F.2d 763, 767 (11th Cir. 1987) (The procedural default was
"de minimus." There was no adverse impact on the administrative process by the failure to
meet the deadline by one day.). Cf. Smallakoff v. Air Line Pilots Ass'n Int'l, 825 F.2d 1544
(1lth Cir. 1987); Hester v. International Union of Operating Eng'rs, 818 F.2d 1537 (11th Cir.
1987) (per curiam) (Both cases concerned when the six month statute of limitations period
began to run for filing suit for violations of Labor/Management Reporting and Disclosure
Act. Judge Tjoflat, in a very thoughtful concurring and dissenting opinion, disagreed with
the majority's approach to the tolling of the statutory period for filing such claims. 818 F.2d
at 1549 (Tjofiat, J., concurring & dissenting in part)).
234. Brock v. Nellis, 809 F.2d 753, 755 (11th Cir. 1987) (If the statute required actual
knowledge by the agency before the statute of limitation begins to run on it taking action,
then the agency must be aware of the facts and their legal significance in order for the
statute of limitations to begin to run).
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comply with deadlines. Cocke v. Merrill Lynch & Company, Inc.2 85 illustrates how the outcome on deadline issues is often dictated by the court's
view of when the clock began to run.*" In Cocke, the Eleventh Circuit
addressed the problem of when the 180 day filing period for an Age Discrimination and Employment ActV3 7 complaint with the Equal Employment Opportunity Commission begins."" The filing period was equitably
tolled until "[a] final decision to terminate the employee, rather than actual termination, constitutes the 'alleged unlawful practice' that triggers
the filing period."' 81 Normally this occurred when the employee received
his or her termination notice. The filing period, however, should be tolled
when the employer was not prejudiced by the late filing and the employee
had a legitimate excuse for the late filing.2 0 In this case as long as the
employee believed the employer was attempting in good faith to place
him in another position, it presented an issue of fact as to whether the
statute of limitation was tolled."
B. Review Preclusion
In a limited number of cases courts may be precluded from reviewing
an agency decision. In such cases, Congress has either vested the agency
with sole discretion to decide the issue 2 or by statute specifically precluded the court from reviewing the agency's decision. 24 In Abbot Labo235. 817 F.2d 1559 (11th Cir. 1987) (per curiam).
236. See also Calhoun v. Federal Nat'l Mortgage Ass'n, 823 F.2d 451, 456 (11th Cir.
1987); Grimmett v. Director, Office of Workers' Compensation Programs, 826 F.2d 1015,
1017-18 (11th Cir. 1987) (per curiam).
237. 29 U.S.C. §§ 621-634 (1982).
238. 817 F.2d at 1590.
239. Id. at 1561. Cf. Bowen v. City of New York, 476 U.S. 467, 478-82 (1986) (The Court
approved the application of equitable tolling principles to social security cases where an
unpublished internal operating procedure prevented the claimants from knowing their
rights were violated until after the time period for seeking judicial review had expired.).
240. 817 F.2d at 1561. This case seems to invite a substantial expansion of the categories
which qualify for application of the tolling principle contrary to the narrow reading given to
the tolling exception by the court in an earlier case. Kazanzas v. Walt Disney World Co., 704
F.2d 1527 (11th Cir.), cert. denied, 464 U.S. 982 (1983) (limited tolling of the time period to
circumstances involving fraud or misrepresentation).
241. 817 F.2d at 1562. But see ICC v. Brotherhood of Locomotive Eng'rs, 107 S. Ct.
2360, 2368-70 (1987) (The time for seeking judicial review of the original ICC order shall not
be tolled by the filing of requests for reconsideration, clarification, or to reopen the proceeding absent new evidence or a change of circumstance.).
242. 5 U.S.C. § 701(a)(2) (1982). Generally in such cases, the court must find there is no
law to be applied in reviewing the agency's decision. This is a very rare circumstance. See
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 410 (1971).
243. 5 U.S.C. § 701(a)(1) (1982). See, e.g., Burris, supra note 4, at 1029-32; 5 K. DAvis,
AnMImSrATiWE LAW T=ATiss 253-30 (1984). Of course, review often is not available for
other reasons, such as the absence of a final agency order. Sanders Lead Co. v. Thomas, 813
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4
ratories v. Gardner,1
4 the Supreme Court clearly established a position
of judicial hostility toward implying preclusion of judicial review." 's Judicial review should be precluded only when there is clear and convincing
evidence that Congress intended it. '4 The Eleventh Circuit confronted
the issue of review preclusion in several cases this past year. In Hamby v.
Janer,'47 the court found express preclusion by statute .24 In Hamby, the
court held that the Federal Employees Compensation Act, 240 expressly
precluded judicial review of the Secretary of Labor's decisions concerning
the award of attorney's fees.sso The language of section 8128(b) of the
Federal Employees Compensation Act made it absolutely clear that Congress intended this result. 5 The Secretary of Labor adopted regulations
that restricted the scope of his discretion and provided for administrative
review of these decisions by the Employees Compensation Appeals
Board. 5 2 These regulations also specifically provided that the decisions of
the Board were final and that no judicial review was available. The court

F.2d 1190 (11th Cir. 1987) -(The court refused to review the denial by the EPA of a variance
on the requirement for nonsudden accident insurance for operating a hazardous waste management facility because the decision was not a final action by the EPA in "issuing, denying,
modifying or revoking any permit . .. " 42 U.S.C. § 6976(b)(1) (1982). In reaching this
decision, the court relied upon the decision by the Eighth Circuit in Hempstead County &
Nevada County Project v. EPA, 700 F.2d 459 (8th Cir. 1983); Cooper Stevedoring v.Director, Office of Workers' Compensation Programs, 826 F.2d 1011, 1104 (11th Cir. 1987); NLRB
v. Imperial House Condominium, Inc., 831 F.2d 999, 1002-03 (11th Cir. 1987).
244. 387 U.S. 136 (1967).
245. Accord Bowen v. Michigan Academy of Family Physicians, 476 U.S. 667, 678-82
(1986); United States v. Mendoza-Lopez, 107 S.Ct. 2148, 2154-55 (1987) (by implication);
ICC v. Brotherhood of Locomotive Eng'rs, 107 S. Ct. 2360, 2370-74 (1987) (Stevens, J., concurring, joined by Brennan, Marshall & Blackmun, JJ) (Denial of reconsideration request by
the ICC is an order subject to judicial review.); Commonwealth Edison v. NRC, 830 F.2d
610, 614 (6th Cir. 1987). But see ICC v. Brotherhood of Locomotive Eng'rs, 107 S.Ct. 2360,
2365-67 (1987) (refusal of reconsideration request by the ICC was an unreviewable order
where the reconsideration request was not based on some new evidence or change of
circumstance).
246. 387 U.S. at 138. It is generally assumed, although the Supreme Court has never
directly so held, that Congress cannot preclude the courts from hearing constitutional challenges to agency decisions. See Rosas v. Brock, 826 F.2d 1004, 1008-09 (11th Cir. 1987).
247. 808 F.2d 1433 (11th Cir. 1987).
248. See also Ibrahim v. INS, 821 F.2d 1547, 1549 (11th Cir. 1987) (some decisions of the
INS are not subject to judicial review).
249. 5 U.S.C. §§ 8101-8193 (1982).
250. 808 F.2d at 1434.
251. Id. at 1434-35. The pertinent statutory provision reads, "The action of a secretary
of his designee in allowing or denying a payment under subchapter is - (1) final and conclusive for all purposes aimed with respect to all questions of law and fact; and (2) not
subject to review by another official of the United States or by a Court by mandamus or
otherwise." 45 U.S.C. § 8128(b)(1) & (2).
252. 20 CFR § 10.145(b) (1986).
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also noted that its holding that judicial review of attorney's fees decisions
was precluded was consistent with the theory underlying the Federal Employees Compensation Act. The Act was designed to save money and increase benefits by use of various administrative procedures rather than
the traditional court system. It would be inconsistent with this purpose to
permit judicial review of the attorney's fee issue. 58
City of Sarasota v. EPA,254 presented a less clear cut case of review
preclusion. Sarasota involved an attempt by the city to have the court
review the EPA's decision not to fund the construction of a land based
spray irrigation sewage treatment plant for the city of Sarasota. The city
filed for direct review of this decision under section 509(b)(1) 2"1of the
Clean Water Act.2" The court dismissed the appeal because the Act authorized judicial review of the EPA decisions only if the decisions concerned effluent limitations or the authorization of a discharge into a body
of navigable water.2 57 The court implied that under this statute all other
decisions by the EPA were immune from judicial review. 8" The city
sought review of the district court's decision that EPA properly refused
funding for a proposed treatment facility.25 9 This decision was not related
to either0 of the EPA decisions that the court may review under the
26
statute.
In Rosas v. Brock,2 61 the court found that the Disaster Relief Act of
1974262 precluded judicial review because decisions were committed to the
Department of Labor's discretion. No applicable law existed for judging
whether the agency had abused that discretion.'" C.

Standards of JudicialReview on Questions of Law and Fact

In carrying out their judicial review functions, courts generally attempt
to divide the review inquiry into three distinct phases:
(1) Whether the agency has correctly interpreted the law; (2) whether the
agency has made the appropriate factual findings necessary to support its
judgment; and (3) whether the agency has offered an appropriate statement providing a rational linkage between the facts and the legal princi253.
254.
255.
256.
257.
258.
259.
260.
261.
262.
263.

808 F.2d at 1435.
813 F.2d 1106 (11th Cir. 1987).
Id. at 1107; 33 U.S.C. § 1369(b)(1) (1982).
33 U.S.C. §§ 1251-1376 (1982).
813 F.2d at 1110.
Id.
Id. at 1107.
Id. at 1108.
826 F.2d 1004 (11th Cir. 1987).
42 U.S.C. §§ 5121-5202 (1982).
826 F.2d at 1009.
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pies it applied, necessary to support the ultimate decision.2 "'

Deference to agency decision making is the chief characteristic of this tripartite judicial review process. Courts generally are reluctant to set aside
agency decisions. Courts presume that agencies proceed in a procedurally

correct manner and that the decisions of agencies are substantively sound
on both issues of law and fact."" There are cases, however, in which the
courts abandon this deferential approach to engage in a less deferential

form of judicial review."' It is unlikely that a court will find an agency
decision legally flawed under a deferential form of judicial review whether
the case involves questions of law, fact, or both. But if a court is engaged
in the less deferential form of judicial review, then the likelihood of reversal of the agency decision is enhanced. The Eleventh Circuit broke no
new ground in the area of judicial review standards during this survey
period, and the following sections of the article will outline briefly, where
selection
possible, the apparent dynamic factors in the Eleventh Circuit's
2 67
of the deferential or less deferential mode of judicial review.
264. Burris, supra note 4, at 1033 (footnote deleted). See also Monaghan, Constitutional
Fact Review, 85 COLUM. L. REv. 229, 235-36 (1985); Levin, Identifying Questions of Law in
Administrative Law, 74 GEo. L.J. 1 (1985); H. HART & A. SACKS, THE LEGAL PROCESS: BASIC
PROBLEMS IN MAKING AND APPLICATION OF LAW 369-83 (1958).
265. See, e.g., Chevron, U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984). This assumes that there is an adequate record to support the agency's claims as to
both law and fact, and an appealable final order or rule. E.g., Jaminson v. Bowen, 814 F.2d
585, 587-89 (11th Cir. 1987) (The court of appeals reversed the decision of Secretary Bowen
affirming the administrative judge's opinion because it failed to demonstrate that the administrative law judge considered claimant's medical condition in its totality, as required by
law, in reaching his decision.); Redden v. Director, Office of Workers' Compensation Programs, 825 F.2d 337, 338 (11th Cir. 1987) (Court refused to review a nonfinal order by the
agency). Without such a record it is impossible for the court to perform its appropriate
function in judicial review. Jaminson, 814 F.2d at 588; Burris, supra note 4, at 1051-52.
266. See, e.g., Industrial Union Dep't, AFL-CIO v. American Petroleum Inst., 448 U.S.
607 (1980).
267. See Burris, supra note 4, at 1033-40; LeBel, supra note 4, at 1065 n.336. The search
for a consistent theory of judicial review on both issues of law and fact continues to be a
task of Sisyphean dimensions, but one that is continually pursued by scholars, the bar, and
the bench despite continual frustration of such efforts by Supreme Court opinions and the
actions of Congress. See, e.g., Absociation of Data Processing Serv. Orgs. v. Board of Governors of the Federal Reserve System, 745 F.2d 677 (D.C. Cir. 1984) (comments by then Judge
Scalia on the mixing of standards of review by Congress in enabling acts); Anthony, Which
Agency InterpretationsShould Get JudicialDeference-A PreliminaryInquiry, 40 ADMIN.
L. REV. 121 (1988); Burris, supra note 4, at 992 n.8, 1028-29 (sources cited therein). Cf.
Lewis, The High Court: Final. . . But Fallible, 19 CASE W. RES. L. Rev. 528 (1968) (critical
of the quality of the Supreme Court's opinions and outlines a variety of problems caused by
such poor craftmanship in opinion writing).
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D. Questions of Law
Each of the various standards of judicial review for questions of law
give a different degree of deference to agency decisions. 268 The Eleventh
Circuit used the various standards that are found primarily in the
APA,2 so other statutes, or in the
constitutional role of the federal courts
270
in resolving a variety of issues.

At one extreme are the nondeferential forms of judicial review of which
de novo review is the best known,27 1 although rarely found, example.
When the Eleventh Circuit applied de novo review, it acted essentially
independent of an agency's interpretation of a statute or rule.2 72 Courts
268. See, e.g., 5 K. DAVIS, supra note 243, at 399-404; Burris, supra note 4, at 1028-29,
1033-40; LeBel, supra note 4, at 1065. But see Brewer & Ruffin, Appellate Practice and

Procedure, 38 MERCER L. REV. 1065, 1095-96 (1987) (presents an overly simplified model of
the standards of judicial review for various types of agency action).
269. 5 U.S.C. § 706 (1982). Some authors point to the language "the reviewing court
shall decide all relevant questions of law" to justify the position that courts should decide
all questions of law independent of the agency's interpretation. In short, that deference
should not be the perspective adopted by the courts in deciding such issues. This position
has never been accepted by the courts. See generally, 5 K. DAVIS, supra note 243, at 399404. What has emerged is a set of interpretive perspectives which integrate the scope of
review standards set forth in 5 U.S.C. § 706(2) as part of judicial review standard for questions of law.

270. A variety of factors account for which standard of judicial review the court may
apply. Courts generally defer to an agency interpretation of a statute or regulation when (1)
Congress has granted an agency broad powers to shape policy, (2) the agency interpretation
was the product of -years of thoughtful inquiry in the area, especially when it was based
upon extensive hearings and other proceedings, (3) the interpretative issue involved the use
of agency expertise such as defining a technical term, or (4) a long standing interpretation is
at issue that arguably Congress has had an opportunity to correct by subsequent legislation,
and by failing to do so, Congress has implicitly adopted the agency interpretation. Courts
are generally less deferential to an agency interpretation of a statute or regulation when (1)
the legal issue did not raise a question involving the agency's expertise, (2) an agency interpretation is inconsistent with the statutory mandate or policy, or (3) an agency must balance competing policy considerations, not in its area of expertise, through its administration
of a statutory system. See Burris, supra note 4, at 1033-40; see infra text accompanying
notes 271-97. The type of agency action being reviewed is also an important element in the
court's selection of the standard of judicial review. Courts are generally less deferential to
agency interpretive or internal rules never promulgated under the APA procedures as compared to rules adopted through the APA rulemaking process or in the context of adjudication. See 5 K. DAVIS, supra note 243, at 421-25.
271. Cf 5 U.S.C. § 706(2)(F) (1982) (statutory language addresses only factual
determinations).
272. The Eleventh Circuit decided five cases under the de novo standard of judicial review of questions of law. Milano v. Bowen, 809 F.2d 763, 766-67 (11th Cir. 1987) (The standard of review for determining if remand to the Secretary of Health and Human Services
was required because the Appeals Council erred as a matter of law in failing to consider
additional evidence is de novo.). Accord Hyde v. Bowen, 823 F.2d 456 (11th Cir. 1987);
Walker v. Bowen, 826 F.2d 996 (11th Cir. 1987). See Pollard v. Commissioner, 816 F.2d 603,
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generally give no weight to an agency's interpretation in resolving the interpretive question. The Eleventh Circuit also used a nondeferential approach,17 not founded in de novo review, to resolve questions of law when
it viewed the agency's interpretation as inconsistent with the statutory
mandate or as frustrating the statute's intended policies.17' The court
shifted to a nondeferential mode of judicial review in some cases with
issues not involving matters within the agency's expertise.217 Finally, the
court engaged in a nondeferential form of judicial review when it viewed
the agency's interpretation as inconsistent with constitutional principles
like due process.276
This nondeferential form of review is strikingly at odds with instances
when the Eleventh Circuit employed the other extreme of judicial review
604 (11th Cir. 1987) (per curiam) (The standard of judicial review applicable to tax court's
decision to dismiss an appeal of a deficiency determination is de novo.); Estate of Caporella
v. Commissioner, 817 F.2d 706, 708 (11th Cir. 1987) (Regarding matters of law, the court did
not grant substantial deference .to the interpretations of the tax court. Such decisions are
subject to de novo review.). It should be noted that not all tax court decisions are subject to
the extremely nondeferential de novo review. See, e.g., Pollard,816 F.2d at 604 (11th Cir.
1987) (per curiam) (When the tax court exercised its discretion to impose a damage award
of up to $5000 for engaging in frivolous or groundless proceedings primarily for the purpose
of delay, the standard of judicial review was abuse of discretion.). Cf. Royster v. Commissioner, 820 F.2d 1156, 1157 (11th Cir. 1987) (deference to IRS interpretation of tax statute
contained in its regulations).
273. Under this standard, the court was much more likely to substitute its judgment for
that of the agency in resolving the question of law. It differs from de novo review in that
some deference is accorded the agency's decision. See generally Burris, supra note 4, at
1037-40; 5 K. DAvIs, supra note 243, at 386-91, 394-98.
274. See, e.g., Director, Office of Workers' Compensation Program v. Drummond Coal,
831 F.2d 240, 245 (11th Cir. 1987); Medical Center Hosp. v. Bowen, 811 F.2d 1448, 1451-52
(11th Cir. 1987) (Even as the court shifted to a nondeferential approach, it noted that normally the court gave the Secretary's interpretation substantial deference.); Mulga Coal Co.
v. United States, 825 F.2d 1547, 1549 (11th Cir. 1987) (interpretation inconsistent with
properly promulgated rules); William Bros. v. Pate, 833 F.2d 261, 264-65 (11th Cir. 1987). If,
however, the agency's interpretation is consistent with the statute, the court is deferential to
that interpretation. See, e.g., Oliver v. Ledbetter, 821 F.2d 1507, 1511-13 (11th Cir. 1987).
275. E.g., Bridges v. Bowen, 815 F.2d 622, 624 (11th Cir. 1987) (per curiam) (As to issues
of law, the court held that no deference was due the Secretary's determination of the proper
legal standards to be applied in evaluating disability claims.). But see Scott v. Bowen, 808
F.2d 1428, 1431 (11th Cir. 1987) (deference given to Secretary's interpretation of
regulations).
276. Bivines v. Bowen, 833 F.2d 293, 296 (11th Cir. 1987) ("[Tihe deference that we
accord administrative agencies is tempered by the fact that our duty to protect due process
and fundamental fairness is paramount to the agency's otherwise untrammeled right to implement its self-promulgated procedures."); M & M Supermarkets, Inc. v. NLRB, 818 F.2d
1567, 1573-74 (11th Cir. 1987) (Due process considerations require that the adequacy of
showing that a union election was unfairly conducted is a matter for the courts to determine). But see Childress v. SBA, 825 F.2d 1550 (11th Cir. 1987); Ibrahim v. INS, 821 F.2d
1547, 1550 (11th Cir. 1987).
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and gave extraordinary deference to an agency's interpretation in resolv-

ing questions of law. In these cases, the court generally characterized the
applicable standard of judicial review as "clearly erroneous" or an "abuse
of discretion.2' 77 Under these standards of review, it is extraordinarily
unlikely that the Eleventh Circuit will reverse an agency interpretation of

the law.27 The decision in Scott v. Bowen2 illustrated this standard of
review. In Scott, the Eleventh Circuit reversed the district court because
the district court had erroneously concluded that the "recommended decision" by the administrative law judge in this social security disability
claim case was a hearing decision.2 8 0 The regulations governing the hearing process provided specifically that when a case was remanded from the
district court to the Appeals Council and the Appeals Council remanded
the case to an administrative law judge, the administrative law judge
must return the case to the Appeals Council with a recommended decision. 81 The Secretary of Health and Human Services (HHS) consistently
interpreted this regulation as requiring the administrative law judge to

make only a "recommended decision" to the Appeals Council that the
Appeals Council was free to accept or revise. 82 While the district court's
contrary interpretation was reasonable and made "common sense," it was
not appropriate for the district court to substitute its judgment for that
of the Secretary on this issue.282 "[Tlhis agency interpretation of its own
regulations is entitled deference-'[the administrative interpretation is

controlling unless it is plainly erroneous or inconsistent with the language
and purposes of the regulation.' ,,2

Because the Secretary's interpreta-

277. The court will overturn the agency interpretation of the law only if it is clearly
erroneous or an abuse of discretion. See, e.g., Al-Khayyal v. INS, 818 F.2d 827, 831-32 (11th
Cir. 1987) (The standard of judicial review in reviewing INS decisions in these cases is
whether the INS abused its discretion in refusing to grant the waiver. The court found that
the INS did not abuse its discretion in either its interpretation of the statute or in its findings of fact in this case.); Estate of Watts v. Commissioner, 823 F.2d 483, 485 (11th Cir.
1987); Tobon v. Martin, 809 F.2d 1544 (11th Cir. 1987) (abuse of discretion applied to Parole Commission's interpretation of its guidelines). See generally 5 K. DAvIS, supra note
243, at 399-404.
278. See, e.g., ICC v. Brotherhood of Locomotive Eng'rs, 107 S. Ct. 2360, 2372 (1987)
(Stevens, J., concurring). But see United States v. Harten, 825 F.2d 1493, 1496 (11th Cir.
1987) (Normally, extreme deference to INS interpretations, but interpretation was rejected
when INS improperly concluded that the statute precluded defenses of coercion and duress.) (relied upon Pollgreen v. Morris, 770 F.2d 1536 (11th Cir. 1985)); Jaminson v. Bowen,
814 F.2d 585 (11th Cir. 1987) (reversal is mandated if the wrong law was applied) (dicta).
279. 808 F.2d 1428 (11th Cir. 1987).
280. Id. at 1430.
281. Id. at 1430-31; 20 CFR § 416.1453(c) (1986).
282. 808 F.2d at 1431.
283. Id. at 1430.
284. Id. at 1431 (quoting Parker v. Bowen, 788 F.2d 512, 518 (l1th Cir. 1986)).
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tion in Scott was not erroneous or inconsistent with the purpose regulation, the district court erred in concluding that the recommended decision was an initial decision subject to review by the Appeals Council for
only a sixty day period.2 s Thus, the Appeals Council's review of the administrative law judge's recommended decision was timely. 86 As Scott indicates, the court invokes this standard of judicial review when an agency
derives primary authority to shape policy from relatively vague statutory
28 7
language and the interpretation is a long standing practice
Occupying the middle ground between these two poles are the reasonableness standard of judicial review, 28s and the general standard of judicial
review under the APA for questions of law, "arbitrary, capricious, and
abuse of discretion or otherwise not in accordance with law."' 9 Under
these standards, the Eleventh Circuit deferred to an agency's interpretation of its enabling statute and regulations in a manner resembling that
of the abuse of discretion approach,190 yet clearly reserved greater leeway
for the court to disregard an agency's decision on a question of law. 2 '

285. Id.
286. Id.
287. Accord Lukhard v. Reed, 107 S. Ct. 1807, 1816 (1987) (Blackmun, J., concurring);
Burris, supra note 4, at 1033-37 (discussion of factors found in prior cases which indicated
why the court chose to apply this deferential standard of review).
288. Fall River Dyeing & Finishing Corp. v. NLRB, 107 S. Ct. 2225, 2240-41 (1987) (The
Court used a reasonableness standard to determine whether the NLRB had properly extended its "continuing demand" and "substantial and representative complement" rules to
the employer successorship situation.); Evans Servs. v. NLRB, 810 F.2d 1089, 1092 (11th
Cir. 1987); Royster v. Commissioner, 820 F.2d 1156, 1157 (11th Cir. 1987); North Broward
Hosp. Dist. v. Bowen, 808 F.2d 1405, 1410 (11th Cir. 1987) (rehearing and rehearing en banc
denied) (Anderson, J., concurring) (Judge Anderson stated that "[in my opinion, the most
reasonable interpretation of the statute is contrary to that urged by the Secretary." But he
voted to affirm the Secretary's interpretation because it did not violate the standard of judicial review. The Secretary's decision was not unreasonable, arbitrary, or capricious and he
must defer to it.).
289. 5 U.S.C. § 706(2)(A) (1982). Cf. Harris v. Pullman Standard, Inc., 809 F.2d 1495
(11th Cir. 1987) (Arbitrary and capricious interpretations by employers of employee rights
under the Employees Retirement Income Security Act (ERISA) shall not be enforced by the
courts.).
290. North Broward Hosp. Dist. v. Bowen, 808 F.2d 1405, 1408 (11th Cir. 1987) (rehearing and rehearing en banc denied) ("Our standard of review turns on whether the Secretary's interpretation of the law is reasonable or arbitrary and capricious; courts grant the
agency charged with the administration of a statute substantial deference in its interpretation. Absent a clear error of judgment, the agency's construction should be upheld."). See
also Bowen v. Yuckert, 107 S.Ct. 2287, 2293-97 (1987); Lukhard v. Reed, 107 S.Ct. 1807,
1813-16 (1987) (plurality opinion).
291. See NLRB v. International Bhd. of Elec. Workers, 107 S.Ct. 2002, 2010-11 (1987)
(The Court rejected the NLRB construction of statute because it was inconsistent with the
purpose of the statute.); William Bros. v. Pate, 833 F.2d 261 (11th Cir. 1987) (deference to
established interpretations, but not new interpretations); Mikva, How Should the Courts
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Tallahassee Memorial Regional Medical Center v. Bowen s2 s is representative of the flexibility these standards provided the court in reviewing
questions of law. First, the court noted that "[tihe 'interpretation of an
agency charged with the administration of a statute is entitled to substantial deference.' ", This is the traditional departure point in any dis-

cussion of judicial review standards.2" The court went on to note that
when an agency such as the Department of HHS is charged with administering a complex and technical statute, its own interpretations of its juris-

diction and structure "should be sustained if it is reasonable and permissible construction of the statute."' 5 The court construed this reasonable
and permissible construction standard as requiring affirmance of agency
interpretations that did not involve "a clear error of judgment."' " Thus,
the court recognized that in some areas the agency was entitled to substantial deference under this standard of judicial review.297 When, however, the Secretary's interpretation was not concerned with the complex

and technical structure of the statute, the question of law was within the
competence of the court and the Eleventh8 Circuit gave substantially less
deference to the agency's interpretation. 2
E. Questions of Fact
The two primary standards of judicial review for agency determination
300
of questions of fact 2" are substantial evidence on the record as a whole,
Treat Administrative Agencies?, 36 Am. U.L. REv. 1 (1986) (argues that courts should not be
so deferential to agency interpretation of statutes). See generally, Burris, supra note 4, at
1034-40; 5 K. DAviS, supra note 243, at 365-69.
292. 815 F.2d 1435, 1458 (11th Cir. 1987).
293. Id. at 1458 (quoting Blum v. Bacon, 457 U.S. at 132)).
294. It is constantly referred to because it reminds the court that Congress selected an
agency to implement its policies, not the courts.
295. 815 F.2d at,1458 (relying on Southern Motor Carriers Rate Conference v. United
States, 773 F.2d 1561, 1567 (11th Cir. 1985)).
296. Id. (quoting North Broward, 808 F.2d at 1408).
297. See also Brook v. Williams Enters. of Georgia, 832 F.2d 567, 569-70 (11th Cir.
1987).

298. Id.
299. There are other standards most notably the nondeferential de novo review, but
these are rarely used. See 5 K. DAvis, supra note 243, at 435-44. The court decided one case
on the clear error standard of review. Apache Trading Corp. v. Toub, 816 F.2d 605 (11th
Cir. 1987), involved an appeal from the reparation award entered by an administrative law
judge with the Commodity Futures Trading Commission. Apache argued that the decision
of the administrative law judge was not supported by the weight of the evidence because
Toub was not credible as a witness. The court held that in proceedings of this nature, credibility issues "will not be disturbed on appeal, unless the parties seeking review can demonstrate clear error." Id. at 609. The court agreed with the Commission that reviewed the
administrative law judge's findings and concluded that there was no showing of clear error.
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and arbitrary, capricious or abuse of discretion."' The two standards are
closely related, and in the past their application by the Eleventh Circuit
has led to considerable confusion over the scope of both standards of review. 3 2 There is little indication that the court has resolved this muddle
over the last year. The court's failure to articulate each version of the
tests in the past year is not fatal to my claim that the division remains.
The sample of cases for this year is too small 303 to expect each version of
the standards of review to recur. And, it is important to note that the
court has not repudiated any of the various formulations of the standards
in the past year. It is encouraging to observe, however, that at least based
upon the distribution of cases this past year, the court appears to be moving toward a possible resolution of these interpretive issues that would
return the arbitrary and capricious and substantial evidence standards of
review to their historical meanings and functions3s
In one series of cases, the Eleventh Circuit viewed the arbitrary and
capricious standard as a de minimis form of review requiring that the
court find the agency's factual determination implausible before it will
overturn a case on the factual issue. 0 5 In another series of cases, the
Eleventh Circuit characterized the arbitrary and capricious standard of
review as requiring that the agency support its factual determinations
Id. at 609-10 (The court held also that the record sufficiently supported the administrative
law judge's finding that Apache had engaged in fraud.). Cf. Al-Khayyal v. INS, 818 F.2d 827,
831-32 (11th Cir. 1987) (The standard of judicial review in reviewing INS decisions is
whether the INS abused its discretion in refusing to grant the waiver. The INS did not
abuse its discretion in either its interpretation of the statute or in its findings of fact in this
case.); Ibrahim v. INS, 821 F.2d 1547, 1549 (11th Cir. 1987) (abuse of discretion standard of
review equate with arbitrary and capricious standard of review); Tobon v. Martin, 809 F.2d
1544 (11th Cir. 1987) (The decision of the Parole Commission in this case was not an abuse
of discretion. It properly considered each of the factual circumstances surrounding the
crimes of Tobon.).
300. 5 U.S.C. § 706(2)(E) (1982) [hereinafter the substantial evidence test].
301. Id. § 702(2)(A) [hereinafter the capricious test].
302. Burris, supra note 4, at 1041-50. The Eleventh Circuit is not alone in this confusion
of the standards of review for questions of fact. See generally 5 K. DAvis, supra note 243, at
350-63 (I disagree with Professor Davis' characterization of such concerns as arguments over
verbalisms which do little to enlighten and give guidance in the process of judicial review.).
303. Because only 20 cases discussed the standard of review for factual issues and some
of those opinions involved only a brief statement on the point, it was not possible to identify
any of the factors which contributed to the court's selection of one version of the standards
of review as compared to another. See Burris, supra note 4, at 1041-48 (discussion of factors
identified from a review of the Eleventh Circuit and Supreme Court cases from 1983-1986).
304. See Burris, supra note 4, at 1048-50.
305. See Gholkton v. Housing Auth. of Montgomery, 818 F.2d 776 (11th Cir. 1987); Organized Fishermen of Florida v. Hodel, 775 F.2d 1544 (lth Cir. 1985), cert. denied, 476
U.S. 1169 (1986).
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with evidence that satisfies a reasonableness standard . 3 0 Under both
these formulations of the arbitrary and capricious standard of review, the
court maintains that it is required to show great deference to the agency's
factual determinations. It is clear that the two versions of the arbitrary
and capricious standard could lead to inconsistent results in factually
similar cases. The result is semantic confusion that robs the arbitrary and
capricious standard of review of any clear meaning.30
In another series of cases, the Eleventh Circuit continued its split over
the meaning of the substantial evidence standard. The court on some occasions characterized the substantial evidence standard as a very deferential form of factual review."" Under this version of the substantial evidence test, the court must "scrutinize the record in its entirety to
determine the reasonableness of the decision reached."' 0 9 This scrutiny,
however, merely required the court to determine whether the agency considered all the relevant factors and that some credible evidence supports
the agency's factual conclusions.3 10 By contrast, in another series of cases,
306. E.g., Southern Motor Carriers v.United States, 773 F.2d 1561 (11th Cir. 1985).
307. In some cases the court has run both concepts of the arbitrary and capricious standard of review together. The result is an opinion that leaves a reader wondering if this
standard of review has any real meaning. See Environmental Coalition of Broward County,
Inc. v. Myers, 831 F.2d 984, 986 (11th Cir. 1987). Judge Tuttle, in dissent, agreed that the
court should not substitute its judgment for that of the Corps of Engineers under the arbitrary and capricious standard of review. Id. at 987 (Tuttle, J., dissenting). He went on to
point out that the Corps of Engineers erred in this case by not proving sufficient notice
under the statute to the public of the intended use of the wetlands for which it was issuing a
fill permit. This precluded the proper evaluation of the advantages and disadvantages in
determining whether it was appropriate to issue the permit. Id. at 988 (Tuttle, J., dissenting). Cf. Ibrahim v. INS, 821 F.2d 1547, 1549 (11th Cir. 1987) (abuse of discretion standard
of review equated with arbitrary and capricious standard of review).
308. Bridges v. Bowen, 815 F.2d 622, 624 (11th Cir. 1987) (per curiam); Jaminson v.
Bowen, 814 F.2d 585, 587 (11th Cir. 1987); MacGregor v. Bowen, 786 F.2d 1050 (11th Cir.
1986) ("Even if we find that the evidence preponderates against the Secretary's decision, we
must affirm if the decision is supported by substantial evidence.").
309. Bridges, 815 F.2d at 624. Traditionally, the court has characterized this test as
"such evidence as a reasonable person would accept as adequate to support a conclusion. 'It
is more than a scintilla, but less than a preponderance.'" Hale v. Bowen, 831 F.2d 1007,
1011 (11th Cir. 1987) (quoting Bloodsworth v. Heckler, 703 F.2d 1233, 1239 (11th Cir.
1983)).
310. 815 F.2d at 625. See also Allen v. Bowen, 816 F.2d 600, 602 (11th Cir. 1987);
Bridges v. Bowen 815 F.2d 622, 624-25 (11th Cir. 1987) (per curiam); Frederick v. Director,
Office of Workers Compensation Programs, 808 F.2d 813, 815 (11th Cir. 1987); Jaminson v.
Bowen, 814 F.2d 585, 588-89 (11th Cir. 1987) (The administrative law judge's decision failed
to satisfy the substantial evidence test because it inadequately explained the application of
the relevant statutory factors to the factual record.); Johns v. Bowen, 821 F.2d 551 (11th
Cir. 1987) (reversed because the administrative law judge failed to apply the correct standards in evaluating pain issue); Jones v. Bowen, 810 F.2d 1001, 1005-06 (11th Cir. 1986)
(rehearing and rehearing en banc denied); Macia v. Bowen, 829 F.2d 1009 (11th Cir. 1987);
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the Eleventh Circuit engaged in a careful scrutiny of the record to determine whether sufficient evidence existed to persuade a reasonable person
that the agency's factual determinations were correct. 11

McSwain v. Bowen, 814 F.2d 617 (11th Cir. 1987) (per curiam) (burden of proof critical in
determining the nature of the substantial evidence test applied); Pierre v. Rivkind, 825 F.2d
1501 (11th Cir. 1987) (The court applied the substantial evidence test in reviewing an INS
exclusion and asylum decisions. This is in error as the normal standard of review is arbitrary
and capricious.); Southern Natural Gas Co. v. Federal Energy Regulatory Comm'n, 813 F.2d
364 (11th Cir. 1987);.Southern Natural Gas Co. v. Federal Energy Regulatory Comm'n, 813
F.2d 1111 (11th Cir. 1987) (per curiam) (burden of proof important element in why the
ourt chose the more deferential form of factual review); Turner v. Commissioner, 812 F.2d
650, 654 (11th Cir. 1987) ("The findings of the tax court are supported by substantial evidence and are not clearly erroneous."); William Bros. v. Pate, 833 F.2d 261, 266 (11th Cir.
1987); Zartic, Inc. v. NLRB, 810 F.2d 1080 (11th Cir. 1987).
311. See Evans Servs., Inc. v. NLRB, 810 F.2d 1089, 1093-94 (11th Cir. 1987); Hale v.
Bowen, 831 F.2d 1007, 1010-12 (11th Cir. 1987) (The court used the more deferential formulation of the test, but applied it in a less deferential manner.); Milano v.. Bowen, 809 F.2d
763 (11th Cir. 1987) (reversed because the agency failed to consider relevant information);
Rockwell Int'l Corp. v. NLRB, 814 F.2d 1530, 1534-36 (11th Cir. 1987); Schnorr v. Bowen,
816 F.2d 578, 581-82 (11th Cir. 1987); Sharfarz v. Bowen, 825 F.2d 278 (11th Cir. 1987);
Stomps v.Director, Office of Worker's Compensation Program, 816 F.2d 1533 (11th Cir.
1987) (per curiam); Walker v. Bowen, 826 F.2d 996 (11th Cir. 1987); City of Pompano Beach
v. F.A.A., 774 F.2d 1529, 1540 (11th Cir. 1985). Accord F.T.C. v. Indiana Fed'n of Dentists,
476 U.S. 447, 454 (1986) ("Rather, as under the essentially identical 'substantial evidence'
standard for review of agency factfinding, the court must accept the Commission's findings
of fact if they are supported by 'such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion.' ").

