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In re Baby Girl Eason: Expanding the
Constitutional Rights of Unwed Fathers

1. INTRODUCTION

Historically, the father of an illegitimate child had few, if any, rights in
his child.1 A recent Georgia Supreme Court decision, In Re Baby Girl
Eason,' illustrates the growing trend toward recognizing the existence of
a putative father's rights in his child. In Eason, the father filed a petition
for legitimation of his biological child. The mother and the agency with
which she had placed the child for adoption answered and objected to the
petition.

The courts traditionally have determined child custody matters by ap-
plying either a parental fitness test or a best interests of the child test."
The trial court in Eason entered an order that provided for the use of the
best interests of the child test instead of limiting the scope of the court's
inquiry to the parental fitness of the father.4 On interlocutory appeal, the
Supreme Court of Georgia held that if the father had not abandoned his
"opportunity interest"5 in the child, then the sole standard that must be
applied to determine his right of legitimation is his fitness as a parent.$

The court's observation, "[i]f he is fit he must prevail,' 7 restates its
holding that an unwed father is always entitled to be evaluated by the

1. For an overview of the rights of putative fathers, see Embick, The Illegitimate Fa-
ther, 3 J. FA,. L 321 (1963).

2. 257 Ga. 292, 358 S.E.2d 459 (1987).
3. Id. at 297, 358 S.E.2d at 463.
4. Id. at 292, 358 S.E.2d at 459.
5. Id. at 296, 358 S.E.2d at 462. The term "opportunity interest" was first used by Jus-

tice Stevens in Lehr v. Robertson, 463 U.S. 248 (1983). An unwed father's claim frequently
will be for an opportunity to perform the acts that give rise to a parent-child relationship.
In constitutional terms, the state may not prevent the development of a custodial relation-
ship by denying an unwed father an opportunity to have custody, absent a finding of unfit-
ness. Eason, 257 Ga. 292, 358 S.E.2d 459 (1987).

6. 257 Ga. at 297, 358 S.E.2d at 463.
7. Id.
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fitness standard when a third party seeks to adopt his child." Accordingly,
the Supreme Court remanded the case to the trial court to determine
whether the father had abandoned his opportunity interest.0 The trial
court will examine only the biological father's fitness when awarding cus-
tody of the child, if it finds on remand that he had not abandoned his
opportunity interest."0

This Casenote first presents background information including analyses
of four recent United States Supreme Court opinions addressing the con-
stitutional rights of an unwed father.1 The next section provides a sum-
mary of the facts of Eason and an examination of the Georgia Supreme
Court's decision. Finally, the Casenote analyzes the reasoning that forms
the basis of the Eason decision in light of the principles and policies that
constitute the foundation of the earlier Supreme Court decisions.

II. BACKGROUND

A. Historical Development

Prior to 1972, Georgia statutes typically were silent regarding any in-
terests a putative father might assert in his child.12 These statutes did not
require that an unwed father consent or that notice be given to him as a
prerequisite for the adoption of his child by a third party. 8 While adop-
tion would legitimate the child, at the same time it would legally termi-
nate any relationship between the child and its natural father.1 4

The courts generally regard severance of the parent-child relationship
as the most serious of all state interferences and subject severance to
great restraint. 5 Yet when dealing with unwed fathers, the law viewed

8. Id. at 296, 358 S.E.2d at 463.
9. Id. at 297, 358 S.E.2d at 463.

10. Id.
11. Stanley v. Illinois, 405 U.S. 645 (1972); Quilloin v. Walcott, 434 U.S. 246 (1978);

Caban v. Mohammed, 441 U.S. 380 (1978); and Lehr v. Robertson, 463 U.S. 248 (1982).
12. See, e.g., GA. CODE ANN. § 74-203 and § 74-403(3) (1972).
13. GA. CODE ANN. § 74-403(3) (1972). Section 74-403(3), which related to the consent

required for adoption, stated:
Illegitimate children.-If the child be illegitimate, the consent of the mother alone
shall suffice. Such consent, however, shall not be required if the mother has sur-
rendered all of her rights to said child to a licensed child-placing agency, or to the
State Department of Family and Children Services.

Id.
14. GA. CODE ANN. § 74-414 provides: "When the final adoption shall have been granted,

the parents of the child shall be divested of all legal rights or obligations from them to the
child or from the child to them . "Id. The current Georgia statute, O.C.G.A. § 19-8-14
(1982), has the same legal effect.

15. Buchanan, The Constitutional Rights of Unwed Fathers Before and After Lehr o.
Robertson, 45 OHIO ST. L.J. 313, 316 (1984).
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the state's efforts more leniently." The United States Supreme Court has
implied that substantial reasons must exist before the state may termi-
nate the relationship between parents and children within a traditional
family unit.17 Because of the widespread practice of treating unwed fa-
thers differently from other parents, however, challenges against this type
of discrimination have presented the Court with fundamental questions
concerning the nature of the parent-child relationship."'

If an unwed father is ignored or given much less protection in the adop-
tion process than other parents, his challenge to this treatment forces the
Court to identify which elements in parent-child relationships make
them worthy of constitutional protection. Only then can the Court decide
whether the unwed father's interests warrant protection."

B. Recent Developments

The decisions in four recent United States Supreme Court cases chal-
lenging the disparate treatment of unwed fathers afford some constitu-
tional protection of a putative father's rights in his child.2 0 In 1972, the
Court addressed the issue of the rights of unwed fathers for the first time
in Stanley v. Illinois.21 Stanley, the biological father of two children, lived
with the mother and children intermittently for eighteen years but was
not considered a "parent" under Illinois law because he and the mother
never married. Upon the mother's death the children were declared wards
of the state because pursuant to the applicable Illinois statute, the chil-
dren no longer were considered to have any living parent.2 2 Despite Stan-
ley's objections, the state instituted dependency proceedings and placed
the children with court appointed guardians.' 3

Stanley challenged the Illinois statute, "claiming that he had never
been shown to be an unfit parent and that since married fathers and un-
wed mothers could not be deprived of their children without such a show-
ing, he had been deprived of the equal protection of the laws guaranteed
him by the Fourteenth Amendment."'4 The Supreme Court held that all
parents, including unwed fathers, were constitutionally entitled to a hear-
ing on their fitness as parents before their children could be removed

16. Id.
17. Quilloin v. Walcott, 434 U.S. 246, 255 (1978) (citing Smith v. Organization of Foster

Families, 431 U.S. 816 (1977)).
18. Buchanan, supra note 15, at 318.
19. Id.
20. 257 Ga. at 293, 358 S.E.2d at 460.
21. 405 U.S. 645 (1972).
22. Id. at 646.
23. Id.
24. Id.
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from their custody.2s The Court struck down the Illinois statute as viola-
tive of the equal protection clause of the fourteenth amendment. The
Court also found that the statute violated the due process clause of the
fourteenth amendment because it created a presumption of parental un-
fitness from the fact of illegitimacy.26

After the decision in Stanley, the state could not deprive the father of
an illegitimate child of custody without a hearing to determine his fitness
as a parent.27 Further, the state could no longer presume by law that un-
wed fathers are unfit parents."

Some judges and legislators interpreted the holding in Stanley to enti-
tle all unwed fathers to the same rights as unwed mothers and married
parents concerning the custody of their children." The Supreme Court's
1978 decision in Quilloin v. Walcott30 limited the potentially broad hold-
ing in Stanley. In that case, the biological father never lived with or sup-
ported his child. When the child was eleven years old, the child's step-
father filed a petition for adoption." Quilloin attempted to block the
adoption by filing a petition to legitimate the child"3 but did not seek
custody of the child."3 The applicable Georgia statutes4 required only the
consent of the mother for adoption of an illegitimate child." Accordingly,
the trial court granted the adoption using the best interests of the child
standard.3e Quilloin appealed to the Georgia Supreme Court, claiming
that the Georgia statutes applied by the trial court violated the equal
protection and due process clauses of the fourteenth amendment.'7 Quil-
loin contended that he should be afforded the same power to veto an
adoption that Georgia law provides to divorced parents and unwed
mothers. 8 The Georgia Supreme Court affirmed the lower court's deci-
sion" and Quilloin appealed to the United States Supreme Court.40

25. Id. at 658.
26. Id. at 657-58.
27. Id. at 658.
28. Id.
29. See, e.g., the dissenting opinion in Quilloin v. Walcott, 238 Ga. 230, 234-35, 232

S.E.2d 246, 249-50 (1977) (Undercofler, J., dissenting). Also illustrative of this broad inter-
pretation of Stanley were the amendments to the Illinois adoption statutes following that
case. ILL. REv. STAT. ch. 40, § 1510 (1977).

30. 434 U.S. 246 (1978).
31. Id. at 247.
32. Id. at 250.
33. Id. at 247.
34. GA. CODE ANN. § 74-403(a)(3) (1975).
35. Id.
36. 434 U.S. at 251.
37. Id. at 252.
38. Id.
39. Id.
40. Id. at 252-53.
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In examining the constitutionality of the Georgia adoption statute, the
Supreme Court questioned whether the best interests of the child stan-
dard could adequately protect Quilloin's interest in maintaining a parent-
child relationship.41 In terms of his challenge under the due process
clause, the Court held that Quilloin's substantive rights were not violated
by application of the best interests of the child standard.4

2 The Court
distinguished this case from Stanley, noting that Quilloin had not estab-
lished a substantial relationship with the child and that the adoption
would, in effect, recognize a family unit already in existence.43 Under
these circumstances, the Court determined that a best interests of the
child test is sufficient to protect an unwed father's rights under the due
process clause."

Concerning the equal protection claim, the Court held that Quilloin
was not entitled to the same protection afforded a married, separated, or
divorced father.'5 The state was justified in limiting Quilloin's power to
veto an adoption because of his failure to exercise actual or legal custody
or to take responsibility for the child's welfare.46 The Court, however, did
not address the issue of whether an unwed father is entitled to the same
veto power as an unwed mother because Quilloin "focused his equal pro-
tection claim solely on the disparate statutory treatment of his case and
that of a married father.' 4 7

Following the Quilloin decision, the Supreme Court in Caban v. Mo-
hammed4 addressed the issue of whether adoption statutes that discrimi-
nate between unwed fathers and unwed mothers violate the equal protec-
tion clause of the fourteenth amendment.'9 In Caban, the father and
Maria Mohammed lived together out of wedlock for several years, pro-
ducing two children. 0 After they separated, each of the natural parents
married other people. The natural mother and step-father petitioned for
adoption of the children and Caban and his wife cross-petitioned. 1 Pur-
suant to section 111 of the New York Domestic Relations Law,"1 the Sur-

41. Id. at 254.
42. Id.
43. Id. at 255.
44. Id.
45. Id. at 256.
46. Id.
47. Id. at 253.
48. 441 U.S. 380 (1979).
49. Id. at 385.
50. Id. at 380.
51. Id.
52. N.Y. DOM. REL. LAw § 111 (McKinney 1977).
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rogate granted the mother's petition.53 Section 111 permits an unwed
mother, but not an unwed father, to block the adoption of a child simply
by withholding her consent." Section 111 thus foreclosed Caban's adop-
tion of the children because Mohammed withheld her consent."

Because of the Court's view that a putative father's consent to the
adoption of his children is not a legal necessity, the evidence presented at
the hearing was only considered insofar as it reflected upon the Moham-
meds' qualifications as prospective parents." While the mother could
block adoption by withholding her consent, Caban could prevent the ter-
mination of his parental rights only by showing that the adoption would
not be in the best interests of the children.' 7 The New York Supreme
Court, Appellate Division, affirmed the decision" and Caban appealed to
the United States Supreme Court."°

In his primary claim,O Caban argued "that the distinction drawn under
New York law between the adoption rights of an unwed father and those
of other parents violates the Equal Protection Clause of the Fourteenth
Amendment."" In its examination of the New York law, the Court noted
that "it is clear that § 111 treats unmarried parents differently according
to their sex.""' The Court then noted that "[g]ender-based distinctions
'must serve important governmental objectives and must be substantially
related to achievement of those objectives' in order to withstand judicial
scrutiny under the Equal Protection Clause."" Thus, the question before
the Court was whether the gender-based distinction in the New York
statute bore a substantial relation to some important state interest.

The Court recognized that maternal and paternal roles are not invaria-
bly different in importance and rejected the claim that the distinction of
section 111 "is required by any universal difference between maternal and

53. 441 U.S. at 380.
54. N.Y. DoM. REs.. LAW § 111(c) (McKinney 1977). By omission, the statute does not

require the consent of the natural father for the adoption by another of his illegitimate
child. Id.

55. 441 U.S. at 384.
56. Id.
57. Id. at 387.
58. 56 A.D.2d 627 (1977).
59. 441 U.S. at 384.
60. Based on the Court's decision in Quilloin, Caban also claimed a violation of his due

process right to maintain a parental relationship with his children absent a finding that he
was unfit as a parent. Id. at 385. The Supreme Court did not discuss his due process claim
but rather limited its focus to the claim of gender-based discrimination under the equal
protection clause. Id. at 394.

61. Id. at 385.
62. Id. at 388.
63. Id. (citing Craig v. Boren, 429 U.S. 190, 197 (1976)).
64. Id.
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paternal relations at every phase of a child's development." 6 Moreover,
where a de facto family relationship existed between the unwed father
and his illegitimate children, as in Caban, an unwed father "may have a
relationship with his children fully comparable to that of the mother."'

The Court next considered the contention that the distinction between
unwed mothers was substantially related to the state's interest in promot-
ing the adoption of illegitimate children. 7 The Supreme Court agreed
that adoption is often a preferable alternative for illegitimate children be-
cause it provides stability and legitimacy.6" The Court objected, however,
to the arbitrary statutory presumption that unwed fathers always impede
the adoption of their children. The majority noted that unwed fathers are
no more likely to object to the adoption of their children than unwed
mothers." The Court struck down the New York adoption law as uncon-
stitutional, concluding that these undifferentiated gender-based distinc-
tions between unwed mothers and unwed fathers did not bear a substan-
tial relationship to the state's asserted interests.70

The Supreme Court most recently addressed the issue of a putative
father's rights in his illegitimate child in Lehr v. Robertson.7 1 In Lehr, the
illegitimate child's mother married Richard Robertson when the child was
eight months old and the Robertsons filed an adoption petition in the
Family Court of Ulster County, New York.7' The applicable New York
statute did not entitle Lehr to notice of the adoption proceedings because
he had failed to sign the putative father registry maintained by the state
of New York.73 One month after the adoption proceedings commenced,
however, Lehr filed a "visitation and paternity petition" in another
county.7" The trial judge signed the adoption order notwithstanding his
knowledge of Lehr's pending paternity petition .7

Lehr then filed a petition to vacate the order of adoption on the ground
that it was obtained by fraud and in violation of his constitutional rights
to due process and equal protection.' The Ulster Family Court denied
the petition.77 The Appellate Division of the Supreme Court affirmed,'

65. Id. at 389.
66. Id.
67. Id.
68. Id at 390-91.
69. Id. at 391-92.
70. Id. at 394.
71. 463 U.S. 248 (1983).
72. Id. at 250.
73. Id. at 251.
74. Id. at 252.
75. Id. at 253.
76. Id.
77. Id.
78. 434 N.Y.S.2d 772, 77 A.D.2d 381 (1980).
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holding that Lehr's commencement of a paternity proceeding did not en-
title him to receive notice of the adoption proceeding and that the provi-
sions of the statute were constitutional." The New York Court of Appeals
also affirmed."

On appeal to the United States Supreme Court, Lehr contended "that
a putative father's actual or potential relationship with a child born out
of wedlock is an interest in liberty which may not be destroyed without
due process of law . . . ."' Lehr claimed that he had a constitutional
right to prior notice and an opportunity to be heard before being de-
prived of that interest.82 Lehr also contended that the statute violated the
equal protection clause because the gender-based classification in the
statute denied him the right to consent to the child's adoption and gave
him fewer procedural rights than the child's mother."

The Court held that since Lehr's relationship with his child was only
potential, as opposed to established, he was not denied due process under
the New York statute." The Court noted that Lehr had control over his
right to receive notice and that because of his failure to sign the putative
father registry he was not entitled to notice of the pending adoption."
The Court stated that "[tihe significance of the biological connection is
that it offers the natural father an opportunity that no other male pos-
sesses to develop a relationship with his offspring."86 Since Lehr failed to
grasp that opportunity, he lost the right to the same due process as a
putative father who had at least signed the registry. Filing a paternity
petition did not alter this conclusion. 7 The Court found that the state
interests in facilitating the adoption of young children were legitimate
and that the trial judge was justified in requiring all interested parties to
adhere strictly to the procedural requirements of the statute."

Additionally, the Court held that the statute did not deny Lehr equal
-protection because he had not developed a relationship with his child.89

The equal protection clause does not prevent a state from affording two
parents different legal rights when one parent has established a custodial
relationship with the child and the other parent has either abandoned or

79. Id.
80. 54 N.Y.2d 417, 430 N.E.2d 896 (1981).
81. 463 U.S. at 255.
82. Id.
83. Id.
84. Id. at 265.
85. Id. at 264.
86. Id. at 262.
87. Id. at 264-65.
88. Id. at 265.
89. Id. at 267.
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never established such a relationship."
These four cases provide basic guidelines for determining the existence

of a putative father's rights in his illegitimate child. These decisions, how-
ever, are not far-reaching enough to apply in every custody case involving
unwed fathers. As the Eason case demonstrated, questions still exist re-
garding the appropriate application of the parental fitness test versus the
best interests of the child test to an unwed father of a newborn.

III. THE Eason DECISION

A. Facts of the Case

David Scharlach began dating Nola Dekota Eason in Atlanta in late
1985. The couple learned that Eason was pregnant and discussed the pos-
sibilities of adoption and abortion. Scharlach claimed that he told Eason
from the beginning that he wanted custody of the child rather than adop-
tion. Eason agreed that Scharlach occasionally had expressed this desire
but contended that he subsequently agreed to the adoption."

Scharlach also maintained that he had offered to financially support
Eason and the child, but Eason testified that Scharlach never provided
any support and that she knew he was unable to afford such support."
The parties lived together for a brief period during Eason's pregnancy.
Scharlach contended that he offered to help support Eason in this man-
ner, but Eason stated that Scharlach simply agreed to share expenses."s

Because of his job requirements, Scharlach moved to California a few
weeks before the birth of the child. Eason stated that Scharlach left for
California without leaving a forwarding address or telephone number, but
she allegedly knew how to reach him through his friends."

Eason decided to place the child for adoption and signed a form surren-
dering custody of the child to Christian Homes for Children, Inc."9 A
married couple who sought to adopt the child then filed a petition for
adoption and Scharlach was notified of the pending proceedings" pursu-
ant to the requirements of Official Code of Georgia Annotated section 19-
8-7(a)."

Scharlach then filed a petition for legitimation of his daughter in Cobb

90. Id. at 267-68.
91. 257 Ga. at 292, 358 S.E.2d at 460.
92, Id. at 293, 358 S.E.2d at 460.
93. Id,
94. Id.
95. Id.
96. Id.
97. O.C.G.A. § 19-8-7(a) (1982).
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Superior Court" pursuant to Official Code of Georgia Annotated section
19-8-7(c)." Eason and Christian Homes for Children objected to the peti-
tion and the trial court allowed the married couple who sought to adopt
the child to intervene.100

The trial court entered an order providing that the scope of its inquiry
would not be limited to Scharlach's fitness, but would look to the child's
best interests by comparing the child's prospects if reared by the biologi-
cal father as opposed to being reared by the adopting parents.101

Scharlach then filed an interlocutory appeal with the Supreme Court of
Georgia.102

B. Opinion of the Georgia Supreme Court

The supreme court identified two issues that were presented in Eason.
The first issue was whether Scharlach, as an unwed biological father, had
a federal constitutional right to legitimate his child absent a showing of
unfitness to have custody of the child.103 In addressing this issue, the
court first recognized that "[tihere are competing interests of overwhelm-
ing value at stake in the outcome of this case.''04 In attempting to deal
adequately with the interests of the father, the adopting parents, and the
child, a court must look to the federal constitutional challenge and allo-
cate the rights required to be recognized.""'

The supreme court recognized that the Stanley, Quilloin, Caban, and
Lehr decisions will aid a court in classifying the possible circumstances of
relationships between unwed fathers and their children.106 These cases
clearly illustrate that a biological unwed father who has custody and per-
forms the role and duties of a parent has a recognized constitutional right
to custody of his children.101 Some unwed fathers, however, have devel-
oped no relationship with their children; in this instance, no violation of
due process or equal protection occurs when the unwed father is denied
equivalent constitutional protection.'

The court concluded from its analysis of these cases "that unwed fa-
thers gain from their biological connection with the child an opportunity

98. 257 Ga. at 292, 358 S.E.2d at 459.
99. O.C.G.A. § 19-8-7(c) (1982).

100. 257 Ga. at 292, 358 S.E.2d at 459.
101. Id., 358 S.E.2d at 460.
102. Id., 358 S.E.2d at 459-60.
103. Id., 358 S.E.2d at 460.
104. Id. at 293, 358 S.E.2d at 460.
105. Id.
106. Id.
107. Id. at 294, 358 S.E.2d at 461.
108. Id.
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interest to develop a relationship with their children which is constitu-
tionally protected."' 09 This interest, however, may be lost by a father who
fails to develop a substantial relationship with his child over a period of
time.110 If not timely pursued, a court may deem his interest to have been
abandoned.' A father has a right to pursue this interest and "[albsent
abandonment of his interest, a state may not deny a biological father a
reasonable opportunity to establish a relationship with his child."''

The issue in Eason went beyond whether Scharlach had an opportunity
interest in the child. The court also had to determine which substantive
standard would govern the evaluation of his rights as a biological unwed
father."8

1 Scharlach asserted that a fitness test was proper, while Eason
and Christian Homes for Children urged the application of a best inter-
ests of the child test."' The court recognized that the best interests test
may be sufficient when the prospective adoptive parents have developed a
relationship with the child and are providing adequate care and mainte-
nance. 1" Under the Eason facts, however, the relationship between the
adopting parents and the child would not have existed absent state par-
ticipation."16 The court concluded that a best interests test is inadequate
because "[t]he unwed father has a constitutionally protected interest
which cannot be denied him through state action.""'

Thus, the court held that unwed fathers, like Scharlach, possess an op-
portunity interest protected by due process of law."' "If timely and dili-
gently pursued, and not abandoned, this opportunity interest will lead an
unwed father in Scharlach's circumstances to enjoy the benefits of cus-
tody and entitle him to equal treatment under law accorded other par-
ents.""' Because Georgia law"0 affords an unwed mother a fitness test, it
must also afford the same rights to an unwed father."'2

The second issue was procedural in nature. The prospective adoptive
parents wished to proceed as Jane and John Doe without revealing their
true identities."' Since the court determined that Scharlach was entitled

109. Id. at 296, 358 S.E.2d at 462.
110. Id.
111. Id.
112. Id.
113. Id., 358 S.E.2d at 463.
114. Id.
115. Id. at 297, 358 S.E.2d at 463.
116. Id.
117. Id.
118. Id.
119. Id.
120. O.C.G.A. § 19-8-3 (1982).
121. 257 Ga. at 297, 358 S.E.2d at 463.
122. Id. at 292, 358 S.E.2d at 459.
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to a fitness test unless he had abandoned his opportunity interest, there
was no need for participation by the adoptive parents in a determination
of the best interests of the child.123 In the event Scharlach was found not
to have abandoned his opportunity interest and was found to be a fit
parent, he was entitled to custody of the child without the court applying
a best interests standard.'2 4

IV. ANALYSis

Theoretically, the court reached the correct, constitutional decision. An
unwed father should be entitled, at the least, an opportunity to establish
a relationship with his child. The Eason decision clearly established that
a fit biological father who pursues his interest in order to obtain full cus-
tody of his child must be allowed to prevail over third parties who seek to
adopt.'26 Thus, Eason further develops the case law defining the rights of
unwed fathers in their illegitimate children, but does little to aid the
adoption agencies and the courts in adequately dealing with the compet-
ing interests of the biological father, the adopting parents, and the
child.

1
2

6

The four United States Supreme Court cases previously cited devel-
oped general classifications of relationships between unwed fathers and
their children. 12 7 According to Stanley, all parents, including unwed fa-
thers, are entitled to a hearing on their fitness as parents before legal
severance of the parent-child relationship. 2 8 The fact of illegitimacy no
longer raises the presumption of unfitness of an unwed father. Quilloin
limited Stanley by allowing differential treatment of fathers who have
not established a substantial relationship with the child.' 2' An unwed bio-
logical father's rights can be limited, as compared to married fathers,
when he never had custody and has not taken responsibility for the wel-
fare of the child.130 A best interests of the child test will suffice under
these circumstances.' 3 ' Lehr expounded on this theory by concluding that
the equal protection clause affords parents different legal rights when one
parent establishes a custodial relationship and the other abandons or
never establishes such a relationship with the child. 32 Unlike Quilloin,

123. Id. at 298, 358 S.E.2d at 463-64.
124. Id.
125. Id. at 296, 358 S.E.2d at 463.
126. Id. at 293, 358 S.E.2d at 460.
127. Id.
128. 405 U.S. at 658.
129. 434 U.S. at 255-56.
130. Id.
131. Id.
132. 463 U.S. at 267-68.
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Lehr compared unwed fathers to all other parents, not just married fa-
thers.'33 The state, however, may not impose these limitations through a
purely gender-based statutory distinction. 84 Caban firmly established
that there must be grounds other than sex of the parent to justify any
limitation of an unwed father's rights in his child. 8

The facts in Eason, however, do not fall neatly into one of the estab-
lished categories. At first blush, Eason would appear to fall into the cate-
gory of cases, like Lehr, concerning unwed fathers who never had custody
nor established a relationship with the child. In Lehr, the Court deter-
mined that the unwed father was not entitled to equivalent constitutional
protection when he had not established a substantial relationship with
the child.'

3

The Georgia Supreme Court, however, distinguished Eason from all
four of the United States Supreme Court cases.137 The facts of Eason are
distinguishable because they involved the rights of an unwed father in a
newborn infant whose mother surrendered her rights in the child in favor
of adoption. Eason also involved the rights of the prospective adoptive
parents, who had been in custody of the child virtually all its short life."

In determining whether the court should apply a fitness test or a best
interests of the child test in evaluating the father's rights, the court must
consider the rights of all interested parties. The court listed the situations
in which a best interests of the child test would be adequate.'" Ostensi-
bly, these would include cases that concern divorce and stepfather adop-
tion, although the court cited no authority to support this conclusion. '"
Arguably, because the adoptive parents had established a relationship
with the child and were providing suitable care and maintenance, this
situation also would warrant the best interests test. The court recognized
in Eason, however, that the relationship with the adoptive parents would
not exist without state participation.' Until Scharlach's rights were de-
termined, he had no legal recourse to prevent the development of the
child's relationship with the adoptive parents. The court asserted that an
unwed father has a constitutionally protected interest that cannot be de-
nied him through state action, and thus he is entitled to a fitness test,
absent abandonment of his opportunity interest. 42

133. Id.
134. Id.
135. 441 U.S. at 388-89.
136. 463 U.S. at 267-68.
137. 257 Ga. at 296, 358 S.E.2d at 462.
138. Id., 358 S.E.2d at 462-63.
139. Id. at 296-97, 358 S.E.2d at 463.
140. Id.
141. Id. at 297, 358 S.E.2d at 463.
142. Id.
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In his dissent in Caban, Justice Stevens voiced his fear that the major-
ity's broad holding would be interpreted by other courts to allow every
father to block the adoption of his child.143 Justice Stevens argued that
this veto power should exist only when the child is not an infant and the
biological father has established a substantial relationship with the
child.14' This argument has its basis in the balancing of the state's inter-
est in facilitating the adoption process against the interests of the
individual?."4

There is no indication, however, that the Eason court even considered
the state's interest in facilitating the adoption of illegitimate children.
The judicial and administrative application of this decision raises many
procedural problems. Prior to any state intervention through the initia-
tion of adoption proceedings, the courts will have to develop a method to
insure notification to every biological father. In addition, the courts must
define more clearly when an opportunity interest has been established
and provide a definitive time for expiration of this interest. Otherwise,
the child could not be placed with adoptive parents with any guarantee
that the biological father could not successfully challenge the adoption.

These pre-adoption requirements could have a significant impact on
the state's interest in facilitating the adoption of illegitimate children.
The potential problems with locating biological fathers and establishing
the loss of the opportunity interest may cause adoption to be postponed
for a significant time period. In the interim, the state must find a tempo-
rary home for the child pending satisfaction of these requirements. Addi-
tionally, children are less likely to be adopted as they grow older. "The
best age for adoption is six months or less, and. . . after six months the
chances of adoption steadily decrease. ' 14

In the constitutional analysis, however, the court seemed to indicate
that the biological claim is the one aspect that may not be ignored regard-
less of various public benefits. The biological aspect of the natural par-
ent's right, then, does not require a balancing between private interests
and the public good.

The courts could interpret Eason to hold that an unwed father always
is entitled to prevent the adoption of his illegitimate child, provided he is
fit. In order to protect the competing interests of the mother, the child,
and the adoptive parents under this interpretation, guidelines would have
to be established to clarify the exact situations in which a father would be
entitled to prevail over adoptive parents. In his dissent in Caban, Justice
Stevens agreed with the majority that the state may be justified in afford-

143. 441 U.S. 380, 401 (Stevens, J., dissenting).
144. Id. at 416.
145. Id. at 402-03.
146. In re Levi, 131 Ga. App. 348, 350-51, 206 S.E.2d 82, 84 (1974).
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ing the unwed mother and unwed father some differential treatment in
the case of newborns.14 7 Since the mother carries and bears the child, her
identity is certain. This is not necessarily the case with fathers of illegiti-
mate children whose identity may not be known even to the mother. Ad-
ditionally, after the child's birth, it is the unwed mother that is typically
faced with the responsibility of raising the child and providing for its
future.""

Based on these legitimate, innate differences between unwed mothers
and unwed fathers, the court in Eason could have held that an unwed
father was only entitled to a best interests of the child standard. Justice
Stevens was concerned that state legislators and courts would view the
holding in Caban as a mandate to abolish all adoption consent statutes
that differentiate between unwed fathers and unwed mothers.", Given
the holding in Eason, these fears may have been justified.

The Eason decision raises many questions that current Georgia law
does not address. For example, whether the prospective adoptive parents
of an illegitimate child will have to wait an undetermined amount of time
before the unwed father effectively waives his veto power. Also, this deci-
sion leaves open the question whether an unwed father would be entitled
to a fitness test when he challenges the mother for custody. Unfortu-
nately, this decision will not provide the guidance that is needed in these
areas because the court failed to give detailed insight into its reasoning.

V. CONCLUSION

After the Georgia Supreme Court's decision in Eason, an unwed father
is entitled to a fitness test or veto power, provided he has not abandoned
his opportunity interest, because Georgia law affords an unwed mother
the same protection.150 In light of the facts in this case, the court appears
to have reached the correct outcome. Denial of an opportunity claim, fol-
lowed by termination or adoption, will be permanent and irrevocable.
Without the opportunity to develop a significant parent-child relation-
ship, the unwed biological father never will achieve the kind of constitu-
tionally significant relationship Caban and Stanley had with their chil-
dren. When it is the state that denies the opportunity, it may, by its
denial, be impermissibly interfering with constitutional rights.

In applying this newly established standard to other fact situations,
however, the result may be quite different. In the event an unwed father

147. 441 U.S. at 406-07 (Stevens, J., dissenting). For the majority's comments on the
relationship between an unwed parent and a newborn infant, see id. at 389.

148. Id. at 405 (Stevens, J., dissenting).
149. Id. at 416.
150. 257 Ga. at 297, 358 S.E.2d at 463.
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cannot be located or has ulterior motives for withholding his consent, the
child may be the one to suffer.

Since the court failed to clarify the rights of the child and the adoptive
parents in this case, the potential for litigation over these types of issues
is significant. Unless the legislature sets out statutory guidelines, the
courts will be faced with determining similar cases on a purely factual
basis. In applying the holding in Eason, the trial courts are likely to reach
inconsistent conclusions due to the lack of the court's reasoning.
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