
Recovering Lost Profits for an
Unestablished Business under Georgia
Law: The New Business Rule Bows to

MECCA

I. INTRODUCTION

The new business rule in its traditional sense held that "lost profits
damages for a new business were not recoverable."' The rule was based
on the prevailing thought that lost profits damages for businesses without
a "track record" of profitability were "remote and uncertain," incapable
of proof to the requisite degree of certainty necessary for courts to award
such profits as damages.2 The rule, therefore, was an insurmountable ob-
stacle for an unestablished business to overcome in a suit for lost profits
stemming from a breach of contract.'

Over the years, the rule eroded from the lofty status of "rule of law" to
an evidentiary rule in a majority of jurisdictions.4 The rejection of the
new business rule as a rule of law came about through a gradual evolution
in case law, but the rule's rate of erosion has noticeably increased since
1978.6 Modernly, the decided trend is to award to a new business lost
profits damages when these damages are "adequately proved with reason-
able certainty." The relevant inquiry in cases where a new business seeks
lost profits has become whether "the history of the business [is] adequate

1. R. DUNN, RECOVERY OF DAMAGES FOR LOST PRoFrrs 220 (3d ed. 1987). For formulation
of the rule, see Comment, Remedies-Lost Profits as Contract Damages for an Unestab-
lished Business: The New Business Rule Becomes Outdated, 56 N.C.L. Rsv. 693 (1978)
[hereinafter Remedies]; 22 AM. JuR. 2D Damages § 173 (1965) & cases cited therein. See
generally Note, The Requirement of Certainty in the Proof of Lost Profits, 64 HARv. L. REv.
317 (1950); Note, The Requirement of Certainty in the Proof of Lost Profits, 46 HAav. L.
Rzv. 696 (1933); Note, Damages-Loss of Profits Caused by Breach of Contract-Proof of
Certainty, 317 MINN. L. REv. 194 (1933).

2. R. DUNN, supra note 1, at 218-19; Comment, Remedies, supra note 1, at 693 n.3;
Radio of Georgia, Inc. v. Little, 129 Ga. App. 530, 534, 199 S.E.2d 835, 838 (1973).

3. R. DUNN, supra note 1, at 217.
4. See Note, The Evolution of the New Business Rule, 17 CuMERLAND L, Rsv. 239

(1986); . DUNN, supra note 1, at 220 & cases cited therein.
5. R. DUNN, supra note 1, at 227.
6. Id. at 220. For the definition of "reasonable certainty," see REsTATEMENT (SECOND) OF

CoNriAcTs § 352 (1981).
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to project future lost profits."
Several factors have contributed to the demise of the new business

rule. s The rule often brought about inequities that contributed to its
eventual downfall because there was no "worthwhile end to be achieved
by permitting one party to breach his contract with impunity-giving him
an option, as it were-because the other party has not commenced opera-
tion."' Additionally, as Farnsworth has pointed out, "[a]n increased op-
portunity to offer proof of lost profits, combined with greater receptivity
on the part of courts to proof by expert opinion and by sophisticated
economic and financial data, can be expected to make it increasingly easy
for claimants to meet the requirement of certainty."10 These two factors,
the inequity of the new business rule and the willingness of the courts to
recognize expert testimony and complex economic models, are exempli-
fied in McDermott v. Middle East Carpet Co., Associated (hereinafter
MECCA)." This recent federal case applied Georgia law to defendant's
counterclaim to recover lost profits for its new carpet business."2

This Comment reviews the history of the new business rule in Georgia,
analyzes the MECCA case itself in light of Georgia precedent and the
national trend in this area, and briefly discusses the implication of
MECCA and the remnants of the new business rule in Georgia. Section I
discusses the MECCA case itself. Section II examines the history of lost
profits damages under Georgia law for established businesses. Section III
examines Georgia cases in which unestablished businesses have sued for
lost profits. Section IV analyzes the MECCA case in light of its Georgia
heritage and briefly looks at MECCA in light of the national trend to
erode the new business rule. Finally, this Comment concludes by discuss-

7. R. DUNN, supra note 1, at 233.
8. Farnsworth believes that inspiration for the courts' recent willingness to give new

businesses a chance to prove profits is found in two sources. One is the more liberal rule for
proof of such profits under the antitrust laws; the other is the rule that allows a party to an
aleatory contract, such as one in a game of chance, to recover damages based on the "value
of the chance." E. FARNSWORTH, CoNTRACTS § 12.15, at 886-87 (1982). Other factors that
have contributed to the erosion of the rule include an "increasing acceptance of the 'yard-
stick' measure of looking at closely comparable businesses" and general "dissatisfaction with
the niggardly 'all-or-nothing' approach inherent in the new business rule." Comment, Reme-
dies, supra note 1, at 695-96.

9. R. DUNN, supra note 1, at 227. A new business, however, was not totally without
redress. The business might recover reliance or restitution damages. See Radlo of Georgia,
Inc. v. Little, 129 Ga. App. 530, 536, 199 S.E.2d 835, 838 (1973) (plaintiff could not recover
lost profits, but could recover the expense incurred in reliance upon the transaction that
defendant breached).

10. E. FARNSWORTH, supra note 8, § 12.15, at 887.
11. No. C81-1043A (N.D. Ga. Dec. 13, 1985), aff'd per curiam in relevant part, 811 F.2d

1422 (11th Cir. 1987).
12. 811 F.2d at 1423.
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ing the status of the new business rule in Georgia after MECCA and the
practical results for new businesses suing for lost profits.

II. McDermott v. MECCA

The royal family of Kuwait formed MECCA (the corporation) to con-
struct a tufted carpet factory in the Middle East. MECCA picked Egypt
for the location of its plant and hired plaintiffs McDermott and his cor-
poration Criterion Mills, Inc. (hereinafter "CMI")'3 as consultants to "su-
pervise the construction of the facility, prepare specifications, purchase
machinery and raw materials, and assist in marketing and sales."1 4

McDermott and CMI found themselves ill-equipped to perform their
contractual responsibilities with MECCA. McDermott hired an interna-
tional carpet consulting firm to assist in commencing operations. Never-
theless, the construction of the plant fell behind schedule.1' In the course
of managing the construction of the plant, McDermott inadvertently or-
dered raw materials incompatible with the finishing machines he had pre-
viously installed.1s When MECCA officials later discovered this blunder,
they faced the choice of buying the proper raw materials or ordering ma-
chinery capable of processing the raw materials on hand.17 This oversight
by McDermott caused an eight month delay in the production of carpet."

MECCA officials, dissatisfied with the progress of their factory, termi-
nated the consulting firm's contract and demanded that production com-
mence within sixty days. McDermott, believing it impossible to meet this
deadline, suspended performance of his duties under the contract and left
Egypt in July 1978. Upon his return to the United States, McDermott
appropriated $20,000 for his own use from a MECCA bank account.1'
Subsequently, McDermott brought suit against MECCA in the United
States District Court for the Northern District of Georgia, seeking dam-
ages for breach of contract, restitution of funds paid as a bonus, and a
declaration of equity in MECCA pursuant to his employment contract. 0

13. Id. at 1423-24. McDermott was an experienced businessman who served as the chair-
man of the board of directors of CMI, a tufted carpet manufacturer in Georgia at the time
he was hired by.MECCA. Id.

14. Id. at 1424.
15. Id. Delays postponed the projected date of completion from fall 1977 to August 1978.

Id. at 1424-25.
16. Id. at 1424. The raw materials ordered by McDermott came in twelve foot widths,

incompatible with the metric finishing machinery McDermott had ordered, which could only
operate with four and five meter sections. Id. at 1424-25.

17. Id. at 1425. MECCA officials chose to do both. Id.
18. Id.
19. Id.
20. Id. at 1425-26.
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MECCA counterclaimed, seeking damages for breach of contract and neg-
lect of corporate duty by McDermott and CMI.'

MECCA finally commenced operations during May 1979.22 MECCA,
however, suffered diminishing net losses for 1979, 1980, and 1981.23 In
early 1982, MECCA's carpet factory was completely destroyed by fire. Af-
ter receiving an $11,700,000 insurance settlement, MECCA reconstructed
the plant in October 1982.24 The new carpet plant was profitable.25

The United States District Court for the Northern District of Georgia
referred the case to a United States Magistrate as special master pursu-
ant to Federal Rule of Civil Procedure 53.2 The district court instructed
the special master to "identify the issues in the case and prepare findings
of fact and conclusions of law.'2 7 The special master allowed MECCA to
present expert testimony by Dr. Bruce Seaman,28 an expert in econom-
ics. 2' Dr. Seaman testified:

[I]n the natural life cycle of a manufacturing facility, a plant generally
undergoes a scheduled start-up period before full production is reached.
During this period, it is likely that the plant will sustain losses for two to
three years. After that period of time, manufacturing facilities generally
cross the break-even point and become profitable as full productive ca-
pacity is reached.30

Utilizing a hypothetical economic model that employed both arithmetic
and geometry to account for market variables,31 Dr. Seaman demon-
strated that a "delay in commencing production will cause a correspond-
ing delay in reaching full profitability."'3 Therefore, McDermott's over-
sight, which caused the eight month delay in production, cost MECCA
the equivalent of eight months' net income.3

The special master adopted Dr. Seaman's formula and awarded profits
for a period of eight months based on MECCA's profit and loss statement
for 1983, a statement of profits realized over four years subsequent to

21. Id. at 1426.
22. Id. at 1425, 1428 n.13.
23. Id. at 1425.
24. Id.
25. Id.
26. FED. R. Civ. P. 53.
27. 811 F.2d at 1426.
28. Dr. Seaman received a Ph.D. in Economics from the University of Chicago and was

at the time of his testimony a professor at Georgia State University. Id. at 1427 n.9.
29. Id. at 1427.
30. Id.
31. Id. at 1427, 1428. For an excellent discussion on "How to Prove (And How Not to

Prove) Lost Profits Damages," see R. DUNN, supra note 1, at 339-434.
32. 811 F.2d at 1427.
33. Id.
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McDermott's breach.' The district court adopted in toto the special
master's findings of fact and conclusions of law.3 McDermott and CMI
appealed. 6

The United States Court of Appeals for the Eleventh Circuit consid-
ered the issues to be whether the special master abused his discretion in
considering Dr. Seaman's expert testimony 7 and whether the award of
lost profits to MECCA was "clearly erroneous."'8 Noting that the "admis-
sion of expert testimony is a matter entrusted to the discretion of the
trial court,"8 the court of appeals in a per curiam decision agreed with
the district court that the special master did not abuse his discretion by
considering Dr. Seaman's expert testimony.'

The court did not find error in Dr. Seaman's reliance on MECCA's
1983 financial statements when assessing the damages that resulted from
McDermott's breach, which occurred in 1978.4' The appellate court
stressed that the new facility constructed after the fire produced the same
kind of carpet with similar machinery and that MECCA sold the carpet
in the same market as the old facility."2 Additionally, "[t]he fact that
MECCA's losses were diminishing prior to the fire suggests that the oper-
ation was approaching the break-even point and was soon to become
profitable.' ' These similarities constituted a subsequent history compa-
rable enough to the time when the breach occurred for MECCA to prove
a "'track record' of profitability" sufficient to sustain a judgment for
lost profits.

4

The Eleventh Circuit then examined McDermott's contention that the
award of lost profits damages was "clearly erroneous."' The court noted
that Dr. Seaman sufficiently considered the material market variables in
calculating lost profits damages.47 Dr. Seaman's model took into account

34. Id. The special master found that MECCA had "established lost profits with reason-
able certainty, that the loss was within the contemplation of the parties, and that the loss
was directly traceable to the acts of McDermott." Id. at 1428.

35. Id. at 1426.
36. Id.
37. Id. at 1428.
38. Id.
39. Id.
40. Id. at 1423, 1428.
41. Id. at 1428.
42. Id.
43. Id.
44. Id. (citing Stern's Gallery of Gifts, Inc. v. Corporate Property Investors, Inc., 176 Ga.

App. 586, 592, 337 S.E.2d 29, 35 (1985)).
45. Id.
46. Id.
47. Id.
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changes in management, labor, capital, and raw materials." During cross-
examination, Dr. Seaman testified that variations in these factors would
influence the level of profitability, but "these changes would not affect
the basic parallel nature of the plant's growth paths from the commence-
ment of operations to full profitability.' 49 Seaman also stressed the signif-
icance of the "stable and monopolistic" Egyptian market and the protec-
tion from foreign competition afforded MECCA by the extraordinary high
tariffs the Egyptian government placed on tufted carpets.6 These factors
eliminated many of the economic variables common to a free market.51

In delineating the proper standard of review, the court recognized that
the findings of a special master may not be reversed in the absence of
clear error." Based on the "clearly erroneous" standard, the court was
satisfied that the award for lost profits had adequate support in the rec-
ord.83 The court did not consider the "evidence presented too speculative,
uncertain and remote.""

In MECCA, expert testimony plus postbreach profitability established
damages for lost profits to the reasonable certainty necessary for the new
business to recover lost profits under Georgia law, even though the busi-
ness had no record of profitablility at the time of the breach." Although
MECCA had postbreach business experience, the factory's first profits
came only after fire destroyed the plant and MECCA rebuilt it, some four
years after McDermott's breach." Thus, if the district and appellate
court properly applied Georgia law in MECCA, it is evident that the new
business rule has evolved from a rule of law into a rule of evidence. In-
deed, MECCA puts Georgia at the forefront of jurisdictions in the recov-
ery of lost profits for an unestablished business.57

III. LOST PROFITS FOR ESTABLISHED BUSINESSES IN GEORGIA:
MECCA's HERITAGE

Official Code of Georgia Annotated section 13-6-858 states that "remote
or consequential damages are not recoverable unless they can be traced

48. Id.
49. Id.
50. Id.
51. Id.
52. Id.
53. Id.
54. Id.
55. Id. at 1427.
56. Id. at 1425.
57. Fulton County Daily Report, May 28, 1987, at 3, col. 4. See also Note, supra note 4,

at 239.
58. O.C.G.A. § 13-6-8 (1982).
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solely to the breach of the contract or unless they are capable of exact
computation . . ." and are independent of any contractual agreement."
In earlier years, the Georgia courts and the federal courts applying Geor-
gia law were reluctant to grant lost profits for breach of contract for even
an established business under this now-codified standard.60 The philoso-
phy underlying this reluctance was founded in the notion that lost profits
were too "remote and uncertain to be recoverable." ' Later, the courts
held that a party could recover lost profits damages if he could prove his
lost profits with "reasonable certainty."' In the case of a new business,
the courts historically have refused to grant damages for anticipated prof-
its." As will be shown, however, the Georgia courts' refusal to grant lost
profits for a new business was based more on the party's failure to prove
damages to a "reasonable certainty" than on the new business rule as a
rule of law."

A. Lost Profits Not Recoverable: Early Georgia Cases

A seminal Georgia case pertaining to lost profits was Coweta Falls
Manufacturing Co. v. Rogers.s5 Rogers brought suit against Coweta for its
failure to repair certain machinery belonging to Rogers." Because of
Coweta's breach, Rogers' cotton mill was idle for fifty to sixty days. Rog-
ers sought damages for lost profits.'7

The supreme court rejected Rogers' claim for lost profits, holding that
lost profits were a "matter purely of speculation depending on demands,
sales cost, etc."" 8 The court determined that the evidence provided by
Rogers was speculative and calculated on conjecture and not upon fact."9
The profits Rogers anticipated were contingent on the fluctuation of the
market and therefore were too speculative. 70 It is interesting to note that

59. Id.
60. See, e.g., Red v. City Council of Augusta, 25 Ga. 386 (1858).
61. Id. at 390.
62. See Jacksonville Blow Pipe Co. v. Trammell Hardware Flooring Co., 170 F. Supp.

537, 540 (N.D. Ga. 1958).
63. See, e.g., Kenny v. Collier, 79 Ga. 743, 8 S.E. 58 (1887).
64. See, e.g., Eastern Federal Corp. v. Avco-Embassy Pictures, Inc., 326 F. Supp. 1280,

1284 (N.D. Ga. 1971) ("The court might well reach this conclusion [that plaintiff cannot
recover lost profits for new theater] upon the theory that under Georgia law anticipated
profits from a business not yet begun are never recoverable." (citing Kenny, 79 Ga. at 747, 8
S.E. at 60)).

65. 19 Ga. 416 (1856).
66. Id. at 417.
67. Id.
68. Id.
69. Id. at 420.
70. Id.
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the court refused to say that lost profits could never be awarded, but de-
cided that under the circumstances the anticipated gains were too
remote."'

B. Lost Profits for Established Businesses Recoverable

Decisions following Coweta consistently refused to grant relief to a liti-
gant who sought damages for lost profits.7 In Anderson v. Hilton &
Dodge Lumber Co.,7 the court reversed its earlier policy and granted lost
profits damages.1' In Anderson, Hilton agreed to sell lumber to Anderson
and to buy it back after it was processed.7 5 Hilton prevented Anderson
from cutting the wood and Anderson sued for breach of contract for the
recovery of anticipated profits.76 The court determined that the damages
arising from the breach were recoverable and that the measure of dam-
ages was clearly defined . The court relied on the fact that Anderson was
not "suing to recover profits which were dependent on some other enter-
prise." s The parties had determined profits at the beginning of the con-
tract; therefore, profits were recoverable."

In an action for an unlawful eviction, plaintiff in B. H. Levy, Brother &
Co. v. Allen s° successfully obtained lost profits with a showing of a "track
record" of profitability. 1 Plaintiff had run a "ladies' and children's tonso-
rial' '" 2 for four consecutive years, which provided the court with monthly
statements and net earnings per month.'3 In discussing lost profits, the
court said:

71. Id.
72. See Red v. City Council, 25 Ga. 386 (1857) (court determined that where plaintiff did

not rely on the contract with the city, if there was in fact a contract, and offered only "spec-
ulative damages"-that is, the loss of conjectural profits, plaintiff could not reco'ver because
the damages alleged were too remote and uncertain to be recoverable); Cooper v. National
Fertilizer Co., 132 Ga. 539, 64 S.E. 650 (1909) (in a suit for lost profits due to defective
fertilizer sold by National to Cooper, court rejected Cooper's attempt to establish damages
based on differences in tonnage of fertilizer sold between the year of breach and the subse-
quent year, holding that damages from a breach of contract are limited to the "natural and
material consequence of the act from which the damage flows" and that profits stemming
from a commercial business are too speculative to grant damages).

73. 121 Ga. 688, 49 S.E. 725 (1905).
74. Id. at 691, 49 S.E. at 726.
75. Id. at 689, 49 S.E. at 725.
76. Id.
77. Id. at 691, 49 S.E. at 726.
78. Id.
79. Id. See also Tygart v. Albritton, 5 Ga. App. 412, 63 S.E. 521 (1909).
80. 53 Ga. App. 246, 185 S.E. 369 (1936).
81. Id. at 247, 185 S.E. at 370.
82. Id. at 248, 185 S.E. at 370.
83. Id.
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The anticipated profits of an unestablished future business are generally
too speculative for recovery, yet where the business has been long estab-
lished, has uniformly made profits, and there are definite, certain, and
reasonable data for their ascertainment, and such profits reasonably
must have been at the time of the contract, they may be recovered at
least for a limited reasonable future time, even though they can not be
computed with exact mathematical certainty.'

Thus, Allen established precedent that lost profits were obtainable if the
business had a "track record" of profitability. Since plaintiff provided
sufficient evidence to prove such track record, the court was willing to
grant lost profits."5 Showing a "track record" of profitability became the
most widely utilized method of establishing lost profits damages to the
standard necessary for the courts to allow recovery."

In Claxton Poultry Co. v. City of Claxton,87 plaintiff's accountant ad-
mitted that there was no record of profitability or losses, but tried to es-
tablish anticipated losses on projected figures derived seven months prior
to the accident that precipitated the lawsuit.88 The court rejected plain-
tiff's testimony because it was not based on "efficiency, market condi-
tions, volume, labor costs, supply, demand, or similar factors." '  The
court determined that estimates from witnesses which are speculative and
without proof of these underlying factors would be excluded.9 0 In this
1980 decision, the court was less than receptive to this expert's testimony
offered to establish lost profits based on previous business experience, al-
though the business was established.' 1 The court hinted, however, that
the business could have been successful in its suit for lost profits if its
expert had taken into account all the relevant market and production
variables in attempting to transpose the previous profit history to the

84. Id. at 247, 185 S.E. at 370 (emphasis added).
85. Id.
86. See Multivision Northwest, Inc. v. Jerrold Elec. Corp., 356 F. Supp. 207, 217 n.4

(N.D. Ga. 1972) (The burden of establishing lost profits damages "is most often met in those
instances where the claimant has a previous profit history." (citing Lewis v. Mobile Oil
Corp., 438 F.2d 500 (8th Cir. 1971); Willred Co. v. Westmoreland Metal Mfg. Co., 200 F.
Supp. 59 (E.D. Pa. 1961)).

87. 155 Ga. App. 308, 271 S.E.2d 227 (1980).
88. Id. at 313, 271 S.E.2d at 234. Plaintiff instituted a suit against the City of Claxton

for alleged negligence in respect to a natural gas explosion at plaintiff's plant. Plaintiff's
accountant based its lost profits on the seven month period prior to the explosion. Id. Be-
tween April 1 and October 31, 1972, the plant's profits were $440,000. Id. Plaintiff's account-
ant determined that based on the seven month period at $40,000 per month, the lost profits
sustained would be $1,657,300. Id.

89. Id.
90. Id.
91. Id.
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time of breach by defendant.2

In more recent cases when established businesses have sued for lost
profits, the courts have been more willing to grant anticipated profits al-
though damages could not be proven to an "exact dollar amount."'s3 In
Moultrie Farm Center, Inc. v. Sparkman,9' 4 the court determined that the
party claiming damages carries not only the burden of proving damages,
but also furnishing the jury with sufficient data to establish the damages
with "reasonable certainty." * The court held, however, that the claimant
can meet this burden if the jury is able to calculate the amount of dam-
ages from the data furnished and not be in "a position where an allow-
ance of loss is based on guesswork."" This case was indicative of the na-
tional trend easing the degree of certainty necessary for a court to award
lost profits damages.' 7

In cases involving livestock or crops, the courts have consistently re-
jected claims for lost profits." In Radio of Georgia, Inc. v. Little,"s a
farmer brought an action against suppliers of pigs to recover damages for
lost profits resulting from the suppliers' breach of contract. The farmer
tried to prove expected profits based on calculations from the number of
pigs he had successfully raised in past years.100 The court included raising
livestock in the broad area of ungrown crops and determined that based
on a solid body of case law, lost profits were too speculative and remote to

92. Id. Normally, "the best evidence of lost profits is a comparison of the existence of
plaintiff's own business before and after the interruption of its progress by the wrongful act
of defendant." R. DUNN, supra note 1, at 256. Prior and subsequent business experience
must be comparable, however, to be recoverable. Id. at 257. To see the application of this
general principle of lost profits damages, see Broadway Photoplay Co. v. World Film Corp.,
225 N.Y. 104, 121 N.E. 756 (1919) (judgment for plaintiff for lost profits reversed because
plaintiff failed to show the necessary comparability between the evidence offered to prove
damages and the potential damages from defendant's breach).

93. Tri-State Systems v. Village Outlet Stores, 135 Ga. App. 81, 85, 217 S.E.2d 399, 403
(1975).

94. 171 Ga. App. 736, 320 S.E.2d 863 (1984).
95. Id. at 740, 320 S.E.2d at 867-68 (citing National Refrigerator & Butchers' Supp. v.

Parmalee, 9 Ga. App. 725, 72 S.E. 191 (1911)).
96. Id., 320 S.E.2d at 867 (citing Roland v. Byrd, 163 Ga. App. 408, 410, 294 S.E.2d 626,

628 (1982)).
97. E. FARNSWORTH, supra note 8, § 12.15, at 881-82. See also Multivision Northwest,

Inc. v. Jerrold Electronics Corp., 356 F. Supp. 207, 216 (N.D. Ga. 1972).
98. See Butler v. Moore, 68 Ga. 780 (1881); Savannah Chemical Co. v. Brag & Son, 14

Ga. App. 371, 80 S.E. 858 (1914); Prince v. Evans, 23 Ga. App. 660, 99 S.E. 132 (1919);
Codman v. Roberds, 27 Ga. App. 559, 109 S.E. 536 (1921); Kitchens v. Lowe, 139 Ga. App.
526, 228 S.E.2d 923 (1976); Poultry Health Serv. v. Moxley, 538 F. Supp. 276 (S.D. Ga.
1982).

99. 129 Ga. App. 530, 199 S.E.2d 835 (1973).
100. Id. at.533, 199 S.E.2d at 836.
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be recoverable for any such agricultural enterprise.10 1 The court limited
damages to the necessary expense that the aggrieved party incurred.102

In summary, although early Georgia case law rejected claims for antici-
pated profits for an established business, more modern cases allow recov-
ery of lost profits if the plaintiff can prove his damages to a "reasonable
certainty." Evidence in support of lost profits must not be speculative
and must not put the jury in a position where they would have to guess at
the amount to award. If the plaintiff can meet these requirements, he can
recover lost profits damages. One exception to this general rule is lost
profits for livestock or ungrown agricultural products, which courts con-
tinue to find to be too speculative to be recoverable.

IV. PROFITS FOR UNESTABLISHED BUSINESSES IN GEORGIA:

CASES PAVE WAY FOR MECCA

In Georgia, the courts traditionally have been unwilling to grant lost
profits to new businesses.0 3 As early as 1888, a court determined that
damages were too speculative and remote to be granted to a new busi-
ness, 01' and "anticipated profits from a business . . . can not be al-
lowed."1 5 The courts have been willing, however, at least to consider the
new business' evidence on lost profits damages.

The court in Eastern Federal Corp. v. Avco-Embassy Pictures, Inc.'"
addressed the issue of lost profits for a new business, but rejected plain-
tiff's effort to establish these damages. Eastern, a movie exhibitor, and
Avco, a movie distributor, entered into a contract in 1967 in which Avco
granted Eastern "first run and exclusive rights"' 07 to screen The Gradu-
ate at plaintiff's three theaters in December 1967.'08

At the time the parties entered the contract, Avco owned two theaters
and was building a third, which was to be completed by October 1967.
Due to delays, the third theater was not completed until February
1968.10 When Eastern determined that the theater would not be com-
pleted for the agreed December showing, Eastern notified Avco and re-
scheduled the showing until February, upon Eastern's assurances that the
theater would be completed by February 21.110 Subsequent negotiations

101. Id. at 534-35, 199 S.E.2d at 838.
102. Id.
103. Kenny v. Collier, 79 Ga. 743, 8 S.E. 58 (1888).
104. Id. at 746, 8 S.E. at 60.
105. Id. at 747, 8 S.E. at 60.
106. 326 F. Supp. 1280 (N.D. Ga. 1970).
107. Id. at 1281.
108. Id. at 1282.
109. Id.
110. Id. at 1283.
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broke down and Avco entered into outside contracts to show The Gradu-
ate elsewhere."' Eastern's theater opened one week after the February 21
deadline.'. Eastern sued for damages including lost profits for all three
theaters. Avco contended that plaintiff violated the contract by not being
able to meet the February 21 opening date.'1 3

Eastern claimed lost profits for the new theater based on the lost prof-
its from his two established theaters.' The court rejected Avco's claim
for lost profits for the new theater.115 The court began its analysis by
recognizing in dicta that there was authority in Georgia that "anticipated
profits from a business not yet begun are never recoverable.", 6 The
court, however, concluded that it was not necessary "to reach the ques-
tion whether such profits are ever recoverable."' 17

Relying on the evidence before it, the court held that the lost profits for
the movie theater without a track record were remote and speculative.118

Furthermore, the court determined that the question of lost profits was
more a question of evidence than law.119 Eastern's evidence was inade-
quate to allow recovery for lost profits for the new theater. 20 The new
theater's location was not well-known and there was a good deal of com-
petition, so the court held that it would be sheer guesswork to try to fig-
ure the amount of recovery. 1 2 The plaintiff tried to meet the standard of
"reasonable certainty" by offering expert testimony on the lost profits of
the new theater. The court summarily dismissed the opinion of the ex-
pert, holding that "in the final analysis his guesswork is no better than
that of the courts."1

The court concluded in Eastern by awarding profits for the existing
theaters based on their predictable and consistent records of profitability
in the past and their continued success up to trial.123 The'court, however,
stated that the profits for the new theater were too speculative and uncer-
tain to permit recovery, noting that the new theater had incurred sub-

111. Id.
112. d.
113. d.
114. Id. at 1284.
115. Id.
116. Id. (citing Kenny v. Collier, 79 Ga. 743, 747, 8 S.E. 58, 60 (1888)).
117. Id. (emphasis added).
118. Id.
119. Id. (quoting A. CORBIN, CORBIN ON CONTRACTS § 1022 (1952): "[The term 'specula-

tive and uncertain profits' is not really a classification of profits but, instead, a conclusion of
the evidence they have introduced to prove that they would have been made if the defend-
ant had not committed a breach of contract.") Id.

120, Id.
121. Id.
122. Id.
123. Id. at 1285.
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stantial losses one week after the breach.'" In refusing to grant lost prof-
its damages for the new theater, the court seemed to place emphasis on
the losses the theater incurred after opening. 2 5

In an interesting footnote in Multivision Northwest, Inc. v. Jerrold
Electronics Corp., 2s the district court addressed the question of "how
. .. does a brand new business establish lost profits?"' 27 In this case
under Georgia law, plaintiff sought to establish lost profits by "transpos-
ing the business experience . ..commencing in July, 1967, in terms of
customers, market saturation, fixed overhead, cash flow losses, return of
capital, etc. to January, 1966" when the breach occurred.1 2 8 Plaintiff used
extensive expert testimony to construct this model to meet the "reasona-
ble certainty" standard.12 9

Although the court rejected plaintiff's claim because it found that
plaintiff's damage was not causally related to the breach by defendant,
the court acknowledged that lost damages could be determined "in any
manner which is reasonable." s0 The court commended plaintiff on his
"somewhat brilliant" and "innovative" approach to establishing lost prof-
its and stated that if there had been causation, it was conceivable that
"one or more of the elements claimed could pass the circumstantial evi-
dence test" and be calculated to the "reasonably certain" standard neces-
sary for recovery under Georgia law.12 ' The court held:

This approach would leave the trier of fact free to return a reasonable
finding on lost profits for a new business within the limits of the evidence
produced. As past experience is generally considered a sound basis to
prove lost profits, there is no reason to believe that subsequent experi-
ence could not also.' 32

Until the MECCA decision, there were no decisions applying Georgia law
that adopted the court's willingness in Multivision to award lost profits
based upon subsequent business experience, proved by expert testimony
or otherwise.1 3

124. Id.
125. Id.
126. 356 F. Supp. 207, 216 n.4 (N.D. Ga. 1972).
127. Id. at 217 n.4.
128. Id.
129. Id.
130. Id. See Elyria-Lorain Broadcasting Co. v. Lorain Journal Co., 298 F.2d 356 (6th Cir.

1961) (where statistical proof has received approval in the antitrust arena in determining
lost profits).

131. 356 F. Supp. at 217 n.4.
132. Id.
133. Two leading cases outside Georgia refused to permit use of subsequent profit expe-

rience to prove lost profits damages of an unestablished business. See R. DUNN, supra note
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In The Hip Pocket, Inc. v. Levi Strauss & Co.,'" the court rejected
plaintiff's claim for lost profits because plaintiff based his damages on
pure speculation.18 ' Plaintiffs president testified that the business should
have earned $150,000 for its first year.1 3

6 There was no further evidence
to support this figure except testimony from defendant's employee that
such a business should earn $250,000 during its first year of operation.137

On the evidence submitted, the court concluded that "[loss of antici-
pated profits which is completely conjectural is not recoverable.""

In Bennet v. Smith," " Bennet, the operator of an egg farm, brought
suit against Smith, a feed supplier, to recover lost profits resulting from
Smith's negligence in delivering contaminated feed to one of Bennet's hen
houses. The feed caused Bennet's chickens to stop laying. "1 0 In this situa-
tion, the supreme court granted lost profits to Bennet even though Geor-
gia courts traditionally held lost profits for livestock and future crops to
be too speculative to be recoverable."1  Bennet proved his damages by
showing the decrease in egg production at the contaminated hen house
compared to the production at plaintiff's other hen houses.142

Smith contended that Bennet's business was categorized as a "new bus-
iness" with no history of lost profits, and therefore damages were too
speculative to be recoverable." The trial court granted Smith's motion

1, at 259 (citing Cramer v. Grand Rapids Show Case Co., 223 N.Y. 63, 119 N.E. 227 (1918)
(court refused to permit plaintiff to prove lost profits by evidence of postbreach profits
made the year after the defendant breached the contract to sell merchandise); Evergreen
Amusement Corp. v. Milstead, 206 Md. 610, 112 A.2d 901 (1955) (court refused to permit
plaintiff to show lost profits damages by showing operating experience subsequent to an
alleged breach of a construction contract that delayed the opening of plaintiff's movie thea-
ter); see also Doctors Sellke & Conlon, Ltd. v. Twin Oaks Realty, Inc., 143 Ill. App. 3d 168,
491 N.E.2d 912 (1986). For cases approving of the use of subsequent business experience as
evidence of lost profits, see Edwards v. Container Kraft Carton & Paper Supp. Co., 161 Cal.
App. 2d 752, 327 P.2d 622 (1958); Guady v. Seaman, 188 Pa. Super. 475, 149 A.2d 523
(1959); Ferrell v. Elrod, 63 Tenn. App. 129, 469 S.W.2d 678 (1971); Lewis v. Mobil Oil Corp.,
438 F.2d 500 (8th Cir. 1971); Multivision Northwest, Inc. v. Jerrold Elecs. Corp., 438 F.2d
207 (N.D. Ga. 1972); Rosenblath v. Louisiana Bank & Trust Co., 432 So. 2d 285 (La. App.
1983); El Fredo Pizza, Inc. v. Roto-Flex Oven Co., 199 Neb. 697, 261 N.W.2d 358 (1978);
Hardwick v. Dravo Equip. Co., 279 Or. 619, 569 P.2d 588 (1977); Cook Assocs. v. Warnick,
664 P.2d 1161 (Utah 1983) (cited in R DUNN, supra note 1, at 260-61).

134. 144 Ga. App. 792, 242 S.E.2d 305 (1978).
135. Id. at 794, 242 S.E.2d at 307.
136. Id.
137. Id.
138. Id.
139. 245 Ga. 725, 267 S.E.2d 19 (1980).
140. Id. at 726, 267 S.E.2d at 19.
141. Id. at 727, 267 S.E.2d at 20.
142. Id. at 726, 267 S.E.2d at 20.
143. Id.
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for dismissal, and the court of appeals affirmed. " Despite the fact that
this case technically fell into the category of ungrown crops, the supreme
court reversed the decision of the court of appeals, holding that plaintiff
had met the burden of establishing lost profits to a "reasonable cer-
tainty.11 45 The supreme court agreed with Judge Smith's dissent in the
court of appeals, 1 4 which held that Bennet had met his burden of show-
ing lost profits by introducing "competent testimony to establish the level
of egg production and market price of eggs both prior and subsequent to
the delivery of the feed. '1 47

V. ANALYSIS

A. The MECCA Decision Under Georgia Law

Although MECCA may seem at first blush to be iconoclastic under
Georgia law, even in light of the modern trend to erode the new business
rule, after closer examination it is evident that the Georgia courts have
not traditionally relied on the new business rule when considering a claim
for lost profits by a new business. Instead, the courts have denied recov-
ery for lost profits by holding that the party wishing to recover lost prof-
its failed to establish such damages to a "reasonable certainty." Georgia
courts, however, have consistently given claimant an opportunity to prove
lost profits damages.1 48

The Multivision case is closely analogous to MECCA with respect to
the proof of profit damages."' In 1972, the district court in Multivision
was receptive to expert testimony based on innovative economic models
as a method for a new business to establish lost profits.180 The court cer-
tainly did not refuse to consider the new business' attempt to establish
lost profits by invoking the new business rule.'1" As the court in Eastern
Federal s noted, Georgia law was willing to accept any method of proving
lost profits that was "reasonable.""'

When MECCA came before the district court, MECCA had for ammu-

144. 152 Ga. App. 841, 842, 264 S.E.2d 233, 234 (1979).
145. 245 Ga. at 727, 267 S.E.2d at 20.
146. Id. at 726, 267 S.E.2d at 20.
147. 152 Ga. App. at 842-43, 264 S.E.2d at 234 (Smith, J., dissenting).
148. See supra text on lost profits damages for unestablished businesses accompanying

notes 103-47.
149. Multivision, 356 F. Supp. at 207. See supra discussion of Multivision in text ac-

companying notes 126-33.
150. 356 F. Supp. at 217 n.4.
151. Id.
152. 326 F. Supp. at 1280.
153. Id. at 1281.
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nition Georgia precedent demonstrating a willingness to consider a new
business' attempt to prove lost profits and the Eastern Federal and Mul-
tivision cases. Eastern Federal held that a proponent could prove lost
profits damages by any "reasonable" method. Multivision expressed ap-
proval of expert economic models to prove profit damages based on post-
breach business experience. MECCA further relied on the national trend
towards awarding lost profits to new businesses when the damages could
be proved to a "reasonable certainty." While the decision in favor of the
new business was not a "necessary" one for the district court, the time
had come in Georgia for a decision like MECCA.

In light of its Georgia heritage, MECCA is not inconsistent with the law
of remedies in Georgia. Indeed, MECCA is noteworthy not for any change
it brings about in Georgia law per se, but for its willingness to accept
expert testimony and complex economic models interpreting postbre.ach
business experience as adequate proof of lost profits for a new business.

B. MECCA and the National Trend to Erode the New Business Rule

It has been termed "questionable" whether a new business can intro-
duce evidence of profit experience obtained subsequent to the interfer-
ence that brought about the lawsuit in the first instance.1 ' Nevertheless,
such a business must rely on subsequent experience, because it has no
previous history to rely on to prove lost profits.15 There were no Georgia
cases before MECCA in which a new business was successful in recovering
lost profits by introducing evidence of postbreach business experience.
There was, however, Multivision in Georgia and a few cases in other juris-
dictions that approved of such evidence to prove lost profits damages.'"

The claimant wishing to establish lost profits damages for his new busi-
ness has a major evidentiary problem to overcome in jurisdictions that
allow postbreach profits to establish these damages.157 The claimant must
show that the subsequent experience is comparable under the circum-
stances to the period in which the damages occurred.'" If the proponent
can establish such comparability, the better rule is to admit the evidence
of subsequent profitability. 159

A claimant may make a threshold showing of comparability by proving
the identity of the person or corporation operating the business and the

154. R. DUNN, supra note 1, at 259.
155. Id.
156. For cases approving of subsequent business experience as evidence to prove the lost

profits of an unestablished business, see supra note 133.
157. R. DUNN, supra note 1, at 261.
158. Id.
159. Id.
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business itself.16 Such evidence has probative weight, and a comparison
of later results with the time period that the breach occurred should have
the same weight as a comparison of earlier results. 16" Since the earlier
results are universally admissible, the later results should also be admissi-
ble under the same logic.162 When the business has no previous profit his-
tory, the value of subsequent business experience is vital for the new bus-
iness because it is the best, and indeed only, evidence available.163 To
exclude such evidence is to allow the opponent to breach the contract
with impunity, "arbitrarily deny[ing] [a new business] the possibility of
recovery with no intelligible basis for the exclusion.""4

MECCA made the requisite showing of comparability between the pe-
riod when McDermott breached the contract and the period in 1983 for
which MECCA introduced financial statements as a representative period
to calculate profits.'" 5 McDermott and CMI claimed that 1983 was not a
representative period from which to ascertain lost profits and that the
four year time difference between the breach and year of financial state-
ments used brought about several variables that Dr. Seaman's model
failed to take into account.1" On appeal, McDermott and CMI stressed
that the changes7 in cost of materials, the availability and proficiency of
labor, and fluctuations in sales and marketing would affect profitability so
that profit damages could not be established to the reasonable certainty
necessary.'"6 The Eleventh Circuit did not agree.168

Through the use of Dr. Seaman's economic model, MECCA accounted
for the relevant market variables that could affect profitability. 69 Dr.
Seaman's model took into account variations in labor, capital, and raw
materials. '7 Basing his model on financial statements that survived the
fire, a production manual containing profit projection prepared by the
consulting firm hired by CMI, an insurance report from Lloyd's of
London, and an estimate of lost profits prepared by an Egyptian ex-
pert,171 Dr. Seaman was able to convince the courts that there was suffi-
cient evidence to meet the standard of reasonable certainty in proving

160. Id.
161. Id.
162. Id.
163. Id.
164. Id.
165. MECCA, 811 F.2d at 1428.
166. Id. at 1427.
167. Id. at 1427 nn. 11, 12.
168. Id. at 1427.
169. Id. at 1428.
170. Id.
171. Id. at 1427 n.10.
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lost profits."
MECCA's use of expert testimony and economic models to translate

postbreach business experience into a "track record" of profitability was
an innovative method of conquering the evidentiary barriers brought
about by the remnants of the new business rule in Georgia. MECCA will
open the door for new businesses to recover lost profits damages under
Georgia law when the business can gain postbreach business experience
and establish with expert testimony, or otherwise, that such damages can
be shown to a "reasonable certainty" to be the result of the opponent's
breach.

VI. CONCLUSION

The new business rule has never been the strict "rule of law" in Geor-
gia as it has been in other jurisdictions.178 The state courts and the fed-
eral courts-applying Georgia law have consistently shown a willingness to
give the claimant an opportunity to try to prove his lost profits damages
to the "reasonable certainty" necessary to be recoverable. When the
courts denied a claimant lost profits for his new business, it was on the
grounds that the claimant failed to prove damages to the degree neces-
sary. The courts would then categorize the damages as "too remote and
uncertain" to permit recovery.

As the courts became more receptive to expert testimony and complex
economic models, a case such as McDermott v. Middle East Carpet Co.,
Associated was inevitable in light of the inequitable results that often
befell a new business without a record of profitability. Therefore, upon
examination of the cases that consider a claimant's suit for lost profits for
his new business, the authors find the MECCA decision consistent with
the holdings of the Georgia courts and in step with the national trend to
erode the new business rule from a rule of law to a rule of evidence. The
new business rule is now considered only in determining whether a claim-
ant has establish damages to a "reasonable certainty."

The MECCA case puts Georgia in the forefront of jurisdictions regard-
ing recovery of lost profits for new businesses. Based on the district
court's willingness to accept MECCA's economic model to prove damages,

172. Id. at 1428.
173. For example, until the mid-1970's, the California courts applied the new business

rule consistently. See, e.g., Grupe v. Glick, 26 Cal. 2d 680, 160 P.2d 832 (1945); Patton v.
Royal Indus., 263 Cal. App. 2d 760, 70 Cal. Rptr. 44 (1968); Read v. Turner, 239 Cal. App.
2d 504, 48 Cal. Rptr. 919 (1966); Gibson v. Hercules Mfg., 80 Cal. App. 689, 252 P. 780
(1927); Deering Milliken & Co. v. Modern-Aire, 231 F.2d 623 (9th Cir. 1955) (federal court
applying California law). The rule, however, has been eroded to one of evidence in Califor-
nia. See S. Jon Kreedman & Co. v. Meyers Bros. Parking-Western Corp., 58 Cal. App. 3d
173, 130 Cal. Rptr. 41 (1976).
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counsel for a new business should not be afraid to try to prove profit
damages by getting an expert to utilize novel economic theories that ad-
just some time period of business experience so that it is comparable to
the time the breach occurred.1 7 4 MECCA leaves very few cases in which a
new business with a postbreach business experience does not have a good
opportunity to recover lost, profits damages.

EVERETT WARNER GEE III*
MARK ADAM NELSON*

174. The authors do not mean to suggest that expert testimony based on prior business
experience is the only way for new businesses to prove lost profits damages. A new business
may use its brief prior experience, if any; its experience at other locations; the comparable
experience of others; industry averages; computation from the contract; or even defendant's
subsequent profit experience from enjoyment of the same opportunity afforded plaintiff as a
measure of lost profits damages. R. DUNN, supra note 1, at 256-79.

* .The authors wish to thank Mr. Kirk W. Watkins of Parker, Johnson, Cook & Dunlevie,
attorney for MECCA, for his help in the preparation of this Comment.
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