
Thoughts from the Land Of And

by John 0. Cole*

Questions concerning the possible relation between law and literature,
or, more broadly conceived, questions concerning the proper placement of
law between the giant oppositions of Art and Science, are of great interest
to those interested in a "kind of reflexive grasping"1 of the law and how it
operates in our lives. This inquiry has spawned a great deal of written
commentary attempting to give a definitive answer to questions raised
about the law in general and its relation to other disciplines, and my pur-
pose here is to end this proliferation of solutions by elucidating the cor-
rect solutions to these knotty problems. By providing a definitive solution
to how the law operates in our lives and how exactly it is positioned in
relation to art and science, I hope to save everyone interested a lot of
time and trouble spent on worrying about these problems. I expect no
particular praise for these solutions-finally answering the questions cor-
rectly will be its own reward.

There is one thing I need to discuss prior to fulfilling this rather excit-
ing claim. As I begin, I need to be perfectly clear that it is not the case
that I will succeed or not succeed in the attempt. The fact is that I will
both succeed and not succeed. The difference between the conjunctions
"or" and "and" makes all the difference. If the reader thinks that I will
succeed or not succeed in my attempt and reads on to discover which is
the case, he or she will be proceeding like most readers; and I will win a
few, lose a few, bore the many, and join the ceaseless cacophony of voices
addressing these problems. If the reader can appreciate that I will suc-
ceed and not succeed in my quest, then a whole different space may open
up that will allow for a definitive answer.

Let me begin with an account:

I remember Joe Morrison very clearly. He was one of my first clients
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and caused me some soul searching. In law school I was interested in the
criminal law course and did well in it, but I really did not want to get
involved in the practice because there was not a lot of money in that
field. It also seemed to be unsavory work and could be detrimental to my
reputation in the community. I was trying to line up a bank as a client
and I did not need to be appointed to Joe's case. I guess I was just pay-
ing my dues.

Joe was a drifter who sometimes worked as a filling station attendant.
He was charged with aggravated rape, a capital crime. The alleged victim
was the twenty-two year old daughter of a local bank president. She was
engaged to a promising young minister in town. The alleged rape oc-
curred in the early morning hours at a service station some distance from
the town where Joe was employed.

At first I could not get Joe to talk. I told him that I could not help him
unless he told me what happened and that he could trust me to treat
anything he said as confidential. He finally opened up and said that he
had intercourse with the young woman, but that she had "consented in
every way." He said that he had seen her two or three times before when
he was working the day shift at the station, and that she had seemed
"very friendly" and had talked with him in a "flirting way." He said that
on the night in question she came in for gas, they talked, and she invited
him into her car. One thing led to another and, finally, to sexual inter-
course. They were interrupted by the lights of an approaching vehicle
that pulled into the station. Then, he got out of the young woman's car
and waited on the customer. The young woman hurriedly drove off. Joe
told me that he was tried for rape in California four years ago and ac-
quitted. He has no previous convictions.

At the grand jury proceedings the victim testified that she was re-
turning to her father's house in town from church camp, where her fiance
was a counselor, when she noticed that her fuel gauge registered empty.
She stopped at the first open station along the road. The attendant, who
appeared to be in sole charge of the station, forced his way into her car,
terrified her with threats, and had sexual intercourse with her. She says
he was compelled to stop the attack when an approaching car turned into
the station. She positively identified the attendant as Joe. The alleged
victim's father testified concerning her timely complaint. No other testi-
mony was presented. The grand jury presented a true bill.

I learned about the victim's previous affairs with two local men from
good families. Smith, one of these young men, admitted that he and the
victim went together for some time, but refused to say whether he had
sexual intercourse with her. The other young man, Jones, apparently a
bitterly disappointed and jealous suitor, readily stated that he frequently
had intercourse with the victim and described her behavior toward
strange men as scandalous. He once took her to a fraternity dance and,
having noticed she was missing for some time, discovered her upstairs
with Smith, a fraternity brother, on a bed in a state of semi-undress. He
appeared eager to testify and stated that the girl got what she'd always
been asking for. I believed Jones, but was somewhat repelled by this dis-
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appointed suitor's apparent willingness to smear the young woman's
reputation.

I went back with this information to my client and began pressing him
for details. After a while, he admitted that he forced himself on the vic-
tim and that his first story was a lie. But he absolutely refused to plead
guilty to the charge or any lesser charge. He strongly believed he could
get away with his first story because he had done it once before in
California.

I did not know what to do with this case. I had a tough time figuring
out my role as defense lawyer: what I was supposed to do for Joe and
what I could do. Could I plead him not guilty and go to trial with his first
story and put Jones on the stand to smear the young woman's reputation
in hopes of instilling a reasonable doubt about Joe's guilt, or should I
withdraw from the case?

FRAMING

My intent here is not to trace out in the traditional manner the various
possibilities raised by these particular dilemmas, but rather to examine
what effect the relationship of law and literature might have on those
dilemmas. I would like to begin by "framing" the above account; that is,
stepping outside of it for a moment to examine it from an external van-
tage point. From this external point of view we can ask, what is the status
of this account? Is it an account of something that actually happened, or
is it just a story? Is this an account of a real life happening of a young
attorney, or is it fictional? Is it a synopsis of a novel or short story or
perhaps a hypothetical used in a law school classroom? I suggest that we
test whether this is what we would call a "true" or a "fictional" account
by attempting to "frame" it: to step outside of it and look at it from a
viewpoint external to the world that it creates. If, when we examine the
account from an external point of view, we are able to place it in a frame
more inclusive than the frame that it presents to us and judge it by crite-
ria external to it, then we consider the account fictional rather than ulti-
mately "true." If we cannot step back from the account and recede to a
larger frame in which to place the account, then we conclude that it is a
"true" story. Of course, once we understand the notion of a receding
frame, then reality becomes "reality"; we can always frame reality itself
by employing some kind of metaphysical frame such as the Hindu con-
cept of "maya," or illusion, and include it in a larger context in which
everything is illusion, a fictional story. But this is a radical move based on
metaphysical assumptions that for the most part are not comfortable to
the western mind. We normally take reality as the ultimate frame of ref-
erence and speak of frames of reference within that reality.

It is difficult and often impossible to know the status of the above ac-
count, whether it is capable of being framed as fictional or not, while we
are "inside" the language of the account, although various clues to its
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status may appear in the account itself. Our common assumption, how-
ever, is that this uncertainty can be removed by stepping outside the ac-
count, placing it in a larger framework, and asking certain questions of
the writer to see whether it is appropriate to stay immersed in the narra-
tive or to draw back from it and view it from a receding frame of refer-
ence (like putting down a spy novel and setting the alarm clock in prepa-
ration for sleep). I am not as interested in establishing the status of this
account as fact or fiction' as I am in noticing one obvious and common-
sense difference between fact and fiction, or we might say, between law
and literature. One is real because we cannot put it down and go about
our lives, that is, we cannot reframe it in a larger perspective and thereby
diminish it,s while the other is fictional because we can put it down at any
time and view it from a different perspective: put it in its place as it were.
These fictions are not "real"; they are capable of being framed in a larger
frame including the one ultimate frame of reference, the Given.

Since we have difficulty "framing" reality without radical metaphysical
assumptions on which we lack agreement, we have difficulty putting it in
perspective from an external point of view and concomitant difficulties in
understanding what it is all about. We need to understand it, if at all,
from the inside, and that is difficult to accomplish. Thus, we have literary
critics in abundance, standing in the larger framework of "reality," and
assessing the meaning of a "fictional" text from that framework, while
our "reality" critics can only assess that reality from a larger framework
which is metaphysical and speculative rather than "real" and therefore a
good deal more problematic.

This distinction between truth and fiction is deeply inscribed in our
language, although we always tease ourselves with the problems of the
dreamer dreaming reality. We operate in our daily lives out of a context
or frame in which there is a Given, and language either relates to that
Given in a straightforward way (and is true) or it does not (and is false).
Language that does not relate to the Given in this simple, isomorphic
manner can be "framed." It can be assessed from the larger framework of
reality and understood more thoroughly than the Given itself can ever be
understood.

The notion of framing, on which I suggest the distinctions between
truth and fiction ultimately lie, has in relatively recent times been applied
to the Given itself, as philosophers of one kind or another increasingly
have discussed receding the frame in which we hold the Given so that we

2. Some readers might notice the similarity to the problem presented in Monroe Freed-
man's LAwYERs ETHIcs IN AN ADVERSARY SYSTEM 44 (1975).

3. That is, unless we employ some kind of metaphysical frame, for example the Hindu
concept of "maya" or illusion under which everything presented to the senses is an illusion,
a story.
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can examine it from some other framework or point of view.' Marx and
Freud are the great popular names associated with refraining the every-
day Given so that we can get a better purchase on its real meaning. Re-
gardless of the perceived accuracy of the individual "framist's" attempts
to find deeper structures within the commonsense Given in which to
frame reality, we begin with such thinkers' to experience a letting go of
the Given as some solid foundation beneath our accounts. We begin to
understand how the alleged rapist in the above account (truth or fiction)
can be viewed through several different frames and approached differ-
ently depending on the frame we use. In the framework of our law, the
defendant is seen through a prism of individual responsibility and free
choice. The individual exists separate and apart from all other individuals
and is ruled by the conscious assertion of a free will. Freudians and Marx-
ists would adopt a different frame and hold the defendant in a different
light. Whatever the analysis, the possibility of reframing the defendant in
this way, of stepping outside a given status and seeing any particular sta-
tus of the defendant as one of many possible creations, begins to "fiction-
alize" him, and to render any particular version of him as a creation. Joe
Morrison, in the above example, is not a person who simply "is the case"
beyond all frames of reference. Joe is a whole variety of cases depending
on which frame we use.

Prior to the insights of the "framists," as we might call them, the great
rock of western belief, to use Berlin's term, was encapsulated in the fol-
lowing deeply held beliefs:

(A) That every genuine question has one true answer and one only: all
others being false. Unless this is so, the question cannot be a real ques-
tion-there is a confusion in it somewhere ....
(B) The method which leads to correct solutions to all genuine problems
is rational in character; and is, in essence, if not in detailed application,
identical in all fields, [and,]
(C) These solutions, whether or not they are discovered, are true univer-
sally, eternally and immutably: true for all times, places and men, as in
the old definition of natural law, they are quod semper, quod ubique,
quod omnibus.6

While operating in this frame we might say that we are walking through
the Door Of Or, for in this world all propositions that are meaningful are
either "true" or "false." There is no room for framing reality here.

4. Speaking here of what Dilthey called the rise of historical consciousness, see ZANiRA
THE WAY OF PHENOMENOLOGY 49 (1970), as well as those thinkers like Vico and Machiavelli,
brilliantly described in Isaiah Berlin's fascinating book, AGAINST THE CURRENT (1979), and
modern writers such as Kuhn, Rorty, Goodman, and others too numerous to mention.

5. And many others through history.
6. I. BERLIN, AGAINST THE CURRENT 80, 81 (1979).
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Through the Door Of Or we have no choices to make and no responsibil-
ity to take, except to report the truth and refuse error. In such a world we
speak of discoverable truths, of certainty, and of "unshakeable founda-
tions. ''7 We hold our capabilities as humans to be realized through the
discovery of answers to all of our questions, what John Keats might have
called "positive capability."

The absolutely pleasing and wonderful characteristic about such a
world is that we incur no costs whatsoever in our efforts to ascertain the
truth, except for the short-run costs of temporary confusion on the road
to truth. A truthfully stated proposition returns to us nothing but bene-
fits; there is no cost for being certain. The opportunity cost of choosing
the truth is zero: we give up nothing of value in shunning falsity. The
other very valuable characteristic of walking through this Door Of Or is
that we bear no responsibility for the choices we make. In such a world it
is not our responsibility that what is true is true; it just is the case. In
such a world we face major dilemmas because we are often uncertain
about the truth status of any particular claim, such as whether the client
forced the alleged victim. But we are comforted by the deeply held as-
sumption of the frame out of which we operate (the Door Of Or) that
ultimately there is a discoverable answer to the questions we ask, and our
confusions, while irritating, are only temporary. This frame of discovera-
bility no doubt arises from some deep psychological need and certainly is
found in the deepest recesses of western philosophy. The search for the
touchstone of certainty has raged for centuries and has led us to many
answers: from the "eye of the soul" of Plato's sublime to the phenomenal-
ists' ridiculous attempt to rely on primary sense data statements.

Whatever the basis of certainty in such a world, when the client
charged with aggravated rape walks through the door, it is clear to those
walking through the Door Of Or that he is either guilty or not guilty,
regardless of any temporary uncertainty we might experience. If there is a
conffict in the evidence that we perceive, and in such a world we cannot
talk easily about evidence that we do not perceive, we tend to become
irritable and uncertain and begin with increasing intensity to search for
the truth to reduce the obviously illusory confficts. We seek the answer
which is guaranteed to restore harmony and truth to the world. When the
answer seems clear to us, as when the client confesses to who he really is,
we begin to raise serious questions about what we are doing as a defense
lawyer. The following quote from a popular magazine editorial written by
an attorney raises the questions most often asked:

During my sixteen years as a criminal lawyer I have represented hun-

7. R. RoaRY, PHILOSOPHY AND THE MIRROR OF NATURE 316 (1979).
8. THE LETTERS OF JOHN KEATS 70-72 (M. Forman ed., 2d ed. 1935).
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dreds of people accused of crimes, and not only have most of them been
guilty, many have been guilty of atrocities. I have represented sons who
have hatcheted fathers, strangers who have shot strangers, lovers who
knifed lovers-killings out of rape, passion, revenge or for no "good" rea-

,son. It is a fundamental principle of our system of justice that every
criminal defendant is entitled to a lawyer, but too much of what I've
done in the courtroom is beyond justifying by that abstract principle.
I've humiliated pathetic victims of crimes by making liars out of them to
gain the acquittal of criminals; I've struggled to win for clients who
would go out and commit new outrages. This is not what I had in mind
when I entered law school. One of the reasons I become a criminal lawyer
was to defend the innocent, but I haven't had much opportunity to do
that. Instead, I find myself facing a difficult question: why have I fought
so hard for the interests of the guilty?'

This indictment of the system and the lawyer's role in it is powerful when
we operate through the paradigm or frame of rational certainty and dis-
coverable truth. Seymour Wishman's clients in the above editorial are
guilty or not when they enter his door and why should he attempt, like
the Sophists of Plato's caricature, to strive to make the worse case the
better or the guilty innocent?

LAND OF AND

Once we notice the possibility of receding frames, the notion that there
is only one discoverable truth which is eternal and immutable depends on
finding the final and ultimate frame from which the ultimate truth can be
asserted. Our quest for the ultimate frame of certainty is restless and un-
ending, but our experience is that the receding frame phenomena has no
place to rest in some final frame.10

Once we understand framing and the problems that receding frames, or
paradigms, cause for the simplistic notion of truth and falsity, and how
different frames throw into doubt the validity of any particular account
of a state of affairs, walking through the Door Of Or becomes more diffi-
cult. A proposition may very well be true from one point of reference and
false from another. For example, the defendant may bear all the burden
of culpability from one point of view, only partial responsibility from an-
other, and none whatsoever from a third. Prior to selecting the frame of
reference, a proposition can exist in the space of being true and false at
the same time, thus violating the basic law of contradiction." This frame

9. Wishman, A Lawyer's Guilty Secrets, Newsweek, Nov. 9, 1981, at 25.
10. Although the religious fundamentalist phenomenon attests the "need" for finding

one remains unchecked.
11. The law of contradiction states: It is impossible that both "A" and "not A" be true.
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I call the Land Of And. In the Land Of And we cannot assert that a client
is guilty simpliciter; he can only be guilty from a particular point of view,
such as from the point of view (and it is only that) that criminal responsi-
bility is individual and not collective. In the Land Of And everything po-
tentially exists in a state of contradiction that can only be removed by
choosing a frame of reference inside of which any proposition can possibly
(but not necessarily) be adjudged true or false. In the Land Of And the
client, prior to the choice of a frame by a legitimate decisionmaker (not
the lawyer), is not guilty or not guilty but guilty and not guilty. In the
Land Of And we do not and cannot discover how culpable the client is or
whether it is true or false that he committed such an act, nor do we
gather as much "true" evidence as we can and infer the answer from the
evidence. We must create his guilt or innocence, and we can only create it
one way or the other if the exchange between the parties exists in a space
of being both culpable and not culpable.

In the Land Of And we are capable of what John Keats called "nega-
tive capability, 1 2 the state of being in which we are "capable of being in
uncertainties, mysteries, doubts, without any irritable reaching after fact
and reason. '13 We are in the Land Of And when we knowingly face a
choice between two or more possible points of view, neither of which has
the power to command acceptance. At the moment of "creating the find-
ing" 14 of the object, we have good reasons to assert both the positive and
negative versions, and we cannot reconcile them and produce a "more
valuable" statement.1 Thus, we must choose between two valuable inter-
pretations, not between a good and bad one. Prior to a legitimate decision
on the matter, we prefer both sides of the contradiction for different rea-
sons, and thus a choice is forced, a choice calling for an assertion of one of
two or more possible labels, all of which commend themselves to our at-
tention. In the Land Of And costs abound. Every choice forces us to give
up something valuable (the valuable reasons to assert the contrary) and

12. THE LETTERS OF JOHN KEATS 72 (M. Forman ed., 2d ed. 1935). Letter 32 to George
and Thomas Keats, 21 Dec. 1817. The full quote follows:

[Sleveral things dove-tailed in my mind, and at once it struck me what quality
went to form a Man of Achievement, especially in Literature, and which Shake-
speare possessed so enormously-I mean Negative Capability, that is, when a
man is capable of being in uncertainties, mysteries, doubts, without any irritable
reaching after fact and reason ....

13. Id.
14. We of course "create the nonfinding" of anomalous data in a great many cases and

thereby avoid the problem.
15. Following Rorty who defines commensurable as "able to be brought under a set of

rules which will tell us how rational agreement can be reached on what would settle the
issue on every point where statements seem to conflict." R. RoRTY, PHILOSOPHY AND THE
MIRROR oF NArui 316 (1979).
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thus such choices are "tragic choices" because we cannot, as through the
Door Of Or, gain everything and lose nothing by our choice. If the truth
be told, in many cases we would rather not have to make the choice at all.
Isaiah Berlin speaks to this tragic choice when he states:

If, as I believe, the ends of men are many, and not all of them are in
principle compatible with each other, then the possibility of con-
flict-and of tragedy-can never wholly be eliminated from human life,
either personal or social. The necessity of choosing between absolute
claims is then an inescapable characteristic of the human condition. 6

While the necessity of choice may be an inescapable characteristic of the
human condition, the drive to avoid the choices beats intensely in our
breasts. We seem bent on resisting the negative capability that Keats ex-
tols, desperate to avoid the necessity of tragic choice.

If the defendant is or is not guilty prior to the trial, then there is no
tragic choice to be made. If we correctly label the defendant as guilty or
not guilty, then we get everything we value (truth) at no cost whatsoever.
In the Land Of And we operate with multiple words (frames) and we lack
a yardstick to measure across the worlds. Creating the defendant guilty or
not guilty involves us in a "tragic" exercise in statesmanship: tragic be-
cause the worlds are incommensurable, and in choosing one we must give
up the good in the other. Further, since we are "creating," not discover-
ing, our account of guilt or innocence, once we decide which account to
create, the other account that we do not choose is suppressed along with
all the good reasons why it was considered a viable candidate for our at-
tention in the first place. The label "guilt," when applied to this defend-
ant, not only commits us to a particular view about this defendant and
about the proper frame of reference in which to assess this defendant, but
covers up the alternative world of innocence or lesser levels of guilt.
Choosing one frame of reference and acting on it illuminates one world
while simultaneously obscuring others.

As we have seen, in the Land Of And the law of contradiction is false:
something can be "A" and "not A" at the same time. In the Land Of And
there are no sophists making the worse case better prior to a creation of
the world by a legitimate creator (decisionmaker). A simple example will
be useful here. Suppose the defense lawyer in our account asks the young
woman on the stand what clothes she was wearing on the night in ques-
tion and draws out from her that she had on short shorts and a very tight
top. The attorney seems to dwell on these facts and makes them very
clear to the jury. What are we to think of this tactic? If we frame this
exchange in terms of a point of view that locates all responsibility inside

16. I. BE.RLIN, Two Concepts of Liberty, in FOUR ESSAYS ON LIBERTY 118, 169 (1969).
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an individual, then we tend to be outraged by this lawyer's transparent
tactic of attempting to shift the responsibility for the attack to the wo-
man. But if we frame this exchange in terms of a point of view that dif-
fuses responsibility more widely than in some assumed "free choice" of
each individual, then the lawyer's tactic can be seen as merely attempting
to diffuse the responsibility, to remove some of it from the locus of the
defendant, and to spread it out into the web of relations surrounding the
defendant himself. The woman in this frame is not the specific target of
responsibility now shifted from the defendant, but she participates, along
with television, racism, poverty, the defendant, and other variables in
taking some responsibility for the act. Seen from this point of view the
defense attorney is operating at the level of "framing," not demeaning the
woman to make a cheap sophistic point, but raising questions about the
proper frame through which to judge the incident. From this perspective,
the questions to be asked about the appropriateness of the lawyer's ques-
tions concern the appropriateness of the attempt at reframing and the
potential costs involved in making that attempt. But a simplistic state-
ment that the lawyer is simply "humiliating the pathetic victim" does not
respond to the purpose of the questions. In fact, we might note in pass-
ing, the essential questions in criminal law can all be analyzed through
the accommodations reached concerning the questions of individual ver-
sus web-like responsibility frames.

Why do I assert that we create the defendant as one or the other in-
stead of just discovering what he is? In other words, is it true that the
defendant is and is not guilty? How do we know that the "and" applies?
Might it not be that when we charge him, he really is either guilty "or"
not guilty and that there does exist some ultimate frame? If he is guilty
or not when he is charged (regardless of what we might think about it),
then the commonsense view is right-and I certainly cannot prove, by my
own admission, that the Door Of Or opens the wrong way. In fact, the
defendant "is and is not guilty" and "is or is 'not guilty"! Thus, we need
to make a tragic choice concerning our basic approach to the world prior
to creating or discovering the things in the world, such as the status of
the defendant at issue. But could it not be that the defendant "is and is
not guilty" or "is or is not guilty," in which case even this world-view
would be discoverable? It could be, but of course the world is such that
the defendant "is and is not guilty" and "is or is not guilty" and "is and
is not guilty" or "is or is not guilty." But does it not appear that we could
replace the italicized "and" in that sentence with an italicized "or"? Why
not? The result is that we can never be sure that it is necessary to create
our world; that is, that the world is not discoverable, and we can never be
sure that the world is discoverable. That is the whole point. Since we are
trapped in this regress of frames, we have the freedom to create the world
as an "or" world or as an "and" world, and what we notice about our-
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selves is that we create both of them at different times for different pur-
poses and that prior to that contextual creation we exist in a space where
both are possible. In a world of ultimately receding frames we can choose
from among the frames we like. The fundamental "mystical" truth is that
the world is not framable in any ultimate sense discoverable by us be-
cause we can never know from the inside if we are in an ultimate frame of
reference, and if we can get outside to check, we are in a larger frame.
Thus, from our vantage point, the accounts are infinitely framable, and
all frames we choose are creations based on "tragic" choices at the
metalevel.

Lawyers, by training and experience, understand clearly the Land Of
And in which most questions they are called upon to deal with rise in a
context in which no clear answers can be found. Lawyers deal every day
with a world populated by incommensurable world-views of clients on ei-
ther side of a lawsuit in which no definitive answer can be asserted by
appeal to unassailable authority and in wlfich accommodation of various
deeply held beliefs is all that can be hoped for. Lawyers understand
through experience that clients on opposite sides of a lawsuit actually live
in different worlds or frames that cannot be reduced to one world by
clearing up misunderstandings and linguistic difficulties. As Nelson Good-
man has understood as a philosopher, lawyers understand by experience
that we live in a multiplicity of worlds in which the concept of the Given
is specious and one in which we truly experience the creative power of
understanding and the formative function of symbols.17 As Goodman
states, "If I ask about the world, you can offer to tell me how it is under
one or more frames of reference; but if I insist that you tell me how it is
apart from all frames, what can you say?""

If what we actually do is create the defendant as guilty or innocent
based on a tragic choice that involves giving up something of value to get
something of (incommensurable) value, how does this creation process
work? Since in the Land Of And there can be no matching up of our
characterization of an event to the Given (outside any frame of refer-
ence), and since frames can infinitely recede, we seem stuck in systemic
uncertainty. Receding frames would seem to "license everyone to con-
struct his own little whole-his own little paradigm, his own little prac-
tice, his own little language-game-and then crawl into it."'" Concep-
tually, there seems to be only one way out of this regress, and that is to
introduce the notion of simultaneity or circularity. In figuring out how to
make a decision on this question, what point of view to create about the

17. N. GOODMAN, WAYS OF WORLDMAKING (1978).
18. Id. at 2, 3.
19. R. RORTY, supra note 15, at 317.
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defendant, we are simultaneously asking how we should deal with this
defendant and what frame of reference we should adopt. We do not
match up the defendant with the world of objects or with a fixed and
closed frame of reference that establishes for us a nonproblematic defini-
tion of "guilt" and thereby discover or decide what to label him. We de-
cide all at once through what frame we should assess or define "guilt"
(what it is to be criminally responsible) and what we should label this
defendant. The actual specific contextual defendant gives us insight into
what kind of frame of criminal responsibility we ought to adopt, while the
consideration of various frames helps us to judge what to do with this
defendant. This kind of nonvicious circularity turns out to be the key to
our processes in the Land Of And. We do not falsify the generalization by
a counter instance;"0 we restructure the world all at once by making a
simultaneous decision about how we will classify this defendant and what
classification system we will use to define the concept of "guilt," or "crim-
inal responsibility," in general. As Rorty explains:

This holistic line of argument says that we shall never be able to avoid
the "hermeneutic circle"-the fact that we cannot understand the parts
of a strange culture, practice, theory, language, or whatever, unless we
know something about how the whole thing works, whereas we cannot
get a grasp on how the whole works until we have some understanding of
its parts. This notion of interpretation suggests that coming to under-
stand is more like getting acquainted with a person than like following a
demonstration. In both cases we play back and forth between guesses
about how to characterize particular statements or other events, and
guesses about the point of the whole situation, until gradually we feel at
ease with what was hitherto strange.2'

Thomas Kuhn, speaking of scientists, makes the same point:

No process yet disclosed by the historical study of scientific development
at all resembles the methodological stereotype of falsification by direct
comparison with nature. That remark does not mean that scientists do
not reject scientific theories, or that experience and experiment are not
essential to the process in which they do so. But it does mean-what will
ultimately be a central point-that the act of judgment that leads scien-
tists to reject a previously accepted theory is always based upon more
than a comparison of that theory with the world. The decision to reject
one paradigm is always simultaneously the decision to accept another,
and the judgment leading to that decision involves the comparison of
both paradigms with nature and with each other.22

20. See K. POPPER, THE LOGIC OF SCIENTIFIC DIscOvERY (1959).
21. R. RORTY, supra note 15, at 319.
22. T. KUHN, THE STRUCTURE OF ScIWEmic REvoLUTIONs 77 (2d ed. 1970).
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Out of that circularity, and only out of that circularity, are we able to
create the world and take responsibility for it. Deciding the defendant's
guilt or innocence is not a process of uncovering the world by painstak-
ingly drawing back the veil that obscures our vision of reality (comparing
the defendant with the world), but the creation of a world that makes
sense to us (and only us) and makes sense in terms of the specific pur-
poses we have in mind. Further, we create this world "all at once" be-
cause we must make simultaneous decisions about the appropriate frame
of reference and the appropriate disposition of the accused. We do not, as
our language and logic lead us to believe, operate in a linear fashion in
which we ascertain the frame and then deduce the disposition. The actual
simultaneous, nonviciously circular decision that we make may be beyond
our ability to frame, namely analyze, because we cannot get outside lan-
guage itself. Justice Holmes spoke to this when he wrote "The life of the
law has not been logic: it has been experience."' s Although a better state-
ment might be "There are, indeed, things that cannot be put into words.
They make themselves manifest. They are what is mystical. . . . What
we cannot speak about we must pass over in silence."' 4

The possibility of reframing reality allows us to experience it from a
variety of perspectives and forces a conversation about how we should
account for it in any particular situation calling for action. Before a deci-
sion by a legitimate decisionmaker, who must choose the frame and the
defendant's place within that frame "all at once," the defendant exists in
the space of being guilty and not guilty and awaits creation as one or the
other. This "all at once" decision is what a criminal trial is all about, and
prior to that decision the status of the defendant cannot be guilty or not
guilty.

From the vantage point of the Land Of And the above account, as we
have seen, is in an important sense "fictional" because it does not relate
directly to some Given that cannot itself be framed. Like theoretical
terms in science, relating to the "real" world of sense data only indirectly
and through a complex theoretical structure, the account as written be-
comes not The Account of the incident, but only "a version" of the inci-
dent. The question concerning the status of the account; that is, is it real
or just a story, can now be answered. It is both and neither. The common
mistake at this crucial juncture of the discussion is to assume that the
receding frames analysis removes the distinction between truth and fal-
sity; or, to put it another way, renders those terms meaningless. To argue
that the word "truth" is meaningless is a radical move that brings maxi-
mum pressure on any theory espousing such an idea. No such position

23. OW. HOLMES, JE., THE COMMON LAW 1 (1938).
24. L. WIT'rGENSTEIN, TRACTATUS LoOIco-PHILOSOPHICUS 151 (1961).
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follows from the above analysis. The concepts of "truth" and "falsity," or
"reality" and "fiction," are not rendered meaningless by the above ac-
count; they are simply redefined and, it should be noted, redefined so
that they retain their central and powerful place in our language. The
terms are redefined because they become relational in the frame game
rather than relational to some entity outside that game: a play within a
play rather than a play within reality. Whatever is Given in a conversa-
tion, whatever propositions are not considered defeasible by the partici-
pants themselves, is true for that conversation; for example, the client's
name is Joe Morrison, he was at the station, and so forth. Whatever is
given in that conversation in the above sense and asserted to the contrary
is false for that conversation; for example, that the service station was
actually a shopping mall.

As important as the above discussion is to the understanding of the
connection between law and literature, truth and fiction, and the role of
criminal defense, important work still needs to be done to fully elucidate
the Land Of And. The entire discussion to this point rests on an unspo-
ken premise far more important and more insidious than the premise of
discoverable certainty (absolute frame) that we have discussed. The as-
sumption is that the language we utilize to "write" the above lawyer's
account is neutral and objective. We have been assuming both in our dis-
coverable certainty world-view (Door Of Or) and in our receding frame
world-view (Land Of And) that the language we use is neutral and objec-
tive and that the meaning of the language, the place it occupies in our
lives, does not depend on what frame we are looking through. Language
itself is not problematic. Language simply reports to us in a neutral and
objective way the truth about the world or worlds." From this point of
view, whether the account above is discoverably true in some ultimate
frame of reference or can be reframed from a variety of points of view so
that the account is "fictional," the words used to describe the events are
themselves unproblematic. For example, the statement, "Joe terrified her
with threats," either reflects what actually happened or what the author
of the fiction wants us to assume happened for the purposes of the story.
We might frame the explanation of the threat differently; for example, in
terms of Freudian, Marxian, or early Cleaverian theories,2' but the neu-
tral label "threat" is considered unaffected throughout the moving
frames. From this perspective, the language reporting the incident cannot
itself be "framed" and examined from an external point of view. Lan-
guage is the Given through which we converse about the multiplicity of
frames. Without such a Given how could we talk across frames of refer-

25. "The world is all that is the case." Id. at 7.
26. E. CLAVER, SOUL ON ICE (1968).
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ence? Language has been the ultimate Given, so much so that it can be
said that "it is in the nature of language to be overlooked."'17

There is, however, a radical and transformative notion available to us
that is fundamentally transforming the way we think about the way we
live and practice law, although as noted above, most lawyers will think of
the insight as relatively obvious based on their own experience. This
starting point, which is radical and transformative, is that language itself
is neither unproblematic nor neutral, but participates actively in our con-
ception of what we take to be Given. From this point of view, no language
can simply report on "the truth."

Modern theorists show us with compelling insight that language is a
complicated system of signs. A sign consists of a signifier (the sound im-
age or written shape) and a signified (a concept). The sound image
"threat" is inseparably linked with the concrete "threat" in our language;
we cannot divide the sound from the thought, nor the thought from the
sound. This inseparability creates the illusion of the transparency of lan-
guage. We feel as if "threat" is a label for something that exists un-
problematically in the world, in some ultimate and uncontestable way,
and it is only by an effort of thought that we can challenge this. Saussure
noticed what we now take as commonplace, that "[i]f words stood for pre-
existing concepts, they would all have exact equivalents in meaning from
one language to the next; but this is not true."" By now most are familiar
with examples of this phenomenon, such as the different words for
"snow" in Eskimo, where the differences in meaning are crucial to exis-
tence. The difficulty of translation between languages can be accounted
for by the fact that the "world" of each language is made up of differing
relations between words in the language. If the words all related to a dis-
coverable stratum of reality (identical in each language culture), then
translatability would be straightforward, work fit for a computer. We no-
tice, however, that languages do not correspond to each other in an iso-
morphic relationship, and:

These non-correspondences . . . have far-reaching theoretical implica-
tions. We are compelled to argue either that our own language has got its
concepts "right" in some absolute way, and that all the others are to
varying degrees out of step, or that concepts are purely differential, and
that they are determined not by their positive content but by their rela-
tions with the other terms of our system. Signs function, then, not
through their intrinsic value, but through their relative position."'

27. C. BELsEY, CarcAL PRAcTics 38 (1980) (quoting L. HJELMSLEY, PROLEGOMENA TO A
THEORY OF LANGUAGE 5 (1969)).

28. Id. at 39 (quoting F. SAussuRE, COURSE IN GENERAL LINGUISTICS (1974)).
29. Id. at 40.
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This insight has radical implications. It looks to our commonsense as if
our words relate in some direct way to reality. We can use any sound we
like to designate the color "blue," but what ever sound we use (we say
"blue"), we need, of course, to make the same sound every time in the
presence of the experience of "blue." We notice that in the Welsh lan-
guage the boundaries between green and blue are differently placed than
they are in English, and this forces us to hold either that we have the
boundary right (or wrong), or that the boundaries are affected by the lan-
guage.30 Language, from such a perspective, is no longer a neutral signifier
but something that helps create our reality. As Belsey states,

The most revolutionary element in Saussure's position was his insistence
that language is not a nomenclature, a way of naming things that already
exist, but a system of differences with no positive terms. He argued that
far from providing a set of labels for entities which exist independently
in the world, language precedes the existence of independent entities,
making the world intelligible by differentiating between concepts. 3'

Gottlieb Frege sums this up in the phrase "meaning determines refer-
ence,"32 suggesting succinctly that the meaning of words in the language
actually determines what is in the world, rather than the world determin-
ing the meaning of words. As Gadamer so aptly puts it, "the midworld of
language has proven itself to be the true dimension of that which is
given."33 From this point of view, there is no way to talk about the world
using some neutral means of communication or description. Every utter-
ance commits us to a point of view in its speaking, although language
covers up its own "constructedness" so that it appears neutral and un-
problematic. Thus, our labeling process is seen as a matter of carving up
the world in a particular way without any guidelines or natural gaps in
the world to guide us. Seeing language itself as framable, as inextricably
bound up with the creation of any Given we might think we discover (and
thereby attempt to avoid responsibility in), is a much more radical insight
than the original "framists" were suggesting. Our very basic "being in
language" takes place always in one of multiple possible frames of linguis-
tic reference, and the last vestige of a commonsense Given falls away. The
label "threat" or "non-threat" does not apply unproblematically to any
discoverable situation. Language is essentially a social event so that the
proper question is how we want to account for the world in our language.

30. Id. at 39.
31. Id. at 38.
32. C. NORRIS, THE DECONsUcTIvE TURN, ESSAYS IN THE RHETORIC OF PHILOSOPHY 144

(1983).
33. Gadamer, Text and Interpretation, in HERMENEUTICS AND MODERN PHILOSOPHY 377,

387 (B. Wachterhauser ed. 1986).
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What counts as a "threat" is a social, that is to say communal, decision
based on an accommodation process between suggested meanings having
some persuasive power. The creation of a particular meaning

necessarily participates in ideology, the sum of the ways in which people
both live and represent to themselves their relationship to the conditions
of existence. Ideology is inscribed in signifying practices in discourse,
myths, presentations and re-presentations of the way 'things' 'are'-and
to this extent it is inscribed in the language."

Thus ideology is inscribed in all language and all our common-sense no-
tions of what the world is "really" like become questionable. The Given-
ness of language, the last bastion of Givenness in our world, falls away.

In Literary Theory,88 which summarizes the major schools of thought
sharing an attack on the neutrality of language, Terry Eagleton speaks
with impressive clarity on these matters. As Eagleton states, the struc-
turalist belief "that the individual units of any system have meaning only
by virtue of their relations to one another," 6 and that "images do not
have a 'substantial' meaning, only a 'relational' one, 87 led to an emphasis
on the "constructedness" of meaning and made it "impossible any longer
to see reality simply as something 'out there,' a fixed order of things
which language merely reflected. On that assumption, there was natural
bond between the word and thing, a given set of correspondences between
the two realms."' 8 From the structuralist point of view, "Reality was not
reflected by language but produced by it: it was a particular way of carv-
ing up the world which was deeply dependent on the sign-systems we had
at our command, or more precisely that had us at theirs.""9

Post-structuralist thought, especially that of Jacques Derrida, further
clarifies our understanding of this process. If meaning in language is just
a matter of difference, then the entire web of meaning bicomes impli-
cated in the meaning of any given term. As Eagleton states:.

Meaning is the spin-off of a potentially endless play of signifiers, rather
than a concept tied firmly to the tail of a particular signifier .... To
complicate matters even further, there is no fixed distinction between
signifiers and signifieds either. If you want to know the meaning (or sig-
nified) or a signifier, you can look it up in the dictionary; but all you will
find will be yet more signifiers, whose signifieds you can in turn look up,
and so on. The process we are describing is not only in theory infinite but

34. C. BELSEY, CRITICAL PRACTICE 42 (1980).
35. T. EAGLETON, LITERARY THEORY: AN INTRODUCTION (1983).
36. Id. at 94.
37. Id.
38. Id.
39. Id. at 108.
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somehow circular: signifiers keep transforming into signified and vice
versa and you will never arrive at a final signified which is not a signifier
in itself."°

Eagleton summarizes the insights of Derrida and others with a discus-
sion so relevant to our legal process that it is worth quoting at length.
Every lawyer or law student who has ever struggled with an opinion from
an appellate court will recognize that in the law language operates in
ways very similar to that which he describes.

Another way of putting what we have just said is that meaning is not
immediately present is a sign. Since the meaning of a sign is a matter of
what the sign is not, its meaning is always in some sense absent from it
too. Meaning, if you like, is scattered or dispersed along the whole chain
of signifiers: it cannot be easily nailed down, it is never fully present in
one sign alone, but is rather a kind of constant flickering of presence and
absence together .... There is also another sense in which we can never
quite close our fists over meaning, which arises from the fact that lan-
guage is a temporal process. When I read a sentence, the meaning of it is
always somehow suspended, something deferred or still to come: one sig-
nifier relays me to another, and that to another, earlier meanings are
modified by later ones, and although the sentence may come to an end
the process of language itself does not. There is always more meaning
where that came from. I do not grasp the sense of the sentence just by
mechanically piling one word on the other: for the words to compose
some relatively coherent meaning at all, each one of them must, so to
speak, contain the trace of the ones which have gone before, and hold
itself open to the trace of those which are coming after. Each sign in the
chain of meaning is somehow scored over or traced through with all the
others, to form a complex tissue which is never exhaustible; and to this
extent no sign is ever "pure" or "fully meaningful" .

The fact that a sign can be reproduced is ... part of its identity; but
it is also what divides its identity, because it can always be reproduced in
a different context which changes its meaning. It is difficult to know
what a sign "originally" means, what its "original" context was: we sim-
ply encounter it in many different situations, and although it must main-
tain a certain consistency across those situations in order to be identifi-
able at all, because its context is always different it is never absolutely
the same, never quite identical with itself. "Cat" may mean a furry four-
legged creature, a malicious person, a knotted whip, an American, a hori-
zontal beam for raising a ship's anchor, a six-legged tripod, a short
tapered stick, and so on. But even when it just means a furry four-legged
animal, this meaning will never quite stay the same from context to con-

40. Id. at 127-28. See Comment, Jurisprudence by Webster's: The Role of the Diction-
ary in Legal Thought, 39 MERCER L. REv. 961, 969-70 (1988).
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text: the signified will be altered by the various chains of signifiers in
which it is entangled.4 1

Language, in other words, has determinate meaning only, if ever, within
a particular frame of reference and even that meaning is dispersed
throughout the frame. When the frame changes, so does the meaning of
the most basic elements of our communications-the words we use.
Outside a frame all of our signifiers are oxymorons, sending contradictory
messages that flicker constantly, and the best way to handle them is not
to reach irritably after fact and reason. Like any oxymoron, signifiers "de-
mand an intuitive leap to a truth beyond words. '41 The lawyer exposes
the oxymoron, a threatening "non-threat," exposes the tension in that ox-
ymoron, and thereby helps illuminate the choice that the legitimate deci-
sionmaker must face.

Further, when we redecide what it is to be "guilty" of rape, and simul-
taneously what to do with the defendant (assuming an absence of gaps in
our language system), we redefine the entire area of criminal responsibil-
ity, thereby redefining the entire legal system, and so on, and so on. Eve-
rything shifts, and we have reconstituted our world. We, of course, do not
accomplish this remaking or refraining in a vacuum. We only reframe the
world out of an existing world and that existing world bears heavily on
our creative process. A remaking that reorganizes our existing world-view
in a major way bears a very heavy burden of persuasion. In addition, to
the extent that we are formed by our language, we also change as we re-
make the world.4 3 As White points out,

An alteration in language of the kind I mean is not merely a lexical
event, and it is not reversible by insistence on a set of proper definitions.
It is a change in the world and the self, in manners and conduct and
sentiment. Changes of this kind are complex and reciprocal in nature.
The change in language that Thucydides records, for example, is in part
caused by events of another kind, which are only partly verbal-those of
the civil war; but the changes in language in turn contribute to the
course and nature of that war and do much to define its meaning. The
process is reciprocal in another sense as well, for at every stage the
change is effected, knowingly or not, but the action of individual people,
who at once form and are formed by their language and the events of
their world. When language changes meaning, the world changes mean-
ing, and we are part of the world .... We struggle to make our words
work as we wish, to redefine them to meet our need, and in doing this we

41. T. EAGLETON, supra note 35, at 128-29. In my view, one of the primary purposes of
first-year legal education is to get the student to see and experience in legal materials the
point made by this statement.

42. R. CROSMAN, READING PARADI E LOST 59 (1980).
43. N. GOODMAN, WAYS OF WORLDMAKING (1978).
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remake, in ways however small, our language and our world.4 4

The central question is, assuming that language is profitably viewed from
this point of view, how do we go about taking a position on the defendant,
or anything else, in the midst of this kind of circularity? Given that we
need to create an answer because we need to act in some matter (where
inaction is action), how do we do it in a meaningful way? If we are just
going to make up a story (adopt a frame) about this defendant, how do
we decide which story to make up?

The first thing we might notice is that in many cases we do not create
one answer to such a question; in most instances we create many answers
all based on different ways of putting the world together. Where many
answers are allowed to compete interminably for the first prize, we nor-
mally refer to these as value-laden, aesthetic, or religious. From this per-
spective, value-laden questions are simply those to which we allow the
possibility of multiple answers, and answers rush in to fill the vacuum left
by the open possibilities. When only one answer is allowed, that is, the
questions are asked in a framework that refuses to allow the possibility of
multiple answers, the methodology of the area insists on the declaration
of a prize-winning answer. The word "truth," "fact," or "reality" is in-
scribed on the ribbon awarded but putting it on the ribbon does not make
it so. Where diverse answers are acceptable we let them be, argue about
them, pleasure ourselves, and find great joy in puzzling about them. How-
ever we do it, the point is that the decision to attach a label (like
"threat") or not is a complex one that implicates an entire world-view.
The label that we attach is not "immediately present" in the signifier but
is always scattered or dispersed along a whole chain of signifiers. The de-
cision to call the words used by the defendant a "threat" implicates the
entire network of meaning, a complex tissue which is never exhaustible.
We begin to see the difficulty involved in such an endeavor.

When we reframe language itself, the account of the rape defendant
becomes "fictionalized" at its core. Not only is the account "fiction" be-
cause we step back and frame the Givenness of it through different con-
ceptual frames of reference (such as individual versus collective responsi-
bility), but the account is also "fictional" in the sense that the basic
language used to relate the account is "framable" as having no particular
isomorphic relation to the Given. Thus, the language of the above account
itself can be examined from a whole variety of viewpoints external to it.
The relation of law and literature, or any kind of reality and literature, is
perceived to be much closer even than it appears to be when operating
with different frameworks of reality and a neutral language, and the de-
fense lawyer's task is even more easily accounted for. He or she is not

44. J. WHrrE WHEN WoRDS LOSE THEIR MEANING 4 (1984).
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only the author of one of several potential frames of reference within
which to create the defendant a particular way, but also the author of one
of several fictional "languaged" accounts of the incident vying for accept-
ance by a legitimate decisionmaker.

The questions asked by the young attorney in the opening paragraphs
of this essay are seen in a different light, and the questions posed by
Seymour Wishman about why he was defending criminals are not sensible
from this new perspective (frame). Sons who hatchet fathers, strangers
who shoot strangers, lovers who knife lovers, and rapists who force them-
selves on young women all exist in the space of being guilty and not
guilty of culpable behavior prior to a decision by a legitimate deci-
sionmaker. It is as impossible from this point of view to represent a
"guilty" person prior to the trial as it is to coach a "losing team" before
the season starts. We might be able to predict with some accuracy how
the client or the team will do in the "game," but we cannot discover the
outcome in advance. Many clients may plead guilty when the legitimate
decisionmaker (judge or jury) probably will create them guilty of some
crime and impose some sentence on them, even though the level of culpa-
bility and the extent of the punishment, if any, would be created in the
rhetorical moment of the trial. From the perspective of the Land Of And,
it is not only wrongheaded but conceptually incoherent to defend the in-
nocent. Innocence and relative levels of guilt are created or written by the
pre-trial, trial, and appellate process, not discovered by those processes.
In similar fashion, a sports contest is not played to discover which is the
best team-the playing of the game for a set amount of time creates the
best team in that context, creates the best team in the rhetorical moment
of the game. The coach is only coaching a loser when the final bell rings
and his team has lost.

Playing a creative "coaching" role in the composition of a story about
the events at the gas station and the simultaneous composition of a frame
of reference within which to judge the morality of the story is a far cry
from defending an atrocious criminal. The role of the defense lawyer is to
frame the defendant in the best possible light and to create a picture of
the world beyond the decision of guilt or innocence (where, as we have
seen, everything shifts), which argues for the minimum culpability level
on which reasonable persons can possibly agree. Guilty pleas are legiti-
mate in such a world as negotiated settlements on the culpability level
and sentence. The fact that the client psychologically desires to be freed
is hardly relevant to the defense attorney's job. The lawyer's task is to
minimize culpability in the context of a real conversation with the prose-
cutor concerning the simultaneous decision on how to frame the occur-
rence and how to characterize the defendant. The defense lawyer's task is
not to pursue the wishes of the client through tricks and illusions to
"make the worse case the better."
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What, then, is the status of Joe Morrison? If we are operating through
the Door Of Or, then he is either guilty or not guilty when he comes into
the attorney's office. We are operating out of a discoverably true frame of
reference in which his guilt becomes manifest to us and out of a world in
which language neutrally describes the Given in an unproblematic way. In
the Land Of And the client is both guilty and not guilty, depending on
the frame of reference we choose and the simultaneous assignment of
meaning to the language "describing" the account.

I chose the account concerning Joe Morrison, not because it represents
a close case in which we hesitate to choose between guilt and innocence,
but because the ideology inscribed in the writer's description of this situ-
ation is in such obvious need of examination or deconstruction. We are
presented here with the daughter of a bank president, engaged to a young
minister, returning from church camp and running out of gas in the early
morning hours. Such a verbal construction of sweet innocence sets up a
scenario that certainly asks for some deconstruction by the defense coun-
sel. Are all bank presidents upstanding citizens as the account wants us to
believe? If not, are their daughters all paragons of virtue? If not, are all
such daughters engaged to promising young ministers virtuous truth tell-
ers? Does it make a difference what "young" means in this account?
What it is to be "promising"? What of the minister's denomination?
What if the minister were young and not promising? Doesn't considering
this woman as a truth teller on the description of her background involve
us in a whole web of meaning that hangs together because of a whole host
of meanings assigned within a particular framework of meanings? If so,
then we might begin to perceive the lawyer's statement that he knows she
is telling the truth as actually a statement that inside the framework of
meanings held by the lawyer the woman's words are sufficient to act on.
Once the different frames of reference are perceived, we get a wholly dif-
ferent feel for the problem.

On the other side of the coin, we learn that the victim has had affairs
with two local men from good families. Smith is "honorable" and refuses
to talk, while Jones is a "bitterly disappointed" and "jealous suitor" who
is "eager" to testify and demonstrates an "apparent willingness to smear
the young woman's reputation." He discovered her "upstairs" on a "bed"
with Smith in a state of "semi-undress." The ideology inscribed in this
language apparently creates the best kind of affairs we can imagine, with
two local men from good families, one who is good because he refuses to
talk (omitting to tell the truth is a virtue) and the other who is bad be-
cause, "bitter" and "jealous," he agrees to tell the truth. The well-trained
lawyer needs to challenge the ideology or frame in which we tend to hold
such an account. What do we signify by the term "affair?" Are there dif-
ferent applications of such a term that play through our language? Is sex
with your fiance an "affair"? With your fiance's best friend? Whatever
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the young woman has done, is it better or worse that she did it with two
local men?"" Is it better or worse that the men were from "good" fami-
lies? Who is the better person, Smith or Jones? Which of these two would
most likely be "accurate" in their assessment of the young woman? Can
reasonable persons disagree on the answers to these questions? If so, can
they disagree about how they perceive the woman's statement?

The ideology inscribed in the language of the hypothetical writer, once
unmasked, leads to a whole series of questions never raised by the lawyer
who thinks that the client did or did not commit the crime and that the
language used to describe the occurrence is neutral. If it did or did not
occur according to the story sketched here, and the language used to de-
scribe the events of the night is unproblematical, then I vote that a rape
in fact occurred. Does anyone disagree? If not, then what is the trial
about?

In the Land Of And we frame all language as inscribed with ideology, a
particular way of looking at the world. The account above describes the
woman alternatively as the "alleged victim" and simply as the "victim."
She is also described as a "young woman" and a "girl." Are all these
equivalent terms in the network of meaning that plays through our lan-
guage? Whatever she "really" is (we might call her a "womgirlallvicvic-
plus" because she is all of the above and more), we must notice that she
too speaks from a particular point of view. The "attendant" who "seemed
to be in sole charge of the station" "forced his way" into the car, "terri-
fied her with threats" and "forcibly" had "sexual intercourse" with her.
He only stopped when "compelled to" by an "approaching" car. Assum-
ing here that the "womgirlallvicvicplus" is speaking the truth as she be-
lieves it, does her report correspond unproblematically to some external
reality? In the Land Of And this cannot occur. The woman's frame of
reference for her experience and for the language that she uses are not
objective frames on which communal discoverability can rest. Her lan-
guage is, rather, a complicated mosaic of intertwined and shimmering
nodes of meaning, in which have been created "force," "threats," "com-
pelled stopping," "approaching car," and so on. The argument here is not
that these statements are false (we are beyond truth and falsity) nor that
they are possibly false in some skeptic's view of reality. They are both
true and false, and the creation of one or the other by the woman is sim-
ply that-a creation by her. There is no sophisticated philosophy going
on here. What one person perceives as a threat, another may not. What
one person sees as an "approaching" car that compels cessation, another
may not. How close does a car need to be to be considered "approach-

45. Mickey Gilley sings that "if you're going to cheat on me, don't cheat in my
hometown."
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ing?" If the cessation was not "compelled," does that shift our viewpoint
about the defendant? If so, if our view shifts ever so slightly because we
come to believe that the defendant voluntarily stopped, then holding a
conversation concerning the proper framing of the label "approaching" is
worth the effort. In fact, it is necessary.

Is there no ideology inscribed in the client's language? Does his state-
ment that he "forced" himself on the victim and "lied" to the attorney
about the "consent" (after "pressed" by the attorney) correspond with
the external "reality" of an actual culpable rape? Once again, in the Land
Of And that simply cannot be the case. His use of the word "forced" is a
signifier that participates in his web of meaning as much as anyone else's.
The point here is not that he could be confessing to something that he
did not do, as we all "know" people do make false confessions. The point
is rather that he did not do anything until a legitimate decisionmaker had
spoken. The client's private signifiers are not determinative.

All the language in this example "begins to look much more like a
sprawling, limitless web where there is a constant interchange and circu-
lation of elements, where none of the elements is absolutely definable and
where everything is caught up and traced through by everything else."' 6

For as noted above, signs do not "reflect inward experiences or objects in
the real world,"' " and do not "make present one's thoughts and feelings"
or "describe how reality was."" Furthermore:

[I]t is an illusion for me to believe that I can ever be fully present to you
in what I say or write, because to use signs at all entails that my meaning
is always somehow dispersed, divided, and never quite at one with itself.
Not only my meaning, indeed, but me: since language is something I am
made out of, rather than merely a convenient tool I use, the whole idea
that I am a stable, unified entity must also be a fiction. Not only can I
never be fully present to you, but I can never be fully present to myself
either. I still need to use signs when I look into my mind or search my
soul, and this means that I will never experience any "full communion"
with myself. It is not that I can have a pure, unblemished meaning, in-
tention or experience which then gets distorted and refracted by the
flawed medium of language: because language is the very air I breathe, I
can never have a pure, unblemished meaning or experience at all."1

To return to the "womgirlallvicvicplus," her statement, "I was terrified by
threats," cannot be a statement from a purely private language because it
would be nonsense to us. That statement is a part of the communal lan-

46. EAGLETON, supra note 35, at 129.
47. Id.
48. Id.
49. Id. at 130.
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guage through which she comes to be in the first place. Since language
makes us, as well as being made by us, the phrase represents elements of
meaning inculcated by the learned communal language as well as ele-
ments of her own (or her clan's) relatively unique overlay on that
meaning.

The meaning of the label "threat" to the woman is not found, accord-
ing to this approach, in the term itself or by a nonproblematic reduction
to an external world to which it refers, but in an entire network of signifi-
cations, conceptually involving every term in her language. Did the de-
fendant say something like "Hey, baby, I sure would like some of what
you got" while sliding into the front seat of the car? Is that a threat or a
compliment? Is your mind struggling with the answer or incensed at the
question? The appropriate "answer" to that question is "yes and no": the
statement is and is not a threat (here assuming that the
"womgirlallvicvicplus" holds it as a threat in her own web of meaning, a
web of meaning that is to her mind communal and not private). Whether
the statement is to be construed as a threat depends on the decision of a
legitimate decisionmaker coming to a decision in the rhetorical moment
of the trial after the fullest possible illumination of the particularity of
the context by patiently sorting through the meanings of the labels used
to describe the event in question, as well as the ideologies inscribed in the
various participants' linguistic accounts.

Once this deconstruction process has begun, and we begin to unmask
the blatant ideologies masked in this "neutral" account, we realize that
without a much more complete description of the context of the state-
ment (such as, what exactly was said?), we cannot even guess what the
legitimate decisionmaker might say. As the defense attorney begins to in-
vestigate and learn more about the incident as reported, constantly
deconstructing the reports to uncover the play of significations in the re-
porters' meaning, he or she begins to assess the play of meanings in the
reports through his or her own network of signification. The assessment
of the well-trained attorney at this point is not of the truth or falsity of
the accounts in their relation to a Given. The crucial question instead is
the probability, or improbability, of various signifiers being accepted by a
randomly selected group of "points of view" all with their own webs of
meaning. In other words, whether or not we create the statement as a
"threat" depends on the rhetorical establishment of a communal label
"threat" to that utterance, as opposed to leaving the label as an idiosyn-
cratic signifier of a particular person or group.

In public decisions like the one at trial, we "construct," or better, we
"compose," the label "threat" by an accommodating and balancing pro-
cess. We seek the reasonable middle ground between various subtlely dif-
ferent meanings of the term used in different webs of meaning. The deci-
sion by a legitimate decisionmaker at trial to label the exchange a
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"threat" is not a decision based on the good faith belief of the individual
reporting the event but on a determination of reasonability; that is, how
the label fits with the larger web of agreed upon communal meanings in
that area. We compose our own label in a public conversation in which
the idiosyncratic meanings are smoothed over and accommodated as
much as possible before any "tragic choice" is made. We thus compose a
piece of our world by applying a label, a signifier, to it, and we must avoid
the trap of taking these compositions as pieces of the Given. From this
frame, all language is a composition of our own making through which we
organize our activities.

In the law, the trial process composes our world for us. Robert Heilman
illuminates the meaning of composition in the sense used here when he
writes:

The word composition ... is a very suggestive one. For the product of
writing compare the word composition with the word theme; the root
meanings in Latin and Greek are identical, and a comparison carries us
into implications. A theme is literally a placing or a position-to be de-
fended or advanced. To go from theme to composition is to go from posi-
tion to composition, from adopting a stance to putting together; theme
implies contention, composition peaceful settlement. There is much to be
said for putting-together as an experience or activity, it is a modest pro-
saic cousin of Coleridge's esemplastic imagination, an achieving of one-
ness: a finding of such unities, small and contingent as they may be, as
are possible in a world much given to the crying up of diversity. A put-
ting together implies in some sense a resolution of discords, a removal of
what doesn't belong, and a discovery of how to belong. In such a fitting
together of part, one cannot master all that one would, but one seeks a
limited harmony, the agreement of parts in a movement toward whole-
ness. Agreement implies concession, compromise, and the discovery of
common grounds."

From that viewpoint, lawyers are often theme writers advancing a posi-
tion to be judged by the community through the trial, but their ultimate
objective is to help us "compose" an answer in the rhetorical moment of
the trial. At their best, lawyers exhibit the whole range of behavior im-
plied in composing, and according to Heilman, "bringing together, giving
form to, ordering, compromising with difficulties both inner and outer,
with self and others: peacemaking.""'

50. R. HEILMAN, THE GHOST ON THE RAMPARTS AND OTHER ESSAYS IN THE HUMANITIEs 42
(1973).

51. Id. at 43.
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LAWYERS AS WRITERS

Because our legal system, as we create it, requires us to settle disputes;
because without "answers" disputes will continue to rage and disputants
will possibly act on their own deeply felt "answers," creating violence and
unrest at the worst and poisonous unresolved ill feelings at best; and be-
cause our legal system offers a clear picture of a human enterprise strug-
gling with questions that have no answers, persons involved in the law
pay special attention to the methodology of decisionmaking. There may
be no answers anywhere to be found but clearly, as the above discussion
suggests, definitive answers are hard to come by in many legal disputes.

Because of the two conditions mentioned above, the need for creating
answers and the conditions of uncertainty relatively unobscured by myths
of the Given, persons involved in the law have paid special attention to a
methodology of decisionmaking applicable to those two conditions. Be-
cause there is no answer "out there" to find, the necessity of creating
answers to our questions is a general condition of our existence. The
methodology of legal decisionmaking thus becomes a kind of model of
how all decisions of this kind are made. We go about this business of
composing decisions in the Land Of And first by appointing a deci-
sionmaker who is declared to be the legitimate and definite creator of
answers in the system and then by assigning burdens to assist the deci-
sionmaker in the tensions and unities that can be created in the situation.
As a result, the decisionmaker has as many pictures as possible of how
the world will look because of the decision.

In choosing a decisionmaker, the key is that we must "declare" them to
be legitimate. We do not discover, decide on, or assert the presence of a
legitimate and definitive decisionmaker. We declare it to be so; we bring
it into being by declaration, not by assertion. Not "it is so," but "it is
declared to be so." The difference in the two statements reflects the dif-
ference between walking through the Door Of Or and living in the Land
Of And. To assert that something is so is essentially to avoid responsibil-
ity for it. In simply asserting that the jury is the legitimate decisionmaker
in certain circumstances, even admitting incomplete data, we, the as-
serter, take little responsibility for the assertion; it is just the case, or our
best guess in a world of uncertainty. Since we did not create the jury as
legitimate, the process of creation is not our responsibility, other than our
responsibility for probabilistic inferences from incomplete data. It is just
the answer that the "world" leads us to. To declare that the jury is the
legitimate decisionmaker in certain areas is to create a feeling that the
declarer stands behind the declaration, is aware that it was "made up,"
and is willing to deconstruct that composition. In other words, he is will-
ing to examine the process of its construction and take complete responsi-
bility for it.
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However we declare a definitive decisionmaker, once we do it, we im-
mediately recreate the position that this decisionmaker both is and is not
definitive because all our creations are in a context, in what I call the
"rhetorical moment." If we declared once and for all that a certain deci-
sionmaker, jury or judge, was definitive, we would be able to walk through
the Door Of Or. This is not a productive place to rest except in the short
run. Having created such a decisionmaker in general terms, we reserve
the constant right of recreation in the rhetorical moment. It is in this
"rhetorical" moment that we live and breathe and have our being, our
freedom, and our humanity. Taking responsibility for our declarations
moment by moment is a rough definition of what it is to be fully human.
No declaration that cuts through all time and contexts is consistent with
our full being. The pursuit of such timeless declarations motivates all of
us, but the pursuit carried on through the Door Of Or and the pursuit
carried on from the Land Of And are very different kinds of pursuits. The
pursuit through the Door Of Or causes inestimable damage. From the
Land Of And we might say with Isaiah Berlin that "the idea of the sole,
true, objective, universal human ideal crumbles. The very search for it
becomes not merely Utopian in practice, but conceptually incoherent.""'

In the Land Of And, the lawyer is an author, a poet, a rhetorician, or
perhaps, a musician, playing his part in the composition of a small mas-
terpiece. How that actual masterpiece gets composed (the composition of
Joe Morrison at the trial is a small kind of masterpiece) may be beyond
our ability to describe in language." But the creation of the composition
is not, in this frame, true in the sense that it matches up to some Given.
It is closer to say that the composition is chosen because it restores har-

52. I. BERLIN, AGAINST THE CURRENT 76 (1979).
53. I cannot help thinking that a bit of television I saw years ago contains the answer to

this question. The show was a report on research on the brain carried on with patients
whose left and right side of the brain was disconnected at birth or by accident. These pa-
tients were shown flashing signals on a television screen-one symbol to the right of the
middle and the other to the left. In one experiment the word red was flashed quickly on the
screen on the right side of the picture. The word banana was flashed quickly on the left side
of the screen. The split brain patient, when asked what he saw, could only say that he saw
the word "red" because that data had entered on the left side of his brain-the verbal side.
He could not "report" on seeing the word "banana," which stimulus had entered the right
side of the brain. The patient was then asked to draw what he saw. He drew a red banana!
He was then asked, "Why did you draw a red banana?" His "report" was a detailed expla-
nation of why he chose to draw a banana having nothing to do with anything (As I recall he
said that he chose a banana because he wanted something easy to draw.).

When a number was flashed on the screen on the left side, the patient would never "say'
it, but when asked to think of a number between one and one hundred, he would "guess"
the number on the screen. When asked for an explanation in language, he would always
have one, having to do with his wife's birthday or some other rational explanation. If I did
not make this up, it may be a new theory of everything!
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mony to our vision of the world; it is aesthetically pleasing. "Beauty is
truth, truth beauty,"' that is all there is to it from this frame of refer-
ence and that is not all there is to it from another frame.

Thus, the account about Joe Morrison is real if we view it through a
reality frame, the frame from which we agree not to recede for purposes
of that conversation, and if we agree not to disagree about the language
used to describe the account. When a person's life, liberty, or property is
at stake, he or she tends to be cautious about buying into too much agree-
ment. Both the frame and the description are candidates for a serious
conversation concerning their appropriateness: both are considered defea-
sible. The lawyer's role in this conversation is to converse about the possi-
ble defeasible issues both in the framing and in the "languaging" of the
account.

The lawyer's role is clarified by the proper placement of Law among
the giant oppositions of Science and Art. There is no Science! There is no
Art! There is no Law! There is only Science, Art, and Law, simultaneously
defining themselves and each other. The Law is situated as both Science
and Art as those two are situated as Law through a constantly flickering
play of frames and meanings across the potential oxymorons of language.
As the fifth century B.C. philosopher Lao-Tzu wrote,

Existence is beyond the power of words
To define:
Terms may be used
But are none of them absolute.
In the beginning of heaven and earth there

were no words,
Words came out of the womb of matter;
And whether a man dispassionately
Sees to the core of life
Or passionately
Sees the surface,
The core and the surface
Are essentially the same,
Words making them seem different
Only to express appearance.
If name be needed, wonder names them both:
From wonder into wonder
Existence opens."

54. J. Keats, Ode on a Grecian Urn, line 49.
55. TI WORLD OF ZEN 318 (N. Ross ed. 1960).
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