
Tison v. Arizona: A New Standard of
Culpability for Accomplice Felony-Murder

1. INTRODUCTION

Six years ago, in Enmund v. Florida,1 the Supreme Court of the United
States imposed a substantial constitutional limitation on a state's power
to impose the death penalty.2 A majority of the Court ruled that the.
eighth amendment's prohibition against cruel and unusual punishment
forbids the imposition of the death penalty on one "who aids and abets a
felony in the course of which a murder is committed by others but who
does not himself kill, attempt to kill, or intend that a killing take place
... -" In Enmund, the Court established that a finding of 'intent to kill'
was a constitutional prerequisite for the imposition of the death penalty
on an accomplice who did not kill.4

After Enmund, it was unclear whether the decision would extend to
cases in which the defendant played a larger role in the events leading to
the killings.8 Recently, in Tison v. Arizona,' the Supreme Court ad-
dressed the issue of whether the eighth amendment's proportionality re-
quirement barred the imposition of the death penalty on a defendant
whose participation in a felony resulting in a death is major and whose
mental state is one of reckless indifference to the value of human life.' A
majority of the Court held that the eighth amendment does not prohibit
the death penalty as disproportionate in these circumstances."

Tison replaced Enmund's requirement of 'intent to kill' with a stan-
dard of reckless indifference to the value of human life.' This Note will
examine the new substantive standard for capital liability that the Su-
preme Court announced in Tison in light of the proportionality concept

1. 458 U.S. 782 (1982).
2. Id. at 797.
3. Id.
4. Id. at 798. The Court reiterated this rule as recently as 1986 in Cabana v. Bullock, 474

U.S. 376, 390 (1986).
5. The recurrent theme in Enmund was that the accused's own participation in the fel-

ony murder was attenuated.
6. 107 S. Ct. 1676 (1987).
7. Id. at 1685.
8. Id. at 1688.
9. Id.
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enunciated in earlier Supreme Court decisions. The Note will further dis-
cuss the new standard's impact on the imposition of capital punishment
on nontriggerpersons convicted of felony murder when they did not kill,
attempt to kill, or intend that a killing occur. Finally, because the Court
appears to abolish the differential punishment of reckless and intentional
actions based on tenuous conclusions drawn from a skeletal proportional-
ity analysis, this Note concludes that the death penalty is disproportion-
ate in these circumstances.

II. BACKGROUND

The case of Weems v. United States" was the first decision to develop
fully an eighth amendment concept of proportionality. The Court in
Weems noted that "it is a precept of justice that punishment for crime
should be graduated and proportioned to [the] offense."" After compar-
ing Weems' punishment for other crimes, the Court concluded that the
sentence constituted cruel and unusual punishment,"' and endorsed the
principle of proportionality as a constitutional standard.13

In 1972, in the landmark case of Furman v. Georgia,4 the Supreme
Court had the opportunity to decide the constitutionality of the death
penalty. The Court, however, did not indicate whether the death penalty
could be held per se unconstitutional. In a brief per curiam opinion ex-
pressing the view of five members, the Court simply held that the imposi-
tion and carrying out of the death sentences in the specific cases on ap-
peal constituted cruel and unusual punishment in violation of the eighth
and fourteenth amendments.15 Justices Douglas, Stewart, and White, in
separate concurring opinions, were concerned that the states applied the
death penalty statutes arbitrarily in violation of the eighth and four-
teenth amendments." Justices Brennan and Marshall went even further

10. 217 U.S. 349 (1910). In Weems, the defendant had been convicted of falsifying a
public document and sentenced to fifteen years of 'cadena temporal,' a form of imprison-
ment that included hard labor in chains and permanent civil disabilities. Id. at 357-58.

11. Id. at 367.
12. Id. at 382.
13. Id. at 379-81. The Court did not declare another punishment to be unconstitution-

ally disproportionate to the crime until 1977 in Coker v. Georgia, 433 U.S. 584 (1977).
14. 408 U.S. 238 (1972) (per curiam). The Court consolidated three cases for review in

Furman: Furman v. Georgia, 225 Ga. 253, 167 S.E.2d 628 (1969) (defendant convicted of
murder); Branch v. Texas, 447 S.W.2d 932 (Tex. 1969) (defendant convicted of rape); Jack-
son v. Georgia, 225 Ga. 790, 171 S.E.2d 501 (1969) (defendant convicted of rape). In all three
cases, the defendant was sentenced to death after a trial by jury which, under applicable
state statutes, had discretion to determine whether or not to impose the death penalty.

15. 408 U.S. at 239-40.
16. Id. at 240 (Douglas, J., concurring); Id. at 306 (Stewart, J., concurring); Id. at 310

(White, J., concurring).
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and said that the death penalty was per se unconstitutional." Even
though the Court did not state as much in its opinion, Furman's practical
effect "was to invalidate all death penalty statutes then on the books.""8

States that had authorized capital punishment responded to Furman by
"promulgating standards to guide the jury in exercising its discretion to
decide between death and life as the penalty and by instituting a new
jury procedure, both measures in an effort to eliminate the arbitrariness
in their death penalty selection systems.""

Four years passed before the Court addressed the question of the con-
stitutionality of the death penalty in Gregg v. Georgia.20 Justice Stewart
announced the opinion of the Court.2" The Court held that the death
penalty did not, under all circumstances, constitute cruel and unusual
punishment."' The Court, in reaching its decision that the death penalty
is not inherently cruel and does not constitute a per se violation of the
eighth amendment, emphasized three factors: (1) That the "imposition of
the death penalty for the crime of murder has a long. history of accept-
ance both in the United States and in England;" 3 (2) that "it is now
evident that a large proportion of American society continues to regard it
as an appropriate and necessary criminal sanction;"' 4 and (3) that the
death penalty serves "two principal social purposes: retribution and de-
terrence of capital crimes by prospective offenders."2  The Court con-
cluded that the underlying concern expressed in Furman, that the death
penalty not be imposed arbitrarily or capriciously, could be "met by a
carefully drafted statute that ensures that the sentencing authority is
given adequate information and guidance.""

A few years later, in Lockett v. Ohio27 the Court held "the Eighth and

17. Id. at 257 (Brennan, J., concurring); Id. at 314 (Marshall, J., concurring).
18. Comment, Constitutional Law-Eighth Amendment-The Death Penalty and the

Felony-Murder Rule, 29 N.Y.L. SCH. L REV. 179, 189 (1984) [hereinafter Death Penalty and
the Felony-Murder Rule).

19. B. NAKELL & K HARDY, THE ARarmARINEss OF THE DEATH PENALTY 9 (1987).
20. 428 U.S. 153 (1976). The state legislatures responded to Furman by enacting statutes

in an attempt to comply with the Court's ruling. Gregg tested the constitutionality of these
new death penalty statutes. Death Penalty and the Felony-Murder Rule, supra note 18, at
189-90.

21. 428 U.S. at 158.
22. Id. at 169.
23. Id. at 176.
24. Id. at 179.
25. Id. at 183.
26. Id. at 195. The Court held that "these concerns [were] best met by a system that

provides for a bifurcated proceeding at which the sentencing authority is apprised of the
information relevant to the imposition of sentence and provided with standards to guide its
use of the information." Id.

27. 438 U.S. 586 (1978).
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Fourteenth Amendments require that the senncer... not be precluded
from considering, as a mitigation factor, any aspect of a defendant's
character or record and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death."' s Although
the Court vacated Lockett's death sentence on procedural grounds, sev-
eral justices discussed the possible requirement of proof of criminal in-
tent."s From Lockett it is clear that the defendant's mental state is criti-
cal to a weighing of his culpability under a system of guided discretion. 0

In Coker v. Georgia,'1 the Court relied on disproportionality to invali-
date a punishment under the cruel and unusual punishment clause of the
eighth amendment.' Justice White, writing for a four person plurality,
declared the death penalty disproportional to the crime of rape when the
rapist does not take human life.s8 As in Gregg, the Court's proportionality
analysis involved the Court examining the historical development of the
punishment at issue, legislative judgments, and prior sentencing decisions
of juries before bringing its judgment to bear on the matter.'"

In Gregg, the Court held that the death penalty could constitutionally
be imposed on one who had deliberately taken a life;"6 and in Coker the
Court held that death could not be imposed for rape because it was to-
tally disproportional to the crime of murder, for which death could be
applied.3' The Court, however, had yet to address the question of whether
the death penalty constitutionally could be imposed when a cofelon,
rather than the defendant, had taken a life. In Enmund v. Florida, the
Supreme Court finally addressed the felony murder rule's "inequitable
premise of transferred intent.' ' Applying the cruel and unusual punish-
ment clause of the eighth amendment, the Court held that the death pen-

28. Id. at 604 (emphasis in original).
29. Id. at 613 (Blackmun, J., concurring); Id. at 619 (Marshall, J.), Id. at 621 (White, J.,

concurring in part & dissenting in part). See also Note, Enmund v. Florida: The Constitu-
tionality of Imposing the Death Penalty Upon a Co-Felon in Felony Murder, 32 DE PAUL
L. Rav. 713, 724 (1983) [hereinafter Imposing the Death Penalty].

30. 438 U.S. at 608; see also 107 S. Ct. at 1687.
31. 433 U.S. 584 (1977).
32. Id. at 592. Coker is "the first modem decision in which the Supreme Court has relied

on disproportionality to invalidate a punishment under the cruel and unusual punishment
clause." W. LAFAv & A. ScoTr. CiumwAL LAW 180 (2d ed. 1986) (quoting Radin, The Juris-
prudence of Death: Evolving Standards for the Cruel and Unusual Punishment Clause,
126 U. PA. L. Rzv. 989, 990 (1978)).

33. 433 U.S. at 598.
34. Id. at 593-97. The 'plurality in Enmund took a similar approach. 458 U.S. at 789-96.
35. Gregg, 428 U.S. at 226. "[Wihen a life has been taken deliberately by the offender,

we cannot say that the punishment is invariably disproportionate to the crime. It is an
extreme sanction, suitable to the most extreme of crimes." Id. at 187.

36. Coker, 433 U.S. at 598.
37. Imposing the Death Penalty, supra note 29, at 724.
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alty could not be imposed upon a cofelon who neither killed nor intended
that a killing occur." The Court recognized that while robbery is a serious
crime, it is not a crime that is "so grievous an affront to humanity that
the only adequate response may be the penalty of death."' The Court
went on to hold that neither deterrence of capital crimes nor retribution
was a sufficient justification for executing Enmund.40 The Court believed
it unlikely that the threat of the death penalty for felony murder would
measurably deter one such as Enmund who did not kill or intend to kill.41

The Court also believed that retribution depended on the degree of En-
mund's culpabilty, which must be limited to his participation in the rob-
bery.42 Executing Enmund to avenge two killings that he did not commit,
intend to commit, or intend to cause would-not measurably contribute to
"the retributive end of ensuring that the criminal gets his just deserts. 4

3

After examining legislative enactments that authorized the death pen-
alty, the Court in Enmund concluded that the "current legislative judg-
ment with respect to imposition of the death penalty where a defendant
did not take life, attempt to take it, or intend to take life. . . weighs on
the side of rejecting capital punishment for the crime at issue." 4 The
Court also considered previous jury sentencing decisions as a" 'significant
and reliable objective index of contemporary values . . .' ",,4 and con-
cluded that contemporary values rejected the imposition of the death
penalty upon felony murderers.'0

The Enmund decision is only one of a series of cases that frame the
proportionality requirement as mandating an examination of a full range
of relevant evidence.' 7 In the most recent case, Solem v. Helm,"s the
Court held that "as a matter of principle. . . a criminalsentence must be
proportionate to the crime for which the defendant has been convicted." 4

1

The Court summarized the essence of the proportionality inquiry saying:

38. 458 U.S. at 797-98.
39. Id. at 797 (quoting Gregg, 428 U.S. at 184).
40. Id. at 798-801.
41. Id. at 798-99; see also Tison v. Arizona, 107 S. Ct. at 1683.
42. 458 U.S. at 798. The Court wrote: "The focus must be on [petitioner's] culpability,

not on that of those who committed the robbery and shot the victims . Id.
43. Id. at 801.
44. Id. at 792-93 (citing Coker, 433 U.S. at 596).
45. Id. at 794 (quoting Coker, 433 U.S. at 596).
46. Id. at 789-96.
47. 107 S. Ct. at 1699 (Brennan, J., dissenting); see, e.g., Coker, 433 U.S. at 584.
48. 463 U.S. 277 (1983). Helm was convicted of uttering a "no account" check for $100,

ordinarily punishable by a five year maximum term, but received a sentence of life impris-
onment without parole under the state's recidivist statute because of his prior convictions
for six felonies, all of which were minor and nonviolent and none of which was a crime
against a person. Id. at 279-82.

49. Id. at 290.
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[A] court's proportionality analysis under the Eighth Amendment should
be guided by objective criteria, including (i) the gravity of the offense
and the harshness of the penalty; (ii) the sentence imposed on other
criminals in the same jurisdiction; and (iii) the sentences imposed for
commission of the same crime in other jurisdictions.0

After Enmund, it was not clear whether the decision would extend to
cases in which the defendant played a larger role in the felony.5 ' As re-
cent as 1986, in Cabana v. Bullock,5 the Court recognized that the En-
mund decision "imposed a categorical rule: a person who has not in fact
killed, attempted to kill, or intended that a killing take place or that le-
thal force be used may not be sentenced to death."5 The Court, however,
still had not considered whether the Enmund holding would extend to a
cofelon whose participation in the felony committed was major. Less than
one year after Cabana, the Court finally addressed this question in Tison
v. Arizona." In Tison, the Court specifically considered whether the
death penalty was a proportional punishment for a cofelon who neither
killed, attempted to kill, or intended to kill, yet whose participation in
the felony was major. The Court held that "major participation in the
felony committed, combined with reckless indifference to human life, is
sufficient to satisfy the Enmund culpability requirement.""6

III. Tison v. Arizona

A. The Facts

On July 30, 1978, petitioners" assisted in the escape of their father,
Gary Tison, and Randy Greenawalt from the Arizona State Prison in Flo-
rence.' 7 The five men fled the prison in a Ford Galaxy but later aban-
doned their car for a Lincoln automobile the petitioners had parked near
the prison. The Lincoln became disabled with a fiat tire and the group
decided to flag down a passing motorist and steal a car. A Mazda occu-
pied by John Lyons, his wife, his two-year-old son, and his fifteen-year-
old niece, Theresa Tyson, pulled over to render aid. As petitioner Ray-

50. Id. at 292.
51. Death Penalty and the Felony-Murder Rule, supra note 18, at 204.
52. 474 U.S. 376 (1986).
53. Id. at 390.
54. 107 S. Ct. 1676 (1987).
55. Id. at 1688.
56. Petitioners, Ricky and Raymond Tison, were also accompanied by their brother

Donald Tison who was fatally shot during the shoot-out with the police on August 11, 1978,
after running a police roadblock. Id. at 1679.

57. Id. at 1678. Gary Tison had been sentenced to life imprisonment as the result of a
previous prison escape during which he killed a guard. Id.
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mond Tison showed Lyons the flat tire on the Lincoln, the other four men
emerged from where they lay in wait by the side of the road. The men
forced the Lyons family into the backseat of the Lincoln and drove them
into the desert. The Tisons transferred their belongings from the Lincoln
into the Mazda and Raymond Tison drove the Lincoln still further into
the desert." The group escorted the Lyons and Theresa Tyson to the
Lincoln and ordered them to stand in front of it.s9 After Lyons pleaded
for his life and asked the group to give them some water and leave them
out in the desert, Gary Tison told the petitioners to go back to the Mazda
and get some water. Gary Tison and Greenawalt stayed at the Lincoln
guarding the victims. The petitioners' stories diverge somewhat here but
they agree that at this point Greenawalt and Gary Tison brutally mur-
dered the four captives.60

The trial court convicted Ricky and Raymond Tison of four counts of
murder.61 The trial judge sentenced petitioners to death for each murder
conviction under older Arizona accomplice liability and felony murder
statutes." Arizona law also provided for a capital sentencing proceeding
to determine whether the crime was sufficiently aggravated to warrant the
death penalty.6 3 The statute set out six aggravating and four mitigating
factors.6" The judge found three statutory aggravating factors and no
statutory mitigating factors.'s Even though the judge found three non-

58. Id. at 1678-79.
59. Id. Gary Tison had fired his shotgun into the radiator of the Lincoln in order to

disable it. Id. at 1679. -
60. Id. Petitioner Raymond Tison recalled being at the Mazda filling the water jug

"when we started hearing the shots." Id. Petitioner Ricky Tison said that the brothers gave
the water jug to Gary Tison who then went with Randy Greenawalt behind the Lincoln,
where they spoke briefly, raised the shotguns and started firing. Id.

61. Id.
62. Id. at 1679-80. The capital murder charges were based on Arizona felony-murder law,

ARIZ. REV. STAT. ANN. § 13-452 (1956) (repealed 1978), which provided that a killing that
occurred during the perpetration of robbery or kidnapping was capital murder, and ARIz.
REV. STAT. ANN. § 13-139 (1956) (repealed 1978), which stated that each participant in the
kidnapping or robbery was legally responsible for the acts of his accomplices. 107 S. Ct. at
1679. Arizona has recodified its felony murder statute to include killings occurring during
the course of a variety of sex and narcotics offenses and escape. ARiz. REV. STAT. ANN. § 13-
1105(A)(2), (B) (Supp. 1986). The accomplice liability provisions of Arizona law also have
been recodified. ARIz. REv. STAT. ANN. §§ 13-301, 13-303(A)(3), (B)(2) (1978 & Supp. 1986).
"Neither change would have diminished [the petitioners'] legal accountability for the deaths
that occurred." 107 S. Ct. at 1680 n.1.

63. ARIz. REv. STAT. ANN. § 13-454(A) (Supp. 1973) (repealed 1978).
64. Id. § 13-454(E), (F).
65. 107 S. Ct. at 1680. The three statutory aggravating factors found by the judge were:

(1) the Tisons had created a grave risk of death to others (not the victims); (2) the murders
had been committed for pecuniary gain; (3) the murders were especially heinous. Id.

1988] 723
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statutory mitigating factors, he sentenced both petitioners to death.6s
After the Arizona Supreme Court affirmed the petitioners' individual

convictions for capital murder, 7 the petitioners collaterally attacked their
death sentences in state post-conviction proceedings, alleging that En-
mund, which had been decided in the interim, required reversal.ss A di-
vided Arizona Supreme Court interpreted Enmund to require a finding of
intent to kill.'" The court then fashioned a new and expanded legal defi-
nition of intent, writing "[i]ntend [sic] to kill includes the situation in
which the defendant intended, contemplated or anticipated that lethal
force would or might be used or that life would or might be taken in
accomplishing the underlying felony.170 The court went on to rule that
while the petitioners did not kill or attempt to kill, the evidence did
demonstrate beyond a reasonable doubt that the petitioners intended to
kill within its new definition and that they could be executed under En-
mund.71 The United States Supreme Court granted certiorari 2 to con-
sider the Arizona Supreme Court's application of Enmund.7 .

B. The Holding

The Supreme Court reversed the Arizona Supreme Court in a five-four
decision with Justice O'Connor delivering the majority opinion.7 4 Re-
jecting the lower court's attempt to preserve its earlier judgment by
equating intent with foreseeable harm, the Court announced a new sub-
stantive standard for capital liability: "major participation in the felony
committed, combined with reckless indifference to human life, is suffi-

66. Id. The three nonstatutory mitigating factors were: (1) the petitioners' ages-Ricky
was twenty and Raymond was nineteen; (2) neither had a prior felony record; and (3) each
had been convicted under the felony murder rule. Id.

67. See State v. (Ricky) Tison, 129 Ariz. 526, 633 P.2d 335 (1981), and the companion
case, State v. (Raymond) Tison, 129 Ariz. 546, 633 P.2d 355 (1981). On direct appeal the
Arizona Supreme Court affirmed all the judgments of conviction and sentences, 633 P.2d at
354, and in the companion case, 633 P.2d at 366.

68. See State v. (Ricky) Tison, 142 Ariz. 446, 690 P.2d 747 (1984), and the companion
case, State v. (Raymond) Tison, 142 Ariz. 454, 690 P.2d 755 (1984).

69. 690 P.2d at 748, and in the companion case, 690 P.2d at 757.
70. 690 P.2d at 748, and in the companion case, 690 P.2d at 757.
71. 690 P.2d at 748, and in the companion case, 690 P.2d at 757. The court ruled that

the requisite intent was established by evidence that the petitioners actively participated in
the events leading to the deaths by providing the murder weapons and helping abduct the
victims. Also, the petitioners were present at the murder site, did nothing to interfere with
the murders, and after the murders, continued on the joint venture using the victims' auto-
mobile. 690 P.2d at 748-49, and in the companion case, 690 P.2d at 757-58.

72. 459 U.S. 882 (1982).
73. Tison v. Arizona, 107 S. Ct. at 1681-82.
74. Id. at 1678. The majority in Tison is composed of the dissenters in Enmund with the

exception that Justice Scalia's vote replaced Chief Justice Burger's vote.
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cient to satisfy the Enmund culpability requirement."'7 The majority
held that the Arizona Supreme Court had applied an erroneous standard
in making the findings required by Enmund; therefore, the Court vacated
the judgments below and remanded the case.7'

Justice O'Connor interpreted Enmund as having "explicitly dealt with
two distinct subsets of all felony murders in assessing whether Enmund's
sentence was disproportional under the Eighth Amendment."77 "At one
pole was ... the minor actor in an armed robbery, not on the scene, who
neither intended to kill nor was found to have any culpable mental
state."78 The Court noted that in Enmund they held that capital punish-
ment is disproportional in these circumstances.79 At the other pole was
"the felony murderer who actually killed, attempted to kill, or intended
to kill." 80 The Court clearly held that in these circumstances, the death
penalty was appropriate. 1 Next, the Court recognized that the petitioners
did not fall within the 'intent to kill' category of felony murders for which
Enmund explicitly found the death penalty permissible under the eighth
amendment."2 At the same time, the Court stated that it was equally clear
that the Tisons fell outside the category of felony murders for whom En-
mund explicitly held the death penalty disproportional."

Even though the Court vacated the judgments below and remanded the
case, Justice O'Connor wrote that the degree of petitioner's participation
in the crimes was major rather than minor, and the record would support
a finding of the culpable mental state of reckless indifference to human
life." The Arizona courts previously found that the petitioner's participa-
tion was major" and on remand they will only have to determine whether
the petitioner's mental state was one of reckless indifference to human
life." In essence, the lower court, on remand, will have to decide the same

75. 107 S. Ct. at 1688.
76. Id. The Court stated that the Arizona courts had already found that the petitioners'

participation in the felony was major and remanded for a determination of the second re-
quirement of its newly articulated substantive requirement: whether the petitioners' con-
duct demonstrated a reckless indifference for human life. Id. The Court, however, stated in
dicta that the record would support a finding of the culpable mental state of reckless indif-
ference to human life. Id. at 1684.

77. Id.
78. Id. Enmund himself fell into this category. Id.
79. Id.
80. Id.
81. Id.
82. Id. The Court accepted petitioners' argument that they did not 'intend to kill' as

that concept has been generally understood in the common law. Id.
83. Id.
84. Id. at 1684.
85. Id. at 1688.
86. Id.
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issue that the Supreme Court, in dicta, said the record clearly
supported.87

Enmund did not specifically address the situation in which the defend-
ant's participation was major and his mental state was one of reckless
indifference; therefore, the Court undertook a proportionality analysis to
determine whether the eighth amendment barred the death penalty
under these circumstances." The majority in Tison, like the Enmund
plurality, found the state legislatures' judgment concerning proportional-
ity in these circumstances relevant to their inquiry." The Court noted
that the state statutes discussed in Enmund remained largely un-
changed." After a brief inquiry, the majority concluded that the substan-
tial and recent legislation authorizing the death penalty for the crime of
felony murder, regardless of the absence of a finding of an intent to kill,
"powerfully suggests that our society does not reject the death penalty as
grossly excessive under these circumstances."' 1

Next, the Court looked at a number of state court decisions that had
interpreted Enmund to permit the imposition of the death penalty in
"such aggravated felony murders."' The Court noted the "apparent con-
sensus [in the state court judgments] that substantial participation in a
violent felony under circumstances likely to result in the loss of innocent
human life may justify the death penalty even absent an 'intent to
kill.' "99

The Court recognized that the mental state with which the defendant
commits the crime is a critical facet of the individualized determination
of culpability required in capital cases." The majority further stated that
a narrow focus on the question of whether or not a given defendant in-
tended to kill is a highly unsatisfactory means of definitively distinguish-
ing the most culpable and dangerous of murderers.9 The Court noted
that "the Model Penal Code treats reckless killing, 'manifesting extreme
indifference to the value of human life,' as equivalent to purposeful and
knowing killing."" The Court then held that the reckless disregard for

87. Id. at 1684.
88. Id. at 1685.
89. Id.
90. Id. n.4.
91. Id. at 1686 (emphasis in original).
92. Id.
93. Id. The majority cited a number of state decisions while stating that they do not

approve or disapprove the judgments as to proportionality reached on the particular facts of
these cases, Id. at 1686-87.

94. Id. at 1687.
95. Id. at 1688.
96. Id. (quoting G. FLETCHER, RETHINKING CIUMINMAL LAw § 6.5, at 447-48 (1978), citing

MODEL PENAL CODE § 210.2(1)(b) (1962)).
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human life implicit in knowingly engaging in criminal activities known to
carry a grave risk of death represents a highly culpable mental state."
This mental state may be taken into account in making a capital sentenc-
ing judgment when that conduct causes its natural, though not inevitable,
lethal result.98

In closing Justice O'Connor stated, "[o]nly a small minority of those
jurisdictions imposing capital punishment for felony murder have re-
jected the possibility of a capital sentence absent an intent to kill
.... "" Justice O'Connor subsequently stated that the Constitution does
not require a jurisdiction to find that the accused had an 'intent to kill'
before imposing the death penalty for felony murder. 00 The Court simply
held that "major participation in the felony committed combined with
reckless indifference to human life, is sufficient to satisfy the Enmund
culpability requirement."'

0'

Justice Brennan authored the dissenting opinion in Tison.101 Brennan
agreed with the majority's rejection of the lower court's attempt to com-
ply with Enmund by equating intent with foreseeable harm.'0" Brennan,
however, refused to join any part of the majority's decision that an-
nounced its new substantive standard for capital liability or the major-
ity's observation that the record would support a finding that petitioners

.had the requisite mental state of reckless indifference to human life.'0"
Justice Brennan wrote:

First, the Court's dictum that its new category of mens rea is applicable
to these petitioners is not supported by the record. Second, even assum-
ing petitioners may be so categorized, objective evidence and this Court's
Eighth Amendment jurisprudence demonstrate that the death penalty is
disproportionate punishment for this category of defendants."0 '

97. Id.
98. Id.
99. Id.

100. Id.
101. Id. The Court refused to "precisely delineate the particular types of conduct and

states of mind warranting imposition of the death penalty here." Id.
102. Id. at 1688 (Brennan, J., dissenting). Justice Brennan views the death penalty as

cruel and unusual punishment prohibited by the eighth and fourteenth amendments in all
circumstances. Id. at 1702 (Brennan, J., dissenting); see also Enmund, 458 U.S. at 801
(Brennan, J., concurring); Gregg, 428 U.S. at 227 (Brennan, J., dissenting).

103. 107 S. Ct. at 1690 (Brennan, J., dissenting).
104. Id. at 1691. Brennan criticized the Court's decision to restrict its vision to the lim-

ited set of facts that the Arizona Supreme Court had given the Court as improper, writing
that the decision insulates the Court from other evidence in the record directly relevant to
the new standard articulated by the Court. Brennan stressed that "nothing in the court's
opinion abrogates the state's responsibility independently and fairly to consider all the rele-
vant evidence before applying the Court's new standard." Id. at 1692.

105. Id. at 1691 (emphasis in original).
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Brennan accused the majority of failing to conduct a proportionality
review of the kind performed in past cases raising a proportionality ques-
tion and criticized the two reasons the majority offered in support of its
view that the death penalty was a proportionate punishment for persons
falling within its new category of culpability.'" In response to the major-
ity's first reason, Brennan wrote that when the defendant has not killed, a
finding that he nevertheless intended to kill is indispensable to establish-
ing criminal culpability."'7 Brennan found problematical the majority's
examples offered to illustrate that intent cannot be dispositive of propor-
tionality because they dealt with murderers who actually killed, even
though they may have killed without specifically intending to kill.1"o
While the Court might make an exception to the requirement that only
intentional murderers be punished with death for persons who actually
commit an act of homicide, even though it may be unintentional, the con-
stitutionality of the death penalty for the individuals in the majority's
examples is not relevant to this case because this case involves accom-
plices who did not actually kill.10' Brennan believed that it is important
to distinguish between the person who acted with intent and the person
who acted recklessly and indifferently because the person who has acted
recklessly and indifferently to the possibility of fatal consequences has
not chosen to kill. Thus, their moral and criminal culpability is of a'dif-.
ferent degree than that of one who killed or intended to kill.1 "Differen-
tial punishment of reckless and intentional action is... essential if we
are to retain 'the relation between criminal liability and moral culpability'
on which criminal justice depends." '

The majority based its second reason for abandoning the intent re-
quirement on a survey of state statutes authorizing the death penalty for
felony murder and on a handful of state cases.112 From an analysis of
these statutes and cases, the majority determined that "only a small mi-

106. Id. at 1693. The first reason the Court offered is that limiting the death penalty to
those who intend to kill "is a highly unsatisfactory means of definitively distinguishing the
most culpable and dangerous of murders." 107 S. Ct. at 1687. The Court based its second
reason, that a majority of jurisdictions impose capital punishment in these circumstances,
on a survey of state statutes authorizing the death penalty for felony murder and a handful
of state cases. Id. at 1685-87.

107. 107 S. Ct. at 1694 (Brennan, J., dissenting).
108. Id.
109. Id.
110. Id. at 1695.
111. Id. (quoting People v. Washington, 62 Cal. 2d 777, 783, 44 Cal. Rptr. 442, 446

(1965)).
112. 107 S. Ct. at 1688. Brennan cautioned against concluding too much from the major-

ity's survey of state decisions because most jurisdictions would not authorize capital punish-
ment in these circumstances and, moreover, the cases cited by the Court are distinguishable
from this case. 107 S. Ct. at 1696 n.12 (Brennan, J., dissenting).
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nority of those jurisdictions imposing capital punishment for felony mur-
der have rejected the possibility of a capital sentence absent an intent to
kill and we do not find this minority position constitutionally re-
quired." ' s Brennan criticized the majority for excluding from its survey
those statutes that abolished the death penalty and those that have au-
thorized it only in circumstances different from the circumstances
presented in Tison.11 ' After a brief analysis, which included looking at
these jurisdictions along with those that require a finding of intent to kill,
Brennan concluded that approximately three-fifths of American jurisdic-
tions do not authorize the death penalty for a nontriggerperson absent a
finding that they intended to kill."1

Brennan also wrote "it is critical to examine not simply those jurisdic-
tions that authorize the death penalty in a given circumstance, but those
jurisdictions that actually impose it. '11' A series of cases have framed the
proportionality inquiry as including, among other things, an inquiry into
the "sentences imposed for the commission of the same crime in other
jurisdictions."'17 Evidence that a jurisdiction imposes a penalty only in-
frequently suggests, not only that the jurisdictions are reluctant to apply
it, but also that, when it is applied, its imposition is arbitrary and there-
fore unconstitutional.118 Brennan criticized the majority for failing to re-
view or update the statistics on the imposition of the death penalty for
accomplices in felony murder examined by the majority in Enmund.1
After reviewing and updating these statistics himself, he was unable to
find a single case of a person convicted of felony murder who had been
executed who did not kill, attempt to kill, or intend the death of the
victim.1

20

The "social purposes that the Court has said justify the death pen-
alty-retribution and deterrence- are justifications that possess inade-
quate self-limiting principles. 11' 2 Thus, the guidance the Court has devel-
oped for evaluating the proportionality of punishment is "essential in
determining the constitutional limits on the State's power to punish. 1 22

113. 107 S. Ct. at 1688.
114. 107 S. Ct. at 1697 (Brennan, J., dissenting).
115. Id.
116. Id. (emphasis in original).
117. Id. at 1699 (quoting Solem v. Helm, 463 U.S. at 292) (emphasis added).
118. Id. at 1697-98. The Court in Enmund examined the relevant statistics on the impo-

sition of the death penalty for accomplices in felony murder. Id. at 1698.
119. d.
120. Id.
121. Id. at 1699-1700.
122. Id. at 1699. Without guidance the state could justify such punishments as boiling

people in oil under a theory of deterrence or the state "could impose a judgment by execu-
tion by torture as appropriate retribution for murder by torture." Id. at 1700.
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"[Uinder a simple theory of either deterrence or retribution, unfettered
by the Constitution, results disturbing to civil sensibilities and inconsis-
tent with 'the evolving standards of decency' in our society become ra-
tionally defensible. s123 Brennan believed the majority ignored most of the
guidance developed for evaluating the proportionality of a punishment.
He wrote: "Because the proportionality inquiry in this case overlooked
evidence and considerations essential to such an inquiry, it is not surpris-
ing that the result appears incongruous.'' 1

2
4

Brennan believed that the Tisons, like Enmund, neither killed, at-
tempted, or intended to kill anyone. Unlike Enmund, the Tisons will be
the first individuals in over thirty years to be executed for the intentional
acts of others that they did not expect, that were not essential to the
felony, and over which they had no control. 25 Brennan concluded that
the proportionality analysis and result in this case could not be reconciled
with the analysis and results of previous cases.' 2 '

IV. ANALYsis

Applying the proportionality test the Court used in Enmund, the ma-
jority determined that the state statutes discussed in Enmund remained
largely unchanged.127 After examining state statutes authorizing the death
penalty,12' the Court concluded that four states authorized the death pen-
alty in felony murder cases upon a showing of culpable mental state,'2 '
two jurisdictions required that the defendant's participation be substan-
tial,180 six states authorized the death penalty for 'felony-murder simplic-

123. Id. (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).
124. Id.
125. Id. at 1701.
126. Id. Brennan would have dissented on this ground alone, however, he went on to

write that this case demonstrates "that we have yet to achieve a system capable of 'distin-
guishing the few cases in which the [death penalty] is imposed from the many cases in
which it is not.' "Id. (quoting Furman, 408 U.S. at 309). Since the arbitrariness continues to
infect both the substance and procedure of capital sentencing, Justice Brennan believes it
remains cruel and unusual punishment in all circumstances and is per se unconstitutional.
Id. at 1702.

127. 107 S. Ct. at 1685 n.4.
128. Id. at 1685. The use of legislative enactments to support the death penalty is criti-

cized by some commentators. See Comment, The Constitutionality of Imposing the Death
Penalty for Felony Murder, 15 Hous. L. REv. 356, 362-63 (1978) [hereinafter Felony Mur-
der]. Because the eighth amendment is interpreted as a limitation on the legislative power,
the use of legislative enactments as support for a state's favorable disposition toward the
death penalty is circular reasoning. Id. at 363.

129. 107 S. Ct. at 1685 n.5.

130. Id. n.6.
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iter,'"I3 and three states simply required some additional aggravation. s1 3

The Court conceded that at least six jurisdictions take minor participa-
tion in the felony into account in mitigation of the murder.133 The Court
also recognized that eleven states which authorize capital punishment for-
bid the imposition of the death penalty on a nontriggerperson even
though the defendant's participation in the felony murder is major and
the likelihood of killing is substantial enough to raise an inference of ex-
treme recklessness.1 8

4

After their examination, the Court concluded that society did not reject
the death penalty as grossly excessive under these circumstances.'3 If the
Court had included those jurisdictions that have abolished the death pen-
alty and those that have authorized it only in circumstances different
from those presented here, it would have discovered that approximately
three-fifths of American jurisdictions do not authorize the death penalty
for nontriggerpersons absent a finding that they intended to kill.'- Thus,
what the Court believed to be a majority view is, in reality, clearly a mi-
nority position.1 3 7

After surveying the state statutes, the Court examined a number of
state cases.'" The Court's subsequent reliance on these cases fails to sub-
stantiate the Court's conclusion that society does not reject the death
penalty as grossly excessive under these circumstances. The cases cited by
the majority are distinguishable from the present case.139 In four of the
five cases, the Court at least suggested that the defendants intended to
kill, attempted to kill, or participated in the actual killing.140 Moreover,

131. Id. at 1686 n.8 (emphasis in original).
132. Id. n.9.
133. Id. at 1685 n.7.
134. Id. at 1686 n.10. One commentator has stressed that if one fact emerges promi-

nently from this analysis, it is the uncertainty and unpredictability encountered in the as-
sessment of what level of personal criminal culpability will be punished as felony murder.
This fact alone may assume constitutional significance when varying levels of individual
culpability may be uniformly treated to this society's ultimate punishment. Felony Murder,
supra note 128, at 371.

135. 107 S. Ct. at 1686.
136. 107 S. Ct. at 1697 (Brennan, J., dissenting). Brennan stressed that when these juris-

dictions are considered in the Court's analysis, it becomes clear that the majority's view is
"itself distinctly the minority position." Id.

137. Id.
138. 107 S. Ct. at 1686. The use of jury verdicts has been criticized by several commen-

tators as being speculative. Dressier argued that the reason why a jury renders a particular
decision is unclear. See Dressler, The Jurisprudence of Death by Another: Accessories and
Capital Punishment, 51 U. CO. L. Rav. 17, 40-41 (1979); see also Felony Murder, supra
note 128, at 374 ("[T]he data on jury sentencing is generally imprecise and difficult to evalu-
ate .... ").

139. 107 S. Ct. at 1696 n.12 (Brennan, J., dissenting).
140. Id.
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the majority seemingly ignored state cases that would have revealed soci-
ety's dissatisfaction with the imposition of the death penalty for accom-
plice felony murder."" Thus, the statistics the court offered do not neces-
sarily indicate that juries favor death as a punishment for cofelons who
do not intend a killing to occur.

On the basis of the conclusions drawn from their tenuous analysis of
the state statutes and cases, the majority determined that society does
not regard the death penalty as grossly excessive when the defendant's
participation in the felony murder is major and the likelihood of killing is
substantial enough to raise an inference of extreme recklessness. On this
basis, the majority abrogated the specific intent to kill requirement En-
mund mandated and created a new category of culpability.

As Justice Brennan argued, the majority should have, but failed to ex-
amine those jurisdictions that actually impose the death penalty in the
present circumstances."' Justice White wrote in his separate opinion in
Lockett:

The ultimate judgment of the American people concerning the imposi-
tion of the death penalty upon [those who do not intend to cause death]
is revealed not only by the content of statutes and by the imposition of
capital sentences but also by the frequency with which society is pre:
pared actually to inflict the punishment of death.148

Review of those persons executed since 1982 reveals that each was found
to have killed or to have intended to kill.'" Justice Brennan was unable
to find a "single person convicted of felony murder over the last quarter
century who did not kill or attempt to kill, and did not intend the death
of the victim, who has been executed." 48 Thus, American society does not
appear willing to authorize the death penalty for felony murder absent
proof of intent to kill.

The majority also failed to consider the penological justifications in its
new substantive standard. The death penalty serves two principle social

141. Id. at 1698. One felony murder case worth noting is People v. Ganter, 56 Ill. App.
3d 316, 371 N.E.2d 1072 (1977). Ganter and a codefendant committed an armed robbery of
a store. The evidence at trial showed Ganter killed one of the store's owners during the
robbery. The defendant shot the victim at close range, without provocation and as the vic-
tim stood in a helpless position. Although the accomplice did not do the actual killing, he
was accountable for the death because of his participation in the attempted armed robbery.
Id. at 328, 371 N.E.2d at 1080-81. Ganter was sentenced to twenty to thirty years; his ac-
complice was sentenced three to six years. Id. at 321, 327, 371 N.E.2d at 1076, 1080; see 107
S. Ct. at 1698 n.14 (Brennan, J., dissenting).

142. 107 S. Ct. at 1697-98.
143. Lockett, 438 U.S. at 625 (opinion of White, J.).
144. 107 S. Ct. at 1698 n.16 (Brennan, J., dissenting).
145. Id. at 1698 (quoting Enmund v. Florida, 458 U.S. at 796).
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purposes: retribution and deterrence of capital crimes by prospective of-
fenders.146 If a punishment promotes neither of these, the courts should
rule it unconstitutionally excessive.147

A finding of intent is necessary to the imposition of the death penalty
because the threat that the death penalty will be imposed for murder will
not measurably deter one who does not kill or intend that life will be
taken." Justice O'Connor addressed the second purpose, retribution, by
writing that the decision of whether or not a particular punishment serves
the admittedly legitimate goal of retribution is uniquely suited to legisla-
tive resolution." 9 Under either of these theories, however, results that are
evidently disturbing to civil sensibilities become rationally defensible. 50

It is also disturbing that the majority chose to ignore the Court's past
decisions in evaluating the proportionality of punishment under these
theories.'0 ' Under the rationale of the Court's earlier decisions the impo-
sition of the death penalty is excessive and disproportionate in these cir-
cumstances and is nothing more than the purposeless and needless impo-
sition of pain and suffering.0 2

A. The Court's New Substantive Standard

In Enmund, the Court failed to articulate the level of intent necessary
before a nontriggerperson in a felony murder could be sentenced to death.
As a result, a complex body of law grew out of the Enmund decision re-
garding the instances in which the death penalty could be imposed under
these circumstances.1" Legal commentators have criticized the Enmund
Court for its careless use of language and for its failure to articulate pre-
cisely the state of mind necessary to allow imposition of the death
penalty.15

146. Gregg, 428 U.S. at 183.
147. Dressier, supra note 138, at 58.
148. Enmund v. Florida, 458 U.S. at 798-99. Some studies have criticized the deterrent

effect of the death penalty regardless of whether the Court finds that the defendant in-
tended to kill. See W. BOWERS, LEGAL HOMICIDE: DEATH AS PUNISHMENT IN AMERICA 1864-
1982, 112 (1984); see also, T. SELLIN, CAPITAL PUNISHMENTS (1967); Ehrlich, Participation in
Illegitimate Activities: A Theoretical and Empirical Investigation, 81 J. POL. ECON. 521
(1973).

149. Tison, 107 S. Ct. at 1683; see also Enmund, 458 U.S. at 826 (O'Connor, J.,
dissenting).

150. See supra notes 121-24 and accompanying text.
151. Id.
152. Enmund, 458 U.S. at 798 (quoting Coker v. Georgia, 433 U.S. 584, 592 (1976)).
153. Note, Imposing the Death Sentence for Felony Murder on a Non-Triggerman, 37

STAN. L. REv. 857, 858-59 (1985).
154. Id. at 859. State courts have been at a loss to determine just what Enmund held as

they apply it to different fact situations and as a result there are just about as many inter-
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After the Court's decision in Enmund, one commentator wrote that
"the Supreme Court once again will have to confront the meaning of in-
tent for eighth amendment purposes." 1 5 In Tison, Justice O'Connor re-
jected any notion that the Constitution required a finding of intent to kill
in order to impose capital punishment for felony murder.'" It is, how-
ever, not surprising that O'Connor took this position and abrogated the
intent requirement of Enmund. In her dissent in Enmund, O'Connor con-
cluded, that "the death penalty is not disproportionate to the crime of
felony murder, even though the defendant did not actually kill or intend
to kill his victims. s15 7 Thus, this reduction in the protection previously
afforded to a defendant who neither killed, attempted to kill, or intended
to kill was not only unsurprising, but predictable.

In Tison, Justice O'Connor wrote that "[a] narrow focus on the ques-
tion of whether or not a given defendant 'intended to kill'. . . is a highly
unsatisfactory means of definitively distinguishing the most culpable and
dangerous of murderers."' 58 To illustrate that intent cannot be disposi-
tive, Justice O'Connor offered the "person who tortures another not car-
ing whether the victim lives or dies, [and] the robber who shoots someone
in the course of a robbery, utterly indifferent to the fact that the desire to
rob may have the unintended consequence of killing. . ." as examples."'9

These examples concern a person who actually killed and can be distin-
guished from the Tisons, "who not only did not intend to kill, but who
also have not killed.' 'lss

While an exception to the requirement that only intentional murders
be punished with death might be made for persons who actually commit
an act of homicide, it is unfair and unjust to hold that Ricky and Randy
Tison deserve to die when they did not kill, attempt to kill, or intend to
kill.161 Justice Brennan stressed that:

the person who chooses to act recklessly and is indifferent to the possibil-
ity of fatal consequences often deserves serious punishment. But because
that person has not chosen to kill, his or her moral and criminal culpabil-
ity is of a different degree than that of one who killed or intended to

pretations of what Enmund meant as there are lower court decisions. Id.
155. Imposing the Death Penalty, supra note 29, at 741.
156. 107 S. Ct. at 1687-88.
157. Enmund, 458 U.S. at 826 (O'Connor, J., dissenting).
158. 107 S. Ct. at 1687.
159. Id. at 1688.
160. 107 S. Ct. at 1694 (Brennan, J., dissenting).
161. Id. Justice Brennan argued that when the defendant has not killed, a finding that

he or she nevertheless intended to kill seems indispensable to establishing capital culpabil-
ity. Id.
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kill. 16"

A person is less blameworthy if he does not intend to commit the
crime. 1s There is also a vast difference between permitting a fact finder
to consider a defendant's willingness to engage in criminal conduct that
poses a substantial risk of death in deciding whether to infer that he ac-
ted with a purpose to take life, and defining such conduct as an ultimate
fact equivalent to possessing a purpose to kill.1"

The person who negligently kills deserves less condemnation than one
who purposefully kills.165 This reduced blameworthiness calls for a reduc-
tion in punishment in order to make the punishment proportionate to the
crime. To treat these cases alike is to ignore the relevance of mens rea to
blameworthiness16" and to punish the accessory for a "crime in which in-
tent is a necessary element at a level of punishment proportional to such
intent, upon evidence of personal guilt of a far lower degree. ''" 1 7 If we are
to retain the relation between criminal liability and moral culpability,
then differential punishment of reckless and intentional actions is neces-
sary."18 Because the Court has chosen to abolish differential punishment
of reckless and intentional actions, the execution of an accessory who had
less than an intent to kill is disproportional and unconstitutional.1"

V. CONCLUSION

The Tison decision signals a retreat from the constitutional safeguards,
which the Court has acknowledged since Gregg, on a state's power to im-
pose the death penalty. While Tison will not necessarily increase the
murder convictions for accomplice cofelons, the Court's new category of
mens rea will allow the state to exact the death penalty from a nontrig-
gerperson who did not intend to kill. The imposition of the death penalty
for nontriggerperson felony murder without evidence of intent to kill,
however, is disproportionate punishment.

The Tison majority failed to conduct a full proportionality hearing of
the kind that the Court's earlier decisions mandated. The majority made

162. Id. "The reckless actor has not chosen to bring about the killing in the way the
intentional actor has." Id. at 1695 (emphasis in original).

163. United States v. United States Gypsum Co., 438 U.S. 422, 440-42 (1978).
164. Id.
165. This is because he or she did not choose to or intend to kill. "It is fundamental that

'causing harm intentionally must be punished more severely than causing the same harm
unintentionally.'" Enmund, 458 U.S. at 798 (quoting H. HART, PUNISHMsET AND RESPONSI-
BILITY 162 (1968)).

166. Dressler, supra note 138, at 57-58.
167. Id. at 57.
168. 107 S. Ct. at 1695 (Brennan, J., dissenting).
169. Id. at 1702.
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tenuous conclusions based on state legislation and jury decisions to sup-
port their conclusion that society accepts the death penalty in these cir-
cumstances. A closer inspection reveals that their conclusion is "itself dis-
tinctly the minority position. 170 Over the past quarter century, there has
not been a single person executed who was convicted of felony murder
who did not kill or attempt to kill, and who did not intend the death of
the victim.

17 1

Legal commentators have criticized the Supreme Court's holding in
Enmund from the start for failing to articulate precisely the state of mind
necessary for the imposition of the death penalty.'7 ' While Tison did not
precisely delineate the particular types of conduct and states of mind
warranting imposition of the death penalty, the new standard may prove
to be less problematical. 7 ' Even though the Court's new standard may be
less problematical than the constitutional requirement of intent to kill
mandated by Enmund, in view of the severity and irrevocability of the
death penalty, a finding that the accused intended to kill prior to the
imposition of the death penalty for nontriggerperson felony murder ap-
pears to be a just and warranted safeguard.

JAMES H. WILLIAMS, JR.

170. Id. at 1697.
171. Id. at 1698.
172. Note, Imposing the Death Sentence for Felony Murder on a Non-Triggerman, 37

STi. L. REv. 857, 859 (1985); see, e.g., Weisberg, Deregulating Death, 1983 Sup. CT. REv.
305, 334-35; Imposing the Death Penalty, supra note 29, at 734.

173. 107 S. Ct. at 1688.
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