
McNally v. United States and Its Effect on
The Federal Mail Fraud Statute: Will White

Collar Criminals Get a Break?

I. INTRODUCTION

For years the federal mail fraud statute' has been the "Stradivarius,
[the] Colt 45, [the] Louisville Slugger,. . . and [the] true love"' of federal
prosecutors of white collar crime. Federal courts have applied the statute
to political corruption cases involving bid rigging,3 bribery 4 and election
fraud5 as well as to cases involving fraudulent business practices,6 stock
frauds,7 and employee frauds.5 In many of these cases the mail fraud stat-
ute was the "sole instrument of justice that could be wielded against the
ever-innovative practitioners of deceit."'

Recently, however, the Criminal Division of the Justice Department
suffered a crushing blow when the United States Supreme Court severely
reduced the hitting power of the Department's 'Louisville Slugger' by its

1. 18 U.S.C. § 1341 (1982). The statute reads:
Whoever, having devised or intending to devise any scheme or artifice to defraud,
or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises, or to sell, dispose of, loan, exchange, alter, give away,
distribute, supply, or furnish or procure for unlawful use any counterfeit or spuri-
ous coin, obligation, security, or other article, or anything represented to be or
intimated or held out to be such counterfeit or spurious article, for the purpose of
executing such scheme or artifice or attempting so to do, places in any post office
or authorized depository for mail matter, any matter or thing whatever to be sent
or delivered by the Postal Service, or takes or received therefrom, any such matter
or thing, or knowingly causes to be delivered by mail according to the direction
thereon, or at the place at which it is directed to be delivered by the person to
whom it is addressed, any such matter or thing, shall be fined not more than
$1,000 or imprisoned not more than five years, or both.

2. Rakoff, The Federal Mail Fraud Statute (Part 1), 18 DuQ. L. REv. 771 (1980) [herein-
after Rakoffi.

3. See, e.g., United States v. Washita Construction Co., 789 F.2d 809 (10th Cir. 1986).
4. See, e.g., United States v. Lovett, 811 F.2d 979 (7th Cir. 1987).
5. See, e.g., United States v. Girdner, 754 F.2d 877 (10th Cir. 1985).
6. See, e.g., United States v. Condolon, 600 F.2d 7 (4th Cir. 1979).
7. See, e.g., United States v. Newman, 664 F.2d 12 (2d Cir. 1981).
8. See, e.g., United States v. Von Barta, 635 F.2d 999 (2d Cir. 1980).
9. Rakoff, supra note 2, at 772.
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decision in McNally v. United States. 0 In McNally, the Court over-
turned a decade of federal district and appeals court rulings by holding
that the federal mail fraud statute cannot be used to prosecute those who
fraudulently deprive others of 'intangible' rights.11

This Note analyzes the McNally decision and provides some insight
into the possible repercussions it will have on federal prosecutions of
white collar crime. First, because an understanding of the history of the
statute is essential to a full appreciation of the analysis, this Note will
provide a brief discussion 2 of the origins and development of what is now
18 U.S.C. § 1341.

II. HISTORY OF THE MAnL FRAUD STATUTE

A. The Original Statute

Congress enacted the original federal mail fraud statute in 1872 as part
of a general revision and recodification of the various postal laws.13 Sec-
tion 301 of the Act, which proscribed the use of the mails in furtherance
of fraudulent conduct, had no predecessor, 4 generated no congressional
debate, and had no legislative history to explain its purpose. Although it
was 'original,' section 301 was not unlike numerous other Reconstruction
Era federal statutes that extended federal authority to areas previously

10. 107 S. Ct. 2875 (1987).
11. Id. at 2879-82.
12. For a detailed discussion of the history of the federal mail fraud statute see Rakoff,

supra note 2, and Comment, The Intangible-Rights Doctrine and Political-Corruption
Prosecutions Under the Federal Mail Fraud Statute, 47 U. CHi. L. RE v. 562 (1980).

13. Act of June 8, 1872, ch. 335, § 301, 17 Stat. 323 that reads:
That if any person, having devised or intending to devise any scheme or artifice to
defraud, to be effected by either opening or intending to open correspondence or
communication with any other person (whether resident within or outside the
United States), by means of the post-office establishment of the United States, or
by inciting such other person to and for executing such scheme or artifice (or at-
tempting so to do), place any letter or packet in any post-office of the United
States, or take or receive any therefrom, such person, so misusing the post-office
establishment, shall be guilty of a misdemeanor, and shall be punished with a fine
of not more than five hundred dollars, with or without such imprisonment, as the
court shall direct, not exceeding eighteen calendar months. The indictment, infor-
mation, or complaint may severally charge offenses to the number of three when
committed within the same six calendar months; but the court hereupon shall give
a single sentence, and shall proportion the punishment especially to the degree in
which the abuse of the post-office establishment enters as an instrument into such
fraudulent scheme and devised.

Id.
14. See M. BEAMAN & A. McNAMARA, INDEX ANALYSIS OF THE FEDERAL STATUTE, 1789-

1873, at 525, 546 (1909).
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reserved to the states.15 Language of the original statute that referred to
misuse of the "post office establishmernt" s and that required the punish-
ment to be proportioned to "the degree in which the abuse of the post
office establishment enters as an instrument into such fraudulent
scheme ''

17 appears to demonstrate a concern for abuse of the mails. One
commentator has suggested, however, that Congress actually was con-
cerned with the broad scale prosecution of all kinds of fraud, and that the
'post office' language was an effort to preserve the statute from judicial
override as an unconstitutional extention of federal jurisdiction over ordi-
nary fraud.18

During the period of enactment, the growth of a national economy was
accompanied by a reciprocal growth in large scale swindles, get-rich quick
schemes, and financial frauds."' "Rudimentary criminal codes, conceived
for rural societies and confined by state laws and local considerations
could not cope with those who saw manifold opportunities for gain in the
new [swindling] activities."' Thus, the need emerged for the federal gov-
ernment to step into the picture.

While the constitutionality of such a broad and vaguely worded federal
prohibition of fraud was unclear at first, the Supreme Court quickly put
that question to rest. After a decision"1 establishing the constitutionality
of the 1868 lottery law," a unanimous Court held that it was "not neces-
sary that Congress should have the power to deal with crime or immoral-
ity within the states in order to maintain that it possesses the power to
forbid the use of the malls in aid of perpetration of crime or

15. See U.S. CONST. amends. XIII-XV; reconstruction acts dealing with various post-
Civil War social and economic problems, e.g., Act of March 2, 1867, ch. 152, 14 Stat 428;
Act of March 3, 1867, ch. 6, 15 Stat. 2; Act of July 18, 1867, ch. 30, 15 Stat. 14; Act of March
11, 1868, ch. 25, 15 Stat. 41; Act of Dec. 22, 1869, ch. 3, 15 Stat. 59; and civil rights legisla-
tion, e.g., Civil Rights Act of 1866, ch. 31, 14 Stat. 27; Civil Rights Act of 1871, ch. 22, 17
Stat. 13; Civil Rights Act of 1875, ch. 114, §§ 3-5, 18 Stat. 336, 337.

16. See supra note 12 and accompanying text.
17. Id.
18. Rakoff, supra note 2, at 785-86. The mail-emphasizing language of the statute pro-

vided a federal concern by which federal intervention into state and local policing of crimes
easily could be justified.

19. See W. DUNNINo, RECONsTRucTION, POLITICAL AND ECONOMIC 224-37 (1962); H.
FAULKNER, AMERICAN ECONOMIC HIsToRY 483-86, 516-17 (1961).

20. Rakoff, supra note 2, at 780 (quoting Goldstein, Conspiracy to Defraud the United
States, 68 YALE L.J. 405, 405-06 (1959)).

21. Ex parte Jackson, 96 U.S. 727 (1877).
22. Act of July 27, 1868, ch. 246, § 13, 15 Stat. 196. Congress' first step toward exercising

power to prohibit certain illicit use of the mails was the lottery law which made it unlawful
to mail any letters or circulars "concerning [illegal] lotteries, so-called gift concerts, or other
similar enterprises offering prizes of any kind on any pretext whatsoever." Id.
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immorality."
23

From the beginning, the federal mail fraud statute has been the source
of conflicting judicial viewpoints. After the Ex parte Jackson2

4 and In re
Rapier"5 decisions, two opposing opinion groups began to emerge: the
'strict constructionists '" and the 'broad constructionists."' Then, as now,
the conflict centered around the meaning given the phrase "any scheme
or artifice to defraud."2 The strict constructionists applied the phrase to
a particular kind of fraud: mail-dependent fraud; that is, fraud that could
not occur 'but for' the use of the mails." The broad constructionists, how-
ever, directed the phrase at any misuse of the mails in furtherance of any
kind of fraud.3 0 One important common factor in the cases applying the
strict constructionists' view is that those cases all concerned relatively
trivial crimes,"1 indicating perhaps an opinion that the matters in ques-
tion would be best left to the states. On the other hand, in those cases
involving issues that "evoked responses of moral outrage,' the courts
were much less likely to let the wrongdoer escape conviction on the basis
of a narrow reading of the statute;" the rights of states to police local
activity would take a back seat to federalism and the pursuit of justice."
Attitudes toward federalism seemed to affect each interpretation of the
statute.

23. In re Rapier, 143 U.S. 110, 133-34 (1892).
24. 96 U.S. at 727.
25. 143 U.S. at 110.
26. See, e.g., United States v. Clark, 121 F. 190 (M.D. Pa. 1903) (statute held inapplica-

ble to fraudulent offer to give personal instruction by correspondence because use of mail
was only incidental); United States v. Mitchell, 36 F. 492 (W.D. Pa. 1888) (statute held
inapplicable to fraud by insured upon insurer perpetrated by stamping correspondence with
false post-mark date); United States v. Owens, 17 F. 72 (E.D. Mo. 1883) (statute held inap-
plicable to fraudulent correspondence between debtor and creditor).

27. See, e.g., United States v. Loring, 91 F. 881 (N.D. I1. 1884) (Loring, which dealt with
an investment scam, held that it was not necessary that the underlying conduct constitute
an illegal fraud under other sources of the law or that it constitute fraud under common law
or some statute, so long as the purpose of the scheme was to defraud, in any sense of the
word, and the mail was employed to effectuate that purpose.); United States v. Jones, 10 F.
469 (C.C.S.D.N.Y. 1882) (sending letter to induce purchase of counterfeit money was held to
constitute an offense under the mail fraud statute).

28. See supra note 12 and accompanying text.
29. Rakoff, supra note 2, at 790.
30. Id.
31. Id. at 800.
32. Id. See, e.g., supra note 23.
33. Rakoff, supra note 2, at 800.
34. See id. at 801.
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B. The 1889 Amendment

The existence of two radically different views of construction seemed to
inhibit the development of strong precedent. Whether or not the statute
would apply to a particular -case depended on the particular court in-
volved.3 The Supreme Court had heard cases involving the federal mail
fraud statute,s6 but its decisions never directly addressed the construction
issue. In 1889, the legislature attempted to end the controversy 7 in favor
of the broad constructionists' view. Congress added an explicit listing of
certain 'popular' crimes to be included within the reach of the statute,
making certain that the strict constructionists could not exclude these
crimes." The original 'scheme or artifice to defraud' language was left
separate and intact.3 ' The debate over construction raged on, however, as
the strict constructionists construed the amendment as an indication that
Congress now intended'0 the statute to apply only to those schemes spe-
cifically enumerated."

C. Durland and the 1909 Amendment

In 1896, the Supreme Court appeared to support the broad construc-
tionists' view by its decision in Durland v. United States.2 In Durland,
two defendants involved in phony investment schemes attempted to per-
suade the trial court that the common law defense to fraud of false

35. Id. at 808-09 (citing United States v. Clark, 121 F. 190 (M.D. Pa. 1903)) and contra,
United States v. Jones, 10 F. 467 (C.C.S.D.N.Y. 1882).

36. In re Henry, 123 U.S. 372 (1887) and United States v. Hess, 124 U.S. 483 (1888)
(both cases concerned issues not related to the construction controversy).

37. Act of March 2, 1889, ch. 393, § 1, 25 Stat. 873. The amendment reads in part:
any scheme or artifice to defraud, or to sell, dispose of, loan, exchange, alter, give
away, or distribute, supply, or furnish, or procure for unlawful use any counterfeit
or spurious coin, bank notes, paper money, or any obligation or security of the
United States or of any State, Territory, municipality, company, corporation, or
person, or anything represented to be or intimated or held out to be such counter-
feit or spurious articles, or any scheme or artifice to obtain money, by or through
correspondence, by what is commonly called the "sawdust swindle," or "counter-
feit money fraud," or by dealing or pretending to deal in what is commonly called
"green articles," "green coin," "bills," ".paper goods," "spurious Treasury notes,"
"United States goods," "green cigars," or any other names or terms intended to be
understood as relating to such counterfeit or spurious articles ....

Id. (emphasis added).
38. See Culp v. United States, 82 F. 990 (3d Cir. 1897).
39. Id.
40. Congress provided no express legislative history as guidance.
41. See, e.g., United States v. Beach, 71 F. 160 (D. Colo. 1895). Contra Culp v. United

States, 82 F. 990 (3d Cir. 1897).
42. 161 U.S. 306 (1896).
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promises48 should apply equally to the "scheme to defraud ''4
4 section of

the statute. A unanimous Supreme Court rejected such a limitation of the
statute and stated that "[t]he statute is broader than is claimed. Its letter
shows this: '[a]ny scheme or artifice to defraud.' Some schemes may be
promoted through mere representations and promises as to the future,
yet are nonetheless schemes and artifices to defraud." '

Congress signaled its approval of Durland by codifying the Court's
holding into the 1909 amendment. 6 The amendment added specific lan-
guage which prevents the application of the common law defense of false
promises to mail frauds that involve deprivation of money or property.'7

The amendment also eliminated language exhibiting a concern for abuse
of the mails.48 Important changes included the elimination of the 'mail
emphasizing' language, such as "misusing the post office establishment"
and "proportion the punishment especially to the degree in which the
abuse of the post-office establishment enters as an instrument into such
fraudulent scheme . . .,"4 and the elimination of language limiting the
statute's application to those crimes in which the defendant intended to
misuse the mails.50 The removal of these key phrases leaves the statute so
bare that it can only be seen as a tool to fight corruption and not as a
means of protecting the integrity of the mails. Thus, the 1909 amendment
made it obvious that Congress had now enacted a statute to enable the
long arm of federal law to reach fraudulent crime and corruption, wher-

43. Under the majority common law rule during the 19th century, a conviction of fraud
could not be obtained on the basis of a false promise; a false representation had to refer to
an existing or past fact to provide the basis for a conviction. See, e.g., Commonwealth v.
Drew, 36 Mass. (19 Ack.) 179 (1837); F. WHARTON, A TREATISE ON THE CRMINAL LAW OF THE
UNITED STATES 543 (Philadelphia 1846).

44. Rakoff, supra note 2, at 790-800.
45. 161 U.S. at 313.
46. Act of March 4, 1909, ch. 321, § 215, 36 Stat. 1130 reads in pertinent part as follows:

Whoever, having devised or intending to devise any scheme or artifice to defraud,
or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises ... shall, for the purpose of executing such scheme
or artifice or attempting so to do, place, or cause to be placed, any letter, postal
card, package, writing, circular, pamphlet, or advertisement, whether addressed to
any person residing within or outside the United States, in any post-office, or sta-
tion thereof, or street or other letter box of the United States, or authorized de-
pository for mail matter, to be sent or delivered by the post-office establishment
of the United States, or shall take or receive any such therefrom, whether mailed
within or without the United States... shall be fined not more than one thou-
sand dollars, or imprisoned not more than five years, or both.

Id.
47. See supra note 46.
48. Id.
49. See Rakoff, supra note 2, at 816. Compare supra notes 13 & 37.
50. Id.
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ever it might be. 1

In United States v. Young,52 the Court stated the elements of mail
fraud under the amended mail fraud statute as "(a) a scheme devised or
intended to be devised to defraud, or for obtaining money or property by
means of false or fraudulent pretenses, and (b) for the purpose of execut-
ing such scheme or attempting to do so, the placing of any letter in any
post office.. . ., The importance of Young is its simplicity. The gen-
eral requirements espoused by the Court in Young make the amended
statute much easier than its predecessors to apply. This clear and unam-
biguous interpretation of the statute could not support a strict construc-
tionists' argument.5

4

D. Development Of The Intangible Rights Doctrine

The source of conflict that is the crux of the McNally decision, whether
the mail fraud statute" could serve to protect intangible rights, did not
really come into existence in its pre-McNally form until about 1973. Prior
to this time, the Supreme Court helped lay the foundation for the build-
ing of the intangible rights doctrine with its decision in Badders v.
United States." In Badders, the issue before the Court was whether Con-
gress could constitutionally punish a fraudulent scheme that made only
remote and incidental use of the mails. Writing for a unanimous Court,
Justice Holmes stated that "[tihese contentions need no extended an-
swer. The overt act of putting a letter into the postoffice [sic] of the
United States is a matter Congress may regulate 5 7 and that "[Congress]
may forbid any such acts done in furtherance of a scheme that it regards
as contrary to public policy, whether it can forbid the scheme or not."

With Badders in the background, it was only a matter of time before
federal prosecutors realized the potential of what is now section 1341. In
1973, the 'Colt 45' was loaded, and a new era began with the case of
United States v. States.5 Federal prosecutors charged defendants in the
case with devising a scheme to defraud the voters, residents, and Board of

51. Id.
52. 232 U.S. 155 (1914).
53. Id. at 161-62.
54. See Rakoff, supra note 2, at 817.
55. Congress further revised the statute in 1948 (Act of June 25, 1948, ch. 645, 62 Stat.

763) to eliminate superfluous language and amended it in 1949 (Act of May 24, 1949, ch.
139, § 34, 63 Stat. 94) and in 1970 (Act of Aug. 12, 1970, Pub. L. 91-375, § (6)(j)(11), 84 Stat.
778) to make other insignificant changes.

56. 240 U.S. 391 (1916).
57. Id. at 393.
58. Id.
59. 488 F.2d 761 (1973).

19881 703



MERCER LAW REVIEW

Election Commissioners of St. Louis. As part of the scheme, "defendants
submitted false and fraudulent voter registration affidavits bearing the
names of false and fictitious persons with false addresses and caused the
St. Louis Board of Election Commissioners to place absentee ballots for
the fictitious persons in an authorized depository for mail matter." De-
fendants primarily contended 1 that the first phrase of section 1341, deal-
ing with "any scheme or artifice to defraud," must be read in conjunc-
tion with the second phrase, "obtaining money or property by means of
false or fraudulent pretenses,"" which Congress added with the 1909
amendment." Under this construction, defendants argued, the intended
use of the statute was to prosecute only those 'schemes to defraud' that
defrauded the victims out of money or property. " The Eighth Circuit dis-
missed these contentions and affirmed the district court's ruling that the
two phrases should be read separately and independently, thus proscrib-
ing two distinct offenses: 1) schemes to defraud and 2) schemes for ob-
taining money or property by means of fraudulent pretenses."

The court supported its holding with analysis of the statute, its legisla-
tive history, and judicial opinions. Judge Matthews began by stating:

[N]ot only does the appellants' conjunctive construction of the two
phrases place a very strained and limited meaning on the broad wording
of the first phrase, but a reading of the statute as a whole reveals that
the two phrases in question are part of an uninterrupted listing of a se-
ries of obviously diverse schemes which result in criminal sanctions if the
mails are used. The more natural construction of the wording in the stat-
ute is to view the two phrases independently, rather than complementary
of one another. Indeed, numerous courts have constructed the 'scheme or
artifice to defraud' language of [section] 1341 without reference to the
'obtaining money or property' phrase.67

After holding that the statute on its face did not preclude a finding
that the proscribed scheme to defraud need not concern money or prop-
erty8 and finding that there was no legislative history dealing with the

60. Id. at 762-63.
61. These arguments are essentially the same as those that defendants continued to as-

sert throughout the intangible-rights era and are almost identical to those adopted by the
present Supreme Court. The arguments ultimately lead to the doctrine's demise in
McNally.

62. See supra note 46.
63. Id.
64. Id.
65. 488 F.2d at 763-64.
66. Id. at 764.
67. Id. at 764-67.
68. Id. at 764. The court cited United States v. Classic, 35 F. Supp. 457 (E.D. La. 1940);,

United States v. Regent Office Supply Co., 421 F.2d 1174 (2d Cir. 1970); Blachly v. United

[Vol. 39
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scope and meaning of the provisions,8 ' the court turned to past judicial
construction of the statute."0 In general, the court stated that judicial pre-
cedent dictated that the concept of fraud in section 1341 be construed
very broadly71 and should be measured by a nontechnical standard7

1 to
include any species of fraud." The court went on to cite specific examples
of cases in which courts construed the mail fraud statute to extend to the
protection of intangible rights.'4 Badders, the court said," supported the
propriety of federal intervention into state affairs by authorizing Congress
to regulate any scheme against public policy that uses the mails.' The
court added that "the prosecution of appellants in federal court for mail
fraud does not interfere with the state's enforcement of its election laws.
There are no grounds for dismissing the indictment under principles of
comity or the abstention doctrine or under any other principle of federal-
ism."7

7 One concurring judge expressed concern that the majority holding
was probably not in accord with the original intent of Congress in dealing
with federal prosecution of state crimes, but he conceded that "[the] law
. . . leaves us no other alternative.""17

States, 380 F.2d 665 (5th Cir. 1967); Abbott v. United States, 239 F.2d 310 (5th Cir. 1956).
69. 488 F.2d at 764.
70. Id.
71. Id. at 764-67.
72. Id. at 764 (citing Durland, 161 U.S. at 313, and Shushan v. United States, 117 F.2d

110, 115 (1941)).
73. Id. (citing Blachly, 380 F.2d at 671).
74. Id. (citing Gouled v. United States, 273 F. 506, 508 (2d Cir. 1921)).
75. Id. at 766 (citing Shushan v. United States, 117 F.2d 110, 115 (1941)). (Shushan

involved bribery of public officials; the court implied that a scheme to gain personal favors
from public officials is a scheme to defraud the public); United States v. Faser, 303 F. Supp.
380 (E.D. La. 1969) (defendants indicted under the mail fraud statute for accepting bribes
to deposit public funds in a certain bank.) The court in Faser stated:

[I]t is further the opinion of this Court that the thing out of which it is charged
that the State was defrauded need not necessarily be that which can be measured
in terms of money or property. It is the opinion of this court that it is a violation
of the statute in question if a person defrauds the State out of the "loyal and
faithful services of an employee." Thus it seems quite clear that even if the thing
out of which the State was allegedly defrauded was not susceptible of measure-
ment in terms of money or physical property, a valid indictment may still result
therefrom.

303 F. Supp. at 384-85. The court also cited United States v. George, 477 F.2d 508 (7th Cir.
1973); United States v. Proctor & Gamble Co., 47 F. Supp. 676 (D. Mass. 1942) (both cases
upheld mail fraud indictments on the ground that the mails had been used in a scheme to
defraud a corporation of the "honest and faithful services" of its employees); Alexander v.
United States, 95 F.2d 873 (8th Cir. 1938) (defendants convicted for using mails in scheme
to defraud public by issuing false medical diplomas and licenses).

76. 488 F.2d at 767.
77. Id.
78. Id. (Ross, J., concurring).
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The next two 'big' cases to join in what was eventually a snowball of
intangible-rights decisions were United States v. Issacs" and United
States v. Mandel.80 Issacs concerned the conviction of former Illinois
Governor, later federal judge, Otto Kerner for accepting bribes in connec-
tion with the horse racing industry.81 Mandel concerned the conviction of
former Maryland Governor Marvin Mandel on substantially similar brib-
ery charges.8" The courts held that both had violated section 1341. Both
decisions concerning the mail fraud counts, as did States, followed essen-
tially the same line of reasoning and case authority, with minor excep-
tions. The court in Issacs reached its holding because "the state of Illinois
and its citizens were deprived of the loyal and honest services of their
governor. ... "3 The court based its holding in Mandel on a somewhat
more detailed analysis than the previous cases. The court based its deci-
sion in part on an Eighth Circuit opinion8

4 that categorized the various
schemes that have been held as violations of the mail fraud statute into
two general categories: Those concerning money or tangible property in-
terests and those depriving individuals of intangible rights. 85 The court in
Mandel stated that defendants' conduct fell within McNally's second cat-
egory" "in that they are charged with devising a scheme. .. to defraud
the citizens [and government] of the State of Maryland . . . of the right
to conscientious, loyal, faithful, disinterested and honest government, i.e.,
intangible rights and interests.8

1
7 The courts in Mandel and Issacs also

stated that nondisclosure and concealment of material information may
constitute a scheme or artifice to defraud within the purview of the mail
fraud statute.88

Application of the intangible-rights doctrine continued to flourish
among appellate courts and to build on the decisions of States, Issacs,
and Mandel. Until McNally, the Supreme Court had chosen not to alter
or interfere with the doctrine's steady progression. Although not all lower
federal court judges were fond of the intangible-rights doctrine,8 as

79. 493 F.2d 1124 (7th Cir. 1974).
80. 591 F.2d 1347 (4th Cir. 1979).
81. 493 F.2d at 1150.
82. 591 F.2d at 1361 (citing United States v. McNeive, 536 F.2d 1245 (8th Cir. 1976)).
83. 493 F.2d at 1150.
84. McNeive, 536 F.2d 1245.
85. See supra note 52.
86. 591 F.2d at 1361.
87. 591 F.2d at 1361 n.10.
88. 591 F.2d at 1361 and 493 F.2d at 1152.
89. In 1924 the Supreme Court stated in dictum that language of the mail fraud statute

should be limited to cases of fraud involving money or property. Hammerschmidt v. United
States, 265 U.S. 182, 188-89 (1924). The lower courts have refused to follow this dictum.
Instead, to support their conclusions as to the validity of the intangible rights doctrine, the

706 [Vol. 39
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Judge Posner of the Seventh Circuit noted just prior to the McNally de-
cision, the doctrine was "too well established in the courts of appeal...
to disturb."'

III. McNally v. United States

A. Discussion Of The Case

Introduction. In McNally v. United States, 1 the Supreme Court re-
versed the mail fraud convictions of Charles J. McNally and James E.
Gray. The United States District Court for the Eastern District of Ken-
tucky convicted McNally and Gray of conspiring to use the mail to de-
fraud the citizens of Kentucky of their 'intangible rights' to have the
state's business conducted "honestly, impartially and free from corrup-
tion and official misconduct, together with the right to a full and com-
plete disclosure of the practices and procedures employed in awarding the
state's workmen's compensation insurance policy."' The United States
Court of Appeals for the Sixth Circuit affirmed the convictions.' 4 The
Sixth Circuit relied on a long line of cases interpreting the mail fraud
statute as prohibiting schemes to defraud citizens of their 'intangible
rights' to honest and impartial government." The court stated that the
underlying theory upon which those cases rested was that public officials
act as trustees for the state and its citizens and owe the state and its
citizens the trustee's fiduciary duties of honesty and loyalty.'"

The mail fraud statute 7 prohibits the use of the mail to execute "any
scheme or artifice to defraud, or for obtaining money or property by
means of false or fraudulent pretenses, representations, or promises

courts have relied on those portions of Hammerschmidt that construed "conspiracy to de-
fraud the United States" 18 U.S.C. § 371, and that held "defraud" in the statute includes
interfering with or obstructing lawful government functions. 265 U.S. at 188. See, e.g., 493
F.2d at 1150.

90. United States v. Holzer, 816 F.2d 304 (1987).
91. 107 S. Ct. 2875 (1987) (Stevens & O'Connor, JJ., dissenting).
92. Id.
93. 790 F.2d 1290, 1294 (E.D. Ky. 1986).
94. 790 F.2d at 1290.
95. 790 F.2d at 1294. See, e.g., United States v. Von Barta, 635 F.2d 999, 1005-06 (2d

Cir. 1980), cert. denied, 450 U.S. 998 (1981); United States v. Mandel, 591 F.2d 1247 (4th
Cir. 1979), aff'd in relevant part, 602 F.2d 653 (4th Cir. 1979) (en banc), cert. denied, 445
U.S. 961 (1980); United States v. Keane, 522 F.2d 534 (7th Cir. 1975), cert. denied, 424 U.S.
976 (1976); United States v. States, 488 F.2d 761, 766 (8th Cir. 1973), cert. denied, 417 U.S.
909 (1974); Shushan v. United States, 117 F.2d 110, 115 (5th Cir.), cert. denied, 313 U.S. 574
(1941).

96. 790 F.2d at 1294.
97. 18 U.S.C. § 1341.
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.... ,,98 The Supreme Court, in reversing defendants' convictions, over-
turned the long line of cases 9 on which the Sixth Circuit relied in af-
firming the convictions, and held that the federal mail fraud statute pro-
tects property rights, but does not prohibit schemes or artifices to
defraud citizens of their 'intangible rights' to honest and impartial
government.'" 0

Facts. In 1971, the State of Kentucky purchased its workmen's com-
pensation insurance through the Wombwell Insurance Agency
["Wombwell"] in Lexington, Kentucky. °' The State of Kentucky
awarded the policy to Wombwell contingent upon an agreement that
Wombwell pay a percentage of the commission resulting from the policy
to other designated insurance agents.'01

In 1974, shortly after Julian M. Carroll took office as Governor of Ken-
tucky, Howard P. Hunt was named Kentucky Democratic Party Chair-
man.10s Robert Tabeling, vice president of Wombwell, met with Hunt on
several occasions to get assurances that the state would continue to award
the workmen's compensation policy to Wombwell.'" Hunt agreed that
Wombwell could retain the policy for 1975 and thereafter, "if
[Wombwell] would agree to a 'share' or kick-back a percentage of the in-
surance commissions."'' 0 Wombwell agreed to provide the policy for
$50,000 per year and to pay all commissions received in excess of the
$50,000 to any authorized insurance agencies that Hunt specified. The
parties followed this arrangement throughout Governor Carroll's
administration.

During Governor Carroll's administration, from 1975 to 1979, Hunt or-
dered Wombwell to pay twenty-one designated insurance agencies
$851,000 in excess commissions received from payment of premiums on
the policy." After the state awarded Wombwell the workmen's compen-
sation insurance policy, Wombwell contracted with Hartford Insurance
Group to underwrite the policy. The Sixth Circuit noted that the success
of defendants' scheme depended on the use of the mail to carry the com-
mission checks from the home office of Hartford Insurance Group in Con-
necticut to Wombwell's office in Kentucky. Wombwell would then send

98. Id.
99. See supra note 95.

100. 107 S. Ct. at 2876.
101. 790 F.2d at 1292.
102. Id.
103. Id. Hunt pleaded guilty to one count of 'intangible rights' mail fraud for his role in

this case. 107 S. Ct. at 2878.
104. 790 F.2d at 1292.
105. Id.
106. Id.
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the checks for excess commissions to the agencies Hunt designated. 7

Of the $851,000 paid to other insurance agencies by Wombwell, nine
payments totalling $200,000 were paid to Seton Investments, Inc.'" At
trial the evidence showed that Hunt and Gray controlled Seton Invest-
ments, and that McNally also became associated with Seton in late 1977
or 1978. As payment for acting as Seton's 'front man,' McNally received
$77,500. Wombwell initially paid the money to Snodgrass Insurance
Agency, who in turn paid it to McNally. The money Wombwell paid to
Seton Investments paid for a condominium in Lexington, Kentucky, a
condominium in Juno Beach, Florida, and a 1976 station wagon for use at
the Juno Beach condominium. Seton Investments also gratuitously gave
seven checks totalling $38,500 to Hunt's son.10'

In 1976, Gray became Secretary of Public Protection and Regulation,
and in 1977 and 1978 he was a member of the governor's cabinet 1 Mc-
Nally did not serve in public office, but was a staunch political ally of the
governor. A federal grand jury indicted McNally and Gray on June 30,
1983, and charged that they "did knowingly, willfully and unlawfully con-
spire, . . . with each other and with . . . Hunt . . . to commit certain
offenses against the United States."' The United States Attorney
charged defendants with conspiracy to commit a mail fraud that would
defraud the citizens of Kentucky of their intangible right to have the
state's "business and its affairs conducted honestly, impartially, free from
corruption, bias, dishonesty, deceit, official misconduct, and fraud,""
along with the right to full disclosure of the procedures and practices
used to award the state's workmen's compensation insurance policy. " At
trial, the district court instructed the jury that defendants could be con-
victed by finding either:

(1) that Hunt had de facto control over the award of the Common-
wealth's workmens' compensation insurance contract; that he obtained
commission payments from the company awarded this contract which
were mailed to a company he owned and controlled with petitioners,
without disclosing his ownership interest to commonwealth officials; and
that petitioners aided in the scheme; or (2) that Gray had supervisory
authority over the insurance when his company received payments; that
he did not disclose his interest in the company to commonwealth offi-

107. Id. at 1293.
108. Id.
109. Id.
110. Id.
111. Id.
112. Id.
113. Id.
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cials; and that McNally aided and abetted him." 4

The Holding. The Supreme Court held that the jury charge permitted
a conviction for conduct that was outside the reach of the mail fraud stat-
ute."1 The Court stated that, "[t]he mail fraud statute clearly protects
property rights, but does not refer to the intangible right of the citizenry
to good government. '"" The Court further said that the statute's sparse
legislative history shows that the original purpose behind the statute was
to protect people from schemes to deprive them of their money or
property.'

1 7

Although the statutory phrases "to defraud" and "for obtaining money
or property by means of false or fraudulent pretenses, representations, or
promises""" are written in the disjunctive form, the Court said the terms
should not be construed independently.'19 The Court reasoned that the
second phrase, added in 1909, was not the addition of another separate
prohibition, but served only to show that the original phrase, 'to defraud,'
reached false promises and misrepresentations concerning the future as
well as other frauds involving money or property."'*

The Supreme Court said that when there are two rational interpreta-
tions of a criminal statute and one of the interpretations is harsher than
the other, the harsher construction should be chosen only when Congress
has indicated with clear and definite language that the harsher interpre-
tation is intended.' 2

1 The Court felt that to interpret the mail fraud stat-
ute broadly would involve the federal government in setting standards of
good government and disclosure for state and local officials.2 2 The Court
concluded that if Congress wanted the mail fraud statute to go further
than the protection of property rights, then Congress should have spoken
more clearly.2 2

The Dissent. Justice Stevens issued a dissenting opinion that Justice
O'Connor joined in part.'2 4 The dissenting Justices noted that Congress
has broadly prohibited the use of the mails for the furtherance of "any
scheme or artifice to defraud"'' 5 and that rather than being limited to

114. Id.
115. 107 S. Ct. at 2876.
116. Id.
117. Id. at 2879.
118. 18 U.S.C. § 1341 (1982).
119. 107 S. Ct. at 2879.
120. Id. at 2880.
121. Id. at 2881.
122. Id.
123. Id.
124. Id. 107 S. Ct. at 2882 (Stevens & O'Connor, JJ,, dissenting).
125. Id. at 2882-91.
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schemes to deprive others of money or property, the statute also should
apply to fraudulent schemes to deprive individuals of other intangible
rights to which they are entitled.""

The dissent stated that the mail fraud statute contains three separate
provisions which forbid the mail to be used for executing:

[1] any scheme or artifice to defraud,
[2] or for obtaining money or property by means of false or fraudulent
pretenses, representations, or promises,
[3] or to sell, dispose of, loan, exchange, alter, give away, distribute, sup-
ply, or furnish or procure for unlawful use any counterfeit or spurious
coin, obligation, security, or other article .... 127

Justice Stevens stated that the language of the statute is clear that
each of the three clauses is independent of the others, and that any one of
the three may be violated without violating the other two.12 8 The majority
decision in McNally changed this to require that for a violation of clause
one to exist, there must also be a violation of clause two. 12 '

Justice Stevens stated that section 1341, as it was originally enacted in
1872, had only one class of prohibition: the use of the mails as a part of
"any scheme or artifice to defraud."'' 0 The dissent contended that the
purpose of the second clause, added in 1909, was solely to codify Durland
v. United States,8 ' which held that the statute prohibits false promises
even if they did not fit within the definition of 'fraud' at common law.18 '

The dissent cited mail fraud cases in which courts convicted elected
officials and campaign workers who defrauded the public of its right to an
honest election by using the mail to falsify notes.18 ' There have also been
convictions for mail fraud when persons have used the mail to defraud
people of their right to privacy and other nonmonetary intangible
rights.

1 3
#

Justice Stevens said that the purpose of the mail fraud statute is "to
protect the integrity of the United States mails by not allowing them to

126. Id. at 2882 (quoting 18 U.S.C. § 1341 (1982)).
127. Id. at 2884.
128. Id. (quoting 18 U.S.C. § 1341) (emphasis added).
129. Id.
130. Id.
131. 161 U.S. 306 (1896).
132. 107 S. Ct. at 2888.
133. Id. at 2889 (Stevens & O'Connor, JJ., dissenting) (citing Durland, 161 U.S. at 312-

14).
134. Id. at 2883. See, e.g., United States v. Girdner, 754 F.2d 877 (10th Cir. 1985) (candi-

date for state legislature); United States v. Odom, 736 F.2d 104, 116 n.13 (4th Cir. 1984)
(sheriff); United States v. Clapps, 732 F.2d 1148, 1153 (3d Cir. 1984), cert. denied, 469 U.S.
1085 (1984) (party chairman); United States v. States, 488 F.2d 761 (8th Cir. 1973), cert.
denied, 417 U.S. 909 (1974) (candidate for city office).
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be used as 'instruments of crime."'115 The dissenting Justices reasoned
that "it is ludicrous to think that a Congress intent on preserving the
integrity of the Postal Service would have used the term 'defraud' in a
narrow sense so as to allow mailings whose purpose was merely to defraud
citizens of rights other than money or property."1

3
6

B. Analysis Of The Decision

Regardless of the ultimate results of McNally, the opinion itself is un-
reasonable and poorly supported. In his attempt to justify the Court's
determination of legislative intent, Justice White cited the comments of
one of the sponsors of the original mail fraud provision, Representative
Farnsworth, pertaining to "thieves [and] forgers. 13 7 While a concern with
thieves and forgers may have been the "original impetus""" behind the
statute, Congress passed the law in general terms without limiting it to a
specific kind of fraud.18' Furthermore, although there is no legislative his-
tory that discloses Congress' intent in enacting the statute, during the
Reconstruction Era Congress generally was concerned with exerting fed-
eral control over areas it considered not adequately policed under state
law. Obviously aware of the difference of opinion between strict construc-
tionists and broad constructionists, Congress amended the statute in
1889.140 The amendment made it clear that Congress favored the broad
constructionists' view: the original, controversial clause remained and
Congress added the new list of wrongful deeds the statute proscribed by
using the disjunctive 'or' rather than using the conjunctive 'and.""1 Fur-
ther, each time Congress has amended the statute, it has continued to
preserve the general 'scheme or artifice to defraud' language apart from
any specific enumerations of fraud that are included. 14

The Court also based its holding on Durland.14
3 Justice White's reason-

ing is flawed, however, by an incorrect statement of the holding of that

135. 107 S. Ct. at 2883-84; see, e.g., United States v. Condolon, 600 F.2d 7 (4th Cir. 1979)
(wire fraud conviction related to bogus talent agency designed to seduce women); United
States v. Louderman, 576 F.2d 1383 (9th Cir. 1978), cert. denied, 439 U.S. 896 (1978)
(scheme fraudulently to obtain confidential personal information); see also United States v.
Castor, 558 F.2d 379, 383 (7th Cir. 1977), cert. denied, 434 U.S. 1010 (1978) (fraudulent
information on application for liquor license).

136. 107 S. Ct. at 2886 (quoting United States v. Brewer, 528 F.2d 492, 498 (4th Cir.
1975)).

137. Id. at 2886-87.
138. Id. at 2879.
139. Id.
140. Id.
141. See supra note 37.
142. Rakoff, supra note 2, at 809.
143. See supra notes 27 & 46 and accompanying text.
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case. In McNally, the Court stated that the holding in Durland was that
"the phrase [any scheme or artifice to defraud] is to be interpreted
broadly insofar as property rights are concerned."1" Although the facts
in Durland concerned property rights, the Court said only that the phrase
in question was to be interpreted broadly. 14'5 This interpretation opposes
the Court's view in McNally.

The Court supported its holding by stating that in codifying the hold-
ing of Durland into the statute in 1909, Congress gave further indication
that the statute's purpose was to protect property rights. '4 This is an
illogical and unfounded conclusion. Congress did exactly what it intended
to do; it made the common law defense of false promises inapplicable to
those schemes or artifices for obtaining money or property by inserting a
clause to that effect after the original first clause. "14

The majority in McNally implied that the words "to defraud"148 were
intended to take on the ordinary common law meaning of "wronging one
of his property. ''14' To support this contention, the Court cited Ham-
merschmidt v. United States"O and Durland.21 Durland, however, held
that 'to defraud' as used in the mail fraud statute was not restricted to its
common law meaning1"' and Hammerschmidt ultimately held that the
words "to defraud the United States"' meant to interfere with or ob-
struct governmental functions in addition to depriving the government of
money or property.'" Both cases appear to support, rather than negate,
the intangible doctrine.

Justice White looked to an established role of construction to support
the Court's holding: "when there are two rational readings of a criminal
statute, one harsher than the other, [the Court is] to choose the harsher
only when Congress has spoken in clear and definite language."' ' The
cases cited, however, applied the rule to statutes that the judiciary had

144. 161 U.S. 306 (1896).
145. 107 S. Ct. at 2879-80 (emphasis added).
146. 161 U.S. at 313.
147. 107 S. Ct. at 2880.
148. The pertinent part of the statute makes illegal "any scheme or artifice to defraud,

or for obtaining money or property by means of false or fraudulent pretenses, representa-
tions, or promises." Act of March 2, 1889, ch. 393, § 1, 25 Stat. 873 (emphasis added).

149. Id.
150. 265 U.S. 182, 188 (1924).
151. 107 S. Ct. at 2880-82 (citing Hammerschmidt v. United States, 265 U.S. 182, 188

(1924) and Durland).
152. 161 U.S. at 313.
153. 18 U.S.C. § 371. This statute makes criminal any conspiracy "to defraud the United

States, or any agency thereof in any manner or for any purpose . " Id.
154. 265 U.S. at 188.
155. 107 S. Ct. at 2881 (citing United States v. Bass, 404 U.S. 336, 347 (1971); United

States v. Universal C.I.T. Credit Corp., 344 U.S. 218, 221-22 (1952)).
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not yet thoroughly scrutinized. The mail fraud statute has been in exis-
tence with substantially the same language since 1909. It would seem that
had Congress not approved of the judicial development of the statute, it
would have taken the opportunity to rectify the situation. Furthermore,
in looking to rules of construction, the Court conveniently overlooked the
equally well-established rule that the Court has a duty to give effect, if
possible, to every word of a statute.166 The Court in McNally completely
ignored the short but important word "or,"' 7 and the crucial placement
of a comma.lss The statute's controversial clause forbids "any scheme or
artifice to defraud, or for obtaining money or property."15' The word 'or'
is a conjunction used to connect words in the alternative.1 0 To repeat
what Judge Matthews so aptly stated in States, "the more natural con-
struction of the wording of the statute is to view the phrases indepen-
dently" and as "part of an uninterrupted listing of a series [of conduct
that results in criminal sanctionsl."' 61 As Justice Stevens said in his dis-
sent, "[c]ertainly no canon of statutory construction requires [the Court]
to ignore the plain language of the provision."' 12

It would have been easier and much more persuasive for the Court to
approve of, rather than discard, the intangible-rights doctrine. So why
did the Supreme Court reject the well-established construction of the fed-
eral mail fraud statute? The underlying concern of the majority is found
in one sentence of the opinion: "Rather than construe the statute in a
manner that leaves its outer boundaries ambiguous and involves the Fed-
eral Government in setting standards of disclosure and good government
for local and state officials, we read section 1341 as limited in scope to
the protection of property rights."'6 A desire to have the state and local
governments assume responsibility for prosecuting those offenses that are
essentially local in nature motivated the Court.

The facts of this case are typical of those cases in which past decisions
have applied the strict constructionists' view.'" Despite the relatively
large sum of money involved, the crime could be considered trivial. As the
Court points out, there was no charge that defendants defrauded the
commonwealth of Kentucky of money or property, nor that in the ab-
sence of the alleged scheme the state would have had lower premiums or

156. Montclair v. Ramsdell, 107 U.S. 147, 152 (1882).
157. See supra note 37.
158. Id.
159. 18 U.S.C. § 1341 (1982) (emphasis added).
160. WsBsTER's Naw INT'L DICTiONARY 1712 (2d ed. 1949).
161. 488 F.2d 761, 764 (8th Cir. 1973).
162. 107 S. Ct. at 2884 (Stevens, J., dissenting).
163. 107 S. Ct. at 2881 (emphasis added).
164. See supra note 26.
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secured better insurance.16 The commissions defendants received were
not from state funds.166 In addition, defendants held rather menial and
insignificant positions in the state's government.

Perhaps it would have been more appropriate for the state to resolve
the particular matter at issue in McNally; but, that is a decision for the
legislature not the judiciary, and under the better reading of the statute,
Congress chose to give the federal government jurisdiction. Thus, the
holding of the Court, under close scrutiny, is seen as a poorly disguised
attempt to make judicial legislation look like judicial construction.

It appears that the Court may be succumbing to pressure for court re-
form from the Reagan Administration. The Reagan Administration has
been noted for its "boldness in urging its views of the law upon the
Court.6''7 The Reagan Administration is the first in decades to file a brief
urging the Court to overturn major precedent.1"8 The Court handed down
the McNally decision just months after an administration group presided
over by Attorney General Edwin Meese issued a report concluding that
the Court had improperly invalidated the states' legitimate exercise of
their sovereign powers.10' The report, primarily focusing on the Court's
interpretation of the commerce clause of the Constitution, criticized the
Court for giving the federal government a virtual "license to prescribe
uniform public policies in . . . areas traditionally within the province of
state governments.

1 0

IV. CONCLUSION: THE FUTURE EFFECTS OF THE McNally DECISION

Although it is still too early to tell how great an impact the elimination
of the intangible-rights theory will have on federal prosecutions of state
and local political corruption cases, the McNally decision should have
federal prosecutors concerned. As a result of the ruling, prosecutors
dropped nine of fourteen corruption charges against Eugene Brower, the
former mayor of North Slope Borough! Alaska. 17

William F. Weld, chief of the United States Justice Department's
Criminal Division, fears that the decision may affect as many as two hun-

165. 107 S. Ct. at 2882.
166. Id.
167. Taylor, High Court's 1985-86 Term: Mixed Results for President, N.Y. Times, July

10, 1986, at 1.
168. Id.
169. DOMESTIC POL'Y COUNCIL (U.S.), WORKING GROUP ON FEDERALISM, THE STATUS OF

FEDERALISM IN AMERICA (Nov. 1986).
170. Id.
171. Mauer, Alaska Corruption Case Suffers Blow in High Court's Mail Fraud Ruling,

but Prosecutors Will Press Ahead, L.A. Daily J., July 1, 1987, at 6, col. 1.
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dred pending cases of public corruption."1' Weld is also concerned that
the ruling could affect insider-trading convictions because the language in
securities fraud statutes is similar to the language in the mail fraud stat-
ute. 17

' Rudolf W. Giuliani, the United States Attorney in Manhattan
stated that "[A] theory of prosecution is no longer available to us ....
On the insider trading cases, we're going to have to allege and prove a
specific loss of money." 17' G. Robert Blakely, a University of Notre Dame
law professor, stated that prosecutors need the mail fraud statute's lost
flexibility in order to deal with crimes that are more sophisticated than
crimes existing in 1872 when Congress enacted the statute.175 Blakely
noted that in the nineteenth century crooks stole tangible items like land
and gold, but that in the twentieth century "something less tangi-
ble-information-is often the plunder. '17

Some prosecutors do not feel that the ruling will have a great impact.
The ruling is expected to have little effect on the Chicago public corrup-
tion probe, Operation Greylord.17

7 Prosecutors noted that corruption
prosecutions can continue under charges of conspiracy, racketeering, and
extortion, among other potential charges. 17 Of the sixty-seven Greylord
cases, Assistant United States Attorney Joseph J. Duffy noted that only
two cases concerned only mail fraud charges.1 79

Whether the ruling in McNally will make it easier for corrupt public
officials to defraud the public with impunity remains to be seen. In the
McNally opinion Justice White noted that if Congress desires to negate
the Court's holding, all it has to do is amend section 1341.180 Apparently,
in response, Representative John Conyers, Jr., (D-Mich.), the chairman of
the House Judiciary Subcommittee on Criminal Justice, introduced legis-
lation on August 4, 1987, that if approved, will broaden the reach of the
mail fraud statute to allow it to apply to the loss of any intangible
right."1

JEFFREY J. DEAN
DOYE E. GREEN, JR.

172. Dwyer, Did the Good Guys Go Too Far?, BUsiNEss WEEK, Aug. 31, 1987, at 29.
173. Id.
174. N.Y. Times, June 29, 1987, at § D2, col. 1.
175. See supra note 172.
176. Id.
177. Kaberon, Mail Fraud Ruling Won't Have Great Impact: Lawyers, Chi. Daily Bull.,

June 29, 1987, at 3, col. 2.
178. Id.
179. Id.
180. 107 S. Ct. at 2881.
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