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I. INTRODUCTION

Commentators often say that in the area of nonjudicial dispute resolu-
tion, Japanese favor conciliation over arbitration, but Americans and
other Westerners prefer arbitration. To the extent these generalizations
are valid, they may merely reflect a greater Japanese aversion to adver-
sary processes than is found in the West, and a corresponding recognition
that arbitration resembles traditional judicial dispute resolution in impor-
tant respects.

Arbitration differs from ordinary litigation primarily in its relative in-
formality and in the parties' ability to choose the persons who will decide
their disputes.' For many years American businesses, as well as other en-
tities and individuals, have chosen the less formal arbitration device as a
means of resolving disputes because of the expense, delay, anxiety, and
other negative aspects of ordinary litigation. Today Americans seek arbi-
tration over litigation in ever-increasing numbers.

Even in the United States, however, some business leaders share the
Japanese aversion to arbitration. In a fundamental sense, their reasons
are similar to those underlying the antipathy of Japanese business man-
agers to that device. Resolution of a dispute by arbitration resembles ju-
dicial dispute resolution in that in each instance strangers to the dispute
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impose a decision upon the parties. While disputants may seek third-
party assistance when they reach an impasse in efforts at settling their
own quarrel, most entertain a lingering hope that they somehow can
shape the terms of the resolution themselves. No matter how much dispu-
tants may trust the wisdom, objectivity, or fairness of a mutually selected
arbitrator, they often fear that an arbitration award will be extreme, re-
sulting in a windfall for one party and an injustice to the other. As a
result, even when law suits are filed in the United States, the vast major-
ity result in negotiated settlements.

Despite such shared apprehensions, most American business enter-
prises are willing to arbitrate business disputes. By and large, their expe-
rience with arbitration has been satisfactory. Moreover, until recently,
American businesses have not favored mediation and conciliation as a
means for resolving business disputes, in contrast to labor disputes. With
the increasing popularity of all forms of alternative dispute resolution,
that situation is changing rapidly in the United States. Nevertheless,
binding arbitration of business disputes remains the preferred alternative
dispute resolution mechanism for American businesses.

By contrast, while Japanese firms occasionally will resort to arbitration
of domestic as well as international commercial disputes,' their favored
means of nonjudicial dispute resolution remains a negotiated settlement
by the parties themselves, assisted by a neutral conciliator or mediator.
Because of conflicting national preferences, Japanese and American cor-
porations should consider employing another dispute resolution device
that accommodates the preferences of each group and serves the goals of
speedy, efficient, and economical dispute resolution in the context of in-
ternational business disputes. That device, as the title of this Article sug-
gests, is the 'mini-trial.' The mini-trial has certain features that permit
the accommodation, especially with regard to corporate disputes, of both
the Japanese preference for nonjudicial dispute resolution and the Ameri-
can preference for arbitration or for face-to-face negotiations within the
context of judicial dispute resolution.

2. An example of an arbitration agreement between a Japanese and an American corpo-
ration can be found in in Mitsubishi Motor Co. v. Soler Chrysler-Plymouth Co., 105 S. Ct.
3346 (1985). The Court upheld the arbitration in Japan by Japanese arbitrators of an Amer-
ican corporation's claim that a Japanese corporation had violated the Sherman Act, 15
U.S.C. §§ 1-7 (1982). The Court held that American public policy would not be violated by
permitting an antitrust claim to be arbitrated. Though the Court did not indicate how it
would rule in an entirely domestic context, it held that policy considerations, including the
international character of the contract and the compensatory nature of the Sherman Act's
treble damages provision, required that the parties' arbitration agreement be honored. 105
S. Ct. at 3355-58.

[Vol. 39



MINI-TRIALS

II. JAPANESE PREFERENCE FOR CONCILIATION

The Japanese prefer nonjudicial dispute resolution over the judicial
dispute resolution of most western legal systems. As one commentator
noted: "Few experienced observers would doubt that the Japanese have
an unusually pronounced tendency to avoid litigation and, conversely, an
equally pronounced tendency to obtain settlements informally."'

This preference for voluntary conciliation over litigation, which dates
to the Tokugawa period in the seventeenth century,' may derive from the
the value that the Japanese place on preserving on-going relationships.
One Japanese observer noted that:

[Judicial] resolution ... goes against the grain with most Japanese. We
seek to establish a harmonious situation with which both parties are
neither satisfied nor dissatisfied, where there is no loser or winner ....
This explains why a large majority of cases that are brought to the court
are settled through compromise. This is very indicative of the peculiar
character of the Japanese.'

American corporate attorneys encounter this cultural difference when
working with the Japanese: "Any American business lawyer working with
Japanese clients here in the United States very soon becomes aware of
the great importance they attach to on-going business relationships
rather than contractual rights and obligations."'

Japanese conciliation is roughly analogous to American conciliation and
mediation,7 but it has developed along very distinctive lines. Informal
conciliation, which uses a community elder as the third-party neutral ad-
visor, is closest in form to traditional Tokugawa conciliation, while formal
conciliation in the modern period employs a public organ as the neutral
party. Although contemporary conciliation takes on a somewhat modified

3. D.F. HENDERSON, CONCILIATION AND JAPANESE LAW: TOKUGAWA AND MODERN 191 (1966)
[hereinafter HENDERSON].

4. Id. at 235.
5. Nods, The Character of the Japanese People and Their Conception of Law, in THE

JAPANESE LEGAL SYsTEM 295, 306-07 (H. Tanaka ed. 1976). For a contrary conclusion see
Haley, The Myth of the Reluctant Litigant, 4 J. JAPANESE STUD. 359, 371 (1978). Professor
Marc Galanter, summarizing Professor Haley's research, has suggested that "[the] small
number of lawyers in Japan ... reflects not an aversion to law, but a severe constriction of
opportunities to enter the profession." Galanter, Reading the Landscape of Disputes: What
We Know and Don't Know (And Think We Know) About Our Allegedly Contentious and
Litigious Society, 31 UCLA L. REv. 4, 58 (1983). Professor Galanter contends that "[tJhe
low rate of litigation in Japan evidences not the preferences of the population, but deliber-
ate policy choices by political elites." Id. at 59.

6. Zaloom, Dispute Resolution in Japan, L.A. Daily Journal, Sept. 9, 1983, § 3 (Report),
at 3, col. 1.

7. HENDERSON, supra note 3, at 185.
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form, it retains many of its traditional characteristics.
There are two types of formal conciliation: 1) domestic affairs concilia-

tion (kaji chotei); and 2) civil affairs conciliation (minji chotei). These
were codified in 1948 and 1951 in the Law for Adjustment of Domestic
Affairs and the Civil Conciliation Law,' respectively.

Some have described formal conciliation (chotei) as:

a pre-litigation procedure, conducted in the regular courts by a three-
man conciliation committee composed of two laymen and a judge ap-
pointed for each case. Conciliation proceedings as such may be volunta-
rily filed by either of the parties to a dispute; the parties may legally
discontinue conciliation and start a lawsuit at their option."0

Formal conciliation contrasts with jidan, or informal conciliation, which
is conducted outside of the court systems and traditionally was facilitated
by a village elder or family member. It also contrasts with compromise, or
wakai, a process whereby the judge encourages the parties to a lawsuit to
settle the dispute being tried before the court. 1

The conciliation procedure is flexible and informal. The hearing is not
open to the public. Personal appearance of the parties is preferred,
though representation by a lawyer is not prohibited.12 If the parties reach
a successful conciliation, the agreement can be recorded officially. It can
be given the same effect and can be enforced in the same manner as a
court judgment."

One writer concluded that "the Japanese courts are still relatively little
used by the populace in litigation for the positive vindication of substan-
tive rights conferred by the law.' 4 Another commentator concluded that
the Japanese are less inclined to use the formal court structure not be-
cause of a historical preference for conciliation, but because of the court
system's defects. In his view:

[t]here is no doubt that excessive delay and unreasonable costs hinder
the pursuit of justice, but the extent of this detrimental effect is still
unclear. The traditional view emphasized a low 'right-consciousness' pe-
culiar to the Japanese and attributes to it the low level of litigation in
Japan. It may be useful for us to develop a theory about our national

8. Tanaka, Introduction to the Study of Positive Law, in JAPANESE LEGAL SYSTEM 492,
492 (H. Tanaka ed. 1976).

9. HENDERSON, supra note 3, at 207. See also T. HATrORi & D.F. HENDERSON, CIVIL

PROCEDURE IN JAPAN § 9.02[3] (1985).
10. HENDERSON, supra note 3, at 184.
11. Id. at 183-88.
12. Kojima & Taniguchi, Japanese National Report on Access to Justice, in ACCESS TO

JUSTICE 689, 722 (1978) [hereinafter Japanese National Report).
13. Id. at 722.
14. HENDERSON, supra note 3, at 205.
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character and to point out the necessity for civic education in legal
rights, but one of the faults of those arguments is a tendency to divert
our attention away from the real problem of a defective judicial
apparatus."

The Japanese experience judicial defects of delay and excessive cost
not unlike their American counterparts. Whether as a result of an imper-
fectly functioning judicial system or because of traditional reliance on
voluntary dispute mechanisms which help to preserve on-going relation-
ships, the Japanese continue to prefer voluntary conciliation. "This
method of resolving quarrels is not only elaborately organized in Japan,
but is extensively used."16 In the postwar period, however, the Japanese
have grown more accustomed to formal litigation, perhaps because Ja-
pan is increasingly influenced by western institutions. "Recently. . .the
effectiveness of conciliation seems to have been undercut by changing so-
cial values. '"

One corporate lawyer summed it up this way:

[T]he Japanese disinclination to litigate is due to a combination of sev-
eral factors, i.e., the heavy stress, even in the commercial world, on con-
tinuing relationships rather than legal rights and obligations, weaknesses
in Japanese organizations which severely handicap them in dealing with
litigation, a strong de-emphasis of individual rights throughout Japanese
society, government policy that discourages litigation, and the availabil-
ity of the alternative of third party conciliation. "

III. GROWING USE OF THE MINI-TRIAL IN AMERICAN CORPORATE
DIsPuTEs

In the United States, parties use the mini-trial to settle complex and
costly corporate disputes.2 "The theory of a Mini-Trial is that the parties
can resolve a dispute themselves if litigant representatives with settling
authority are educated about the strengths and weaknesses of each side's
case." 

1

15. Japanese National Report, supra note 12, at 693.
16. Zaloom, supra note 6, at 7.
17. HENDERSON, supra note 3, at 215. See also Japanese Aversion to Filing Lawsuits is

Declining, Chicago Daily Law Bulletin, Aug. 29, 1985, p. 1, col. 2.
18. Japanese National Report, supra note 12, at 718.
19. Zaloom, supra note 6, at 3, col. 1.
20. See generally Davis & Omlie, Mini-trials: The Courtroom in the Boardroom, 21

WILLAMEm L. REv. 531 (1985); Green, Growth of the Mini-Trial, 9 LITiGA'OrN 12 (1982), at
12; Edelman & Carr, The Mini-Trial: An Alternative Dispute Resolution Procedure, 42
ARS. J. 7 (1987).

21. Davis & Omlie, supra note 20, at 531, 532. Mini-trial practice and procedure has
been extensively described in the legal literature. See references in note 3, supra; see also
Green, The CPR Legal Program Mini-Trial Handbook, in CoIPoRATE DisvruE MANAGEMENT
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Like mediation and conciliation, the mini-trial is voluntary, confiden-
tial, and nonbinding. The parties agree to the procedural groundwork in
advance of the mini-trial. Both the American Arbitration Association and
the Center for Public Resources have developed mini-trial procedures.2

The mini-trial is not a trial in the sense of an adjudicatory proceeding.
It is rather a method of structuring the settlement process in complex
disputes. While the mini-trial can be custom-tailored to a dispute, it
often includes a foreshortened period of pre-trial preparation, after which
the lawyers for each party present to corporate management a brief 'best-
case' scenario of the merits of the dispute. Although the parties can make
use of a neutral advisor to facilitate the presentation and to advise the
parties on the substantive law, no judge or arbitrator exists in a mini-
trial. Often a retired judge or law professor familiar with the disputed law
field serves as neutral advisor.

Critical to the success of the mini-trial is the presence of corporate of-
ficers who possess settlement authority. Settlement negotiations between
the business people begin immediately upon completion of the presenta-
tions. If no agreement is reached the neutral advisor may issue a non-
binding opinion of the relative merits of the case. The corporate execu-
tives meet a second time to attempt an agreement. If an agreement is still
unattainable, either or both parties may elect to abandon the mini-trial
procedure.

The mini-trial differs from traditional settlement negotiations in which
the attorneys, rather than the parties, formulate the compromise based
on the parties relative power and position rather than on the merits of
the case.28 Perhaps the most important difference is that "the attendance
[at the mini-trial] of executives authorized to settle move[s] the parties a
long way toward resolution of the dispute."'"

Mini-trials are best used on mixed questions of law and fact. They are
not appropriate to summary judgment or precedent-setting cases.25 "They
are not good where there is a legal point to be made. '2' Perhaps the most

(1982) [hereinafter Mini-Trial Handbook]; Pantle & Peterson, The Private Mini-Trial: An-
other Settlement Technique, 14 COLO. LAW. 990 (1985); Gorske, Alternative Dispute Reso-
lution: The Mini-Trial, 58 Wis. B. BULL. 21 (1985); First Annual Judicial Conference of the
United States Court of Appeals for the Federal Circuit, 100 F.R.D. 499 (1984).

22. American Arbitration Association Mini-Trial Procedures, 42 ARB. J. 15-16 (1987);
Mini-Trial Handbook, supra note 21. The Mini-Trial Handbook contains detailed advice to
lawyers or disputants on how to conduct mini-trial proceedings. See, e.g., Mini-Trial Hand-
book, supra note 21, at MH-98.

23. Davis & Omlie, supra note 20, at 534.
24. Hoellering, Alternative Dispute Resolution and International Trade, 14 N.Y.U. REv.

L. & Soc. CHANGE 785, 793 (1986).
25. Mini-Trial Handbook, supra note 21, at MH-19.
26. Kuzins, Mini-Trials Draw Support From Bar, Corporate Officials, L.A. Daily Jour-
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significant contribution of the mini-trial is that it can make use of the
skills and knowledge of trained lawyers, while facilitating direct commu-
nication between the disputants themselves.

Two commentators suggested that if the mini-trial takes place within
the context of ongoing litigation, the "mini-trial agreement should pro-
vide that the parties will enter into a stipulation staying any formal dis-
covery during the pendency of the mini-trial, and extending the time to
respond to all outstanding formal discovery until after the termination of
the mini-trial. 27 Parties in federal court can inform the court under Fed-
eral Rule of Civil Procedure 16's8 of their effort to settle out of court.

The first publicized mini-trial was a patent-infringement case between
Telecredit and TRW that occurred after three years of discovery.29 The
procedural agreement provided for six weeks of expedited discovery, an
exchange of briefs, a two-day session during which each side presented its
'best-case' to top management with settlement authority, and a neutral
advisor to moderate the proceedings and lend substantive legal advice if
sought. The agreement included a contingent provision that if the parties
failed to reach a settlement after the mini-trial the advisor would issue a
nonbinding opinion on the relative merits of the case.30 Rules of evidence
and procedures of formal discovery did not apply.31

Since that first mini-trial, corporations have used the technique in the
context of international business disputes. A Swiss and a German com-
pany used a mini-trial, pursuant to guidelines adopted by the Zurich
Chamber of Commerce in late 1984,2 to settle a dispute over the termina-
tion of a distributor agreement.33 A mini-trial also effectively settled a
$1.5 million wrongful termination suit between a German machinery
manufacturer and its former American distributor." After the German
firm ended its agency relationship with the U.S. corporation, the Ameri-
can firm withheld payment to the manufacturer and sued using long-arm

nal, Nov. 26, 1985, p. 1, 18, col. 2.
27. Davis & Omlie, supra note 20, at 538.
28. FED. R. Civ. P. 16.
29. For details of this mini-trial see Solomon, A Businesslike Way to Resolve Legal Dis-

putes, FORTUNE, Feb. 26, 1979, at 80, 81; Mini-Trial Handbook, supra note 21, at MH-22;
Borovoy & Janicke, The Minitrial Approach to Resolving Patent Disputes, 11 APLA Q. J.
258 (1983); Davis, Resolving Patent Disputes by Arbitration and Minitrial, 65 J. PAT. OFF.
Soc'Y 275 (1983).

30. Solomon, supra note 29, at 81.
31. Mini-Trial Handbook, supra note 21, at MH-100.
32. Zurich Mini-Trial, 4 ALTERNATIVES TO THE HIGH COST OF LITIGATION (6 July 1986).
33. Id.
34. See U.S.-German Mini-Trial Settles Distributor's Million-Dollar Claim in One Day,

2 ALTERNATIVES TO THE HIGH COST OF LITIGATION 6 (Mar. 1984) [hereinafter U.S.-German
Mini-Trial]. See also David & Omlie, supra note 20, at 536; Hoellering, supra note 24, at
793.
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jurisdiction." In the suit the parties stipulated before trial to a mini-trial
procedure which provided that each side would have a principal in at-
tendance authorized to settle the dispute, that each side's attorney would
have approximately one hour to make a presentation, and that no neutral
advisor would be present. After the presentations the principals met and
arranged a settlement."

The preceding case, and the other examples, demonstrate the useful-
ness of the mini-trial in intercultural disputes, especially when a foreign
corporation is reluctant to sue in United States courts.3

7 Use of Alterna-
tive Dispute Resolution (ADR) in international investment disputes is in-
creasingly formal. Based at World Bank headquarters in Washington,
D.C., the International Centre for Settlement of Investment Disputes (IC-
SID) provides to member countries a forum for the use of the mini-trial.
Ninety-one nations, including the United States, signed the underlying
agreement, known as the Convention on the Settlement of Investment
Disputes between States and Nations of Other States, on which ICSID is
based.s

IV. PROBLEMS AND OPPORTUNITIES

There are several potential problems associated with the use of the
mini-trial in American-Japanese corporate disputes. These appear to be
outweighed, however, by its potential benefits.

One problem is logistical. Typically, the mini-trial occurs during a two
or three day period when executives from each corporation listen to a
presentation of each side's case. When one party is located in Japan and
the other in the United States, the burden involved in getting either side
to the other's country or to a neutral site can be significant. The problem
can be handled, however, by using a satellite transmission of the proceed-
ing to enable the parties and the neutral advisor to see one another with-
out having to travel to a distant location. The relative expense would ap-
pear to be reasonable.

A second problem concerns the use of discovery. Discovery is available
under Federal Rule of Civil Procedure 26 s9 "in all types of cases at the
behest of any party, individual or corporate, plaintiff or defendant."' On

35. U.S.-German Mini-Trial, supra note 34, at 1.
36. Id.
37. Hoelering, supra note 24, at 792-94.
38. International ADR: The Investment-Dispute Experts at ICSID, 4 ALTERNATIVES TO

THE HIGH COST OF LITIGATION 7 (Mar. 1986).
39. FED. R Civ. P. 26.
40. Hickman v. Taylor, 329 U.S. 495, 507 (1947). See also CA. WRIGHT & A. MILLER,

FEDERAL PRACTICE AND PROCEDURE § 2004 (1970 & Supp. 1986).
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occasion, mini-trials take place before a lawsuit is filed. More often, how-
ever, "a Mini-Trial takes place after enough pre-trial discovery and spar-
ring have been conducted to educate the parties . . . ." Commentators
have suggested that the "proceeding should not be held too early in a
lawsuit. Discovery should be substantially completed."' Yet some parties
have used mini-trials with virtually no discovery. "In preparation for the
[Telecredit/TRW] mini-trial, the parties agreed to an informal, expedited
discovery schedule which limited discovery only to the issue of [patent]
infringement.'

4

The mini-trial handbook" indicates that the parties should agree to
discovery within the context of the general pre-mini-trial contract outlin-
ing other procedures:

Most Mini-Trial agreements provide for limited, expedited discovery
necessary to get ready for the Mini-Trial to be taken without prejudice
to full discovery of the same items or persons if the dispute is not re-
solved. Many agreements also provide that disputes over this discovery
may be submitted to the Neutral Advisor.4"

Japanese civil procedure does not include anything like the discovery
devices available in the American judicial system.4" The Japanese aver-
sion to discovery is based on a variety of factors, including a reluctance to
reveal intimate details of a concern's operations. To the extent that use of
the mini-trial would be accompanied or preceded by some form of discov-
ery procedure, the device becomes less attractive to Japanese parties to a
dispute.

At the same time, U.S.-Japanese mini-trials conducted outside the con-
text of a lawsuit would be like other mini-trials conducted outside the
context of formal litigation, and without the benefit of coerced discovery.
These parties operate under a contractually expedited discovery, which is
voluntary by its nature.

The problem lies with trials that take place after the filing of a suit.
The potentially attractive aspect of the mini-trial to Japanese and Ameri-
can corporations resides in its voluntary nature. While compulsory dis-
covery may destroy the atmosphere of nonadversarial resolution, it should
not prove fatal to the appeal of the mini-trial. Certainly, if judicial juris-
diction is present in the United States, the parties could compel discovery

41. Mini-Trial Handbook, supra note 21, at MH-19.
42. Davis & Omlie, supra note 20, at 537.
43. Id.
44. Mini-Trial Handbook, supra note 21, MH-1.
45. Id. at MH-100.
46. Seki, Effective Dispute Resolution in United States-Japan Commercial Transac-

tions, 6 Nw. J. INT'L L. & Bus. 979, 994 n.55 (1984-85).
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in any event if suit were filed there. Moreover, American corporate execu-
tives who have expressed similar dissatisfaction with the risk of disclosing
litigation strategy during the course of the mini-trial feel that its benefits
outweigh the discovery problem.47

The Japanese traditionally preferred consensual dispute resolution in
part because of the on-going nature of their relationships. The wide-
spread custom of remaining with a single Japanese corporation through-
out one's professional life perhaps best illustrates this traditional prefer-
ence. This preference may also be present as Japanese and American
business people develop on-going business relationships. These relation-
ships will benefit from the use of the mini-trial. "[A] long-term, continu-
ing relationship between the parties will increase the parties' motivation
to try a mini-trial. s4 8

V. CONCLUSION

Increasingly, international corporations use the mini-trial in interna-
tional trade disputes, along with other forms of alternative dispute resolu-
tion such as mediation and arbitration. This trend is auspicious for effec-
tive and fruitful international trade relations.

In his article, Effective Dispute Resolution in U.S.-Japan Commercial
Transactions, Hoken S. Seki"l acquaints American business people and
corporate counsel with Japanese customs in order to enable intercultural
disputes to be resolved efficiently. He mentions briefly that one form of
alternative dispute resolution now used in the United States is the mini-
trial, indicating that it is "similar to a conciliation proceeding whereby
the parties to a dispute agree to have a. . . mediator. . . ."50 Mr. Seki's
article is an excellent starting point for the proposition that the mini-trial
can be conveniently accommodated to the Japanese preference for nonju-
dicial dispute resolution and to American dispute settlement customs.

Historically the Japanese used conciliation as the central method of
resolving legal conflicts. Even today, despite a marked trend toward
greater litigiousness, Japanese prefer nonbinding and nonadversarial pro-
ceedings. When this tradition meshes with a heavy reliance by American
corporations on litigation, difficulties arise. One way to smooth the grow-
ing tensions in United States-Japan business relations is to employ the
mini-trial in situations in which costly and complex corporate disputes
are involved.

47. Kuzins, supra note 26, at 1, col. 1.
48. Davis & Omlie, supra note 20, at 535.
49. Seki, supra note 46.
50. Id. at 999.
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