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I. INTRODUCTION-THE SCOPE AND SOCIAL UTILITY OF JUNKYARD
OPERATIONS

Operators of junkyards must learn to cope with rejection. People may
acknowledge the need for junkyards, as they concede the necessity of air-
ports and prisons, but like the latter two institutions, nobody wants a
junkyard located near him. The term 'junkyard' tends to conjure up, at
best, images of old, partially dismantled or crushed autos and machine
parts, and, at worst, associated images of smoke, dust, noise, and vermin.

Notwithstanding general unpopularity with their neighbors, junkyards
have become surprisingly numerous in the United States. As of May 1983,
there were 11,200 junkyards in this country, and in 1981 their annual
sales exceeded four billion dollars.1 Approximately eight to ten million
autos are brought to junkyards annually.$

Although federal law provides more detailed subclassifications, 3 junk-
yards may be divided into two broad categories: auto wreckers and auto

* Professor of Law, The University of Akron School of Law. Wayne State University

(B.A., 1955); Duke University (J.D., 1957; L.L.M., 1960; J.S.D., 1968).
1. Moving Upscale-Junkyards as Recycling Plants, TIME, May 16, 1983, at 62.
2. R. Blum, Junkyards, The Highway and Visual Quality, U.S. DEP'T oF TRANSP. 18

(April 1979).
3. The Federal Aid Highway Program Manual defines a junkyard as:

an establishment or place of business which is maintained, operated, or used for
storing, keeping, buying, or selling junk, or for the maintenance or operation of an
automobile graveyard. This definition includes scrap metal processors, auto-
wrecking yards, salvage yards, scrap yards, auto-recycling yards, used auto parts
yards and temporary storage of automobile bodies or parts awaiting disposal as a
normal part of a business operation when the business will continually have like
materials located on the premises.

Id. at 18-19.
Throughout this Article the author uses the term 'junkyard' in its broadest sense, to en-

compass businesses engaged in any or all of the above operations.
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processors. Auto wreckers buy junked vehicles primarily for the parts
they can salvage. The residual bulk of the vehicle is a by-product of the
principal operation and may furnish some additional profit, depending
upon the current state of the market for unprocessed scrap metal.4 Regu-
lations tend to focus more on wreckers than on processors because the
wrecker must buy junked cars to obtain new parts even when he has no
opportunity to sell the hulks.' The resulting accumulation of hulks cre-
ates the so-called 'auto graveyards.'

The auto processor prepares vehicles for consumption by steel mills,
and his main interest is in the metal components of the car.' Most proces-
sors use autos for only part of their scrap metal supply, getting the rest
from sources such as worn out machinery and demolished bridges and
buildings.7

The social utility of both kinds of junkyards, wreckers and processors,
becomes obvious when one realizes that the United States, as a highly
industrialized nation, generates an enormous quantity of junked items
that must be disposed of," and that many of our nation's resources, hav-
ing been partially depleted, must increasingly be conserved and recycled
whenever possible.9 In acknowledgement that junkyards play a role in re-
source conservation, the Court of Appeals for the Seventh Circuit re-
cently lifted an injunction that halted the activities of an Indiana auto
shredder.10 The court said: "But here the Indiana Auto Shredders Com-
pany makes more than only. . . economic contributions to the Indianap-
olis community; it is making a direct contribution toward improving the
environment and conserving its natural resources by the recycling of
abandoned autos.""

In Commonwealth v. Christopher,1 a 1957 Pennsylvania case, the
court noted that junkyards also benefit national defense, saying:

4. F. Beal, ASPO Advisory Service, AMERICAN SOCIETY OF PLANNING OFFICIALS 2 (Aug.
1965).

5. Id. at 6.
6. Id. at 3.
7. Id.
8. Congress ascertained that (as of 1976) our country generates approximately four bil-

lion tons of solid waste per year and that an annual increase of eight percent should be
anticipated. H.R. REP. No. 1491, 94th Cong., 2d Sess. 3, reprinted in 1976 U.S. CODE CONG. &
ADMIN. NEws 6238, 6240. It is not suggested that all of this solid waste is reusable scrap.

9. See Webster, World's Renewable Resources on Decline, N.Y. Times, Feb. 5, 1980, at
C1, col. 1-3. The last paragraph contains the following statement by Lester Brown, then
Director of Worldwatch Institute: "Peoples' life styles are going to have to change ....
Recycling and conservation will have to be practiced on a much larger scale than they now
are. The throw-away society's days are numbered." Id. at C2, col. 6.

10. Harrison v. Indiana Auto Shredders Co., 528 F.2d 1107 (7th Cir. 1975).
11. Id. at 1121.
12. 184 Pa. Super. 205, 132 A.2d 714 (1957).
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The importance of such scrap metal during the last war, as vitally af-
fecting national defense and the ability to continue producing imple-
ments of defense was forcefully demonstrated. We cannot say that the
time will not arise again when the need for such scrap metal will again
become a vital necessity. 8

Although junkyards clearly serve important social needs, the fact re-
mains that.they have a high nuisance potential and consequently require
careful legal control. The remainder of this Article will examine the spe-
cific reasons why junkyards are regulated and the legal tools available for
accomplishing this regulation.

II. REASONS FOR REGULATING JUNKYARDS-PROMOTION OF THE
TRADITIONAL POLICE GOALS, ENHANCEMENT OF AESTHETICS, AND
COMPLIANCE WITH THE HIGHWAY BEAUTIFICATION ACT OF 1965

A. Promotion of Traditional Police Power Goals

A state lawfully can exercise its police power to restrict the use of pri-
vate property only if the purpose of the state's action is to promote the
health, safety, morals, or general welfare of the community"4 and if the
particular restriction imposed is a reasonable means of effectuating such
purpose.' 5 The courts have exhibited a willingness to restrict junkyard
operations when action appeared necessary to further one or more of
these basic goals. For example, in Winningham v. Rice," the Oklahoma
Supreme Court, relying heavily on health-related concerns, affirmed a
judgment enjoining defendant from extending his auto salvage operations
into an unzoned block contiguous to a residential area of Tulsa." In

13. 132 A.2d at 717.
14. D. HAGMAN & J. JUERGENSMEYER, URBAN PLANNING AND LAND DEVELOPMENT CONTROL

LAW 296 (2d ed. 1986).
15. Government hardly could go on if to some extent values incident to property

could not be diminished without paying for every such change in the general law.
As long recognized, some values are enjoyed under an implied limitation and must
yield to the police power. But obviously the implied limitation must have its lim-
its, or the contract and due process clauses are gone .... The general rule at
least is, that while property may be regulated to a certain extent, if regulation
goes too far it will be recognized as a taking.

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413-15 (1922).
16. 282 P.2d 742 (Okla. 1955).
17. Id. at 744. Plaintiffs' evidence showed that defendant's place of business constituted

a breeding place for mosquitoes, rats, and flies and that it was emitting foul odors. Id. at
743. Accord Cohn v. State, 257 Ind. 87, 272 N.E.2d 452 (1971), in which the Indiana Su-
preme Court, relying primarily on public health grounds, affirmed an injunction requiring
the removal of debris from a salvage yard at the property owner's expense. 272 N.E.2d at
454. The court said:
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Perry Mount Park Cemetary Association v. Netzel, s the Michigan Su-
preme Court, persuaded that defendant's auto wrecking yard was creating
an unreasonable noise problem for plaintiff's neighboring cemetery, ruled
that defendant could continue operating only if he acquired and used
quiet cutting tools (shears).1" In Crabtree v. City Auto Salvage Co.,20 the
court enjoined defendant from operating his auto salvage yard in a man-
ner that created noxious odors and excessive dust and smoke.2 ' Finally, in
Lenci v. City of Seattle,2 the Washington Supreme Court upheld, as a
legitimate crime-prevention measure, a municipal ordinance requiring
that junkyards be surrounded by an opaque fence or wall at least eight
feet high .2  The Washington court said: "Minimizing crime, vandalism,
and petty thievery is an objective well within the recognized scope of mu-
nicipal police power. We cannot say the method adopted by the city
council... as related to automobile wrecking yards and the burdens im-
posed thereby, are patently unreasonable, unwarranted, and capricious." 4

In a somewhat strange application of an orthodox police power goal,
the Vermont Supreme Court, in Vermont Salvage Corp. v. Village of St.
Johnsbury,2e sustained a junkyard fencing requirement mainly on the
ground that it furthered public morals.2s The court declared:

But one such purpose for the fencing regulation which comes to mind
relates to the safety, morals and welfare of children .... Moreover, if

There was ample evidence from which the trial court could find that the lot as
maintained did in fact harbor rats which were a menace to the health of the resi-
dents of the neighborhood .... This court has previously stated that cities and
towns have the power to establish reasonable regulations to protect the health of
their citizens, and that these regulations are not unconstitutional merely because
they may affect the use of private property.

Id. at 453-54.
18. 274 Mich. 97, 264 N.W. 303 (1936).
19. 264 N.W. at 304.
20. 47 Tenn. App. 616, 340 S.W.2d 940 (1960).
21. 340 S.W.2d at 948. Defendant was ordered to stop burning upholstery and other auto

parts, to stop permitting the vehicles' upholstery to become wet so as to create a stench, and
to oil or surface the dirt roads used on his premises. Id. at 948-49.

22. 63 Wash. 2d 664, 388 P.2d 926 (1964).
23. 388 P.2d at 934.
24. Id. In City of Shreveport v. Brock, 230 La. 651, 89 So. 2d 156 (1956), the Louisiana

Supreme Court sustained an ordinance mandating the fencing of junkyards on the basis
that the ordinance promoted public safety. 89 So. 2d at 158. The court said: "The evidence
in the record discloses this ordinance was adopted primarily as a safety measure to protect
passersby from the dangers inherent in the dismantling and/or storage of wrecked and
junked automobiles on the streets and sidewalks of the city, and also to protect children
who are naturally attracted to such 'nuisances' ... " Id.

25. 113 Vt. 341, 34 A.2d 188 (1943).
26. 34 A.2d at 200.
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not enclosed such articles would no doubt carry to a child the idea of free
plunder to be carried away at his pleasure. An enclosure such as the one
here prescribed would prevent the carrying out of such an innocent
temptation and thus reduce, if not entirely prevent, actions against chil-
dren resulting from the carrying away of such articles.27

The traditional police power goals remain fully operative today, and in
fact, they represent the constitutional basis upon which zoning lawss and
licensing statutes2 ' regulating junkyards rest.

B. Enhancement of Aesthetics

In the past, courts did not consider the promotion of aesthetic purposes
a legitimate reason for invoking the police power to restrict the use of
private property. 0 Illustrative cases are Parkersburg Builders Material
Co. v. Barracks ' and State v. Brown.32 In the former case, the West Vir-
ginia Supreme Court of Appeals dissolved an injunction restraining de-
fendant from using his land for the outdoor storage and wreckage of
abandoned automobiles, stating:

But courts of equity have hesitated to exercise authority in the abate-
ment of nuisances where the subject matter is objected to by the com-
plainants merely because it is offensive to the sight .... 33

... And even where there is a situation which the average person
would deem offensive to the sight, such fact alone will not justify inter-
ference by a court of equity .... Unsightly things are not to be banned
solely on that account.2

In Brown, the Supreme Court of North Carolina held unconstitutional a
state statute prohibiting the unconcealed storage of scrapped autos or

27. Id. at 193.
28. Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 373 (1926).
29. Note, Municipal Regulation of Junk Yards, 12 SYRACUSE L. Rev. 79, 80 (1960).
30. "Early court decisions generally held that aesthetic interests were beyond the lawful

scope of police power regulation .... Aesthetic regulation was viewed as an attempt to
secure some benefit for society other than prevention of harm to health, safety, morals, or
the public welfare." Ziegler, Visual Environment Regulation and Derivative Human Val-
ues-The Emerging Rational Basis for Modern Aesthetic Doctrine, 9 ZONING & PLANNING
L. REP. 17, 18 (March 1986).

31. 118 W. Va. 608, 191 S.E. 368 (1937).
32. 250 N.C. 54, 108 S.E.2d 74 (1959), rev'd, State v. Jones, 305 N.C. 520, 290 S.E.2d 675

(1982).
33. 191 S.E. at 369.
34. Id. at 371. The court added, as dictum, that junkyards should not be located in a

community of unquestioned residential character, but the area in question was ninety-six
percent residential. Id. at 369. The court nevertheless ruled that defendants' operation was
not an enjoinable nuisance. Id. at 371.
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trucks within one hundred fifty yards of a hard surfaced highway.8 5 The
court declared:

We are in sympathy with every legitimate effort to make our highways
attractive and to keep them clean; even so, we know of no authority that
vests our courts with the power to uphold a statute or regulation based
purely on aesthetic grounds without any real or substantial relation to
the public health, safety or morals, or the general welfare."

The older decisions not only held that the state's police power was in-
sufficiently broad to embrace aesthetic considerations, but they expressed
two additional objections to aesthetically-grounded laws: First, that a
beautiful landscape, while desirable and welcome, was not actually a ne-
cessity; and second, that beauty (or its opposite, ugliness) was too subjec-
tive and elusive a concept to serve as a guideline for land use restrictions.
The former objection was raised in City of Passaic v. Paterson Bill Post-
ing, Advertising and Sign Painting Co.,37 in which the court invalidated a
statute imposing setback and height limitations on signs, saying: "Aes-
thetic considerations are a matter of luxury and indulgence rather than of
necessity, and it is necessity alone which justifies the exercise of the po-
lice power to take private property without compensation. 36

In Barrack,' the court articulated the latter objection that beauty is
too nebulous and uncertain a concept to serve as a guideline saying: "A
distinction. .. lies in the difficulty which arises in attempting to create a
standard of measurement by which to gauge whether an alleged unsightly
situation shall or shall not be classed as a nuisance. The subject is neces-
sarily one of relativity.'40

35. 108 S.E.2d at 78.
36. Id. The court held that the statute violated the due process clauses of the United

States Constitution and the North Carolina Constitution. Id. at 74-75. Accord Bachman v.
State, 235 Ark. 339, 359 S.W.2d 815 (1962), in which the Arkansas Supreme Court ruled
that a statute, which forbade the maintenance of an auto graveyard within one-half mile of
a paved highway, was unconstitutional. 359 S.W.2d at 818. Although the court rested its
decision on a different basis, the court noted: "There is respected authority that the police
power of the state is not broad enough to include only aesthetic considerations. This line of
reasoning would necessarily result in declaring said Act 212 unconstitutional." Id. at 816.

37. 72 N.J.L. 285, 62 A. 267 (1905).
38. Id. at 287, 62 A. at 268.
39. 191 S.E. at 368.
40. Id. at 369. Accord City of Youngstown v. Kahn Bros. Bldg. Co., 112 Ohio St. 654, 148

N.E. 842 (1925), in which the Ohio Supreme Court held unconstitutional a Youngstown
zoning ordinance that restricted the residential structures allowed within a small, specified
district to one and two-family dwellings. 148 N.E. at 845-46. The court said:

[A]uthorities in general agree as to the essentials of a public health program, while
the public view as to what is necessary for aesthetic progress greatly varies. Cer-
tain legislatures might consider that it was more important to cultivate a taste
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In the more recent past the courts shifted to an intermediate view in
their posture toward aesthetically based restrictions, adopting the posi-
tion that the furtherance of aesthetic purposes was a legitimate aim if the
regulation in question also promoted some other, more traditional police
power goal, such as facilitating public safety or health.' 1 This position is
reflected in City of Houston v. Johnny Frank's Auto Parts, Inc.," in
which the court sustained a challenged junkyard regulation, stating:

[L]eaving flammable materials in a collection of junked cars increases the
possibility of fire. Wrecked cars have jagged edges of metal that are dan-
gerous to playing children who have access to them. Leaving vehicles in a
large unenclosed area facilitates theft. Because of these facts and because
of the unsightliness of such operations wrecking yards must inevitably
have a depreciating effect on the value of other property in their
vicinities.43

Starting in the 1960s courts began sustaining the regulation of private
property for the sole purpose of promoting aesthetic objectives," and to-
day approximately half the states accept aesthetic enhancement as a valid
and self-sufficient police power purpose."s Two junkyard cases manifest-
ing the increased acceptance of aesthetic goals are Oregon City v.
Hartke4' and State v. Buckley.'7 In Hartke, the Oregon Supreme Court
upheld a challenged municipal ordinance that completely excluded auto

... for posters than for Rembrandt, and for limericks than for Keats. Successive
city councils might never agree as to what the public needs from an aesthetic
standpoint, and this fact makes the aesthetic standard entirely impractical as a
standard for use restriction upon property.

Id. at 844.
41. D. MANDELKER & R. CUMMINGHAM, PLANNING AND CONTROL OF LAND DEVELOPMENT

603 (2d ed. 1985).
42. 480 S.W.2d 774 (Tex. Civ. App. 1972).
43. Id. at 778. Accord New York State Thruway Auth. v. Ashley Motor Court, 10 N.Y.2d

151, 176 N.E.2d 566, 218 N.Y.S.2d 640 (1961), in which the court upheld a statute restrict-
ing the erection of billboards along the thruway, observing:

We need not ... concern ourselves with the question of whether the preservation
of 'the natural scenic beauty' . . . would in and of itself be a sufficient basis for
the legislation under consideration. The fact is that the statute before us refers to
the aesthetic element as but one of the 'objectives and standards' which the Au-
thority should have in mind in adopting regulations .... The other factors to be
considered. . . such as the promotion of 'maximum safety' and the prevention of
'unreasonable distraction ' . . . undoubtedly justify the exercise of the policy
power.

Id. at 156-57, 176 N.E.2d at 569, 218 N.Y.S.2d at 643 (emphasis added).
44. Ziegler, supra note 30, at 18.
45. Id. at 19.
46. 240 Or. 35, 400 P.2d 255 (1965).
47. 16 Ohio St. 2d 128, 243 N.E.2d 66 (1968).
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wrecking yards from the city.48 The court decided that a municipality can
prohibit a property use, such as a junkyard business, "on the sole ground
that the use is offensive to aesthetic sensibilities," 49 and responded to the
formerly-accepted argument that beauty-is-not-really-a-necessity by
quoting the following from Berman v. Parker:50 "The concept of the pub-
lic welfare is broad and inclusive. . . . The values it represents are spiri-
tual as well as physical, aesthetic as well as monetary. It is within the
power of the legislature to determine that the community should be beau-
tiful as well as healthy. .... 5

In Buckley, the Ohio Supreme Court sustained a state statute requiring
junkyards located outside a municipality to be surrounded by a nontrans-
parent fence at least six feet high. 2 Acknowledging that the statute was
designed to promote aesthetics, the court said aesthetic considerations
can provide an objective, workable guideline if their application is re-
stricted to those land uses that are "patently offensive" to the eye.53

Quoting from the opinion:

We think that aesthetic considerations can support these statutes, be-
cause interference with the natural aesthetics of the surrounding coun-
tryside caused by an unfenced or inadequately fenced junkyard is gener-
ally patent and gross, and not merely a matter of taste. Certainly the
junkyard here, wherein junk cars are stacked so that they are visible
many feet above the top of the fence, is patently offensive, and it cannot
be effectively argued in this case that the statutes would be unconstitu-
tional as applied ... "

This approach-accepting aesthetic considerations as a basis for regulat-
ing junkyards or other property uses in those instances in which the un-
restricted activity would be so visually objectionable as to offend a person
of normal sensibilities-seems reasonable. One writer commented:

The law cannot indulge the tastes of extrasensitive individuals in aes-
thetic matters any more than it can in cases of odors or noises, but it
seems unreasonable to say that particularly flagrant and unreasonable
sights that deprive persons of ordinary sensibilities of the rightful use
and enjoyment of their property should be permitted.6

48. 400 P.2d at 263.
49. Id. at 262.
50. 348 U.S. 26 (1954).
51. 400 P.2d at 262 (quoting 348 U.S. at 33) (citations omitted)).
52. 243 N.E.2d at 71.
53. Id. at 70.
54. Id.
55. Note, Aesthetic Nuisances in Florida, 14 U. FLA. L. REV. 54, 61 (1961).
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C. Compliance With Highway Beautification Act of 1965

In 1965 Congress passed the Highway Beautification Act of 1965,"
which applies to lands adjacent to interstate and other federally-subsi-
dized (primary) highways. 7 This law requires that states exercise "effec-
tive control"" over junkyards located in a nonindustrial area within one
thousand feet of an affected highway."s 'Effective control' has been inter-
preted to mean that the junk must be screened from highway view by
erecting opaque fencing, planting shrubbery, relocating the junk behind
some natural barrier, or by "other appropriate means." 6 The states are
given a meaningful monetary inducement to ensure that their affected
junkyards comply with the Act, namely a possible forfeiture of ten per-
cent of their federal highway funds if they do not comply." As the name
of the statute suggests, a major purpose of the Highway Beautification
Act was to improve the appearance of the nation's primary highways.6 2

The incorporation of such a purpose into a federal highway law would
seem to represent a significant step in the evolution of aesthetics into an
accepted police power goal.

III. THE MEANS OF REGULATING JUNK YARDS

A. Actions in Nuisance

If an owner operates or locates a junkyard in a manner that jeopardizes
the public health, safety, morals, or general welfare, the local authorities
may have the junkyard operation enjoined as a public nuisance.6 A pub-
lic nuisance has been defined as "an act or omission which obstructs or
causes inconvenience or damage to the public in the exercise of rights
common to all,"" and the action is grounded on the ancient maxim that
44a man shall not use his property so as to harm another."" Among the

56. 23 U.S.C. § 136 (1982).
57. Id. § 136(a).
58. Id. § 136(b).
59. Id.
60. Id. § 136(c).
61. Id. § 136(b).
62. Section 136(a) proclaims that the Act's purposes are "to protect the public invest-

ment in such highways, to promote the safety and recreational value of public travel, and to
preserve natural beauty." 23 U.S.C. § 136(a) (1982).

63. Although a private person can, in some circumstances, sue in public nuisance, the
action is usually brought by the state or a political subdivision of the same. W. KEETON, D.
DOBBS, R. KEETON & D. OWEN, PROSSER AND KEroN ON THE LAW OF TORTS 618 (5th ed.
1984).

64. E. KIONKA, TORTS IN A NUTSHELL 322 (1977).
65. Comment, Zoning and the Law of Nuisance, 29 FORDHAM L. REV. 749, 749 n.2 (1961)
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cases in which courts have abated or disallowed a junkyard as a public
nuisance are Jordan v. Luipold" and Liber v. Tiffin.6 7 In Jordan, the
Oklahoma Supreme Court affirmed a judgment perpetually enjoining Jor-
dan from operating his junkyard in a residential district of McAlester,
saying:

[T]he testimony of numerous witnesses shows, that the junkyard... be-
came . . . a breeding place for mosquitoes; that . . . defendant pur-
chased bones ... and piled them in the junkyard, some of them . . ;
giving off noxious odors .. .; that the junk yard was also a breeding
place for rats and green flies. . . and was a hazard to the health of the
community; that plaintiffs were often disturbed by the noise attending
the unloading of the scrap iron and the loading of the same on cars for
shipment .... 68

"And, where it clearly appears that such business cannot be
conducted in any manner at the place where situated without constitut-
ing a substantial injury to the adjoining property owners, the injunction
should absolutely prohibit the operation of such business in that
location."'

The latter case, Liber, demonstrates that a municipality can validly deem
a junkyard a public nuisance when it is located near certain kinds of sen-
sitive and socially beneficial institutions. In Liber, the court sustained a
city ordinance declaring the operation of a junkyard within two thousand
feet of a hospital or sanitarium to be a prohibited public nuisance.70 The
court stated that "[m]unicipalities unquestionably have the power by or-
dinance to prohibit the use of property for junk yards as potential nui-
sances in districts and locations . . . wherein certain conditions exist."71

A person who owns or occupies property located near an offensive
junkyard may be able to enjoin or restrict its operation by means of a
private nuisance suit. A landowner may use a private nuisance action,
which plaintiffs successfully employed in the Winningham,72 Netzel,7 3

and Crabtree74 cases, when the defendant's activities substantially and
unreasonably interfere with the plaintiff's use and enjoyment of his land

(quoting Joycs, THE LAW oF NUIsANcEs 45 (1906)).
66. 189 Okla. 189, 114 P.2d 917 (1941).
67. 26 Ohio L. Abs. 478 (1937).
68. 114 P.2d at 918.
69. Id. (quoting Jordan v. Nesmith, 132 Okla. 226, 269 P. 1096, 1098-99 (1928)).
70. 26 Ohio L. Abs. at 479.
71. Id. (citing State v. Combs, 129 Ohio St. 251, 194 N.E. 875 (1935).
72. 282 P.2d 742 (Okla. 1955).
73. 274 Mich. 97, 264 N.W. 303 (1936).
74. 47 Tenn. App. 616, 340 S.W.2d 940 (1960).
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or an interest therein." For example, in Bohley v. Crofoot,7  plaintiff-
homeowner persuaded the court to enjoin, as a private nuisance, defend-
ant's operation of an auto wrecking yard in a residential district of Me-
dina, Ohio.77 After noting that defendant's business generated offensive
gases, noises, odors, and smoke, which passed onto and over plaintiff's
property, the court of appeals said:

The evidence ... establishes that the defendant, in the operation of
the business of wrecking automobiles upon his property does ... injure
[plaintiff] in the quiet and peaceable use and enjoyment of his premises;
and such conduct on the part of the defendant is an invasion of the
rights of the plaintiff and he is entitled to the protection of a court...
to prevent such invasion."

The need to rely upon nuisance suits as a means of curtailing junkyard
operations has lessened as other regulatory mechanisms, such as licens-
ing, zoning, and private deed covenants, have become increasingly availa-
ble. Private nuisance suits, however, are still useful in those occasional
situations where other means of excluding or restricting a junkyard are
not at the complainant's disposal.

B. Licensing

Aside from zoning, licensing is the most common method of regulating
junkyards.70 The various state licensing statutes control junkyard opera-
tions in ways such as the following: By requiring a junkyard located
within 1000 feet of the edge of a primary highway to be screened from the
roads (to promote aesthetics); by prohibiting the purchase of items from
minors without written parental consent (to reduce theft and delin-
quency); by disallowing the purchase of articles from anyone known to be
a habitual drunkard, thief, or receiver of stolen property" (to curb thiev-
ery); by restricting unscreened, visible-from-highway junkyards to indus-
trial zones88 (to further aesthetics); and by mandating that all junk stored
at a junkyard be kept and/or processed within the enclosure."

Since the authority to license junkyards derives from the state's police

75. E. KIONKA, supra note 64, at 320.
76. 7 Ohio L. Abs. 667 (1929).
77. Id. at 668.
78. Id.
79. Note, supra note 29, at 80.
80. OR. REv. STAT. § 377.620 (1983).
81. ILL. REV. STAT. ch. 24 para. 11-42-3 (1967).
82. MICH. COMP. LAws ANN. § 445.407 (West 1967).
83. FLA. STAT. ANN. § 339.241(3) (West 1984).
84. VT. STAT. ANN. tit. 24 § 2257(c) (1975 & Supp. 1986).

1988]



MERCER LAW REVIEW

power,s" municipalities may enact ordinances providing for the licensing
of junkyards whenever enabling legislation confers such authority."
These ordinances, however, must promote the public health, safety,
morals, or general welfare. Thus, in Vermont Salvage Corp. v. Village of
St. Johnsbury,s7 the court held an ordinance amendment increasing the
license fee from twelve dollars to two hundred dollars confiscatory and
invalid because there was no change in the supervision and inspection
procedures that would warrant such an increase." But in Mansbach
Scrap Iron Co. v. City of Ashland,es the court upheld an ordinance condi-
tioning the issuance of a junkyard license on the applicant's written con-
sent to the search and inspection of the premises by the police." The
court noted that the junkyard business "affords a convenient and ready
market for the disposition of stolen goods"' 1 and concluded that the ordi-
nance was a legitimate crime-control measure," An advantage of junky-
ard licensing as a regulatory device is that it provides a continuing con-
trol, inasmuch as licenses are revocable 3 and may be renewable."4

C. Zoning

Zoning laws usually restrict junkyards to the industrial (or manufactur-
ing) districts," which seems reasonable, considering the characteristics
and functions of a typical junkyard. As one writer observed," a more per-
missive treatment probably could not be justified often. The Pennsylva-
nia Superior Court, however, held that the use of zoning to exclude junk-
yards from the political subdivision in an unreasonable, arbitrary, or

85. Rosenthal v. New York, 226 U.S. 260 (1912).
86. An example of such enabling legislation is ILL. Rsv. STAT. ch. 24 § 11-42-3 (1967),

which provides in part as follows: "The corporate authorities of each municipality may li-
cense, tax, locate, and regulate all places of business of dealers in junk, dismantled or
wrecked motor vehicles or parts thereof, rags, and any second-hand article whatsoever." Id.

87. 113 Vt. 341, 34 A.2d 188 (1943).
88. 34 A.2d at 194.
89. 235 Ky. 265, 30 S.W.2d 968 (1930).
90. 30 S.W.2d at 971.
91. Id. at 970.
92. Id.
93. See, e.g., OHIO Ray. CoDE ANN. § 4738.12 (Anderson 1987), which reads in part as

follows: "The board may suspend or revoke any license if the licensee has in any manner
violated the rules issued pursuant to sections 4738.01 to 4738.16 of the Revised Code, or has
been convicted of committing a felony or violating any law which in any way relates to the
theft of motor vehicles." Id.

94. See, e.g., MICH. CoMP. LAws ANN. § 445.402 (West 1967) which states: "The said
license shall be for the period of 1 year from date of issuance unless sooner revoked for
cause, and shall not be transferable." Id.

95. Beal, supra note 4, at 10.
96. Id.

[Vol. 39



1988] JUNKYARDS 473

capricious matter is unconstitutional." In Commonwealth v. Christo-
pher,9s the Pennsylvania Superior Court ruled invalid a township ordi-
nance that made it an unlawful nuisance for anyone to store junked
automobiles or other junk on public or private land anywhere within the
limits of the township." The court said that junkyards were a legitimate
business and that:

While a certain activity might be deemed undesirable in one section or
area of a municipality, it may not be considered such in another. Hence,
municipalities were granted the right to zone .... Here, however, the
attempt is not to zone or limit but to prohibit, and this prohibition ap-
plies throughout the area of the township. 100

Since junkyards are regulated by other means, as well as by zoning, the
courts have on occasion decided whether an owner's compliance with one
regulatory device excuses his failure to conform to another. As one would
expect, the courts have ruled no, saying that the junkyard proprietor
must comply with all applicable forms of regulation.101 This seems consis-
tent with the analogous legal principle that where land is restricted by
both private deed covenants and by zoning, the landowner is bound by
the more restrictive of the two."02 In Desruisseau v. Isley'0 the court said
defendants' compliance with the zoning law would not immunize their
junkyard from a private nuisance action.1" The court observed that,
"[wlith respect to [a private nuisance suit], compliance with a zoning or-
dinance is a persuasive factor in determining the reasonableness of the
activity, but it it not conclusive." 10 5

A junkyard that antedates the passage of a zoning law, and therefore

97. Commonwealth v. Christopher, 184 Pa. Super. 205, 132 A.2d 714, 716 (1957).
98. 184 Pa. Super. 205, 132 A.2d 714 (1957).
99. 132 A.2d at 718.

100. Id. at 716-17. The court held that the ordinance violated the fourteenth amendment
of the federal Constitution. Id. at 718. Contra Oregon City v. Hartke, 240 Or. 35, 400 P.2d
255 (1965), discussed at text accompanying supra note 46.

101. See City of Hillsdale v. Hillsdale Iron & Metal Co., 358 Mich. 377, 100 N.W.2d 467
(1960), in which the Michigan Supreme Court decided that defendant could not lawfully
process scrap metal in a residential zone even though the city issued defendant a license to
operate a scrap yard. 100 N.W.2d at 471. Accord State v. Yaccarino, 3 N.J. 291, 70 A.2d 84
(1949).

102. R. WRIGHT & M. GITELMAN, CASES AND MATERIALS ON LAND USE 273 (3d ed. 1982).
103. 27 Ariz. App. 257, 553 P.2d 1242 (1976).
104. 553 P.2d at 1246.
105. Id. The court, however, affirmed a judgment that defendants' operation was not a

nuisance. Id. at 1247. Accord Reid v. Brodsky, 397 Pa. 463, 156 A.2d 334 (1959), in which
the Pennsylvania Supreme Court enjoined as a nuisance a taproom restaurant that was be-
ing operated in an excessively noisy and otherwise objectionable manner even though it
conformed to the zoning law. 156 A.2d at 339.
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classifies as a nonconforming use, can be eliminated, over time, through
the device of amortization, if the grace period allowed is reasonable. 1'1 In
fact, junkyards have proven to be more vulnerable to amortization than
have most other kinds of nonconforming uses, inasmuch as an owner's
investment in a junkyard (excluding the movable inventory) is usually
smaller than an owner's investment in a sizable fixed structure such as a
factory building.107 If, however, the grace period provided is too short or
is not designated with enough specificity, the amortization ordinance may
be held to constitute an abusive exercise of the police power. For exam-
ple, in City of Corpus Christi v. Allen,'0s the court ruled that a two-year
amortization period for junkyards was invalid,109 and in City of Akron v.
Chapman,'" the Ohio Supreme Court held unconstitutional a 1922 ordi-
nance which compelled termination of a nonconforming use (inclusive of
defendant's junkyard) "when, in the opinion of the council, such use has
been permitted to exist or continue for a reasonable time.""'

IV. CONCLUSION

Over the years, courts have come to accept the position that junkyards
can be regulated legitimately, not only to promote the traditional police
power goals, but also to promote aesthetics. Enactment of the Highway
Beautification Act of 1965,"" which calls for the restriction of junkyards
along interstate and other federally-aided highways, has contributed to
the acceptance of aesthetics as a proper regulatory aim. The older legal
tools used to curtail objectionable junkyard operations, actions in public
and private nuisance, have been supplemented with the newer controls of
licensing and zoning. In recent years, some junkyards have begun neatly
organizing their merchandise, computerizing their inventory, and dramat-
ically improving their appearance."" If this phenomenon constitutes the
beginning of an industry-wide trend, it is possible that at some future
time junkyards will no longer require the amount of legislative and judi-

106. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, THE LAW OF PROPERTY 543-44 (1984).
The authors, however, note disenchantment with this method. Id. at 544.

107. R. WRIGHT & S. WRIGHT, LAND USE IN A NUTSHELL 165, 219 (2d ed. 1985).
108. 152 Tex. 137, 254 S.W.2d 759 (1953).
109. 254 S.W.2d at 761.
110. 160 Ohio St. 382, 116 N.E.2d 697 (1953).
111. 116 N.E.2d at 698. In 1950, when Akron's city council determined, by passage of a

second ordinance, that defendant's business had continued for a reasonable time, defendant
was given only one year to discontinue his operation. Id. The court decided that enforce-
ment of the two ordinances against defendant would violate his rights under the due process
clauses of the state and federal Constitutions. Id. at 700.

112. 23 U.S.C. § 136 (1982).
113. Moving Upscale-Junkyards as Recycling Plants, TIME, May 16, 1983, at 62.
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cial attention they have received heretofore. In the meantime, communi-
ties and impacted property owners can minimize the detrimental effects
of junkyards, while receiving the conservational and disposal benefits, by
employing an appropriate mix of the regulatory devices discussed above.




