
Recent Developments

This Article discusses decisions of the Georgia courts in the areas of
Environmental Law, Conflict of Laws, Juvenile Law, and Remedies.
Spacial constraints preclude discussing every case within a topic area, but
the Article briefly discusses some of the more important cases that might
interest practitioners.

I. ENVIRONMENTAL LAW

In the area of zoning and land use, the courts addressed questions con-
cerning profitable land use versus preservation of neighborhoods, denial
of access, easements, and condemnations.

In DeKalb County v. Albritton Properties,' the Georgia Supreme Court
affirmed a superior court decision that a single family residential zoning
classification was unconstitutional as applied to Lake Hearn subdivision
in Atlanta.2 The subdivision, located in the perimeter area of Interstate
285, was surrounded by commercial development at three of its borders.
The homeowners joined together for a neighborhood sell-out to appellee.
The sell-out was contingent upon a successful rezoning of the area from
single-family-residential to office and institutional.3 The county denied
the rezoning request. The proposed complex was to include office build-
ings, a hotel, a museum, and jogging trails, as well as a twenty-three acre
buffer zone between the development and an adjacent residential subdivi-
sion. This buffer zone would protect the residential character of the
subdivision."

The homeowners contended that the quality of life in the subdivision
had declined due to the prevalence of commercial development in the
area and due to the noise level, which exceeded Veterans Administration
and Federal Housing Authority mortgage standards in parts of the subdi-
vision. An urban planning expert predicted that the Perimeter Center
area would continue its commercial growth and that allowance of more
profitable land use would enhance public interest.' The county presented

1. 256 Ga. 103, 344 S.E.2d 653 (1986) (per curiam).
2. Id. at 103, 344 S.E.2d at 653.
3. Id.
4. Id. at 104, 344 S.E.2d at 654.
5. Id. at 106, 344 S.E.2d at 656.
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testimony that rezoning would cause traffic congestion, would increase
sewage requirements, and would thwart the county policy of preserving
neighborhoods south of Interstate 285.6

The trial court determined that the denial of the rezoning request de-
prived the homeowners of their constitutional rights. The supreme court
discussed the development of Georgia zoning law. The plaintiff must first
overcome with clear and convincing evidence the presumption that the
zoning ordinance is valid.7 The evidence must show that the ordinance is
"significantly detrimental . . . and is insubstantially related to the public
health, safety, morality, and welfare."' The court found that overall the
noise and traffic problems brought about by the surrounding commercial
development illustrated a significant detriment to the homeowners 9 that
would bring about a reduction of property value if the land retained its,
residential classification. Additionally, the county had violated its zoning
plan by allowing office buildings in the Lake Hearn vicinity.1" The court
determined that this intrusion from within DeKalb County and the radi-
cally different land use in adjacent Fulton County defeated the purpose
of the plan; therefore, compliance with the plan was insubstantially re-
lated to the public health, safety, morality, or welfare." The court found
that the evidence supporting the county's denial of the rezoning applica-
tion was insufficient.1 2 In making its decision, the court stressed that they
"relied upon our interpretations of our state constitution 1 3 and that the
court did not "read the trial court's order as a ruling that a violation of
the federal constitution . . . occurred. '14

The supreme court discussed two types of zoning questions and the

6. Id. at 107, 344 S.E.2d at 657.
7. Id.
8. Id. at 107-08, 344 S.E.2d at 657 (quoting Flournoy v. City of Brunswick, 248 Ga. 573,

285 S.E.2d 16 (1981)).
9. Id. at 108, 344 S.E.2d at 657.

10. Id. at 108-09, 344 S.E.2d at 658.
11. Id. at 109, 344 S.E.2d at 658.
12. Id. at 111, 344 S.E.2d at 659. See also City of Atlanta v. Standish, 256 Ga. 836, 353

S.E.2d 489 (1987). The supreme court upheld the trial court's decision that a zoning ordi-
nance preventing limited commercial use of property subjected the owner to serious depri-
vation and was unconstitutional. The property owner claimed that problems with noise and
traffic from an adjacent commercial establishment necessitated the change in use. The su-
preme court upheld the trial court's finding that significant public benefit from the present
zoning did not counterbalance the deprivation. 256 Ga. at 837, 353 S.E.2d at 491. Justice
Weltner noted in dissent that showing a more profitable use of property should not over-
come the benefit of neighborhood preservation. 256 Ga. at 838, 353 S.E.2d at 491 (Weltner,
J., dissenting).

13. 256 Ga. at 111, 344 S.E.2d at 659.
14. Id.
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procedures courts must follow in Moon v. Cobb County." When a plain-
tiff attacks a zoning ordinance on constitutional grounds, the plaintiff
must bring the issue before the county commission or city council to al-
low that body to amend the ordinance to make it constitutional." The
plaintiff then may challenge the constitutionality of the ordinance in su-
perior court." An unsuccessful plaintiff may appeal to the supreme court,
but there he must meet the standard of clearly erroneous for factual is-
sues. The supreme court, however, owes no deference to lower court find-
ings of law.18

Moon presented a zoning question concerning special permits. The
property owner requested a special use permit pursuant to the terms of
the ordinance. 9 In cases of this type, the property owner must argue his
or her case on its facts and law before the local body.20 The local gov-
erning body acts in a quasi-judicial capacity to decide the factual and
legal issues concerned.2 ' The owner must appeal an adverse decision di-
rectly to the superior court, which is bound by the local body's finding of
fact, but not of law.2 2 In Moon, the supreme court held that the property
owners failed to establish the unconstitutionality of the ordinance by
clear and convincing evidence.2 The question before the court was not
"whether another zoning classification might be more logically and eco-
nomically 'reasonable' or desirable on all the facts than the one
attacked." '4

15. 256 Ga. 539, 350 S.E.2d 461 (1986). See Dougherty County v. Webb, 256 Ga. 474, 350
S.E.2d 457 n.3 (1986).

16. 256 Ga. at 539, 350 S.E.2d at 461 (citing Village Centers v. DeKalb County, 248 Ga.
177, 281 S.E.2d 522 (1981)). The local governing body does not decide the constitutionality
of the zoning ordinance. In its legislative capacity, however, it can amend the ordinance. Id.

17. Id. The property owner must meet the clear and convincing evidence standard to
establish unconstitutionality. Decisions of the local governing body concerning fact or law
do not bind the superior court. See Gradous v. Board of Comm'rs, 256 Ga. 469, 349 S.E.2d
707 (1986).

18. 256 Ga. at 539, 350 S.E.2d at 461.
19. Id.
20. Id. (quoting Dougherty County v. Webb, 256 Ga. 474, 477, 350 S.E.2d 457, 460 n.3

(1986)) (citing 3 ANDERSON, AMERICAN LAW OF ZONING § 19.17 (1977); 3 RATKOPF, THE LAW
OF ZONING AND PLANNING § 42-10 (1979); Olley Valley Estates, Inc. v. Fussell, 232 Ga. 779,
208 S.E.2d 801 (1974)).

21. d. (quoting Dougherty County v. Webb, 256 Ga. 474, 477, 350 S.E.2d 457, 460 n.3
(1986)) (citing 3 ANDERSON, supra note 20; RATKOPF, supra note 20; Olley Valley Estates,
Inc. v. Fussell, 232 Ga. 779, 208 S.E.2d 801 (1974)).

22. Id. at 540, 350 S.E.2d at 462.
23. Id.
24. Id. (quoting Guhl v. M.E.M. Corp., 242 Ga. 354, 355, 249 S.E.2d 42, 43 (1978)). In

dissent, Justice Smith found that the question to be answered was whether the ordinance
created a significant deprivation unsubstantially related to the public health, safety, welfare,
or morality. Smith thought that the current classification was unreasonable and arbitrary
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The courts considered interference with access to property in two
cases. 2 In Fountain v. MARTA, 26 the court of appeals found that the
Metropolitan Atlanta Rapid Transit Authority (MARTA) condemned
plaintiff-Fountain's property entitling him to compensation for the tak-
ing. 2  During the construction surrounding plaintiff's service station,
MARTA equipment, materials, or activity blocked access to Fountain's
property, although all entrances were never blocked at the same time.28

Fountain contended that a compensable taking of his entire property had
occurred due to this interference with access. At the close of evidence, the
superior court denied Fountain's motion for directed verdict on the issue
of liability.2 A jury returned a verdict in favor of MARTA."0 The court of
appeals, persuaded that the evidence entitled Fountain to a directed ver-
dict on the issue of liability,"1 reversed the superior court and remanded
for retrial on damages.32

The Georgia Supreme Court granted certiorari and reversed the deci-
sion of the court of appeals awarding compensation.13 The supreme court
relied on Tift County v. Smith3 ' to decide that the interference to access
must consist of more than inconvenience to constitute a taking that re-
quires compensation.35 The court determined that the controlling factor
was whether access to the abutting public road was subject to interfer-
ence.36 The interference must be total or substantial to entitle the prop-
erty owner to recover damages, and to be compensable the damage must
affect the special property rights of the landowner.3 If the damage is
common to the public in general, it is noncompensable. 3'

The court found that a change in the traffic flow affected Fountain, but
that the construction did not change or interfere with his access to the
public roads abutting his property.39 The construction did not deprive

and therefore was unconstitutional. Id. at 542, 350 S.E.2d at 463 (Smith, J., dissenting)
(citing Gradous v. Board of Comm'rs, 256 Ga. 469, 349 S.E.2d 707 (1986)).

25. MARTA v. Fountain, 256 Ga. 732, 352 S.E.2d 781 (1987); Brasher v. Tanner, 256 Ga.
812, 353 S.E.2d 478 (1987).

26. 179 Ga. App. 318, 346 S.E.2d 363 (1986).
27. Id. at 324, 346 S.E.2d at 368.
28. Id. at 320, 346 S.E.2d at 365.
29. Id.
30. Id.
31. Id. at 324, 346 S.E.2d at 368.
32. Id.
33. MARTA v. Fountain, 256 Ga. 732, 732, 352 S.E.2d 781, 782 (1987).
34. 219 Ga. 68, 131 S.E.2d 527 (1963).
35. 256 Ga. at 733, 352 S.E.2d at 782.
36. Id.
37. Id.
38. Id.
39. Id.
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Fountain of his right of access or impair his ownership rights.40 The dam-
age was common to other members of the traveling public; therefore, the
damage was noncompensable."'

The supreme court in Brasher v. Tanner" examined the ownership in-
terest sufficient to entitle one to access.43 Appellants contended that they
owned two lots on Sapelo Island and that the Department of Natural Re-
sources had denied them access to the island.4 4 The court found that the
description in the deed to Lot 4 was insufficient to convey any property
interest to appellants, but that the deed to Lot 7 was sufficient.45 The
court determined that descriptions in deeds can be independently valid 4

or can present a key to identification.4 7 The court noted that the descrip-
tion of Lot 7 contained metes and bounds of adjoining lands of one other
than the grantor and therefore was independently valid.4" Appellees
failed to furnish evidence to overcome the presumption of the validity of
the description.4" The deed conveyed a property interest that entitled ap-
pellants to access to the island."

In City of Fayetteville v. Taylor,5 1 the supreme court had to decide
whether the residents of a personal care home constituted a "family"
within the definition of a city zoning ordinance.2 Appellee operated a
home licensed by the Georgia Department of Human Resources and lo-
cated in an area zoned single-family-residential. The city contended that
the home was a boarding house and therefore violated the ordinance."
The ordinance defined a family as "one or more persons occupying prem-
ises and living as a single housekeeping unit, as distinguished from a
boarding house. ' 54 A boarding house was defined as "a building dedicated
to the lodging or feeding or both of three or more persons not related by

40. Id. at 733-34, 352 S.E.2d at 782-83 (construing DOT v. Whitehead, 253 Ga. 150, 317
S.E.2d 542 (1984)).

41. Id., 352 S.E.2d at 783.
42. 256 Ga. 812, 353 S.E.2d 478 (1987) (per curiam).
43. Id. at 813, 353 S.E.2d at 479.
44. I Id.
45. Id. at 814, 817, 353 S.E.2d at 480, 482.
46. Id. at 816, 353 S.E.2d at 482. If a description is independently valid, it will stand

unless the party attacking the description can overcome its validity. One way to challenge
validity is to show that a named boundary does not exist. Id.

47. Id. A key is admissible in evidence but requires that the party supporting the deed
supplement the description with extraneous evidence. Id.

48. Id. at 815-17, 353 S.E.2d at 481-82.
49. Id. at 817, 353 S.E.2d at 482.
50. Id., 353 S.E.2d at 483.
51. 256 Ga. 697, 353 S.E.2d 28 (1987).
52. Id. at 697, 353 S.E.2d at 28.
53. Id.
54. Id.
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blood or marriage . . . for compensation.""
The trial court found that the definition of a family did not require

relation by blood or marriage and therefore allowed the use. 6 Appellee
housed thirteen residents and had contracts with each one to pay $750 a
month for their care. Many of the residents, aged fifty-seven to eighty-
nine, were unable to pay, and appellee supplemented the costs from her
teaching salary. 7 The supreme court determined that the residents were
living as "a single housekeeping unit" with each resident contributing to
the expenses of the household. Because appellee derived no profits for
her services, the home did not constitute a boarding house."

In International Surplus Lines Insurance Co. v. Heard County,60 ap-
pellee county attempted to condemn a tract of land proposed as a site for
a hazardous waste disposal facility.61 The county contended that the pur-
pose of the taking was to obtain a site for a public park. 2 The facility
builder (EMI) alleged that the county unlawfully used its power of emi-
nent domain. 3 The supreme court held that the county had acted in bad
faith by trying to block the building of the waste facility and set aside the
condemnation . 4 Based on the supreme court's ruling, EMI brought suit
against Heard County to recover damages for the county's unlawful use of
its power of eminent domain.

The county settled the claims by paying damages and litigation costs to
EMI and then sought indemnification for the losses under the terms of a
policy appellant issued. Appellant's policy contained exclusions for losses
when the insureds were adjudicated guilty of dishonest purpose or intent.
The court of appeals decided that the finding of bad faith on the part of
the county constituted dishonest purpose or intent and excluded the
county from indemnification by appellant.63

The issue of damages for the exercise of the power of eminent domain
to acquire a utility easement arose in Municipal Electric Authority of
Georgia v. Anglin.6 The Authority sought to condemn a right-of-way
easement to construct, operate, and maintain power lines. A special

55. Id.
56. Id. at 697-98, 353 S.E.2d at 29 (relying on Douglas County Resources v. Daniel, 247

Ga. 785, 280 S.E.2d 734 (1981)).
57. Id.
58. Id.
59. Id.
60. 178 Ga. App. 800, 344 S.E.2d 712 (1986).
61. Id. at 800, 344 S.E.2d at 713.
62. Id.
63. Id.
64, Id. See Earth Mgt. v. Heard County, 248 Ga. 442, 283 S.E.2d 455 (1981).
65. 178 Ga. at 801, 344 S.E.2d at 713.
66. 180 Ga. App. 600, 349 S.E.2d 546 (1986).
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master found that appellee was entitled to the $2050 actual market value
of the property but not to consequential damages.7 Appellee demanded a
jury trial and received $3000 actual damages and $6000 consequential
damages. 8 Appellant contended that the amount of damages was not
supported by the evidence.6' The court required appellee to produce evi-
dence showing a greater value or damage than alleged by appellant.70 Ap-
pellee did not present direct evidence of the market value of his property
before and after the taking." The court found that plaintiff had to pre-
sent the jury with some evidence, whether direct or circumstantial, suffi-
cient to assess damages.72 Appellee failed to present this evidence; the
amount of the verdict was greater than the market value that the expert
established was excessive.78

In Department of Transportation v. Poole7 4 the court of appeals noted
that a condemnation hearing provided no redress for allegations that the
Department of Transportation (DOT) influenced the board of commis-
sioners to deny rezoning requests.7' Poole owned a trailer park and sev-
eral adjacent vacant lots. Poole applied for rezoning to expand his opera-
tion, but the board of commissioners repeatedly denied the requests. 7

6 In
1981, the DOT condemned a portion of the vacant lots for a right of way
to construct Interstate 675.7 Appellee contended that the DOT had influ-
enced the denials, and the trial court allowed this allegation as proof of
other damages.7 The court of appeals determined that the trial court was
the wrong forum and that the DOT was not itself subject to Poole's alle-
gations." The board was accountable for the denials, and Poole should
have challenged the constitutionality of the ordinance as applied to her
land. 0

In Smith v. Folds,"' neighboring property owners argued that the owner
of a trailer park made fraudulent misrepresentations to the board of com-

67. Id. at 600, 349 S.E.2d at 546.
68. Id.
69. Id.
70. Id. at 601, 349 S.E.2d at 547.
71. Id.
72. Id.
73. Id. (quoting Postal Telegraph-Cable Co. v. Peyton, 124 Ga. 746, 52 S.E.2d 803

(1906)).
74. 179 Ga. App. 638, 347 S.E.2d 625 (1986).
75. Id. at 638, 347 S.E.2d at 626.
76. Id.
77. Id.
78. Id. at 638-39, 347 S.E.2d at 626.
79. Id. at 639, 347 S.E.2d at 626.
80. Id.
81. 256 Ga. 61, 344 S.E.2d 226 (1986).

19871
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missioners at a hearing to rezone his property.2 The supreme court found
no evidence that the property owner knew that his statements were false
or that he made representations meant to deceive the commissioners . 3

The two elements essential to a claim of fraud were absent, and the evi-
dence failed to support a finding that the board's decision was arbitrary
or capricious."" The evidence sufficiently supported the commissioners'
decision to rezone, and the trial court erroneously denied appellant's mo-
tion for a judgment notwithstanding the verdict."

II. JUVENILE LAW

Several cases in the juvenile law area addressed the termination of pa-
rental rights. The Georgia Supreme Court in In re L.L.B." held that the
amendment of sections of the Official Code of Georgia Annotated con-
cerning the termination of parental rights significantly changed previous
law.87 Section 15-11-85(a) 8 requires the appointment of an attorney to
represent the child,88 and section 15-11-90(a)(1) 90 requires an attempt to
place the child with a member of the extended family." These sections
were not in force at' the time of the trial court decision, but the reviewing
court had to apply the law as it existed at the time of its judgment.'2 This
principle allowed reversal of a judgment that was correct when ren-
dered.93 The court ordered a retrial in hopes of reaching a solution short
of termination through the application of the new sections.

The court of appeals stated the standard for termination of rights of
the natural mother in In re S.G. & T.G." The children complained of

82. Id. at 62, 344 S.E.2d at 227.
83. Id.
84. Id. at 62-63, 344 S.E.2d at 227.
85. Id. See also Concerned Citizens of Douglas County v. Douglas County, 256 Ga. 82,

344 S.E.2d 641 (1986). An association of homeowners whose property adjoined a proposed
sanitary landfill site challenged the board of commissioners' approval of the application fol-
lowing a recommended denial by the planning commission. Id. at 82-83, 344 S.E.2d at 642.
The county did not comply with hearing and notification requirements applicable to others
requesting rezoning or a land use permit. The court found that the zoning ordinances al-
lowed the county to use its property for necessary governmental activities in areas zoned for
other uses unless there was abuse of discretion. Id. at 84, 344 S.E.2d at 643.

86. 256 Ga. 768, 353 S.E.2d 507 (1987).
87. Id. at 768, 353 S.E.2d at 507 (citing O.C.G.A. §§ 15-11-85(a), -90(a)(1) (Supp. 1987)).
88. O.C.G.A. § 15-11-85(a) (Supp. 1987).
89. Id.
90. Id. § 15-11-90(a)(1).
91. Id.
92. 256 Ga. at 768, 353 S.E.2d at 508.
93. Id. (citing City of Valdosta v. Singleton, 197 Ga. 194, 28 S.E.2d 759 (1944)).
94. Id. at 769, 353 S.E.2d at 508.
95. 182 Ga. App. 95, 354 S.E.2d 640 (1987).

418 [Vol. 39
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sexual abuse and drug use by friends of the mother. The Department of
Family and Children Services (DFCS) removed the children and
presented the mother with barriers to overcome to regain custody,96 in-
cluding finding a job and becoming financially independent, as well as
establishing a suitable home.97 The juvenile court found that the children
were deprived and that the deprivation was likely to continue. 8 The stan-
dard that the juvenile court applied required clear and convincing evi-
dence of parental misconduct or inability. 9 Upon such a finding, the ju-
venile court was to consider whether the termination was in the best
interests of the child. 100

The court of appeals stated that the standard for appellate review of a
juvenile court decision terminating parental rights required examination
of the evidence in the best possible light to the parent to decide whether
"iany rational trier of fact could have found by clear and convincing evi-
dence that the natural parent's rights to custody have been lost."'01 The
court determined that the standard was met in this case and upheld the
termination. 09

In In re N.F.R.,03 the court of appeals refused to terminate completely
the parental rights of the natural mother.'04 The court found that balanc-
ing the best interests of the child and the rights of the parent was neces-
sary and that the juvenile court had broad discretion in performing this
balancing.' 6 The mother had a history of drug abuse and a prison record.
The court of appeals reasoned that a finding of parental unfitness must
support the termination and that unfitness must cause deprivation that is
likely to continue and harm the child.'" The court required that the juve-
nile court find clear and convincing evidence of current unfitness. 07 Total
termination was not authorized in this case because there was no compel-
ling evidence that the past deprivation would continue. 08

The court of appeals in In re A.T., J.L., R.C.'" held that a code section

96. Id. at 96-98, 354 S.E.2d at 640-42.
97. Id. at 98, 354 S.E.2d at 642.
98. Id. at 100, 354 S.E.2d at 643.
99. Id.

100. Id. (citing O.C.G.A. § 15-11-81(a) (Supp. 1987)).
101. Id. at 100-01, 354 S.E.2d at 643-44 (quoting Blackburn v. Blackburn, 249 Ga. 689,

694, 292 S.E.2d 821, 829 (1982)).
102. Id. at 101, 354 S.E.2d at 644.
103. 179 Ga. App. 346, 346 S.E.2d 121 (1986).
104. Id. at 349, 346 S.E.2d at 123.
105. Id. at 346, 346 S.E.2d at 122.
106. Id. at 347-48, 346 S.E.2d at 122-23.
107. Id. at 348, 346 S.E.2d at 123.
108. Id. at 348-49, 346 S.E.2d at 123.
109. 179 Ga. App. 879, 348 S.E.2d 110 (1986).

19871 419
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requiring rehabilitative efforts before removing children and terminating
rights was waivable in emergency situations."0 Th6 father pleaded guilty
to charges of child abuse,"1 and the court refused to allow a procedural
irregularity to force the return of the children.'

The court addressed the award of custody to a third party in In re
S.E.H.13 The court stated that the presumption in Georgia law is that
the child's best interests are to be with his natural parents. " Courts ap-
ply the best interest standard in a contest between the parents but do not
apply the standard when a third party is involved." s The court of appeals
decided that lower courts must examine parental fitness, as well as the
best interests of the child.' The court noted that custody of one's chil-
dren is an important right in our society that should only be infringed
upon in the "most compelling circumstances." '

The court of appeals also faced the issue of juvenile delinquency during
the survey period. The Juvenile Court Code of Georgia11 was the subject
of review by the court of appeals in In re W.M.F."1s The court determined
that a juvenile could not waive service of process and notice unless she
understood the nature of the right waived. 20 The court found that the
child did not have an attorney present at her hearing and did not under-
stand the seriousness of the charge or its consequences."' The court de-
cided that the hearing was a nullity because the child and her mother did
not waive the procedural requirements through their presence or through
the lack of response by the mother to a waiver proposed at the hearing.122

The court of appeals in In re R.K.J.'2 held that conduct was sufficient

110. Id. at 880. 348 S.E.2d at Ill (citing O.C.G.A. § 15-11-41(c) (1982 & Supp. 1987)).
111. Id., 348 S.E.2d at 112 n.3.
112. Id. at 881, 348 S.E.2d at 112.
113. 180 Ga. App. 849, 350 S.E.2d 833 (1986).
114. Id. at 850, 350 S.E.2d at 834 (citing In re M.M.A., 166 Ga. App. 620, 305 S.E.2d 139

(1983)).
115. Id.
116. Id.
117. Id. at 851, 350 S.E.2d at 835 (quoting In re Suggs, 249 Ga. 365, 367, 291 S.E.2d 233,

235 (1982)). See also In re S.H., 181 Ga. App. 438, 352 S.E.2d 621 (1987) (lack of support
and visitation allowed award of custody to third party under O.C.G.A. § 19-7-1 (1982 &
Supp. 1987)); In re J.S.J., 180 Ga. App. 873, 350 S.E.2d 843 (1986) (failure to pay child
support or to communicate allowed adoption by a stepparent without proof of abandonment
under O.C.G.A. § 19-8-6(a), (b) (1982)).

118. See, e.g., O.C.G.A. §§ 15-11-26(b), -27(a) (1985).
119. 180 Ga. App. 397, 349 S.E.2d 265 (1986).
120. Id. at 398, 349 S.E.2d at 267. The seventeen year old was charged with violation of a

Georgia code section dealing with runaways. ld. (citing O.C.G.A. § 15-11-2 (1985 & Supp.
1987)).

121. Id.
122. Id.
123. 179 Ga. App. 112, 345 S.E.2d 658 (1986).
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to infer participation in a delinquent act.2" Although the mere presence
of the juvenile at the robbery did not support the inference of participa-
tion in a delinquent act, his conduct and companionship before and after
the robbery demonstrated participation.'" The court of appeals over-
turned a juvenile court determination of delinquency, however, in In re
G.M.M.'2 s The court found that a verbal exchange, absent verbal or phys-
ical threats of violence, did not support a finding of obstruction of an
officer.2 7 The juvenile court held that the child committed a delinquent
act, but decided that no treatment or rehabilitation was necessary.' 2 The
court of appeals found insufficient evidence to support an adjudication of
delinquency.'29

The court of appeals examined an order transferring a case from juve-
nile court to superior court in In re H. W.A. 3 0 The court stated that the
juvenile court must use its discretion to determine whether reasonable
grounds existed to believe that the "interests of the child and the commu-
nity require that . . . transfer be made." '' Specific findings that the
child is not amenable to treatment or rehabilitation must accompany the
statutory requirement to warrant transfer to superior court.13 2 Authorities
charged H.W.A. with vehicular homicide. The court of appeals stated that
the transfer order must show why the juvenile court considers the child
not amenable and that findings balancing amenability against the inter-
ests of the community in prosecuting the child as an adult must support
the order.3

In In re L.J. V.,' 34 a speeding case, the authorities summoned the juve-
nile to appear in state court. M The court of appeals held that juvenile

124. Id. at 112, 345 S.E.2d at 658. O.C.G.A. § 16-2-20(a) provides that "[e]very person
concerned in the commission of a crime is a party~thereto and may be charged with and
convicted of commission of the crime." O.C.G.A. § 16-2-20(b)(3) provides that a person is
"concerned in the commission of a crime only if he ... [i]ntentionally aids or abets in the
commission of the crime." 179 Ga. App. at 112, 345 S.E.2d at 658 (quoting O.C.G.A. § 16-2-
20 (1984)).

125. 179 Ga. App. at 113, 345 S.E.2d at 660. See also In re M.E.H., 180 Ga. App. 591,
349 S.E.2d 814 (1986) (delinquency can be inferred from the circumstances surrounding the
act).

126. 179 Ga. App. 800, 348 S.E.2d 126 (1986).
127. Id. at 800, 348 S.E.2d at 127.
128. Id., 348 S.E.2d at 126-27.
129. Id. at 802, 348 S.E.2d at 128.
130. 182 Ga. App. 188, 354 S.E.2d 884 (1987).
131. Id. at 189, 354 S.E.2d at 855 (quoting O.C.G.A. § 15-11-39(a)(3)(C) (1985 & Supp.

1987)).
132, Id.
133. Id. at 190, 354 S.E.2d at 886.
134. 180 Ga. App. 400, 349 S.E.2d 37 (1986).
135. Id. at 400, 349 S.E.2d at 38.
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courts had exclusive original jurisdiction over the charges.'3 The court
determined that speeding, a crime under Official Code of Georgia Anno-
tated section 40-6-1,137 was a delinquent act.1 3 8 Another section of the
code 13 provides that juvenile courts "shall have exclusive original juris-
diction over juvenile matters. . . [c]oncerning any child . . . [w]ho is al-
leged to be delinquent .. .. ,,40 Because L.J.V. committed a delinquent
act, jurisdiction was proper in the juvenile court.41

The court addressed procedural issues in Pirkle v. Department of
Human Resources14 2 and In re B.A.P 1 43 In Pirkle, the court decided that
the juvenile court had a statutory right "14 to order a natural parent to pay
support money.1 4' The parent, however, was entitled to notice that the
issue of support would be litigated.1 4

The court in B.A.P. held that the state must petition the charge upon
which the juvenile was detained within seventy-two hours of the deten-
tion hearing.1 47 If the state timely filed the petition, the juvenile was de-
tained lawfully, and the state could prosecute within ten days any of-
fenses uncovered after making the petition. 48 The court of appeals
required strict adherence to these due process requirements.1 49

III. CONFLICT OF LAWS

Choice of law issues confronted the Georgia Court of Appeals during
the survey period. The court continued to apply the doctrine of lex loci

136. Id. at 400-01, 349 S.E.2d at 38 (citing O.C.G.A. § 15-11-5(a)(1)(4) (1985) (current
version at O.C.G.A. § 15-11-5(a)(11)(4) (Supp. 1987)).

137. O.C.G.A. § 40-6-1 (1985).
138. 180 Ga. App. at 401, 349 S.E.2d at 38 (citing O.C.G.A. § 15-11-2(6)(A) (1985 &

Supp. 1987)) (defining a delinquent act as a crime under the laws of Georgia).
139. O.C.G.A. § 15-11-5(a)(1)(A) (1985 & Supp. 1987).
140. 180 Ga. App. at 400-01, 349 S.E.2d at 38 (quoting O.C.G.A. § 15-11-5(a)(1)(A) (1985

& Supp. 1987)).
141. Id. at 401, 349 S.E.2d at 38. Judge Pope stated in a special concurrence that juve-

nile courts should have jurisdiction over all violations of state traffic laws by juveniles. Id. at
401-02, 349 S.E.2d at 39 (Pope, J., concurring specially).

142. 178 Ga. App. 719, 344 S.E.2d 520 (1986) (consolidated with In re J.M.P., 178 Ga.
App. 719, 344 S.E.2d 520 (1986)).

143. 180 Ga. App. 433, 349 S.E.2d 218 (1986).
144. 178 Ga. App. at 721, 344 S.E.2d at 522 (citing O.C.G.A. § 15-11-56(a) (1985 & Supp.

1987)).
145. Id.
146. Id.
147. 180 Ga. App. at 435, 349 S.E.2d at 220 (citing O.C.G.A. § 15-11-21(e) (1985 & Supp.

1987)),
148. Id. at 434, 349 S.E.2d at 220.
149. Id. (citing C.L.T. v. State, 157 Ga. App. 180, 276 S.E.2d 862 (1981)). See P.D. v.

State, 154 Ga. App. 732, 270 S.E.2d 1 (1980).
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delicti 50 and the situs rule. 51 In Yates v. Lowe,5"' the survivors of a
plane crash in Florida sued the estate of the pilot for negligence. 58 Plain-
tiffs relied on Florida law, which allowed recovery to the extent of the
decedent's liability insurance.'" Plaintiffs were the wife and children of
the deceased pilot. Defendant moved for summary judgment, maintaining
that Georgia law precluded recovery because of the doctrines of inter-
spousal and parental immunity.'5 5 The court of appeals stated that under
Georgia law lex loci delicti decided the substantive rights of the parties in
airplane crashes, and, therefore, Florida law applied.'5

The Georgia court noted that the Florida Supreme Court had ad-
dressed the issue in Snowten v. United States Fidelity'& Guaranty Co.'5 7

and had held that the doctrine of interspousal immunity was not waived
to the extent of available liability coverage. 55 Plaintiff-wife contended
that Snowten was based on policy decisions that were not applicable in
the present case because of the death of the husband. 9 Although no
Florida case addressed that specific issue, the Georgia court in Harrell v.
Gardner'" had held that the death of the husband before maintenance of
the suit was immaterial to the application of the doctrine.'' The Georgia
Court of Appeals reasoned that the fear of a collusive suit between the
surviving wife and her husband's estate justified the continued applica-
tion of interspousal immunity."' The court concluded that Georgia and
Florida law on the applicability of interspousal immunity did not conflict
in Yates .1

The companion case dealt with the claim of the minor children against
the estate of the pilot.'" The court of appeals found that the Supreme

150. See, e.g., E. SCOLES & P. HAY, CONFLICT OF LAWS § 17.2, at 552 (1984). Lex loci
delicti requires the application of the law of the state where the accident (tort) occurred. Id.

151. See id. § 19.2, at 715. The situs rule requires the application of the law of the state
where the real property is located. Id.

152. 179 Ga. App. 888, 348 S.E.2d 113 (1986).
153. Id. at 888, 348 S.E.2d at 114.
154. Id.
155. Id.
156. Id. (citing Risdon Enters. v. Colemill Enters., 172 Ga. App. 902, 324 S.E.2d 738

(1984)).
157. 475 So. 2d 1211 (Fla. 1985).
158. 179 Ga. App. at 888, 348 S.E.2d at 114 (citing Snowten, 475 So. 2d at 1211 (result

consistent with the general rule in Georgia)). See O.C.G.A. § 19-3-8 (Supp. 1987).
159. 179 Ga. App. at 888-89, 348 S.E.2d at 114.
160. 115 Ga. App. 171, 154 S.E.2d 265 (1967).
161. 179 Ga. App. at 888, 348 S.E.2d at 113.
162. Id. at 889, 348 S.E.2d at 114 (distinguishing Harris v. Harris, 252 Ga. 387, 313

S.E.2d 88 (1984); Warren v. State, 255 Ga. 151, 336 S.E.2d 221 (1985)).
163. Id.
164. Id.
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Court of Florida had ruled in Ard v. Ard'" that "the doctrine of parental
immunity is waived to the extent of the parents' available liability insur-
ance coverage."" Although Georgia would not allow recovery in this situ-
ation, the court of appeals decided that the Florida rule was not so offen-
sive to Georgia public policy as to preclude recovery.""

The court of appeals applied the situs rule in Ryals v. Anderson,"'
stating that "[slince the property involved is located in Florida, the law of
that state governs the contract affecting title to land."1 9 Appellant at-
tempted to avoid a contract and, when unsuccessful, filed suit to rescind
the contract and recover her downpayment. Florida law provides that a
contract for the sale of a condominium is voidable by the buyer within
fifteen days of the buyer's execution of the contract and receipt of statu-
torily required documents. " Appellant attempted to void the contract
eight months later, on grounds that she never received the documents.

The court of appeals found that appellant acknowledged receipt of the
documents when she signed the sales contract.17 ' The Florida District
Court of Appeal had determined that signing a contract containing an
acknowledgement of receipt bound the purchaser to the terms of the sales
contract and precluded rescission even if the seller failed to comply with
the statute. 7 2 Appellant contended, however, that the trial court erred by
granting summary judgment to appellees because appellees offered to re-
turn one-half of the down payment when threatened with litigation. 73

The court upheld the trial court's grant of summary judgment, determin-
ing that an offer to settle or compromise was not admissible to prove lia-
bility under Florida law.174

In Kelly v. American Federal Savings & Loan Association, 75 the court
of appeals again applied the situs rule, this time in a case concerning a
foreclosure of real property located in Mississippi.'7 Appellee brought
suit to recover the balance due under a promissory note secured by a per-
sonal guaranty agreement. Appellee foreclosed on the real property also

165. 414 So. 2d 1066 (Fla. 1982).
166. 179 Ga. App. at 889, 348 S.E.2d at 114 (construing Ard, 414 So. 2d at 1066).
167. Id. See, e.g., Coleman v. Coleman, 157 Ga. App. 533, 278 S.E.2d 114 (1981).
168. 180 Ga. App. 568, 349 S.E.2d 801 (1986).
169. Id. at 568, 349 S.E.2d at 802 (citing Kollock v. Webb, 113 Ga. 762, 39 S.E. 339

(1901)).
170. Id. (citing FLA. STAT. § 718.503 (Supp. 1986)).
171. Id. at 568-69, 349 S.E.2d at 802.
172. Id. at 569, 349 S.E.2d at 802 (citing Chalfonte Dev. Corp. v. Rosewin Coats, Inc.,

374 So. 2d 618 (Fla. App. 1979)).
173. Id.
174. Id. (citing FLA. STAT. § 90.408 (Supp. 1986)).
175. 178 Ga. App. 542, 343 S.E.2d 755 (1986).
176. Id. at 542, 343 S.E.2d at 756.
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securing the note and credited the proceeds of the foreclosure sale against
appellant's outstanding indebtedness.1 7' Appellant did not dispute the
amount due, but contended that appellees' failure to comply with Missis-
sippi foreclosure law prevented appellees from asserting a deficiency judg-
ment against him.' s7

The court of appeals noted that Mississippi law presumes that a fore-
closure sale was valid and places the burden on the debtor to show that it
was invalid."7 Mississippi courts had held that "no right to a deficiency
judgment vests until plaintiff satisfies equity that it would be equitable,
in light of the sales price, to authorize a deficiency judgment."'80 The
Georgia court found that appellant alleged no facts to dispute the ade-
quacy of the price received in the foreclosure sale and that appellant
failed to meet his burden of proof; thus, a deficiency judgment against
him was proper."'

IV. REMEDIES

In Bank South, N.A. v. Harrell," the bank appealed a verdict award-
ing special damages, general damages, punitive damages, and attorneys'
fees.' 83 On the issue of special damages, the court of appeals found that
factual issues existed requiring resolution by a jury under proper instruc-
tions.' " Regarding general and punitive damages, the court noted that
the complaint originally requested only special and punitive damages,
which are types of tort damages.'8 ' The court stated that the case had not
been tried on a tort theory and that the most plaintiff had alleged and
proven was a possible breach of contract.'" The court determined that to
award exemplary damages in a breach of contract case, there must be a
breach of a legally imposed duty rather than a breach of a contractually
imposed duty.'8 7 The court disallowed the punitive damages because the
bank had not breached a legal duty.'8

Plaintiff added the request for general damages by amendment at the

177. Id.
178. Id. at 542-43, 343 S.E.2d at 757.
179. Id. at 543, 343 S.E.2d at 757 (citing Myles v. Cox, 217 So. 2d 31 (Miss. 1968)).
180. Id. (citing Mississippi Valley & Ins. Co. v. Home Constr. Co., 372 So. 2d 1270 (Miss.

1979)).
181. Id. at 543-44, 343 S.E.2d at 757.
182. 181 Ga. App. 64, 351 S.E.2d 263 (1986).
183. Id, at 64, 351 S.E.2d at 264.
184. Id. at 66, 351 S.E.2d at 266.
185. Id. (citing O.C.G.A. §§ 51-12-2(b), -5 (1985)).
186. Id. at 67, 351 S.E.2d at 266.
187. Id. (citing Maudlin v. Sheffer, 113 Ga. App. 874, 150 S.E.2d 150 (1966)).
188. Id.
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close of evidence. The court found that the trial court erred by allowing
this amendment, because the issue was not tried by express or implied
consent of the parties, and there was no evidence of general damages.'8'
The court stated that no evidence of bad faith in entering the contract or
of stubborn litigiousness supported the jury's award of attorneys' fees.'90

The trial court thus erred by denying appellant's motion for a directed
verdict on this issue. 91

In Hutto v. Shedd,"2 the court of appeals addressed the issue of dam-
ages for the negligent construction of a home. 93 The jury awarded dam-
ages in the amount of $30,725, representing the purchase price of the
home.'" The builder had contended that the cost of repairing the home
would be small and would take a few days. The owner presented evidence
that it would require a month to correct the problems and that it would
cost $20,108.'1

The court of appeals found that the measure of damages in this case
should have been the difference between the value of the house as it
should have been built and the value as it was actually built." Plaintiff
could establish the difference in value through evidence of the reasonable
cost of repairing the defect."97 The court found no evidentiary support for
an award in excess of $20,108."

The Georgia Supreme Court granted certiorari in Henderson v. Glen
Oak, Inc.1" to determine if the damages were duplicitous and if the evi-
dence supported the award of punitive damages.,00 The court reasoned
that since there were separate transactions to support recovery under
both tort and contract theories, the award was not duplicitous20 ' The
jury could have found aggravating circumstances in the tort action to sup-
port the award of punitive damages.202

The court of appeals examined the measurement of damages in a de-
fault in Hazlett & Hancock Construction Co. v. Virgil Womack Con-

189. Id. at 67, 351 S.E.2d at 266 (citing O.C.G.A. § 9-11-15(b) (1982)).
190. Id., 351 S.E.2d at 267.
191. Id. at 68, 351 S.E.2d at 267.
192. 181 Ga. App. 654, 353 S.E.2d 596 (1987).
193. Id. at 654, 353 S.E.2d at 596.
194. Id. at 655, 353 S.E.2d at 597.
195. Id.
196. Id. at 656, 353 S.E.2d at 598 (citing Classic Restorations v. Bean, 155 Ga. App. 694,

272 S.E.2d 557 (1980)).
197. Id. (citing Mabry v. Henley, 123 Ga. App. 566, 181 S.E.2d 884 (1971)).
198. Id.
199. 256 Ga. 619, 351 S.E.2d 640 (1987).
200. Id. at 619, 351 S.E.2d at 640-41.
201. Id., 351 S.E.2d at 641.
202. Id. (citing O.C.G.A. § 51-12-5 (1982 & Supp. 1987)).

[Vol. 39



1987] RECENT DEVELOPMENTS 427

struction Co. 0 3 The original suit contained counts alleging damages for
sums due and unpaid under a contract, for the same sums based on resti-
tution and quantum meruit, and for stubborn litigiousness and bad
faith.

2 0 4

Appellant contested the validity of the default judgment without proof
of damages by appellee and contended that the damages remained unliq-
uidated.201 The court of appeals noted that a default judgment presumed
that proper evidence supported every item of the complaint unless the
action involved unliquidated damages.20 " The court determined that the
amount of liquidated damages must be: (1) for a stated balance upon an
account 27 or (2) a pre-suit fixed price.208 The court was unable to mea-
sure the damages because the amount was not certain without evidence
outside of the pleadings, and therefore considered the amount unliqui-
dated for the purposes of a default judgment.""

In International Indemnity Co. v. Terrell,"'0 the court of appeals con-
sidered the award of prejudgment interest, penalties, and punitive dam-
ages on a liquidated claim. 11 The court determined that liquidation of
the claim occurred through the settlement between the parties and that
prejudgment interest accrued from the date of demand until paid.2 "

The court decided that appellee was not entitled to penalties and puni-
tive damages due to appellant's delay in paying the liquidated claim.2"
Appellant delayed to await the outcome of another case pending before
the United States Supreme Court.2 14 Because appellant had a reasonable
ground to contest the claim, an award of punitive damages was not
supportable.2"

The court set aside a jury verdict form that indicated liability, but con-

203. 181 Ga. App. 25, 351 S.E.2d 218 (1986).
204. Id. at 25, 351 S.E.2d at 21B.
205. Id. at 26, 351 S.E.2d at 219.
206. Id. (citing O.C.G.A. § 9-11-55(a) (1982)).
207. Id., 351 S.E.2d at 220 (citing Davies v. Turner, 61 Ga. App. 531, 6 S.E.2d 356

(1939)).
208. Id. at 27, 351 S.E.2d at 220 (citing Pittard Mach. Co. v. Eisele Corp., 166 Ga. App.

324, 304 S.E.2d 129 (1983)).
209. Id. (citing Copelan v. O'Dwyer, 159 Ga. App. 750, 285 S.E.2d 216 (1981)).
210. 178 Ga. App. 570, 344 S.E.2d 239 (1986).
211. Id. at 570, 344 S.E.2d at 241.
212. Id. at 570-71, 344 S.E.2d at 241-42 (citing O.C.G.A. § 7-4-15 (1982)). A thirty day

period from the date of demand is exempted under O.C.G.A. § 33-34-6(b) (1982). 178 Ga.
App. at 571, 344 S.E.2d at 242.

213. Id. at 573-74, 344 S.E.2d at 244.
214. Enfinger v. International Indem. Co., 170 Ga. App. 443, 317 S.E.2d 841, revd, 253

Ga. 185, 317 S.E.2d 816, cert. denied, 105 S. Ct. 433 (1984). 178 Ga. App. at 573, 344 S.E.2d
at 243.

215. 178 Ga. App. at 573, 344 S.E.2d at 243.
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tained no indication of the amount of damages in Rucker v. Camden
Telephone & Telegraph Co.2 s The court reasoned that the verdict was
incomplete, uncertain, and incapable of supporting a judgment21  The
court determined that the trial court erred by not sending the jury back
to render a proper verdict and that appellant was entitled to a new
trial.2 1

In Arilotta v. First Georgia Insurance Co.,21 appellees elected to re-
possess a piece of stolen jewelry rather than sue for monetary damages.22

Appellant had purchased the jewelry in good faith without knowledge
that it was stolen.22' The court noted the harshness of such a decision
upon an innocent party whose only redress was against his own insurer or
the person selling him the jewelry.2  Nevertheless, the court held that
under Georgia law appellees were entitled to the jewelry.2 '

Finally, in Moss v. Central State Hospital,2 4 the court of appeals dealt
with a declaratory judgment action. 6 The court examined cases in Flor-
ida2 and North Carolina2 7 and determined that appellants had no abso-
lute right to refuse a polygraph test.22 The court found that the inadmis-
sibility of polygraph results as evidence was not dispositive of a case
dealing with the use of a polygraph test in internal employment
investigations.

2
2

LYNN Scorr MAGRUDER

216. 181 Ga. App. 504, 506, 353 S.E.2d 50, 52 (1987).
217. Id. at 506, 353 S.E.2d at 52 (citing Sellers v. Mann, 113 Ga. 643, 39 S.E. 11 (1901)).
218. Id.
219. 179 Ga. App. 354, 346 S.E.2d 391 (1986).
220. Id. at 354, 346 S.E.2d at 391-92.
221. Id. at 355, 346 S.E.2d at 392.
222. Id. at 356, 346 S.E.2d at 393 (citing Gore v. Davis, 243 Ga. 634, 256 S.E.2d 329

(1979)).
223. Id.
224. 179 Ga. App. 359, 346 S.E.2d 580 (1986).
225. Id. at 359, 346 S.E.2d at 581.
226. Farmer v. City of Ft. Lauderdale, 427 So. 2d 187 (Fla. 1983) (public employees not

required to choose between polygraph test and dismissal from public employment).
227. Warren v. City of Asheville, 74 N.C. App. 402, 328 S.E.2d 859 (1985) (public em-

ployees must take polygraph if three conditions are met: (1) questions relate only to per-
formance of official duties; (2) answers cannot be used in subsequent criminal prosecution;
and (3) penalty for refusal is dismissal). The Georgia court adopted the North Carolina
approach. 179 Ga. App. at 361, 346 S.E.2d at 582.

228. 179 Ga. App. at 361, 346 S.E.2d at 582.
229. Id.


