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I. EXCLUSIVE REMEDY BAR

The exclusive remedy doctrine' remains broad and strong in Georgia.
This section reviews four efforts to avoid the exclusive remedy bar. In
each case, the effort to avoid the bar at trial failed and the trial court
granted motions for summary judgment against the employees.

In Modlin v. Swift Textiles, Inc.,2 the court of appeals reviewed a di-
rect attack on the immunity of a statutory employer. Swift Textiles con-
tracted with Potter-Shackleford to build a textile plant. Plaintiff, Jerry
Modlin, worked for Bahnson Service Company, an air conditioning sub-
contractor that Potter-Shackleford hired. Modlin suffered a strong elec-
trical shock while using a Black & Decker drill. This shock caused Modlin
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1. O.C.G.A. § 34-9-11 (1982) provides:
The rights and the remedies granted to an employee by this chapter shall exclude
all other rights and remedies of such employee, his personal representative, par-
ents, dependents, or next of kin, at common law or otherwise, on account of such
injury, loss of service, or death; provided, however, that no employee shall be de-
prived of any right to bring an action against any third-party tort-feasor, other
than an employee of the same employer or any person who, pursuant to a contract
or agreement with an employer, provides workers' compensation benefits to an
injured employee, notwithstanding the fact that no common-law master-servant
relationship or contract of employment exists between the injured employee and
the person providing the benefits.

2. 180 Ga. App. 726, 350 S.E.2d 273 (1986).
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to fall from the scaffolding he was standing on, through a hole in the first
floor level of construction, and onto the basement floor some thirty to
forty feet below.3 Modlin sued in a 'shotgun' fashion, naming as defend-
ants Black & Decker, Potter-Shackleford, and Swift. He alleged that the
drill was not merchantable and that Potter-Shackleford and Swift negli-
gently failed to maintain the premises." Potter-Shackleford and Swift
moved for summary judgment against Modlin and against each other on
their cross-complaints for contribution. The court granted Potter-Shack-
leford's motion for summary judgment against Modlin.s Relying upon
Wright Associates v. Rieder Jthe court held that Potter-Shackleford was
Modlin's statutory employer for workers' compensation purposes.' Wright
made it clear that the statutory immunity from suit includes the statu-
tory employer regardless of whether that statutory employer actually paid
workers' compensation benefits.'

In Mann v. Workman, Marion Mann and his wife Allena attempted
to sue a co-employee in his personal capacity, alleging negligence and loss
of consortium. The suit arose out of an automobile accident that occurred
en route to the employer's offices." Marion received workers' compensa-
tion benefits for approximately one year from his employer, Days Inn.
Workman moved for summary judgment on the ground that the Manns
were estopped from bringing suit pursuant to Official Code of Georgia
Annotated section 34-9-112 because Marion had received workers' com-
pensation benefits. s The court of appeals agreed, concluding that
Marion's acceptance of those benefits for nearly a year constituted an af-

3. Id. at 726, 350 S.E.2d at 273.
4. Id. at 729, 350 S.E.2d at 275.
5. The trial court granted Swift's motion for summary judgment on the basis that the

owner did not owe plaintiff any duty to provide safe working conditions. The court, citing
Bryant v. Village Centers, Inc., 167 Ga. App. 220, 305 S.E.2d 907 (1983), held that Potter-
Shackleford, the independent contractor, owed the sole duty. 180 Ga. App. at 727, 350
S.E.2d at 275.

6. 180 Ga. App. at 727, 350 S.E.2d at 275.
7. 247 Ga. 496, 277 S.E.2d 41 (1981). "
8. 180 Ga. App. at 731, 350 S.E.2d at 277.
9. 247 Ga. at 499-500, 277 S.E.2d at 43-44. In Modlin, Bahnson, not Potter-Shackleford,

paid the workers' compensation benefits. 180 Ga. App. at 727, 350 S.E.2d at 274-75. In
Wright Associates, Wright Associates never paid the workers' compensation benefits. 247
Ga. at 499, 277 S.E.2d at 43.

10. 181 Ga. App. 211, 351 S.E.2d 680 (1986), aff'd, 257 Ga. 70 (1987).
11. Workman and Mann went to a lounge and, contrary to company policy, consumed

some undetermined amount of alcohol. While they were returning to work, the car, driven
by Workman, flipped over. Mann was thrown through the windshield onto the ground. Id. at
211, 351 S.E.2d at 680.

12. O.C.G.A. § 34-9-11 (1982).
13. 181 Ga. App. at 211-12, 351 S.E.2d at 680-81.
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firmative act sufficient to trigger the bar of section 34-9-11.14 Therefore,
because Marion enjoyed those benefits, he was estopped to deny coverage
of his injury by the workers' compensation statute.9

Swanson v. Lockheed Aircraft Corp.' was another case in which plain-
tiff alleged that his injury did not arise out of and in the course of em-
ployment.1 7 While plaintiff was employed as a special courses instructor
at Lockheed, a Saudi student hit him in the face, causing him injury.
Swanson filed suit against the student and Lockheed. Lockheed moved
for summary judgment. In granting the motion for summary judgment,
the trial court held that the Workers' Compensation Act' s barred Swan-
son's tort action against Lockheed.' " Swanson asserted that the injury did
not arise out of and in the course of employment because the injury oc-
curred on a scheduled break when he was free to do what he wanted. The
appellate court held that even though the injury occurred during a sched-
uled break, Swanson was involved in an ongoing sequence of events that
clearly was related to his employment activities and responsibilities."0

Therefore, the scheduled break exception provided no basis to remove
Swanson's claims from the operation of the exclusive remedy provisions
of the Workers' Compensation Act."1

Swanson next argued that the injury resulted from the willful act of a
third person for reasons personal to him, thereby excluding the injuries
from workers' compensation coverage.2 Swanson believed that because
Saudis viewed blacks as subordinate, the attack was provoked in part be-
cause he was black. The court rejected this argument, noting that "Swan-
son's statements concerning alleged racial bias [were] clearly conclusory
allegations wholly unsupported by the record 2

1
3 and held that Swanson's

injury clearly occurred in the course of his employment." Thus, Swan-
son's only remedy was under the Workers' Compensation Act."

In Gunn v. Sims Crane Service, Inc.,26 Columbia Nitrogen Corporation

14. Id. at 213, 351 S.E.2d at 682.
15. Id. Mann alleged that his injury did not arise out of and in the course of his employ-

ment. The court, having affirmed the trial court's holding that he was estopped to deny
coverage of the injury by workers' compensation, did not address this issue. Id.

16. 181 Ga. App. 876, 354 S.E.2d 204 (1987).
17. Id. at 878, 354 S.E.2d at 206.
18. O.C.G.A. tit. 34, ch. 9 (1982 & Supp. 1987).
19. 181 Ga. App. at 877-78, 354 S.E.2d at 206.
20. Id. at 879, 354 S.E.2d at 207.
21. Id.
22. Id.
23. Id. at 880, 354 S.E.2d at 208.
24. Id.
25. Id.
26. 182 Ga. App. 24, 354 S.E.2d 653 (1987).

1987]



MERCER LAW REVIEW

contracted with Sims Crane Service to relocate a propane tank. Sims
agreed with Gary Concrete Company to supply the vehicle and driver for
moving the tank. Both Sims and Gary were involved in the loading and
moving operation. During the move, the tank rolled over the truck, killing
the driver, Gary's employee.2 Gary paid the appropriate workers' com-
pensation benefits. The decedent's wife sued Sims, Columbia, and Nipro,
Inc. Sims moved for summary judgment on the ground that it was a stat-
utory employer under the Workers' Compensation Act. The court granted
Sims' motion, and plaintiff appealed.28

On appeal, plaintiff attempted to avoid affirmance of summary judg-
ment by alleging that Sims and Gary did not have a principal contractor/
subcontractor relationship, but rather had the relationship of a shipper
and carrier within the rule of Gramling v. Sunshine Biscuits.29 Plaintiff's
theory was creative, but unsuccessful. The court distinguished Gramling
and ruled that the contract's ultimate purpose-to move goods-did not
change the relationship from that of contractor/subcontractor to shipper/
carrier and defeat the applicability of Official Code of Georgia Annotated
section 34-9-8.30 Thus, the trial court was correct in granting summary
judgment to Sims on the basis of entitlement to tort immunity as a statu-
tory employer.3 1

II. ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

A. Intoxication

In City of Buford v. Thomas,32 the court affirmed the grant of benefits
to the employee despite the fact that he had an elevated blood-alcohol
level at the time of the accident.33 The employee was injured when the
tractor-pulled bushhog he was operating ran over him. The seatbelt of the
tractor was unbuckled. A blood sample taken from the employee when he
was hospitalized reflected a blood-alcohol level of .139 .3 Approximately
ten months later, while hospitalized for a condition resulting from the
accident, the employee fell and was found at the foot of the bed. The
employee subsequently died from the injuries sustained in this incident

27. Id. at 24-25, 354 S.E.2d at 654.
28. Id.
29. 162 Ga. App. 863, 292 S.E.2d 539 (1982). In Gramling, the court refused to "view the

relationship between shipper and carrier as one that affords the shipper the status of statu-
tory employer for purposes of tort immunity." Id. at 864, 292 S.E.2d at 540.

30. 182 Ga. App. at 25, 354 S.E.2d at 654 (citing O.C.G.A. § 34-9-8 (1982)).
31. Id. at 26, 354 S.E.2d at 655.
32. 179 Ga. App. 769(2), 347 S.E.2d 713 (1986).
33. Id. at 772, 775, 347 S.E.2d at 716, 718.
34. Id. at 770, 347 S.E.2d at 715.
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and his wife brought a workers' compensation claim. 3 5

The administrative law judge (ALJ) awarded claimant compensation,
finding that the employee "was 'not intoxicated to the extent that his
judgment was impaired or his words or conduct were visibly impaired and
noticeably affected' ,,3' and that the intoxication was not the proximate
cause of his injury. The ALJ found that the employee may have un-
buckled his seatbelt to stand up on the tractor and look towards the
bushhog, and the tractor could have lurched forward, throwing him to the
ground.3 8 Since the employer presented no evidence to overcome this
"reasonable hypothesis," claimant was entitled to benefits.39

After a subsequent hearing, the ALJ awarded death benefits to claim-
ant, concluding that the "natural inference" from the evidence was that
the employee's weakness which caused his fall was the result of the bush-
hog injury and, therefore, the accident was the proximate cause of his
death.40 The court of appeals noted that although the employee had an
elevated blood-alcohol level at the time of the accident, there was evi-
dence to support the Board's finding that the employee was not intoxi-
cated to the extent that his judgment was impaired or his words or con-
duct were visibly impaired. 1 A finding of fact by a director or ALJ of the
State Board of Workman's Compensation, when supported by any evi-
dence, is conclusive and binding upon the courts."' The court therefore
affirmed the award of compensation and medical benefits.'

The employer challenged the award of death benefits, asserting that
the bushhog accident did not cause the death. The employer claimed that
the employee failed to follow his surgeon's instructions not to get out of
bed without assistance, and that the injury did not stem from a "'quasi-
course of employment' activity."" The employer also argued that since
the employee's injury stemmed from getting out of bed without assis-

35. Id.
36. Id.
37. Id.
38. Id.
39. This incident was an unexplained accident occurring in the course of employment.

Thus, a presumption arose that it was compensable. Lockhart v. Liberty Mutual Ins. Co.,
141 Ga. App. 476, 233 S.E.2d 810(2) (1977).

40. 179 Ga. App. at 771, 347 S.E.2d at 715. The foreman testified that he saw the em-
ployee only one-half hour prior to the accident and that the employee was sober. When the
employee purchased the beer between 3:00 and 5:00 p.m. on the day of the accident, the
employee's ex-wife testified that the employee was walking properly and was in control of
himself. The last co-worker who saw the employee operating the bushhog at 4:45 p.m. stated
that he did not detect any sign that the employee had been drinking. Id.

41. Id.
42. Id.
43. Id. at 775, 347 S.E.2d at 718.
44. Id. at 774, 347 S.E.2d at 717.
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tance, his simple negligence broke the causation chain. The court found,
however, that the evidence did not demand as a matter of law the conclu-
sion that the employee acted negligently when he tried to get out of bed
despite earlier instructions not to do so.4 Since the finder of fact found
no negligence on the part of the employee, the court rejected the em-
ployer's arguments despite the fact that the claimant was told to remain
in bed."' The court affirmed the Board's ruling, concluding that plaintiff
presented enough evidence to support a clear connection between weak-
ness from the employee's initial injuries and the fall resulting in his
death.'

B. Dual Mission

In Lavine v. American Insurance Co.,4 8 claimant and his wife were fos-
ter parents at Georgia Charlee Family Care, Inc. (GCFC). The couple
lived at the foster home. On November 3, 1983, GCFC terminated claim-
ant and his wife as foster parents. The effective date of the termination
was November 10, 1983. The couple had until the 10th to move their be-
longings out. Claimant, because of his upcoming dismissal, had trans-
ported personal belongings to his future home. While claimant was at the
house, his wife called and asked him to stop at a grocery store on the way
back to the foster home to buy groceries for breakfast the next morning.
Claimant used the same route back to the foster home that he would have
followed had his wife not requested this errand. Before reaching the store,
claimant was involved in an automobile accident and sustained substan-
tial injuries requiring hospitalization and surgery.'9

The ALJ denied the claim on the ground that the motive and purpose
of the trip was claimant's personal interest in removing his belongings
from the foster home.8 0 Since claimant would have made the journey re-
gardless of the incidental task for the employer, claimant did not sustain
the injuries in the course of his employment." The full Board reversed
and awarded claimant indemnity benefits and medical expenses.52 The

45. Id. at 773, 347 S.E.2d at 717.
46. Id. at 772, 347 S.E.2d at 716. The employer relied upon O.C.G.A. § 34-9-204 which

provides that no compensation for death shall be payable "if his death is caused by. . . a
neglect to follow any reasonable surgical treatment by a competent surgeon." 179 Ga. App.
at 773, 347 S.E.2d at 717 (citing O.C.G.A. § 34-9-204 (1982)).

47. 179 Ga. App. at 774-75, 347 S.E.2d at 718.
48. 179 Ga. App. 898, 348 S.E.2d 114 (1986).
49. Id. at 898-99, 348 S.E.2d at 115.
50. The ALJ relied upon Fulton County Civil Court v. Elzey, 101 Ga. App. 520, 114

S.E.2d 3S79 (1960).
51. 179 Ga. App. at 899, 348 S.E.2d at 115.
52. Id., 348 S.E.2d at 116.
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Board found that at the time of the injury, claimant had completed his
task of moving personal household goods and was en route to purchase
necessary supplies for the benefit of the employer at the time of the colli-
sion.53 Claimant was no longer engaged in a dual mission, but rather was
on a mission solely to benefit the employer. Evidence further showed that
claimant was on twenty-four-hour call and that GCFC required him to
live at the employer-provided housing seven days a week.5 4

The employer appealed to the superior court, which reversed the
Board's award and affirmed the ALJ's denial of the claim.55 The court of
appeals reversed the superior court's decision and granted claimant bene-
fits under the 'any evidence' rule." Since claimant had accomplished his
personal mission and was engaged in the duties of his employment, the
injury arose out of and in the course of his employment. 7 This decision
clearly reflects that 'dual mission' claims generally are decided solely
upon the facts."

C. Heart Attacks

In Southwire Co. v. Eason," the court of appeals ruled that although
doctors could not medically determine the exact date of claimant's heart
attack, the ALJ was authorized to find that claimant suffered a compen-
sable heart injury.60 During March 1983, claimant began to experience
chest pains. During August 1984, claimant experienced chest pain while
performing her work duties. On September 1, 1984, claimant experienced
severe chest pain, but worked the remainder of her shift and went home.
-Approximately one to one and a half hours later, claimant had chest

53. Id.
54. Id.
55. Id. at 900, 348 S.E.2d at 116.
56. Id. at 900-01, 348 S.E.2d at 116-17. The 'any evidence' rule states that "if there is

any evidence to support a finding of the Workers' Compensation Board, the superior court
may not reverse the award unless errors of law were committed." Id. at 900, 348 S.E.2d at
116. Construing the evidence most favorably to claimant as the prevailing party before the
board, the evidence was sufficient to support the court's findings. Therefore, the superior
court was bound to affirm the board's decision unless the board made an error of law. Id. at
900-01, 348 S.E.2d at 116-17.

57. Id. at 899, 901, 348 S.E.2d at 115, 117.
58. A lengthy dissent by Judge Deen discussed the positional risk theory, the dual pur-

pose doctrine, and the motivating purpose doctrine. In his dissent, Judge Deen noted that
the ALJ correctly applied the motivating purpose doctrine to the set of facts since the
claimant himself testified that he would have traveled the same route to deliver his furni-
ture and return even if he had no business errand to run. Thus, the accident did not arise
out of and in the course of claimant's employment, and Judge Deen would have affirmed the
superior court's ruling. 179 Ga, App. at 901, 348 S.E.2d at 117 (Deen, J., dissenting).

59. 181 Ga. App. 708, 353 S.E.2d 567 (1987).
60. Id. at 709, 353 S.E.2d at 569.
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pains so severe that she was unable to move. A doctor diagnosed claimant
as having a form of heart disease called Prinzmetal's angina pectoris,
which is noted for spontaneous and recurrent arterial spasms. One of the
doctors reporting in the case performed a coronary arteriogram, which
demonstrated a total occlusion of the right coronary artery. This doctor
reported that claimant had suffered a small but definite heart attack. 1

Affirming an award of compensation benefits, the court of appeals
noted the record showed that on September 1, 1984, claimant experienced
severe chest pains while at work and within one to one and a half hours
after she arrived home following her shift.2 Medical testimony showed
that emotional or physical stress could be the precipitating factor in heart
pain one hour after the stressful event occurred. The record also showed
that claimant's work was physically and emotionally stressful. 3 Based on
this and other evidence, the court affirmed the ALJ's award even though
the exact date of claimant's heart attack could not be determined. 4

D. Personal v. Business Motivation

In Handcrafted Furniture, Inc. v. Black,65 the court granted death ben-
efits on the ground that the death of the employee occurred for a business
reason, not for a personal reason." Black and Aylsworth were co-owners
of Handcrafted Furniture, Inc. Friction developed between Black and the
employees because Black would leave numerous times during the day,
would come in late many times, was inexperienced, and made numerous
mistakes. Black also refused to sell his fifty-percent ownership in the bus-
iness to Aylsworth. Aylsworth and several employees began planning to
murder Black. Eventually, Aylsworth, with the help of two employees,
murdered Black. The three murderers were arrested, convicted of murder,
and given life sentences. 7

The employer and insurer contended that the claim was not compensa-
ble since the employee was murdered for purely personal reasons. The
ALJ found that the murderers killed Black because he was a poor busi-
ness partner and because Aylsworth desired to gain complete control of
the business.8 The employer and insurer also contended that Mrs. Black

61. Id. at 708, 353 S.E.2d at 568-69.
62. Id.
63. Id. at 709, 353 S.E.2d at 569.
64. Id. Appellant tribunals utilize the 'any evidence' test in deciding disputed factual

issues. Since competent and credible evidence existed to support the award of the ALJ, the
court of appeals felt compelled to affirm. Id.

65. 182 Ga. App. 115, 354 S.E.2d 696 (1987).
66. Id. at 116, 354 S.E.2d at 699.
67. Id., 354 S.E.2d at 697-98.
68. Id. at 115-16, 354 S.E.2d at 698.
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had conspired with Aylsworth to murder her husband. The evidence
showed that Mrs. Black and Aylsworth were having an affair and that
they planned to murder Black to receive his insurance money. The ALJ
found Mrs. Aylsworth's testimony on this issue to be unworthy of belief.6
Aylsworth refused to answer any questions pertaining to his relationship
with Mrs. Black, but he testified that his relationship with Mrs. Black
had no bearing on the murder. 70

The court of appeals held that the evidence was sufficient to support
the findings and affirmed the award.7" The ALJ, as factfinder, has the
exclusive prerogative to make determinations of witness credibility.'2 The
courts of appeal are bound by the ALJ's findings if any evidence supports
those findings.'8 Upon review of the record in this case, the court found
no error in the ALJ's ruling.74 Thus, the ALJ did not err in finding Mrs.
Aylsworth's testimony concerning the love affair between her husband
and Mrs. Black unworthy of belief.'5

E. Psychological Injuries

In Howard v. Superior Contractors,76 the employee was injured in 1982
when he fell 225 feet from a tower at Three Mile Island. He received
treatment and workers' compensation benefits and returned to work in
less than a month. The following summer, claimant left Superior Contrac-
tors and took another job. He began to experience emotional problems
and consulted a mental health clinic. Claimant eventually had a break-
down and was hospitalized under the care of a psychiatrist. In June of
1984, he filed for a change in condition. The psychiatrist's medical report
indicated that claimant suffered from a "post traumatic stress syndrome
manifested by depression and anxiety." 7

The ALJ entered an award for Superior, relying upon ITT Continental
Baking Co. v. Comes.78 The full Board reversed, finding that post trau-
matic stress syndrome is different from depression and anxiety, and
human experience indicates that a fall of two hundred feet would cause

69. Id. at 116, 354 S.E.2d at 698.
70. Id.
71. Id. at 117, 354 S.E.2d at 699.
72. Id.
73. Id.
74. Id.
75. Id.
76. 180 Ga. App. 68, 348 S.E.2d 563 (1986).
77. Id. at 68, 348 S.E.2d at 564.
78. 165 Ga. App. 598, 302 S.E.2d 137 (1983). The court said that, although debilitating,

mild depression and a great deal of anxiety are neither mental nor nervous disorders. Thus,
neither are compensable. Id.
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problems, manifested by a traumatic stress syndrome." In an appeal by
the employer, the superior court reversed the Board.80 The court found
that the Board had erred in considering evidence which was not timely
submitted."' The superior court found further that, notwithstanding the
label of post traumatic stress syndrome, nothing in the record indicated
that the depression and anxiety claimant experienced were any different
than the symptoms claimant manifested in Comes.s1

The court of appeals s" held that the court in Comes "merely considered
the two terms, mild depression and anxiety as not constituting a mental
or nervous disorder having compensable significance." 4 In this case the
facts revealed an identifiable mental condition characterized and accom-
panied by depression and anxiety.85 Since the term "depression" "ranges
over a wide spectrum of human behavior from a relatively mild condition
to a serious mental disorder," the court concluded that the instant case
was not within the bounds of Comes.8" Although the psychiatrist's diag-
nosis did not establish that the post traumatic stress syndrome arose
from the fall, claimant testified that he had problems reliving the fall,
and that after the fall he experienced difficulty in coping and an increase
in sickness.8 7 The court held that a factfinder could consider this testi-
mony as demonstrating that the post traumatic stress syndrome resdlted
from the fall.8 Thus, applying the 'any evidence' rule, the court could not
say that there was no evidence to sustain the Board's findings, and that
the trial court erred in reversing the Board's award. 9

F. Willful Misconduct

In Ledbetter v. Pine Knoll Nursing Home,90 the employer and insurer
contested an award of disability benefits on the ground that the injury
resulted from the employee's willful misconduct. Claimant had injured
her back while working for a previous employer. Prospective employers

79. 180 Ga. App. at 69, 348 S.E.2d at 564.
80. Id.
81. Id.
82. Id. at 69-70, 348 S.E.2d at 564.
83. The only issue the court of appeals considered was whether Comes controlled this

case. The court held that it did not. Id. at 70, 348 S.E.2d at 564. Some critics of Comes,
however, suggest that the court has placed undue significance on a diagnostic label which
the court accepts as an identifiable mental condition.

84. Id. at 69-70, 348 S.E.2d at 564.
85. Id. at 70, 348 S.E.2d at 564.
86. Id.
87. Id.
88. Id., 348 S.E.2d at 565.
89. Id.
90. 180 Ga. App. 654, 350 S.E.2d 299 (1986).
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had subsequently refused to employ claimant after she informed them of
her back injury. The employer hired claimant as a nurse's aid after claim-
ant failed to disclose her prior injury, even though the employer asked if
she had such an injury. The superior court found that this misrepresenta-
tion was willful and "'set in motion the events leading to her second back
injury.' ,9 The superior court concluded that Official Code of Georgia
Annotated section 34-9-171' mandated reversal of the ALJ's award of
benefits.

3

The court of appeals rejected the superior court's findings and held
that the superior court erred in reversing the award of weekly income
benefits.' The court noted that to the extent claimant's misrepresenta-
tion may have resulted in her securing employment, it was indeed a factor
in the chain of events leading up to her injury." In Georgia, however, for
the willful misconduct of an employee to constitute a bar to workers'
compensation, the conduct must be the proximate cause of the injury."6

Under section 34-9-17, willful misconduct "which leads to the securing of
employment, as opposed to that which leads directly and naturally to the
occurrence of the actual subsequent injury itself, will [not] bar an injured
employee's claim for workers' compensation."'"

III. CHANGE IN CONDITION

The question occasionally arises concerning whether a claimant is enti-
tled to continued workers' compensation benefits if he is subsequently
incarcerated. On the one hand, the claimant remains unable to work. On
the other hand, the claimant has, by his own actions, removed himself
from the labor market.

The court of appeals addressed this issue in Howard v. Scott Housing
Systems." Howard was receiving workers' compensation benefits when
police arrested him on felony charges. While he was in jail pending trial,
the employer offered him a job that his physician had approved as suita-
ble employment for his impaired physical condition. Obviously, claimant
did not accept that job or report to work because of his incarceration."

The employer requested suspension of claimant's benefits due to his

91. Id. at 655, 350 S.E.2d at 300.
92. Id. O.C.G.A. § 34-9-17 (1982) provides that "[n]o compensation shall be allowed for

an injury or death due to the employee's wilful misconduct .
93. 180 Ga. App. at 655, 350 S.E.2d at 300.
94. Id. at 656, 350 S.E.2d at 301.
95. Id. at 655, 350 S.E.2d at 301.
96. Id., 350 S.E.2d at 300-01.
97. Id., 350 S.E.2d at 301; O.C.G.A. § 34-9-17 (1982).
98. 180 Ga. App. 690, 350 S.E.2d 27 (1986).
99. Id. at 690, 350 S.E.2d at 27.
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refusal to take the offered job, and the ALJ held a hearing on January 16,
1985.100 The ALJ left the record open for the receipt of additional evi-
dence to consider employer's request.101 Claimant pleaded guilty to an
indictment charging him with murder and armed robbery, and the court
sentenced him to life imprisonment on April 1, 1985.102 On April 22, 1985,
the AU entered an award which stated in pertinent part that "claimant
ha[d] unjustifiably refused to accept the tendered employment as his in-
ability to accept was brought about by his own wilful misconduct."103 The
employer suspended benefits effective from January 17, 1985, the day af-
ter the hearing.

The court of appeals concluded that while the suspension of benefits
was correct, the time of the suspension was not.1 0 4 Addressing an equal
protection argument, the court concluded that claimant's refusal to ac-
cept work was justified up to the time of the guilty plea.105 The court
reasoned that "where the claimant is receiving workers' compensation
benefits at the time of his arrest, his incarceration pending adjudication
of his guilt justifies his refusal of suitable employment which is offered to
him while he is incarcerated but before he is adjudicated guilty."'1 0

Therefore, claimant was entitled to receive benefits for the time he was
imprisoned until the date he pleaded guilty.10' The court said that to hold
otherwise would be to favor an accused who is capable of posting bail over
one who is unable to do so.108

IV. MEDIcAL BENEFITS

In Boaz v. K-Mart Corp., " the Georgia Supreme Court held that if an
employee can show that his symptoms emanate from a work-related in-
jury, an employer cannot both controvert the employee's claim for bene-
fits and demand that the employee accept treatment only from a em-
ployer-approved physician who asserts the employee is cured of his work-
related injury.110 If, however, the claimant sought and received treatment
before filing a claim for benefits, the employer and insurance carrier

100. Id.
101. Id.
102. Id.
103. Id.
104. Id. at 692, 350 S.E.2d at 29.
105. Id.
106. Id. at 691-92, 350 S.E.2d at 29.
107. Id. at 692, 350 S.E.2d at 29.
108. Id. at 691, 350 S.E.2d at 28.
109. 254 Ga. 707, 334 S.E.2d 167 (1985).
110. Id. at 710, 334 S.E.2d at 170. For a full discussion of Boaz, see Potter & Goodman,

Workers' Compensation, 38 MERCER L. REv. 431, 443 (1986).
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would not be responsible for those medical charges."'
In the survey period, two cases, Ledbetter v. Pine Knoll Nursing

Home,"' and State v. Tungler,' followed the rule in Scandrett v. Tal-
madge Farms.' 4 In each case the employee sought and received medical
care before filing a claim for benefits and thus denied the employer an
opportunity to controvert the claim. Under these circumstances, the med-
ical treatment is the sole responsibility of the employee, and the court
will not prevent the employer from denying the charges." 5

In ITT-Continental Baking Co. v. Powell,"6 claimant made no effort to
select from the employer's list of approved physicians. Instead, he chose
his own doctor and used that doctor's services before the employer filed a
notice to controvert. The court held that these medical expenses were the
employee's responsibility.' 7 The employee also alleged that the em-
ployer's failure to file a notice to controvert within twenty-one days after
knowledge of the injury precluded the employer from denying responsi-
bility for the medical services. The court of appeals rejected this argu-
ment in a lengthy discussion of the primary effect of the notice to
controvert."'8

In Pritchard Services v. Lett,"' the court of appeals distinguished
Powell and found the employer liable for medical expenses. ' 20 An em-
ployer-approved physician treated claimant through June 1, 1984, but the
physician released her to return to normal work activities as of May 21,
the date of the injury. Claimant requested to see another doctor for a
second opinion, and the employer made an appointment for her to see a
second physician on the posted list. Claimant cancelled the appointment
and instead sought treatment from an unauthorized doctor of her own
choice. This doctor continued to treat claimant on a daily basis, and she
did not return to work. On August 27, 1984, another of the employer's
doctors examined claimant and said she was capable of resuming normal
work activities. When claimant requested indemnity benefits on the basis
of continuing disability, the employer and its insurer filed a notice to con-
trovert those benefits.2

111. Scandrett v. Talmadge Farms, Inc., 174 Ga. App. 547, 550, 330 S.E.2d 772, 775
(1985).

112. 180 Ga. App. 654, 350 S.E.2d 299 (1986).
113. 181 Ga. App. 21, 351 S.E.2d 248 (1986).
114. 174 Ga. App. 547, 330 S.E.2d 772 (1985).
115. Id. at 549-50, 330 S.E.2d at 774.
116. 182 Ga. App. 533, 356 S.E.2d 267 (1987).
117. Id. at 534, 356 S.E.2d at 269.
118. Id. at 535, 356 S.E.2d at 270-71.
119. 183 Ga. App. 298, 358 S.E.2d 842 (1987).
120. Id. at 301, 358 S.E.2d at 845.
121. Id. at 298, 358 S.E.2d at 843.
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The ALJ ordered the employer to pay benefits to claimant from May
22 though August 27.122 The ALJ also ordered the employer and its in-
surer to reimburse claimant for all medical expenses because they had
controverted her claim. " In affirming the award, the court of appeals
relied upon Georgia Power Co. v. Brasill2 "4 and Boaz, asserting that if the
employee can show that his symptoms emanate from a work-related in-
jury, the employer cannot controvert the employee's claim for benefits
and demand that the employee accept treatment only from a panel physi-
cian who asserts that the employee is cured of his work-related injury. "

This does not appear to be the situation in this case, however, inasmuch
as the employer offered claimant an appointment with a panel physician
who had not previously seen claimant. The court cannot consistently as-
sert that the "employer made an appointment for her [claimant] to be
examined by the second approved physician on the posted list"'2" and
then say that the employer and insurer "failed to adequately meet their
duty of providing treatment.'"'

V. BENEFITS

A. Permanent Partial Disability

In N. G. Gilbert Corp. v. Cash,26 and State v. Birditt"' the court of
appeals addressed the amount of permanent partial disability that claim-
ants were entitled to receive. In Cash, claimant sustained injuries when
he fell seventy feet out of a pine tree. The treating physician made three
determinations concerning the percentage of permanent partial disability
claimant suffered: the first in December 1983, the second in February
1984, and the third after claimant underwent surgery in 1985. The ALJ
found that Official Code of Georgia Annotated section 34-9-263(c)1 30 enti-
tled claimant io 425 weeks of benefits, based upon the doctor's ratings on
the permanent disability to his back, left arm, left hand, left leg, left foot,

122. Id. at 298-99, 358 S.E.2d at 843.
123. Id.
124. 171 Ga. App. 569, 320 S.E.2d 573 (1984). In Brasill, the employer cut claimant off

from receiving any medical benefits, and the court held that the employee was therefore
entitled to see any doctor of his choice. Id. at 570, 320 S.E.2d at 574. Of course, this was not
the situation in Pritchard since the employer had not suspended medical benefits, but actu-
ally had made claimant an appointment with another doctor from the panel. 183 Ga. App.
at 298, 358 S.E.2d at 842.

125. 183 Ga. App. at 300, 358 S.E.2d at 844.
126. Id. at 298, 358 S.E.2d at 843.
127. id. at 301, 358 S.E.2d at 845.
128. 181 Ga. App. 775, 353 S.E.2d 840 (1986).
129. 181 Ga. App. 356, 352 S.E.2d 203 (1986).
130. O.C.G.A. § 34-9-263(c) (1982 & Supp. 1987).
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and right leg.1 31 The Board combined the disability of the left hand and
arm into one overall percentage and the left leg and foot into another,
and determined that claimant was entitled only to 329.75 weeks of bene-
fits. 3' The superior court held that the Board erred as a matter of law
when it reversed the ALJ's findings after altering the method of comput-
ing claimant's benefits.1 3

The court of appeals ruled that the ALJ's findings were proper, and
claimant was entitled to benefits for permanent partial disability for each
specified individual member injured in the accident.' 34 The Board erred
as a matter of law when it discounted the individual injuries claimant
incurred to his left hand and foot.' 3 The method the Board used would
be proper only when damage to one major member so negatively impacts
on a second major member that, despite the absence of an injury to the
second member, a permanent physical impairment results in the second
member.'

3

In Birditt, claimant sustained head injuries, including a skull fracture,
when a patient attacked her at the Georgia Regional Hospital in Novem-
ber 1984. Claimant returned to work two weeks after she was injured. The
employer paid her medical expenses and paid her salary in lieu of com-
pensation while she was out of work. Claimant continued to experience
"problems" after she returned to work, including stuttering, loss of mem-
ory, and loss of concentration. In February 1985, claimant's physician
gave her a ten-percent disability rating to the body as a whole because of
the after effects of her post concussion syndrome and other problems.
The doctor noted that her condition could improve in the future and that
post concussion headaches of the type suffered by claimant take six to
nine months to improve totally.' 37

Since claimant had not reached maximum medical improvement and
her injuries could not be considered permanent, the ALJ declined to
grant claimant's permanent partial disability benefits.1 38 The superior

131. 181 Ga. App. at 775, 353 S.E.2d at 841. Dr. Clarke gave a thirty-five percent perma-
nent physical impairment rating to claimant's arm, a twenty percent rating to the left wrist,
and an eighty percent rating to the left hand. Dr. Clarke then related the hand to claimant's
left arm as a whole to come up with an overall percentage. Due to injuries to claimant's left
leg, Dr. Clarke gave him a fifteen percent rating. Dr. Clarke then combined the ankle and
foot to come up with a twenty-five percent rating to the foot. Dr. Clarke then calculated the
permanent impairment to the left leg as a whole. Id. at 776, 353 S.E.2d at 842.

132. Id. at 775, 353 S.E.2d at 841.
133. Id.
134. Id. at 776, 353 S.E.2d at 842.
135. Id.
136. Id.
137. Bird, 181 Ga. App. at 356, 352 S.E.2d at 203.
138. Id., 352 S.E.2d at 204.
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court reversed, stating that claimant need not demonstrate maximum im-
provement to receive permanent partial disability benefits."3'

The court of appeals, reversing the superior court, held that a perma-
nent partial disability is a disability "partial in character but permanent
in quality."140 As the name implies, permanent partial disability requires
a finding that the loss is permanent in quality."M  The board was correct
in finding that claimant's injuries were not permanent in quality since
claimant had not reached maximum improvement. 2

B. Salary in Lieu of Compensation

In State v. Graul,14s the issue was the effect of benefits of salary the
employer paid to claimant in lieu of compensation. After claimant suf-
fered a back injury at work, she worked intermittently on restricted duty
until December 6, 1984. At this time the food service operation closed for
the quarter break. The employer told her that she could not return to
work unless she was physically able to perform all the duties she had
performed prior to her injury. Claimant was not able to return to work
under these conditions. Claimant was able to use her sick leave and an-
nual leave benefits for the days she did not work, and thus received her
full salary until February 18, 1985. The employer also paid claimant's
medical expenses. The employer told claimant that she would receive
workers' compensation after her leave benefits ceased. Instead, the em-
ployer filed a notice to controvert claimant's benefits, denying any lost
time after October 22, 1984.144

The ALJ found that the employer paid claimant her full salary in lieu
of workers' compensation benefits during all of the time she was absent
from work following her 1984 injury.'4 Thus, the burden of proof was on
the employer to show a change in condition in claimant's wage-earning
capacity. The ALJ, however, found that the employer failed to demon-
strate that suitable work was available to claimant.'46 The ALJ also found
that claimant was unable to perform the job her employer offered to her

139. Id. at 357, 352 S.E.2d at 204. The court relied upon Davis v. General Motors Corp.,
166 Ga. App. 401, 304 S.E.2d 402 (1970), in which the court stated that proof that an ex-
isting incapacity is permanent is not necessary to support an award for either loss of earning
capacity or loss of use of a specific member. 166 Ga. App. at 402, 304 S.E.2d at 403.

140. 181 Ga. App. at 357, 352 S.E.2d at 204 (citing O.C.G.A. § 34-9-263 (1982 & Supp.
1987)).

141. Id.
142. Id.
143. 181 Ga. App. 573, 353 S.E.2d 70 (1987).
144. Id. at 573-74, 353 S.E.2d at 70-71.
145. Id. at 574, 353 S.E.2d at 71.
146. Id.
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in January 1985.147 The ALJ ordered employer to pay claimant benefits
commencing February 19, 1985."4 The court of appeals, affirming, held
that the employer had the burden to justify the suspension of benefits,
because claimant was not working when employer suspended the benefits
on February 18, 1985.49 The employer contended that claimant never re-
ceived benefits, but the court rejected this argument because use of the
annual leave and sick leave demonstrated that employer paid claimant
her full salary in lieu of workers' compensation until February 18, 1985.150
If claimant had been paid her salary only through December 1984, the
court might have viewed the case differently.' 5' Since the employer paid
claimant full salary until February 18, 1985, however, it is clear that
claimant was paid salary in lieu of workers' compensation.152

C. Settlements

In Caldwell v. Perry,1° s the employee was injured when she fell from a
ladder. The employer subsequently terminated the employee. At the time
of the termination, the employee had various claims against the employer
that were not connected with her fall and injury. The employee signed a
document in return for a $1500 settlement containing language indicative
of a general release in favor of the employer. The document did not spec-
ify that a claim for an injury arising out of and in the course of her em-
ployment was among those settled. The employee subsequently filed a
claim for workers' compensation benefits, and the ALJ ordered the em-
ployer to pay certain medical expenses and income benefits.", After the
award was final, the employer and its insurer paid claimant, but credited
the award by $1500, the sum claimant had received in exchange for exe-
cution of the general release.1 6

Claimant sought another hearing concerning a change in condition and
the issue of the $1500. In this hearing, the ALJ found there had been a
change in condition and that the employer and insurer wrongfully sub-
tracted $1500 from the award.'" The judge also assessed a twenty percent

147. Id.
148. Id.
149. Id. at 575, 353 S.E.2d at 72.
150. Id.
151. Id.
152. Id. Further, since the employer failed to file a WC-2 to reflect that claimant was

receiving salary in lieu of compensation, the board imposed a $500 penalty pursuant to
O.C.G.A. § 3 4 -9 -18(a) (1982). 181 Ga. App. at 574, 353 S.E.2d at 71. The employer, however,
would have had difficulty filing the WC-2 after denying the claim.

153. 179 Ga. App. 682, 347 S.E.2d 286 (1986).
154. Id. at 682, 347 S.E.2d at 287.
155. Id.
156. Id. at 683, 347 S.E.2d at 287.
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penalty. 517 The employer and insurer appealed, contending that the lan-
guage of the release was broad enough to bar claimant from pursuing a
workers' compensation claim." The court of appeals held that since the
release was neither submitted to nor approved by the Board, it had no
effect on any claim for workers' compensation benefits.59

D. Penalties

In Atlanta Janitorial Service v. Jackson,"" the ALJ found that claim-
ant was entitled to benefits from November 1, 1983, until terminated by
law." ' The full Board affirmed the award. 2 On October 29, 1984, appel-
lants filed notice of a lump sum payment to claimant. This sum was to
cover payments from November 1, 1983, until February 1, 1984. Appel-
lants then filed a WC-2 suspension-of-benefits form. They failed, how-
ever, to attach the supporting material and to give a ten-day notice.16 3

Claimant then filed an "Application for Order to Enforce Payments
and Penalties and Request for Hearing on Attorney Fees. '" 4 Claimant
alleged that the termination of benefits violated the award requiring ben-
efits to continue until properly terminated. After a hearing, the ALJ held
that the employer and insurer's retroactive suspension of claimant's bene-
fits, as of February 1, 1984, was improper and "an arrogant act of defi-
ance" to the state Board. s65 Since the employer failed to timely pay
claimant for thirty-six weeks, the judge assessed a $36,000 penalty against
the employer and insurer."" The judge felt that the employer and insurer

157. Id.
158. Id. O.C.G.A. § 34-9-10 (1982) provides that "Inlo contract or agreement, written,

oral, or implied, or any .. .other device shall in any manner operate to relieve any em-
ployer in whole or in part from any obligation created by this chapter except as otherwise
provided in this chapter."

159. 179 Ga. App. at 683, 347 S.E.2d at 287. O.C.G.A. § 34-9-15 (1982) provides that
settlements of claims under the Workers' Compensation Act must provide for payments in
the time and manner specified in the Act and must be filed with and approved by the state
Board. As for the credit itself, the court noted that the issue of the $1500 credit was not
raised prior to the original award of compensation to the claimant. 179 Ga. App. at 683-84,
347 S.E.2d at 287. As the award was res judicata, when the employer failed to obey and
follow this award, it did so at its own peril. Thus, requiring the appellants to pay the claim-
ant the $1500 plus the additional penalty was correct. Id.

160. 182 Ga. App. 155, 355 S.E.2d 93 (1987).
161. Id. at 155-56, 355 S.E.2d at 94-95.
162. Id. at 156, 355 S.E.2d at 94.
163. Id. Pursuant to Board Rule 221(i)(4) and O.C.G.A. § 34-9-221(i) (1982 & Supp.

1987).
164. 182 Ga. App. at 156, 355 S.E.2d at 94.
165. Id.
166. Id., 355 S.E.2d at 95.
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willfully failed to follow the Board's directive thirty-six times.1' 7 The em-
ployer and insurer appealed to the full Board.

The full Board adopted the ALJ's decision, but reduced the $36,000
penalty to $3600.' The superior court affirmed the award of the full
Board under the 'any evidence' test. 6* The court of appeals reversed.170

The court of appeals noted that claimant's application for an order to
enforce the payments sought only an assessment of an additional twenty
percent of accrued benefits and $500 in attorney fees, but did not contain
a petition for assessment of civil penalties.17 1 Appellants received no no-
tice that the ALJ would assess civil penalties against them. 72 Further-
more, the court felt that appellants did not have an adequate opportunity
to defend on this issue; therefore, the ALJ violated appellants' constitu-
tional rights of due process.17 The court of appeals remanded the issue to
the Board for proper procedural resolution.1 7 4

E. Superadded Injury

In Sanders v. Georgia-Pacific Corp. 75 claimant suffered a foot injury
in 1974. In 1976, claimant received a lump-sum payment. After final pay-
ment, the employer continued to pay claimant's ongoing medical ex-
penses. 7 1 In 1981, claimant contended that the skin graft surgery necessi-
tated by the original injury to his left leg had caused a superadded injury

167. Id.
168. Id. at 157, 355 S.E.2d at 95.
169. Id.
170. Id. at 159, 355 S.E.2d at 96-97.
171. Id. at 157, 355 S.E.2d at 95.
172. Id. The employer and insurer also argued that the award was void as a matter of

law, because it contained language stating that if an appeal arose from the award by the
employer and insurer then the full Board should recommend revocation of the insurance
carrier's permit. The court ruled that this had a chilling effect on the appellants' right to
appeal and noted that a change in condition hearing was an inappropriate proceeding in
which to address the revocation of an insurance carrier's permit. Id. at 158, 355 S.E.2d at 95.
Since the language was separate and distinct from the main language of the award, however,
the court did not invalidate the entire award, but rather ordered the Board to strike the
language from the award. Id.

173. Id. at 157, 355 S.E.2d at 95.
174. Id.
175. 181 Ga. App. 757, 353 S.E.2d 849 (1987). This was the second appearance of this

workers' compensation case at the court of appeals. In Georgia-Pacific Corp. v. Sanders, 171
Ga. App. 799, 320 S.E.2d 850 (1984), the court considered whether the two-year statute of
limitations contained in former GA. CODE ANN. § 114-709 commenced on the date on which
the employer filed the notice of final payment or if it was tolled because of continued pay-
ment of medical expenses. The court held that the two-year statute of limitations was called
and thus, as final payment had not been made at that time, the case was remanded for
determination of income benefits to the claimant. 171 Ga. App. at 804, 320 S.E.2d at 854.

176. 171 Ga. App. at 799, 320 S.E.2d at 850.
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to his right leg, entitling him to further benefits. The ALJ found that
claimant had suffered only a specific member injury.17 Thus, the judge
held that claimant was entitled to seventy-five weeks of temporary total
disability, and when that period expired, claimant would not be entitled
to further benefits." s The Board, the superior court, and the court of ap-
peals affirmed.79

On appeal, claimant, relying upon London Guarantee & Accident Co.
v. Ritchey,180 contended that the disability required to receive additional
benefits under Official Code of Georgia Annotated section 34-9-263"'s for
a superadded injury need not necessarily result solely from the specific
member injury. Instead, claimant argued that the disability may result
from the combination of the superadded injury and the specific member
injury. The court, rejecting this argument, found that claimant's disabil-
ity was due solely to his original specific member injury."2 Therefore,
claimant was not entitled to any additional benefits for disability result-
ing from that injury.183 The court felt that the employer already had com-
pensated claimant for his specific member injury.'8 To allow claimant to
receive additional compensation without requiring any additional disabil-
ity could allow a double recovery for the same specific member injury."5

The court stated that the law did not intend this result."8

VI. ArrORNEY FEES

The court of appeals, in Hardee's v. Bailey,187 determined that the as-
sessment of add-on attorney fees should be calculated not only on income
benefits, but on penalties as well."' In Hardee's, the ALJ awarded add-on
attorney fees against the employer and insurer based upon benefits and
penalties due for late payment under Official Code of Georgia Annotated
section 34-9-221(e).' 89 The employer and insurer argued that penalties

177. 181 Ga. App. at 758, 353 S.E.2d at 850.
178. Id.
179. Id. at 759, 353 S.E.2d at 851. Actually, the court of appeals affirmed the award for

disability of the left leg, but reversed and remanded because they felt the Board erred in not
allowing some award for the right leg's temporary injury. Id. at 760, 353 S.E.2d at 852.

180. 53 Ga. App. 628, 186 S.E. 863 (1936).
181. O.C.G.A. § 34-9-263 (1982 & Supp. 1987).
182. 181 Ga. App. at 759,'353 S.E.2d at 851.
183. Id.
184. Id.
185. Id.
186. Id.
187. 180 Ga. App. 332, 349 S.E.2d 211 (1986).
188. Id. at 332, 349 S.E.2d at 211.
189. Id., 349 S.E.2d at 212. See O.C.G.A. § 34-9-108(b)(3) (1982 & Supp. 1987). The

award stated: "Without deduction from benefits due to the claimant, an amount represent-
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were not income benefits or compensation under Official Code of Georgia
Annotated section 34-9-108(b)(3),'" but the court disagreed."' It held
that the purpose of section 34-9-221 9

2 was to provide immediate financial
assistance to injured employees and to furnish a speedy and inexpensive
final settlement of claims.'" When the ALJ assesses a penalty for viola-
tion of the Code, the penalty is properly characterized as part and parcel
of the compensation awarded since it is an increase in compensation
rather than a separate and distinct benefit.1'

In Brigmond v. Springhill Homes of Georgia,'"5 claimant sustained a
work-related injury and received workers' compensation benefits. Claim-
ant's physician determined that claimant suffered a thirty-five percent

* permanent partial disability to the body as a whole. The physician subse-
quently released claimant to return to light-duty work. Claimant found a
suitable light-duty job, and his physician approved. Upon claimant's re-
turn to work, the employer suspended total disability payments and com-
menced permanent partial disability benefits. Claimant worked three
days and stopped. Claimant requested a hearing, seeking full benefits.
Claimant's treating physician could find no reason for the claimant's mul-
tiple complaints or his inability to return to work.'"

The ALJ, after granting claimant's benefits,97 ruled that the em-
ployer's defense of the proceeding was unreasonable and assessed add-on
attorney fees. 98 The court of appeals affirmed the superior court's rever-
sal concerning the attorney fees.'" The court held that the employer's

ing 33- 1/h % of all income benefits and penalties which have accrued to date, and an amount
representing 33-1A % of all income benefits and penalties which are payable in the future
. .180 Ga. App. at 332, 349 S.E.2d at 212.

190. O.C.G.A. § 34-9-108(b)(3) (1982 & Supp. 1987).
191. 180 Ga. App. at 333, 349 S.E.2d at 213.
192. O.C.G.A. § 34-9-221 (1982 & Supp. 1987).
193. 180 Ga. App. at 332, 349 S.E.2d at 211 (citing Southeastern Aluminum Recycling v.

Rayburn, 172 Ga. App. 648(1), 324 S.E.2d 194 (1984)).
194. Id. at 333, 349 S.E.2d at 213. The court also established requirements concerning

the sufficiency of evidence to support the amount awarded as attorney fees. Id. The court
ruled that whenever the Board assesses attorney fees against the employer and insurance
carrier, the Board must base the decision upon appropriate grounds and upon proper evi-
dence of the reasonable value of the attorney's services. Id. The claimant's attorney failed to
tender into evidence the employment contract and only stated that he expended eighteen
hours in the case at seventy-five dollars per hour. This failure was not enough for the Board
to determine what evidence of reasonable value of services it could rely upon to make an
award of attorney fees. Id. See generally State v. Mitchell, 177 Ga. App. 333(2), 339 S.E.2d
384 (1985).

195. 180 Ga. App. 875, 350 S.E.2d 846 (1986).
196. Id. at 876, 350 S.E.2d at 846.
197. Id.
198. Id.
199. Id. at 877, 350 S.E.2d at 847.
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defense was reasonable because of conflicting medical evidence.200 There-
fore, based on the premise that the ALJ cannot assess attorney fees when
the employer's defense is reasonable, the court held that the superior
court did not err by reversing the award of attorney fees.20

VII. OCCUPATIONAL DISEASE

In Price v. Lithonia Lighting Co.,202 the supreme court addressed the
constitutionality of Official Code of Georgia Annotated section 34-9-
285.2 This section is the apportionment provision allowing the reduction
of benefits on the basis of non-job-related causes of occupational disease.
When an occupational disease is not involved, however, the Worker's
Compensation Act contains no such comparable apportionment provision.
In Price, appellant argued that this disparity in treatment violated the
Equal Protection Clause of the fourteenth amendment. The court re-
jected this argument and held that justifiable and rational reasons sup-
ported the legislature's creation of the apportionment rule for occupa-
tional diseases and other rules for other compensable injuries.2 0 '

In Hudson v. Vulcan Materials Co.,20 6 the court of appeals reviewed a
truly archaic provision of the occupational disease statute. Official Code
of Georgia Annotated section 34-9-334206 addresses only those disabilities
or deaths that result from silicosis or asbestosis. Through the use of a
formula, this provision limits compensation for claims that fall within its

200. Id. at 876, 350 S.E.2d at 847.
201. Id. (citing Georgia-Pacific v. Sanders, 171 Ga. App. 799, 804, 320 S.E.2d 850, 853-54

(1984)).
202. 256 Ga. 49, 343 S.E.2d 688 (1986).
203. O.C.G.A. § 34-9-285 (1982) reads:

Where an occupational disease is aggravated by any other disease or infirmity not
itself compensable or where disability or death from any other cause not itself
compensable is aggravated, prolonged, accelerated, or in any other wise contrib-
uted to by an occupational disease, the compensation payable shall be reduced
and limited only to such proportion of the compensation that would be payable if
the occupational disease were the sole cause of the disability or death as such
occupational disease, as the causative factor, bears to all the causes of such disa-
bility or death.

204. 256 Ga. at 52, 343 S.E.2d at 691. Although the legislature in 1987 significantly re-
formed the occupational disease statute, it left the apportionment provision intact.

205. 179 Ga. 341, 346 S.E.2d 117 (1986).
206. O.C.G.A. § 34-9-334 (1982 & Supp. 1987) provided for the maximum amount of

compensation and death benefits payable for disability or death to be $500 plus an increase
at the rate of $50 per month for every month from May 1946 to the date in which disability
occurs. Under the formula, Hudson would have been entitled to a maximum of $22,300 cal-
culated by the addition of $500 (for the first month) plus $50 per month for the 436 months
between May 1946 and his date of disability.
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scope. 0 In Hudson, claimant asserted that the limiting aspect of section
34-9-334 no longer was applicable and that section 34-9-256(b)(4) gov-
erned the maximum amount allowable.2 0 8 Although the court noted that
appellant presented a strong policy argument, it ruled that Harrison v.
Southern Talc Co. controlled the issue.2 0 ' In Harrison, the supreme court
rejected a constitutional challenge to this same code provision.21 0 The
court of appeals, following Harrison, indicated that this was a matter that
addressed itself to the General Assembly.2 ' In fact, the 1987 General As-
sembly did act to delete this code section.' 1 2

VIII. STATUTE OF LIMITATIONS

In 1983 the court of appeals recognized a creative theory to avoid a
statute of limitations bar, and in so doing, enhanced the importance of a
properly posted panel of physicians. 1 3 The court established the rule that
"if an employer fails to maintain the required panel of physicians, ...
the medical treatment received by an employee on account of the employ-
ment-related injury is deemed, for statute of limitations purposes, to be
remedial treatment furnished by the employer. ' 21 4 Also, if a claim is filed
within one year of that last treatment, the claim is timely.21 5

In Poissonnier v. Better Business Bureau of West Georgia-East Ala-
bama, Inc.,2"  however, the court placed a limitation on this theory.
Claimant's employer paid for her initial medical treatment when she sus-
tained an on-the-job injury. Claimant lost no time from work and re-
ceived no further medical treatment for approximately thirty months.
Claimant then consulted a chiropractor and two other doctors. They tes-
tified that claimant's symptoms were associated with her on-the-job in-
jury. Three months later, claimant filed a workers' compensation claim.2 1

1

207. O.C.G.A. § 34-9-334 (1982).
208. Id. § 34-9-256(b)(4). This would have provided for a maximum of $32,500.
209. 245 Ga. 212(2), 264 S.E.2d 2 (1980).
210. Id. at 212-13, 264 S.E.2d at 3. At the time of this 1980 case, the provision was GA.

CODE ANN. § 114-815, which became O.C.G.A. § 34-9-334 (1982).
211. 179 Ga. App. at 342, 346 S.E.2d at 119.
212. O.C.G.A. § 34-9-334 (Supp. 1987).
213. See generally Georgia Institute of Technology v. Gore, 167 Ga. App. 359, 306

S.E.2d 338 (1983).
214. Id. at 359, 306 S.E.2d at 339. O.C.G.A. § 34-9-82(a) (1982) provides:

The right to compensation shall be barred unless a claim therefor is filed within
one year after injury, except that if ... remedial treatment has been furnished by
the employer on account of the injury the claim may be filed within one year after
the date of the last remedial treatment furnished by the employer ....

215. 167 Ga. App. at 360, 306 S.E.2d at 339.
216. 180 Ga. App. 588, 349 S.E.2d 813 (1986).
217. Id. at 588, 349 S.E.2d at 813.
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Because the employer did not have a properly posted panel of physicians
as required by Official Code of Georgia Annotated section 34-9-201(e), "18

the ALJ held that the claim was timely filed.21' The full Board overruled
the ALJ on the ground that only an ongoing course of medical treatment
would toll the statute of limitations.22 0 The court of appeals agreed with
the Board that to toll the limitation period forever because of an em-
ployer's failure to post a panel of physicians would be unreasonable.2 2 '

Therefore, the court held that "medical treatment which is deemed, for
statute of limitation purposes, to be remedial treatment furnished by the
employer must be commenced within the original period of limitation,
i.e., within one year of the job-related injury or of previous employer-
furnished treatment." 222 The court felt that the statute of limitations
barred the claim because treatment occurred thirty months after the
events that began the running of the period of limitation.2 3

IX. PROCEDURE

A. Average Weekly Wage

In Masterpiece Finishing Co. v. Callahan,22 4 the parties stipulated that
claimant was employed to work eight hours per day, five days a week, at
$4.75 an hour. The parties submitted a wage statement into evidence
which showed that in the thirteen weeks prior to claimant's injury, he had
worked fifty-seven out of the sixty-five work days, with five five-day work
weeks and with only four-day work weeks in the remaining eight weeks.
Claimant had only worked two full forty-hour work weeks.2 " The issue
was whether claimant's applicable average wage base was his full-time
weekly wage, pursuant to section 34-9-260(3),226 or one-thirteenth of his
actual wages in the thirteen weeks preceding his injury, pursuant to sec-
tion 34-9-260(1).27

The ALJ found claimant had not worked "substantially the whole" of
the thirteen week period preceding his injury.22 ' The ALJ therefore used

218. O.C.G.A. § 34-9-201(e) (1982).
219. 180 Ga. App. at 588, 349 S.E.2d at 813.
220. Id., 349 S.E.2d at 814.
221. Id. at 589, 349 S.E.2d at 814.
222. Id.
223. Id.
224. 180 Ga. App. 216, 348 S.E.2d 586 (1986).
225. Id. at 216, 348 S.E.2d at 587.
226. O.C.G.A. § 34-9-260(3) (1982 & Supp. 1987).
227. 180 Ga. App. at 216, 348 S.E.2d at 587; O.C.G.A. § 34-9-260(1) (1982 & Supp. 1987).
228. 180 Ga. App. at 216, 348 S.E.2d at 587.
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claimant's full-time weekly wage to determine the benefit.22 ' The full
Board adopted the findings of the ALJ, and the superior court af-
firmed.230 The superior court, however, noted that during the thirteen-
week period prior to the injury, claimant actually had worked less than
twelve full forty-hour weeks or less than ninety percent of his regular
work schedule.231 The court of appeals agreed the evidence was sufficient
to show that claimant did not work "substantially the whole" of the thir-
teen weeks prior to his injury. 32 The court noted that the word "substan-
tially," like "reasonably," was a term of wide discretion." ss The court
stated that "the test was meant to be applied, not mechanically or techni-
cally, but flexibly, with a view always to achieving the ultimate objective
of reflecting fairly the claimant's probable future earning loss. 23 4 The ev-
idence showed that the employer had hired claimant to work a five-day,
forty-hour work week and in the thirteen weeks preceding claimant's in-
jury, claimant only worked two five-day, forty-hour weeks.23M The court of
appeals affirmed the Board's finding2

B. Findings of Fact

In Georgia Pacific Corp. v. Clark,"37 the court outlined the require-
ments concerning findings of fact in awards. In this case, the ALJ's award
contained only a simple recitation of the evidence .23  The court of ap-

229. Id.
230. Id.
231. Id. at 217, 348 S.E.2d at 587.
2.32. Id., 348 S.E.2d at 588.
233. Id.
234. Id.
235. Id. at 218, 348 S.E.2d at 588.
236. Id.
237. 179 Ga. App. 541, 346 S.E.2d 911 (1986).
238. Id. at 541, 346 S.E.2d at 912. The findings of fact were as follows:

1. By a prior award of the Board dated June 16, 1981, claimant was awarded total
disability income benefits from July 17, 1980 forward as a result of a compensable
back injury that occurred on March 13, 1980. 2. On September 16, 1983, claimant
returned to work for this employer at a salary less than his pre-injury average
weekly wage. The employer/self-insurer commenced payment of a temporary par-
tial disability income benefit of $24.79 per week after return to work. 3. Claimant
on his return was given a sedentary type position wherein he was required to work
for about 32 hours per week. 4. On December 9, 1983, claimant was terminated
from this sedentary type job as claimant could no longer physically perform the
work. 5. Claimant's subsequent economic total disability from December 9, 1983
onward was proximately caused by his compensable back injury of March 13,
1980. Claimant is entitled to recomnencement of payment of the total disability
income benefit of $110.00 per week effective from December 9, 1983 forward.
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peals, remanding, noted that the Workers' Compensation Act requires a
statement of findings of fact to accompany an award of the Board.2 3 9 This
requirement offers the losing party the opportunity to intelligently pre-
pare an appeal. It also gives the appeals court a record it can intelligently
review. The findings of fact must consist of a concise but comprehensive
statement of the Board's determination of the cause and circumstance of
the accident.2 4 In this case, the award did not state the facts upon which
the Board made its finding: that claimant's previous back injury proxi-
mately caused his disability, that claimant was terminated, or that he
could no longer physically perform the sedentary work employer provided
for him.2 4 Therefore, the court of appeals reversed the superior court
with direction that the case be remanded to the Board for findings of fact
in accordance with section 34-9-102(f).242

C. Expert Medical Testimony

In Galmon v. Seabreeze Manufacturing Co.,2 43 the lack of an expert
medical opinion did not invalidate the conclusion reached by the State
Board of Workers' Compensation. 4 In Galmon, claimant was injured at
work. Claimant returned to work the next day, and at the first break, left
work to see a physician. Claimant missed three days of work and upon
returning brought a note from the physician and gave it to her supervisor.
The note indicated that claimant had a back strain. The extent of disabil-
ity was the issue before the ALJ.2 4

5 Claimant testified she was unable to
work following the injury to her back. Based upon this testimony, the
ALJ awarded total temporary disability benefits to claimant.246 The supe-
rior court, remanding the case back to the full Board, held there was no
evidence from a licensed physician supporting the assertion that claimant
had a permanent disability.24 7 The court of appeals, in reversing, noted
that the issue was not permanent disability, but rather the extent of tem-
porary total disability.2 4 The court of appeals felt that since the finding
contained claimant's testimony regarding her condition, the absence of

239. Id.
240. Id. at 542, 346 S.E.2d at 912 (citing Malone v. Fireman's Fund Ins. Co., 147 Ga.

App. 264, 248 S.E.2d 544 (1978)).
241. Id.
242. Id.
243. 181 Ga. App. 132, 351 S.E.2d 521 (1986).
244. Id. at 133, 351 S.E.2d at 522. See generally J.D. Jewell, Inc. v. Marchbanks, 119 Ga.

App. 669, 168 S.E.2d 706 (1969).
245. 181 Ga. App. at 132, 351 S.E.2d at 522.
246. Id.
247. Id.
248. Id.
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expert medical testimony did not invalidate the conclusion the full Board
reached.3 4'

D. Proximate Cause

In Brown v. Georgia Power Co.,250 the court of appeals clarified the
term "proximate cause" in cases in which claimants contend that their
injury proximately caused their inability to obtain full-time employ-
ment.251 In Brown, claimant injured his left knee and received compensa-
tion benefits for nine months. Claimant returned to work after receiving
benefits and worked with pain and effort until he was terminated. In a
change-of-condition hearing, claimant stated he was unable to obtain an-
other job and that his physical condition and job history (fired for cause)
made it difficult to find other work.2 12

The Board, after several hearings, held that claimant was entitled to
partial disability benefits because his on-the-job injury caused, at least in
part, his inability to secure full-time work.2 5

3 The court of appeals re-
versed and ruled the term "proximate cause" meant the "dominant
cause."25' 4 The court examined the full Board's ruling and noted that the
Board had failed to sort through the evidence and to indicate what was
the proximate cause of claimant's continuing unemployment.2 5 The court
of appeals questioned whether claimant's unemployment was due to the
injury or to the fact that his employer discharged him for cause.2" The
court of appeals agreed with the superior court that the Board did not
make the causal connection between claimant's change in economic con-
dition and the original work injury.5 7 The court of appeals, therefore,
remanded the case to the Board to determine whether claimant's acciden-
tal injury proximately caused his inability to secure other employment.2"

249. Id. See generally J.D. Jewell, Inc. v. Marchbanks, 119 Ga. App. 669, 168 S.E.2d 206
(1969).

250. 181 Ga. App. 500, 352 S.E.2d 818 (1987).
251. Id. at 501, 352 S.E.2d at 820.
252. Id. at 500, 352 S.E.2d at 819. The claimant testified that "I applied at Jackson

Electric EMC, I have applied at Scientific Atlanta. I have got about fifty resumes out right
now, and they have turned me down, you fill out an application and you put down on there
were you discharged or not, to be honest with them, yes, I was discharged, and for what
reasons, and I told them. And then it says on the other part of the application or on every
application I filled out, it says on your health, and I cannot, it's hard for me to get a job
right now with my knee bad and I was fired for doing some wrongful act." Id.

253. Id. at 501, 352 S.E.2d at 820.
254. Id.
255. Id.
256. Id.
257. Id. at 502, 352 S.E.2d at 820.
258. Id., 351 S.E.2d at 821.
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E. Admissions in Judicio

The court of appeals, in Piedmont Aviation v. Washington,'" consid-
ered the issue of whether an ALJ erred in disbelieving claimant's admis-
sions in judicio.260 Claimant injured his back while lifting a tool at Lock-
heed Georgia Company on May 11, 1984. He did not report the injury,
and the next day went to another job with an unrelated employer, Pied-
mont Aviation, Inc. At Piedmont, claimant allegedly pulled his back
again while moving luggage. On May 15, claimant returned to Lockheed
and reported the May 11 Lockheed injury. Subsequently, claimant re-
mained off of work from Lockheed for one and a half weeks. Lockheed's
doctors treated claimant. On May 14, claimant notified his Piedmont su-
pervisor of the May 12 injury that occurred at Piedmont. Claimant made
a claim against both Piedmont and Lockheed. In the proceedings, claim-
ant responded to Lockheed's request for admissions and basically admit-
ted that his job-related injury at Lockheed on May 11 caused his disabil-
ity, denying that the accident at Piedmont caused his disability and
medical expenses. Claimant's attorney never made a motion to withdraw
or amend claimant's responses. At the hearing, on cross-examination by
Piedmont's counsel, claimant equivocated on some of the earlier admis-
sions.26 The ALJ held that he must disbelieve claimant's admissions.62

The judge found, therefore, that claimant suffered an aggravation of a
pre-existing condition on May 12 at Piedmont and did not suffer a disa-
bling injury at Lockheed on May 11. 2'3 The judge held Piedmont liable
for all benefits.2" The full Board affirmed the decision.2" The trial court
also affirmed.26

The court of appeals held that claimant's admissions in judicio against
Lockheed's interests were not binding on Lockheed and that claimant's
admissions against his own interests concerning both Lockheed and Pied-
mont were binding.267 The court ruled that the award in favor of claimant
could not be sustained by 'any evidence' that contradicted claimant's sol-
emn admissions in judicio.2" The court felt that claimant's admissions
were admissions of fact which claimant was capable of making.' 69 Since

259. 181 Ga. App. 730, 353 S.E.2d 847 (1987).
260. Id. at 730, 353 S.E.2d at 847.
261. Id., 353 S.E.2d at 848.
262. Id.
263. Id.
264. Id. at 730-31, 353 S.E.2d at 848.
265. Id. at 731, 353 S.E.2d at 848.
266. Id.
267. Id.
268. Id.
269. Id. at 732, 353 S.E.2d at 848.
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claimant's council made no motion to contradict or amend the admis-
sions, the court said the ALJ was not at liberty to disbelieve any of the
admissions based upon other evidence.2 70

The court stated that when admissions of fact are properly introduced
into evidence, "it is to be presumed the party to whose benefit they re-
dound relies upon them whatever else he may do; nor should he stand in
fear of waiving them by any questioning or cross-examination made in
the advocacy of his client's whole case or by inadvertent elicitation of
contradictory evidence.I' M Thus, the court of appeals reversed and
remanded.2 2

F. Payment of an Award

In Dykes v. Superior Electrical Contractors,"' the court of appeals re-
viewed the propriety of penalties assessed against an employer and in-
surer for late payment of income benefits. Initially, the Board determined
that claimant was entitled to income benefits.274 The Board issued an
award on April 2, 1984, and the employer took no appeal.2 7s On Friday,
April 20, 1984, the insurance company issued a draft in payment of the
awarded benefits. The insurer mailed the draft on Monday, April 23,
1984, and claimant's attorney received it two days later. Claimant made a
motion and contended the payment was not timely made because he did
not receive it within twenty days of the award pursuant to Official Code
of Georgia Annotated section 34-9-221(f)2 7

" and Rule 221(a) & (f). 277 The

270. Id., 353 S.E.2d'at 849.
271. Id. See Carr v. Nodvin, 178 Ga. App. 228, 231(2), 342 S.E.2d 698 (1986).
272. 181 Ga. App. at 732, 353 S.E.2d at 849. The court distinguished between admissions

in judicio and admissions in evidence. Id. at 731, 353 S.E.2d at 848. An admission in judicio
is conclusive as a matter of law on the matter stated and cannot be contradicted by other
evidence unless it is withdrawn or amended on formal motion, whereas an evidentiary ad-
mission is not conclusive and is always subject to contradiction or explanation. See Albitus
v. Farmers Ofc. Bank, 159 Ga. App. 406, 407, 283 S.E.2d 632, 634 (1981). 181 Ga. App. at
731, 353 S.E.2d at 848.

273. 179 Ga. App. 793, 348 S.E.2d 120 (1986).
274. Id. at 793, 348 S.E.2d at 121.
275. Id.
276. O.C.G.A. § 34-9-221(f) (1982 & Supp. 1987) provides in part:

If income benefits payable under the terms of an award are not paid within
twenty days after becoming due, there shall be added to the accrued income bene-
fits an amount equal to 20 percent thereof, which shall be paid at the same time
as, but in addition to, the accrued benefits unless review of the award is granted
by the board.

Rule 221(a) of the Rules and Regulations of the State Board of Workers' Compensation
requires an employer to "make payment in cash or negotiable instrument in time for claim-
ant to receive payment when due at a Georgia depository convenient to the claimant's ad-
dress of record, if in Georgia."
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Board affirmed the penalties against the employer and insurer.27 8 The su-
perior court reversed the penalty assessment.2 79 The court of appeals
agreed with the Board and ruled that the plain language of the code sec-
tion mandated that claimant receive payment of benefits within twenty
days of an award. 280 The court, in assessing penalties, rejected the em-
ployer's and insurer's argument that section 34-9-221281 should be ig-
nored 2 82 The employer argued unsuccessfully that the twenty-day time
period was unreasonably short, given the delays involved in receiving an
award from the Board and the issuance and mailing of a payment to a
claimant.

28

X. NOTICE

In City of Dalton Fire Department v. Gossage2 84 claimant herniated a
disc in his back when he sneezed while performing a pre-fire inspection of
a chemical warehouse on January 31, 1985. Claimant contended he
sneezed because of a cold and because of respiratory irritants at the pre-
fire inspection site. On February 8, 1985, claimant went to his personal
physician, who was not on the employer's approved posted panel of phy-
sicians. The doctor hospitalized claimant from February 8 to February 16.
Claimant or his wife informed the fire department of his hospitalization,
but did not mention that the injury was work related. Claimant's attor-
ney, in a letter dated March 10, 1985, formally advised the fire depart-
ment of the workers' compensation claim.2 85

Following a hearing, the ALJ denied the claim, finding that claimant
failed to give proper notice.28 The Board reversed this decision and
awarded claimant compensation.2867 The superior court affirmed.2 88 The
court of appeals emphasized that "'either the language or the context of
the notice. . . must be such as to indicate to the employer. . .that there
exists at least a possibility that the injury complained of may be job re-

277. GA. BD. OF WORKER'S COMPENSATION R. 221(a), (f), O.C.G.A. tit. 34, at 676 (1982) &
Supp. app. at 267, 268 (Supp. 1987).

278. 179 Ga. App. at 793, 348 S.E.2d at 120.
279. Id.
280. Id.
281. O.C.G.A. § 34-9-221 (1982 & Supp. 1987).
282. 179 Ga. App. at 794, 348 S.E.2d at 121.
283. Id. at 794, 348 S.E.2d at 121. See Sheffield v. Cotton States & Co., 141 Ga. App.

861, 863, 234 S.E.2d 695, 696 (1977).
284. 182 Ga. App. 257, 355 S.E.2d 459, rev'd, 257 Ga. 430 (1987).
285. Id. at 257, 355 S.E.2d at 459.
286. Id,
287. Id.
288. Id.
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lated.' ",269 The court agreed with the employer and insurer that neither
claimant nor his wife said anything to the fire department in February
1985 to indicate any possibility that the injury was job related.290 The
court felt that claimant's attorney's written notice could not salvage the
claim because the claimant failed to show reasonable excuse for not giving
the requisite notice.' 9' The court held that the claim was barred on these
grounds as a matter of law under Official Code of Georgia Annotated sec-
tion 34-9-80111 for lack of sufficient, timely notice of a job-related injury
to the employer.29

3

XI. BOARD RULE CHANGES

The Board made several significant changes and amendments to its
rules during the survey period. The Board changed Rule 200(b) to require
that a claimant request medical records from the insurance company
before requesting them from the physician.' . Also, it requires that the
insurance company must provide the records to claimant free of charge29
The Board amended Rule 108(b) to require that the parties make any
request for cross-examination concerning the reasonable value of services
rendered in the assessment of attorney fees prior to the close of the rec-
ord in the claim or cross-examination will be considered waived.2" Board
Rule 108(e) provides that if an attorney has a lien for attorney fees, the
court will consider the lien waived if the attorney does not assert the lien
within twenty days after the client terminates the attorney's
employment." 7

The Board amended Rule 126, effective April 15, 1987, to require insur-
ers to file notice of coverage with the National Council on Compensation
Insurance (NCCI), not with the State Board.29 Thus, effective July 1,
1987, every self-insurer fund must file with the ,Board, not with NCCI,

289. Id. at 257-58, 355 S.E.2d at 460 (citing Carroll v. Dan River Mills, 169 Ga. App. 558,
313 S.E.2d 74i (1984)).

290. Id. at 258, 355 S.E.2d at 460.
291. Id.
292. O.C.G.A. § 34-9-80 (1982).
293. 182 Ga. App. at 258, 355 S.E.2d at 461.
294. GA. BD. OF WORKER'S COMPENSATION R. 200(b), O.C.G.A. tit. 34, at 673 (1982) &

Supp. app. at 254 (Supp. 1987).
295. Id.
296. GA. BD. oF WORKER'S COMPENSATION R. 108(b), O.C.G.A. tit. 34, at 671 (1982) &

Supp. app. at 251 (Supp. 1987).
297. GA. BD. OP WORKER'S COMPENSATION R. 108(e); O.C.G.A. tit. 34 Supp. app. at 251

(Supp. 1987).
298. GA. BD. OF WORKER'S COMPENSATION R. 126, O.C.G.A. tit. 34, at 672 (1982) & Supp.

app. at 252-53 (Supp. 1987).
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notice of coverage under the fund for each member.2 9 The Board
amended the requirements for qualification as a self-insurer, as contained
in Board Rule 121.300 Now, to qualify as a self-insurer the employer must
post a bond of $250,000.301 This amount is increased from the previous
$100,000 requirement.

The Board also repealed Board Rule 221(i)(5). 3 " This rule allowed the
use of an affidavit from an authorized treating physician granting a verbal
release to return to work without restrictions to support a suspension of
payment of income benefits, in lieu of a written report. 3 The Board re-
pealed this provision because treating physicians generally did not submit
written reports timely.304

The Board amended Board Rule 61(b)(2) .30 This rule now requires an
employer and insurer to file a WC-2 whenever the amount or classifica-
tion of benefits payable to a claimant is changed. The employer must pro-
vide the WC-2 form to claimant2Y0

Since amended by the Board, Board Rule 100 now establishes an alter-
native resolution unit within the Board to screen issues that may be re-
solved without a full evidentiary hearing.3 07 Either party, however, can
request a full evidentiary hearing if they so desire. Also, any decision ren-
dered under this unit may be reviewed by the Board and appealed to the
appropriate court.308

The Board further amended numerous Board rules governing hearings
before an ALJ in order to streamline the procedure. Now, Board Rule
60(e) provides that parties are not to file copies of discovery documents,
such as depositions, interrogatories, and notices to produce, with the
Board prior to being offered into evidence.3 0 9

Finally, the Board amended Board Rule 240.311 This rule now states

299. Id.
300. GA. BD, OF WORKER'S COMPENSATION R. 121, O.C.G.A. tit. 34, at 671 (1982) & Supp.

app. at 252 (Supp. 1987).
301. Id.
302. GA. BD. OF WORKER'S COMPENSATION R. 221(i)(5), O.C.G.A. tit. 34 Supp. app. at 268-

69 (Supp. 1987).
303. Id.
304. Id.
305. GA. BD. OF WORKER'S COMPENSATION R. 61(b)(2), O.C.G.A. tit. 34, at 666 (1982) &

Supp. app. at 242 (Supp. 1987).
306. Id.
307. GA. BD. OF WORKER'S COMPENSATION R. 100, O.C.G.A. tit. 34 Supp. app. at 245

(Supp. 1987).
308. Id.
309. GA. BD. OF WORKER'S COMPENSATION R. 60(e), O.C.G.A. tit. 34 Supp. app. at 240

(Supp. 1987).
310. GA. BD. OF WORKER'S COMPENSATION R. 240, O.C.G.A. tit. 34, at 680 (1982) & Supp.

app. at 271 (Supp. 1987).
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that parties "may" file requests for interlocutory orders simultaneously
with the request for a hearing."' Previously, parties 'had' to file these
requests simultaneously with the filing of a request for a hearing. This
change will now allow parties to file an interlocutory order-request after
they have requested a hearing.

XII. STATUTORY CHANGES

A number of statutory changes became effective July 1, 1987. The fol-
lowing illustrate a few of these changes. The Georgia legislature corrected
an oversight in Official Code of Georgia Annotated section 34-9-13.318
Now the dependency of a spouse and of a partial dependent terminates
"at age 65 or after payment of 400 weeks of benefits, whichever is greater
[sic]. 1 318 Another change is that the appeal time from an award of an ALJ
or the full Board is now twenty days.314 This corresponds to the penalty
provision of section 34-9-221.3'1

Another change occurred -when the legislature amended sections 34-9-
226810 and 29-5-1.317 The Board has authority to appoint a guardian for
either a minor or incompetent claimant. 1 8 Previously, this guardian only
had power to administrate the benefits.31 As amended, these sections
permit the guardian to handle all aspects of the workers' compensation
claim 310

311. Id.
312. O.C.G.A. § 34-9-13 (1982 & Supp. 1987).
313. Id. § 34-9-13 (Supp. 1987).
314. Id. § 34-9-103(a) (1982 & Supp. 1987).
315. Id. § 34-9-221(f).
316. Id. § 34-9-226.
317. Id. § 29-5-1 (1986 & Supp. 1987).
318. Id. § 34-9-226 (1982 & Supp. 1987).
319. Id. § 34-9-226 (1982).
320. Id. § 34-9-226 (1982 & Supp. 1987); Id. § 29-5-1(b) (1986 & Supp. 1987).
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