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The large volume of tort cases in this survey period demonstrates that
we are a litigious society. Because of the topic's volume, the authors have
attempted to identify cases that either establish a new legal standard or
modify, clarify, or expand an existing standard.

I. INTENTIONAL TORTS

A. Battery

In Newsome v. Cooper-Wiss, Inc.,' plaintiff alleged in her complaint
that her former supervisor at defendant company subjected her to sexual
assault and battery, thereby interfering with plaintiff's right to a reasona-
ble and safe work atmosphere.' Plaintiff alleged that the company negli-
gently and maliciously allowed the supervisor to remain in a position of
authority over her after defendant had notice of the supervisor's alleged
predatory sexual practice.3

The trial court granted summary judgment to Cooper-Wiss and denied
summary judgment to the supervisor." The court of appeals affirmed the
denial of the supervisor's motion for summary judgment, but reversed the
grant of summary judgment to Cooper-Wiss. The record contained evi-
dence that the supervisor had a reputation among the female employees
for sexual harassment. Thus it could not be said as a matter of law that
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the company had no reason to be aware of his alleged reputation.5

B. Intentional Infliction of Emotional Distress

In Langdon v. Owens-Corning Fiberglass Corp.,6 plaintiff's deceased
husband, a welder, was electrocuted while working outside defendant's
asphalt plant. When discovered, decedent held a welding rod in one hand
and a striker in the other. His clothing and work gloves were wet from the
rain. The medical examiner noted a bare, uninsulated spot on an electri-
cal cord leading to the welding machine.7

Plaintiff alleged that defendant was negligent in failing to provide safe
premises and equipment, and that defendant intentionally moved or tam-
pered with the bare wire, thereby injuring plaintiff's peace, happiness,
and feelings through its intentional infliction of emotional distress.8 The
trial court granted summary judgment in favor of Owens-Corning.' The
court of appeals affirmed the grant of summary judgment, holding that
recovery for intentional infliction of emotional distress is authorized only
when defendant's actions are so outrageous, terrifying, or insulting as nat-
urally to humiliate, embarrass, or frighten plaintiff." Defendant's alleged
act clearly did not constitute such conduct."

C. False Imprisonment

In J. H. Haruey Co. v. Speight," the manager of defendant's supermar-
ket and several other individuals that plaintiff assumed to be store em-
ployees approached plaintiff outside of the supermarket. Moments before,
plaintiff had departed the supermarket. The manager went outside of the
store to search for an individual who allegedly had stolen several cartons
of cigarettes."3 The manager asked plaintiff whether he had anything that
did not belong to him. Plaintiff responded by holding out both sides of
his jacket and saying, "'No,. . . do you want to see. . .?' "'4 After plain-
tiff let the sides of his jacket fall closed, the manager opened the jacket to
see if plaintiff had concealed anything. At this point, another person ap-
peared in the area and plaintiff told the manager that he thought that
was the person the manager was looking for. The entire process lasted

5. Id. at 673, 347 S.E.2d at 622.
6. 181 Ga. App. 852, 354 S.E.2d 194 (1987).
7. Id. at 852, 354 S.E.2d at 195.
8. id.
9. Id.

10. Id.
11. Id.
12. 178 Ga. App. 812, 344 S.E.2d 701 (1986).
13. Id. at 812-13, 344 S.E.2d at 702.
14. Id. at 813, 344 S.E.2d at 702.
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approximately forty-five seconds.'5 The jury returned a verdict for plain-
tiff in the amount of $2,500 in compensatory damages and $30,000 in pu-
nitive damages."

The court of appeals reversed.'7 The court noted that for a claim for
false imprisonment to lie, there must be an unlawful detention.' The
court noted while the length of time of the detention was not controlling,
the detention must be against the plaintiff's will.' The court held that
plaintiff had invited the search by the store manager and could not state
a claim for false imprisonment.2 0

In Williams v. Smith,2 1 plaintiff went for psychiatric counseling to
Summit Psychiatric Center during her lunch hour. Defendant, a psychia-
trist at the facility, examined plaintiff and determined that she should be
hospitalized. Plaintiff alleged that defendant told her that she could not
leave the facility. The evidence, however, clearly showed that plaintiff did
leave the facility later.2 2

After plaintiff left, defendant, pursuant to Official Code of Georgia An-
notated section 37-3-41,22 executed a certificate for plaintiff's involuntary
treatment. A policeman later took plaintiff into custody and delivered her
to an emergency receiving facility. The physician at the emergency receiv-
ing facility determined that plaintiff did not require involuntary treat-
ment and released her. Plaintiff sued defendant, alleging, among other
counts, false imprisonment. The trial court granted defendant's motion
for summary judgment.2 4

The court of appeals noted that plaintiff freely left the facility, even
though defendant told her she was not free to go, and held that there was
not sufficient restraint to constitute false imprisonment." Plaintiff's false
imprisonment claim also rested upon defendant's executing the certificate
for involuntary treatment.2 6 The court discussed the correlation between
the principles of false imprisonment and the statutory provisions con-
cerning involuntary hospitalization. The court held that "[w]here one is
taken into custody pursuant to a procedurally valid certificate of a physi-

15. Id.
16. Id. at 812, 344 S.E.2d at 702.
17. Id. at 814, 344 S.E.2d at 702.
18. Id. at 813, 344 S.E.2d at 702.
19. Id.
20. Id. at 814, 344 S.E.2d at 702.
21. 179 Ga. App. 712, 348 S.E.2d 50 (1986).
22. Id. at 712, 348 S.E.2d at 51.
23. O.C.G.A. § 37-3-41 (Supp. 1987).
24. 179 Ga. App. at 712, 348 S.E.2d at 51; see O.C.G.A. § 37-3-41 (Supp. 1987).
25. 179 Ga. App. at 713, 348 S.E.2d at 52.
26. Id.
27. Id. at 713-16, 348 S.E.2d at 52-54; see O.C.G.A. § 37-3-40 to -44 (Supp. 1987).
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cian authorizing involuntary mental treatment, the resulting detention is
not 'unlawful.' "8 The court also noted that since there was no unlawful
detention, plaintiff could not state a claim for false imprisonment.2

"Where one is held in custody pursuant to a void or defective physician's
certificate, there is a viable claim for false imprisonment, but only if the
certificate was not issued in 'good faith.' "30 In Williams, the court noted
that the certificate was valid; hence, summary judgment was proper.3 1

II. AUTOMOBILES

In Johnson v. Ellis,3 2 the court of appeals affirmed the trial court's di-
rected verdict for defendant.3' Plaintiff pedestrian did not dispute that he
had been drinking beer for two hours prior to the accident and that at the
time of the accident he was attempting to cross a four-lane highway. De-
fendant was driving within the speed limit, and the highway was flat at
the point of the collision. The accident occurred at 11:15 p.m. Defendant
had her headlights on and was observing the road ahead. Plaintiff col-
lided with the side of defendant's car and was severely injured.3 4

Plaintiff contended that under the supreme court's decision in Foun-
tain v. Thompson," these facts created a jury question.3 6 The supreme
court had ruled in Fountain that a motorist is charged with a duty to
keep a proper lookout and to avoid pedestrians in the roadway ahead.37

In Fountain, plaintiff was drunk and lying in the roadway. 8 The court of
appeals distinguished Johnson by noting that plaintiff was not in the
roadway, but rather was walking on the side of the road.2 ' The court rea-
soned that there was no evidence that plaintiff should have discovered
Johnson or was not maintaining a proper lookout."'

In Verde v. Granary Enterprises,41 defendant's vehicle struck plain-
tiffs' vehicle in the rear. The jury found for defendant. Plaintiffs argued
on appeal that the rear-end collision established their right to recover as

28. 179 Ga. App. at 716, 348 S.E.2d at 54.
29. Id.
30. Id.
31. Id.
32. 179 Ga. App. 343, 346 S.E.2d 119 (1986).
33. Id. at 345, 346 S.E.2d at 121.
34. Id. at 344, 346 S.E.2d at 120.
35. 252 Ga. 256, 312 S.E.2d 788 (1984).
36. 179 Ga. App. at 344, 346 S.E.2d at 120 (citing Fountain, 252 Ga. at 257, 312 S.E.2d

at 789).
37. 252 Ga. at 257, 312 S.E.2d at 789.
38. Id. at 256, 312 S.E.2d at 788.
39. 179 Ga. App. at 345, 346 S.E.2d at 120.
40. Id., 346 S.E.2d at 121.
41. 178 Ga. App. 773, 345 S.E.2d 56 (1986).
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a matter of law.2 The court, relying on the supreme court's decision in
Atlanta Coca-Cola Bottling Co. v. Jones,'43 rejected plaintiffs' arguments
of automatic liability in a rear-end collision." The court upheld the trial
court's charge on a rear-end collision: "I charge you that the mere fact
that a vehicle is struck in the rear, is not sufficient to fix liability on the
driver of the vehicle to the rear of the vehicle which is struck.' 46

III. DEFAMATION

In Carter v. Willow Run Condominium Association,46 the former rent-
ers of a condominium sued the condominium association, a former presi-
dent of the condominium association, the association's attorney, the at-
torney's law firm, and the partners of the law firm.47 Plaintiffs, a father
and son, claimed that defendants libeled the son in a letter by repeating a
false accusation that he had exposed himself to a nine-year-old girl.4 The
court found that there was no publication to support a claim for libel.4'9

The court noted that the association wrote the letter to one of its mem-
bers who, through the condominium declaration, had appointed the con-
dominium association as his attorney-in-fact. The court held that the
publication was not outside of the corporate structure of the Willow Run
Condominium Association; therefore, plaintiff failed to state a cause of
action."

In Cline v. McLeod,"' plaintiffs sued a local union official and the
union, among others, seeking recovery for alleged defamation. The local
union official, after a strike in which plaintiffs did not participate but
instead crossed the picket line, published a letter that listed the individu-
als who crossed the picket line and caricatured them in a drawing entitled
"Anatomy of a Scab. '52 The trial court's grant of summary judgment in
favor of McLeod and the local union, which was based on preemption by
federal law, thwarted plaintiffs' attempt to pursue their cause of action.53

42. Id. at 773, 345 S.E.2d at 57.
43. 236 Ga. 448, 224 S.E.2d 25 (1976).
44. 178 Ga. App. at 774, 345 S.E.2d at 58 (citing Atlanta Coca-Cola Bottling Co., 236

Ga. 448, 224 S.E.2d 25 (1976)).
45. Id.
46. 179 Ga. App. 257, 345 S.E.2d 924 (1986).
47. Id. at 257, 345 S.E.2d at 924.
48. Id. at 258, 345 S.E.2d at 925.
49. Id.
50. Id.
51. 180 Ga. App. 286, 349 S.E.2d 232 (1986).
52. Id. at 286-87, 349 S.E.2d at 232, 233.
53. Id. at 288, 349 S.E.2d at 234.
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The court held that the National Labor Relations Act5" indeed protected
the activities of which plaintiffs complained, thereby preempting state
law.55 Based on these findings, the court found that plaintiffs did not
state a cause of action.5

IV. EMPLOYMENT

In Burgess v. Decatur Federal Savings & Loan Association,57 plaintiff
asserted that certain of defendant's policies and information concerning
employment constituted a contract, which supported plaintiff's cause of
action for wrongful discharge. The court held that the policies and other
information did not constitute a contract, and even if the material were a
contract, the contract clearly was terminable at will because it failed to
specify the period of employment.5 " Thus, the employment was termina-
ble at will of either party for any reason, and summary judgment was
proper." Absent a definite period of employment, employers' benefits and
policy manuals do not constitute a permanent employment contract. 0

In Mr. B's Oil Co. v. Register," plaintiff sought to overcome the em-
ployment-at-will characterization by couching his suit in terms of inva-
sion of privacy. The court of appeals held that absent a written contract
of employment, no cause of action arises against any employer for alleged
wrongful termination, regardless of how a plaintiff phrases a complaint.2

V. NEGLIGENT ENTRUSTMENT/NEGLIGENT HIRING

In Selph v. Brown Ford Co.,13 plaintiff attempted to assert liability
based on defendant's purported negligent entrustment. Defendant sold a
used truck to Sharon Golden, but Jack Thomas Hunt supplied the
purchase money. Golden eventually delivered possession of the truck to
Hunt. On November 2, 1984, Hunt hit and killed appellant's decedent
while driving the truck. At the time of the accident, Hunt's blood-alcohol
level measured .24 percent."

The court of appeals upheld the trial court's grant of a motion for judg-

54. National Labor Relations Act, 29 U.S.C. §§ 151-168 (1982).
55. 180 Ga. App. at 288, 349 S.E.2d at 234 (citing 29 U.S.C. §§ 157-158 (1982)).
56. Id. at 290, 349 S.E.2d at 236.
57. 178 Ga. App. 787, 345 S.E.2d 45 (1986).
58. Id. at 788, 345 S.E.2d at 46.
59. Id.
60. Id.
61. 181 Ga. App. 166, 351 S.E.2d 533 (1986).
62. Id. at 167, 351 S.E.2d at 534.
63. 181 Ga. App. 547, 353 S.E.2d 11 (1987).
64. Id. at 547, 353 S.E.2d at 12.
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ment notwithstanding a mistrial. The court noted that ordinarily the
owner of a vehicle is liable for entrusting the vehicle to a person who is
intoxicated or known as a habitual drunkard."" The court recognized,
however, that a nonowner who had control and custody of the vehicle also
could be liable for entrusting the vehicle to a person who was drunk or
known as a habitual drunkard." In Selph, however, the court held that
the car dealership which sold the car to Sharon Golden sixty-four days
before the accident did not have the custody or control of the vehicle
necessary to establish liability.6

In Odom v. Hubeny,"8 the court held that for an employer to be liable
for negligently hiring or retaining an employee, a plaintiff must show that
the employer knew or should have known of the employee's violent and
criminal propensities." The court further held that the employer's failure
to investigate the employee's history did not create a question of fact that
precluded summary judgment."0

VI. PREMISES LIABILITY

A. Slip and Fall

In Atkinson v. Kirchoff Enterprises,1 plaintiff knowingly walked
through debris on a sidewalk instead of traveling around the debris
through a busy street. The court of appeals reversed defendant's sum-
mary judgment award, noting that although plaintiff knew the debris was
on the sidewalk, she may not have known of the dangerous, sharp item
concealed in the debris on which she stepped, causing her fall."2

Plaintiff in Noviski v. Kroger Co.,3 a milk delivery man, arrived at de-
fendant's store early one morning to make a delivery. Plaintiff backed up
to defendant's loading dock, walked up a rampway, and found the rear of
the building locked. Plaintiff then went to the front of the building and
got one of defendant's employees to unlock the back entrance. Plaintiff
then unloaded his truck, taking about one hour. 4 Plaintiff later slipped
on the ice and injured his leg while walking down the ramp." In his depo-

65. Id.
66. Id.
67. Id.
68. 179 Ga. App. 250, 345 S.E.2d 886 (1986).
69. Id. at 252, 345 S.E.2d at 887-88.
70. Id.
71. 181 Ga. App. 139, 351 S.E.2d 477 (1986).
72. Id. at 139-40, 351 S.E.2d at 479.
73. 182 Ga. App. 67, 354 S.E.2d 684 (1987).
74. Id. at 67, 354 S.E.2d at 685.
75. Id.
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sition, plaintiff indicated that he was aware of the wet, rainy conditions,
but not of the icy conditions. 76 An employee for defendant said that he
saw slush on the road while driving to work that morning, but did not
think to check the ramp before plaintiff unloaded the truck. The court
affirmed defendant's award of summary judgment, finding that plaintiff's
knowledge of the icy condition equaled defendant's.77 The court noted
that the basis of landowner liability is superior knowledge, which defend-
ant did not have in this case.71

In Folks, Inc. v. Dobbs,' the court of appeals again applied the equal
knowledge doctrine.80 Plaintiff fell down a concrete step leading from de-
fendant's restaurant. Plaintiff had entered the restaurant by the step and
fell as she left with her take-out order.' The court stated that plaintiff's
means of discovering and appreciating the dangers or hazards of walking
down the step equaled defendant's.'2

During the survey period the court of appeals continued to limit plain-
tiffs' ability to recover in 'slip and fall' cases in which the injuries oc-
curred on a *rainy day. In Hagin v. Winn Dixie Stores,'83 plaintiff slipped
after she entered defendant's store and removed a shopping cart from a
stack. The evidence indicated that plaintiff slipped on a puddle of clear
water. The evidence also showed, without dispute, that it was misting
rain when plaintiff entered the store and that it had been raining most of
the day. Defendant presented additional evidence that employees regu-
larly inspected the floors and removed any standing water."4

In affirming summary judgment for defendant, the court focused on
plaintiff's knowledge of the rainy conditions." Given her knowledge,
plaintiff should have exercised ordinary care for her own safety." The
court noted that defendant's employees took reasonable steps to remove
the rainwater.' 7 The court said that "'[a] proprietor must exercise ordi-
nary care in inspecting his premises, but he is under no duty to patrol the
premises continuously, absent a showing that the premises are unusually
dangerous, and he is not an insurer of his customer's safety.' "88

76. Id. at 68, 354 S.E.2d at 685-86.
77. Id. at 67, 354 S.E.2d at 685.
78. Id. at 68, 354 S.E.2d at 686.
79. 181 Ga. App. 311, 352 S.E.2d 212 (1986).
80. Id. at 313, 352 S.E.2d at 214.
81. Id. at 311, 352 S.E.2d at 213.
82. Id. at 312, 352 S.E.2d at 213.
83. 180 Ga. App. 303, 348 S.E.2d 766 (1986).
84. Id. at 303, 348 S.E.2d at 767.
85. Id. at 304, 348 S.E.2d at 767.
86. Id.
87. Id.
88. Id. (quoting Allen v. Big Star Food Mkt., 172 Ga. App. 879, 879-80, 324 S.E.2d 820,
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In Mewburn v. Winn Dixie Stores,89 plaintiff fell when she slipped on a
round disc used to separate layers of canned goods in floor displays.
Plaintiff said she saw the disc on the floor a few minutes earlier while
shopping on the same aisle, but forgot about it by the time of the acci-
dent. Defendant's manager denied knowing that the disc was on the floor.
Because uncontroverted evidence showed that plaintiff had seen the disc
on the floor, the court of appeals affirmed summary judgment for
defendant.9 0

In Nicholson v. Metropolitan Atlanta Rapid Transit Authority,"' the
court of appeals reversed the trial court's grant of summary judgment for
defendant, finding that a jury question existed concerning whether de-
fendant had superior knowledge of the hazardous condition." The evi-
dence established that freezing temperatures created the hazardous icing
condition at the train station where plaintiff fell. Undisputed evidence
established that both the Metropolitan Atlanta Rapid Transit Authority
(MARTA) and plaintiff knew of this circumstance.' 3 The court, however,
determined that although plaintiff had a general knowledge of icy condi-
tions, there was no evidence that she had specific knowledge of the con-
ditions at the MARTA station where she fell." The court found that the
MARTA officials knew that the icy conditions would present a danger to
persons at its stations." MARTA had, in fact, assigned maintenance
crews to clear ice and close areas where dangerous and icy conditions
were present. These facts raised a jury question concerning whether
MARTA should have been aware of the hazardous conditions in the spe-
cific area where plaintiff fell."

Willis v. Neal is an anomaly among cases concerning premises liabil-
ity. Plaintiff had driven her car to defendant's residence so he could re-
pair it. It had rained earlier that day, but the rain had stopped when
plaintiff arrived. Upon plaintiff's arrival, defendant asked plaintiff to help
him dry off another car that he had driven into his one-car garage. As she
dried the passenger side of the car, plaintiff slipped on a mixture of oil
and water and fell, suffering injuries." Plaintiff acknowledged that she
knew that grease and oil may accumulate on garage floors. Plaintiff also

820-21 (1984)).
89. 179 Ga. App. 284, 346 S.E.2d 95 (1986).
90. Id. at 284, 346 S.E.2d at 95.
91. 179 Ga. App. 173, 345 S.E.2d 679 (1986).
92. Id. at 175, 345 S.E.2d at 681.
93. Id. at 173, 345 S.E.2d at 679.
94. Id. at 175, 345 S.E.2d at 681.
95. Id.
96. Id.
97. 179 Ga. App. 732, 347 S.E.2d 700 (1986).
98. Id. at 732, 347 S.E.2d at 700-01.

19871 TORTS



MERCER LAW REVIEW

knew that the garage floor was littered with objects. 9 Plaintiff said, how-
ever, that she did not expect grease to be on the floor in the area around
the car where she fell.100

In affirming the trial court's denial of summary judgment, the court of
appeals found that plaintiff's knowledge that oil deposits exist in garages
did not constitute knowledge of possible oil deposits in the area where
plaintiff fell. The court agreed with the trial court that there was an issue
of fact concerning the plaintiff's status as an invitee or a licensee. 103 The
court noted that nothing in the trial court's order prevented a jury from
finding that plaintiff was a licensee and could recover only upon proof of
willful or wanton injury. 2

In Bradley v. Red Food Stores (Georgia), Inc.,10 3 plaintiff alleged that
she slipped in defendant's store, but she was unable to identify the source
or substance that caused her fall.1" The court held that absent proof of
what caused her fall, defendant could not be found liable."0 5 The court
reaffirmed that a proprietor is not an insurer of the customer's safety, and
is liable only upon proof of negligence.106

In Garnett u. Mathison,107 the court found that plaintiff had visited the
area prior to her fall, and that her knowledge of the danger equaled de-
fendant's. Given this equal knowledge, the proprietor was not liable.' 8

In Jeter v. Edward,'" plaintiff fell because of a broken or uneven side-
walk. The condition of the sidewalk was clearly visible. Plaintiff safely
passed the area when entering the store, but fell on the way out. The
court found that the sidewalk's condition was static and that summary
judgment was proper, given plaintiff's knowledge of the condition and her
failure to exercise ordinary care for her own safety. 0

Fowler v. Robertson"' concerned a storeowner's liability for having a
gun in his store. Plaintiff's son had opened a package store, and from
time to time, plaintiff and her husband worked there. The son kept a gun
under the counter, but it was agreed that in the event of an armed rob-

99. Id. at 733, 347 S.E.2d at 701.
100. Id.
101. Id.
102. Id. at 733-34, 347 S.E.2d at 701.
103. 179 Ga. App. 39, 345 S.E.2d 127 (1986).
104. Id. at 39, 345 S.E.2d at 128.
105. Id. at 40, 345 S.E.2d at 128.
106. Id. at 39-40, 345 S.E.2d at 128.
107. 179 Ga. App. 242, 345 S.E.2d 919 (1986).
108. Id. at 243, 345 S.E.2d at 920.
109. 180 Ga. App. 283, 349 S.E.2d 28 (1986).
110. Id. at 284, 349 S.E.2d at 28.
111. 178 Ga. App. 703, 344 S.E.2d 425 (1986).
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bery, the employees would surrender the money.' 1 One evening, two rob-
bers entered the store and began firing without warning, killing the hus-
band and son and injuring plaintiff.11 3 Defendant, the administrator of
the son's estate, moved for summary judgment contending that the rob-
bery was an unexpected criminal act by a third party and not the result
of the son's negligence in maintaining a gun at the store. The trial court
granted summary judgment.""

In affirming, the court of appeals noted that although the son had dis-
cussed the possibility of a robbery and had maintained a gun in the store,
there was insufficient evidence to indicate foreseeability by the son. There
had not been a robbery in the store in five or six years."' Thus, the possi-
bility of a robbery was no greater than that of any other "catastrophic
event."116

B. Owner/Occupier

In Few v. City of Eatonton, 7 plaintiff alleged that defendant city
failed to maintain properly the public swimming pool in which plaintiff's
son drowned. The evidence indicated that cloudy water concealed the
depth of the pool. Evidence also showed that the machine that cleared
the pool water had been broken for some time, and that defendant knew
the machine was broken. The court of appeals found that the evidence
created a jury question concerning the landowner's liability."8

Plaintiff in Sims v. Willoughby" was injured when he dived into de-
fendant's pool. Undisputed evidence showed that plaintiff had swum in
the pool earlier that evening. Plaintiff testified that he was aware of the
depth of the pool in the area where he dived. The court found that since
plaintiff knew the depth of the pool, defendant was not liable for plain-
tiff's failure to exercise ordinary care for his own safety.12 0

In Carlo v. Americana Healthcare Corp., 2 ' plaintiff was injured while
he was a patient at defendant's nursing home. As plaintiff was walking
down the nursing home hall, another patient exited a bathroom and
opened the door into plaintiff's path. The door struck and injured plain-
tiff. Plaintiff contended that defendant was negligent in having a door

112. Id. at 703, 344 S.E.2d at 425.
113. Id., 344 S.E.2d at 426.
114. Id. at 704, 344 S.E.2d at 426.
115. Id.
116. Id. at 704-05, 344 S.E.2d at 426.
117. 179 Ga. App. 110, 345 S.E.2d 657 (1986).
118. Id. at 111, 345 S.E.2d at 658.
119. 179 Ga. App. 2, 345 S.E.2d 626 (1986).
120. Id. at 4, 345 S.E.2d at 628, 629.
121. 179 Ga. App. 678, 347 S.E.2d 282 (1986).
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that opened into the hallway instead of into the bathroom.122 The trial
court granted defendant's summary judgment motion.2

Defendant contended that Chapter 290-5-8 of the Department of
Human Resources Rules and Regulations allowed doors that swing into
hallways. 12 4 The court of appeals found that despite the Department's
rules, the propriety of the door's design presented a jury question.'2 The
court specifically found that the door swinging into the hallway was not a
static condition because the condition did not exist continuously but only
when someone opened the door."2 " Absent evidence that showed plain-
tiff's knowledge of this dangerous situation, summary judgment was
improper.

2 7

In Fuller v. Krystal Co.," s plaintiff was injured as she departed her
counter stool at defendant's restaurant. Plaintiff had been to the restau-
rant several times and knew that the adjacent stool did not have a top. As
plaintiff departed her favorite seat, she struck her left arm on the pole
next to her seat. Plaintiff contended that she had forgotten about the
pole next to her.' 29 Affirming the trial court's finding for defendant, the
court of appeals said that plaintiff had equal knowledge of the static con-
dition that she contended was dangerous. 30

C. Status

In Armstrong v. Sundance Entertainment, Inc.,31 plaintiff and several
companions departed a nightclub and went to their cars. In the
meantime, the nightclub closed for the evening. Later, someone shot
plaintiff outside the club. The trial court granted defendant's motion for
summary judgment. 32

The court of appeals noted that the test to determine if a person is an
invitee or a licensee is "'whether the injured person at the time of the
injury had present business relations with the owner of the premises
which would render his presence of mutual aid to both, or whether his

122. Id. at 678, 347 S.E.2d at 283.
123. Id. at 679, 347 S.E.2d at 283.
124. 179 Ga. App. at 679, 347 S.E.2d at 284. See GA. CoMP. R. & REGS. r. 290-5-8-18(29)

(1986).
125. 179 Ga. App. at 681, 347 S.E.2d at 285.
126. Id.
127. Id.
128. 179 Ga. App. 725, 347 S.E.2d 693 (1986).
129. Id. at 726, 347 S.E.2d at 694.
130. Id. See also International Paper Realty Co. v. Bethume, 256 Ga. 54, 344 S.E.2d 228

(1986).
131. 179 Ga. App. 635, 347 S.E.2d 292 (1986).
132. Id. at 635-36, 347 S.E.2d at 292.
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presence on the premises was for his own convenience .. .. , The
court held that to qualify as an invitee one must not overstep the time or
area constraints of the implied invitation. The court held that plaintiff
had licensee status based on the timing of the incident.1 3 4

VII. LEGAL MALPRACTICE

In Thomas v. Carlisle,13  plaintiff brought a legal malpractice action
against defendant attorney alleging that defendant negligently repre-
sented him in a criminal matter. Plaintiff based this charge on defend-
ant's failure to disclose that he was the city attorney when he represented
plaintiff..M The trial court granted summary judgment to defendant and
the court of appeals affirmed, holding that a plaintiff must show an actual
conflict of interest.137 Plaintiff argued the existence of such a conflict in a
trial court brief, but no evidence supported this argument."3 8 In defend-
ant's affidavit supporting his motion for summary judgment, defendant
stated that his representation complied with applicable standards of pro-
fessional competence.1 39 Since plaintiff offered in opposition only his own
affidavit, without expert testimony, defendant was entitled to summary
judgment as a matter of law." '

In Ballard v. Frey,"' the court of appeals held that a plaintiff who al-
leges legal malpractice has two years to bring a tort action and four years
to bring an action for breach of contract. 4" In Ekern v. Westmoreland,4
however, the court held that the applicable statute of limitations for legal
malpractice was four years. The statute begins to run from the date of the
attorney's breach of duty or the date of the alleged negligent or unskillful
act."' This case explicitly states that the "applicable statute of limita-
tions for legal malpractice in this state is four years,"' 5 thus changing the
holding of Ballard. 1 6

133. Id. at 635, 347 S.E.2d at 293.
134. Id. at 636, 347 S.E.2d at 293.
135. 179 Ga. App. 315, 346 S.E.2d 79 (1986).
136. Id. at 315, 346 S.E.2d at 79.
137. Id. at 316, 346 S.E.2d at 80.
138. Id.
139. Id., 346 S.E.2d at 80-81.
140. Id., 346 S.E.2d at 81.
141. 179 Ga. App. 455, 346 S.E.2d 893 (1986).
142. Id. at 459, 346 S.E.2d at 896.
143. 181 Ga. App. 741, 353 S.E.2d 571 (1987).
144. Id. at 741, 353 S.E.2d at 571.
145. Id.
146. 179 Ga. App. at 459, 346 S.E.2d at 896,
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VIII. MEDICAL MALPRACTICE

A. Standard of Care

In Cobb County Kennestone Hospital Authority v. Crumbley,147 plain-
tiff sued defendant hospital and a physician for the alleged wrongful
death of his wife. The jury returned a verdict in favor of both defendants.
Plaintiff filed a motion for a new trial, which the court denied as to the
physician and granted as to Kennestone Hospital. 48

The sole ground -for the trial court's grant of a new trial against the
hospital was an error in the judge's instruction to the jury about the duty
of care the hospital owed plaintiff's decedent. Approximately thirteen
hours after plaintiff's wife gave birth to their daughter, the wife requested
that she be allowed to take a bath. A nurse accompanied her into the
bathroom, ran a bath for her, and told her to call if she had any
problems. About twenty minutes later the nurse discovered plaintiff's
wife on the floor next to the tub. The hospital staff resuscitated the wife,
but she had suffered irreversible brain damage and died several days
later.

4
e

The court of appeals reversed the trial court's granting of plaintiff's
motion for a new trial, holding the following charge to be a correct state-
ment of the law: "The mere failure by a hospital to furnish a constant
attendant to a patient does not constitute negligence. It is not the law of
this State that one patient is entitled to one attendant at all times."150

The court held that a review of the entire charge demonstrated that the
trial judge carefully informed the jury of the correct standard for deter-
mining whether defendant hospital was negligent. The applicable stan-
dard is the exercise of ordinary and reasonable care in attending to plain-
tiff's decedent.1 51

Plaintiff in Sanders v. Colquitt County Hospital Authority5 2 alleged
that blood transfusions she received in defendant's hospital caused her to
become infected with a hepatitis virus.153 Defendant hospital submitted
affidavits from the director of technical services for the Atlanta Red Cross
and from the pathologist responsible for blood used at defendant's hospi-
tal and moved for summary judgment. The affidavits outlined the care
used in handling blood products and opined that the process the hospital
used to transfuse blood in a patient precluded contamination with the

147. 179 Ga. App. 896, 348 S.E.2d 49 (1986).
148. Id. at 897, 348 S.E.2d at 49.
149. Id.
150, Id., 348 S.E.2d at 49-50.
151. Id. at 898, 348 S.E.2d at 50.
152. 180 Ga. App. 58, 348 S.E.2d 490 (1986).
153. Id. at 58, 348 S.E.2d at 491.
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hepatitis virus. The affidavits further averred that plaintiff's transfusion
followed the hospital's standard process. Plaintiff submitted no contradic-
tory affidavit asserting that defendant deviated from the relevant statu-
tory standard of care. The court of appeals affirmed summary judgment
for defendants.""'

In Jacobsen v. Muller,"5 plaintiff sued defendant psychologist, seeking
compensatory and punitive damages for breach of contract and malprac-
tice."" Defendant, a job counselor, fostered a personal relationship with
plaintiff, and plaintiff responded positively. 57 The trial court granted
summary judgment to defendant.'" The court of appeals affirmed, find-
ing that plaintiff condoned and participated in whatever legal breaches
defendant committed.'" Plaintiff did not contend that defendant led her
to believe that the personal relationship was a necessary ingredient of the
job counseling. She could not, therefore, complain that defendant either
breached the job counseling contract or committed professional
malpractice. 160

In Candler General Hospital, Inc. v. McNorrill,'6' a nurse dropped
plaintiff from a stretcher in defendant hospital's emergency room, injur-
ing plaintiff's left knee.'"1 Defendant moved for summary judgment based
on the affidavit of the employee nurse who allegedly dropped plaintiff. In
opposition to defendant's motion, plaintiff filed his own affidavit, and his
version of the events in the emergency room differed significantly from
the nurse's version.6 3 The trial court denied the motion, and the court of
appeals affirmed'" because the decision to move plaintiff did not involve
any medical questions and expert medical testimony about the standard
of nursing care in moving plaintiff was unnecessary. 1"

In Hodges v. Effingham County Hospital Authority,"" the court of ap-
peals reversed a judgment in favor of defendant hospital authority be-
cause the trial court erred in applying the "locality" rule standard of care

154. Id. at 60, 348 S.E.2d at 492.
155. 181 Ga. App. 382, 352 S.E.2d 604 (1986).
156. Id. at 382, 352 S.E.2d at 606.
157. Id. at 385, 352 S.E.2d at 607.
158. Id. at 382, 352 S.E.2d at 605.
159. Id. at 385, 352 S.E.2d at 607.
160. Id. at 384, 352 S.E.2d at 607. See also International Paper Realty Co. v. Bethume,

256 Ga. 54, 344 S.E.2d 228 (1986).
161. 182 Ga. App. 107, 354 S.E.2d 872 (1987).
162. Id. at 107, 354 S.E.2d at 872.
163. Id., 354 S.E.2d at 874.
164. Id. at 111, 354 S.E.2d at 877.
165. Id.
166. 182 Ga. App. 173, 355 S.E.2d 104 (1987).
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to the alleged negligence of the nurses."6 7 The court recognized a general
standard of nursing care and held that failure to charge on that general
standard was harmful to plaintiff.16

B. Statute of Limitations

In Gillis v. Palmer,6' a divided court of appeals affirmed summary
judgment for defendant physician.17 0 Plaintiffs, husband and wife, re-
ceived injections on a regular basis at defendant's office. On September 3,
1982, defendant's nurse gave the injections, which were more painful than
usual. On October 4, 1982, Mrs. Gillis returned to defendant's office for
treatment of an abscess that had formed on her left hip. On October 25,
1982, Mr. Gillis also returned to defendant for treatment of an abscess
that had developed on his left hip. On November 18, 1982, Mrs. Gillis
sought treatment from another physician for her abscess. This physician
eventually performed surgery on the abscessed hips of both plaintiffs.17 '

On October 1, 1984, more than two years after defendant's nurse had
administered the injection, plaintiffs filed a medical malpractice suit
against defendant. Defendant filed a motion for summary judgment, and
plaintiffs countered with their own affidavits and that of a medical ex-
pert.172 The trial court found that plaintiffs should have known of the
allegedly negligent treatment in September 1982, and that plaintiffs had
not shown fraud to toll the two-year medical malpractice statute of limi-
tations. 7 3 The trial court thus granted summary judgment on the basis of
the statute of limitations defense.' 7

4 The court of appeals affirmed, hold-
ing that nothing in the record suggested that defendant prevented plain-
tiffs from learning of the nurse's alleged negligence, particularly because
both plaintiffs noted knots on their hips within ten days of the injec-
tions." The dissent in Gillis argued that neither plaintiff could have suc-
cessfully pursued a tort action in September 1982 because at that time
there was no injury. The statute should have been tolled until the ab-
scesses manifested themselves in October 1982, which would fall within
the two-year statute of limitations." 6

167. Id. at 174, 355 S.E.2d at 106.
168. Id. at 178, 355 S.E.2d at 109.
169. 178 Ga. App. 608, 344 S.E.2d 446 (1986).
170. Id. at 611, 344 S.E.2d at 447.
171. Id. at 608, 344 S.E.2d at 447.
172. Id. at 609, 344 S.E.2d at 447.
173. Id. at 608-09, 344 S.E.2d at 448.
174. Id. at 609, 344 S.E.2d at 448.
175. Id. at 610-11, 344 S.E.2d at 449.
176. Id. at 612, 344 S.E.2d at 450 (Birdsong, Banke, C.J., McMurray & Pope, JJ.,

dissenting).
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Lynch v. Waters' 7 also concerned the medical malpractice statute of
limitations. The court of appeals held that plaintiff's allegations created a
question of fact about whether defendant physicians' fraud tolled the
statute of limitations. 176 In Lynch, plaintiff filed suit against her obstetri-
cian and a general surgeon, alleging that their failure to diagnose plain-
tiff's breast cancer resulted in the removal of her right breast.'" Defend-
ant surgeon moved for summary judgment based upon the statute of
limitations. In opposition to the motion for summary judgment, plaintiff
presented evidence that during the three years defendant consulted her
regarding the lump in her breast and until a biopsy was performed, de-
fendant performed no diagnostic tests, biopsies, mammograms, or other
tests other than visual observation and physical touching of the lump. In
her affidavit opposing the motion for summary judgment, plaintiff
averred that both defendants repeatedly assured her that they were tak-
ing all possible actions to insure her good health. Relying on this assur-
ance, plaintiff did not seek any other medical advice but continued to see
both doctors regularly. 80

The Georgia Court of Appeals distinguished Gillis by finding that there
was no change in Ms. Waters' condition which would lead her to suspect
her doctor's negligence prior to the change in her condition that resulted
in the diagnosis and removal of her cancerous breast." The court held
that defendant's responses to plaintiff's numerous inquiries concerning
other actions which might be taken to insure her good health repeatedly
assured her that no other tests or consultations were necessary. The court
found this sufficient to raise the issue of fraud."8 2

C. Sufficiency of Experts' Affidavits

In Cherokee County Hospital Authority v. Beaver,s 3 a nurse employed
by the hospital injected pain medication into plaintiff's right buttock.
Plaintiff immediately experienced intense pain radiating down her right
leg, followed by limpness. Plaintiff sued the hospital for personal injuries
resulting from negligent administration of the injection. '" After discov-
ery, the hospital moved for summary judgment on the strength of both

177. 179 Ga. App. 222, 345 S.E.2d 867 (1986). The Georgia Supreme Court affirmed
Lynch v. Waters using the same line of reasoning as the court of appeals. 256 Ga. 389, 349
S.E.2d 456 (1986).

178. 179 Ga. App. at 224, 345 S.E.2d at 869.
179. Id. at 223, 345 S.E.2d at 868.
180. Id. at 223-24, 345 S.E.2d at 868-69.
181. Id. at 225, 345 S.E.2d at 869 (citing Gillis, 178 Ga. App. at 608, 344 S.E.2d at 446).
182. Id., 345 S.E.2d at 869, 870.
183. 179 Ga. App. 200, 345 S.E.2d 904 (1986).
184. Id. at 200, 345 S.E.2d at 905.
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the nurse's affidavit and the affidavit of the emergency room physician
who examined plaintiff at the hospital after the injection. Both affiants
stated that the proper location for the injection was the upper quadrant
of the right buttock.'8 '

In opposition, plaintiff submitted the affidavit of a registered nurse who
was qualified as an expert in administering intramuscular injections in
the buttocks. She stated that administering an intramuscular injection in
the upper quadrant of the buttock was a deviation from the proper stan-
dard of nursing care. In her own affidavit, plaintiff stated that the nurse
administered the intramuscular injection in the lower portion of her right
buttock. 8 6 The court of appeals held that a jury issue existed concerning
whether the hospital's witnesses deserved more credit than plaintiff.18 7

The trial court in Bushey v. Atlanta Emergency Group,188 granted
summary judgment to defendant physicians on the ground that the ex-
pert affidavit plaintiff submitted in opposition to defendants' motions for
summary judgment was insufficient as a matter of law. 8 The affidavits of
plaintiff's two experts stated that, based upon their review of defendant
physicians' depositions and the certified medical records that were a part
of the record, defendant physicians failed to meet the requisite standard
of care.' 0

The court of appeals affirmed summary judgment for defendants, not-
ing that the affidavits of the two defendant physicians recited their pro-
fessional backgrounds and specifically chronicled their individual involve-
ment with the patient from the time they first saw him until they ceased
treating him.191 Each defendant stated generally what services he per-
formed and that, in his opinion, he followed recognized standard proce-
dures. 8 2 The court determined that plaintiff's experts' affidavits were
merely conclusory and failed to establish the parameters of acceptable
professional conduct from which a significant deviation constitutes mal-
practice. 193 The court also found plaintiffs' experts' affidavits deficient in
failing to note the particulars of defendants' alleged negligence." 4

In Beauchamp v. Wallace,'" the trial court granted summary judg-

185. Id. at 202-03, 345 S.E.2d at 907.
186. Id. at 203, 345 S.E.2d at 907.
187. Id. at 205, 345 S.E.2d at 908.
188. 179 Ga. App. 827, 348 S.E.2d 98 (1986).
189. Id. at 827, 348 S.E.2d at 99.
190. Id. at 828, 348 S.E.2d at 100.
191. Id.
192. Id.
193. Id. at 828-29, 348 S.E.2d at 100.
194. Id. at 829-30, 348 S.E.2d at 100-01.
195. 180 Ga. App. 554, 349 S.E.2d 791 (1986).
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ment to defendant physicians based on each doctor's own affidavit.'" To
counter these affidavits, plaintiff filed two affidavits by another doctor.
This doctor gave an opinion, based on almost 1,300 pages of medical
records attached to the affidavit as an exhibit, that the treatment defend-
ants rendered failed to meet the requisite standard of care and proxi-
mately caused the patient's death. The court of appeals affirmed sum-
mary judgment for defendants, holding that plaintiff's expert's affidavits
did not meet the requirement that expert opinions in opposition to a de-
fendant's motion for summary judgment must establish the parameters of
acceptable professional conduct.197 A significant deviation from these pa-
rameters would constitute malpractice. 198 Plaintiff's expert's affidavits
merely concluded that defendant's treatment did not meet the appropri-
ate standard of care.' 9

In Craft v. Wilcox,2
00 the court of appeals reversed a grant of summary

judgment for defendant physician because plaintiff's expert's affidavit
was sufficient to place proximate cause at issue.2 Plaintiff Craft was hos-
pitalized for hemorrhoid surgery. Dr. Wilcox, a urologist, ordered several
tests and prescribed medication to treat his initial diagnosis of recurring
subacute prostatitis. The hospital released plaintiff following surgery, and
plaintiff phoned Dr. Wilcox two days later complaining of vague right
scrotal pain. After several additional office visits, defendant admitted
plaintiff to the hospital for antibiotic treatment. During this hospitaliza-
tion, it was revealed that plaintiff had an infarcted testicle, which doctors
removed to save the other testicle.2 2

Plaintiff alleged that Dr. Wilcox failed to properly examine, diagnose,
and treat him in a timely manner, causing loss of his testicle and repro-
ductive abilities. Dr. Wilcox filed a motion for summary judgment based
upon his own affidavit and deposition. He stated that he exercised the
requisite degree of skill and care and that no act or omission on his part
caused or contributed to plaintiff's injuries. 2 3

In opposition to defendant's motion, plaintiff filed the affidavit of a
urologist who stated that Dr. Wilcox failed to exercise the appropriate
degree of skill and care in certain instances.2 " The trial court granted
summary judgment, finding no genuine issue of material fact about causa-

196. Id. at 554, 349 S.E.2d at 792.
197. Id.
198. Id. at 555, 349 S.E.2d at 792.
199. Id. at 554, 349 S.E.2d at 792.
200. 180 Ga. App. 372, 348 S.E.2d 894 (1986).
201. Id. at 375, 348 S.E.2d at 896.
202. Id. at 373, 348 S.E.2d at 895.
203. Id.
204. Id.
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tion. The trial court said that unrebutted portions of defendant's affidavit
showed that even if his care was substandard as plaintiff alleged, no act
or omission by defendant caused or contributed to plaintiff's injuries. 05

The court of appeals reversed, holding that both parties' affidavits placed
causation at issue.2 " The court reiterated that an expert witness need not
say point blank that a professional colleague was negligent.207

Plaintiff in Hively v. Davis,208 alleged that defendant opthalmologist
negligently performed surgery on plaintiff on three separate occasions in
an unsuccessful effort to open a blocked tear duct.2 0 ' Defendant moved
for summary judgment on the basis of his own affidavit, conceding that
he performed the surgery unsuccessfully, but arguing that failure was a
known risk of the procedure and may occur absent negligence.210

Plaintiff responded with the affidavit of another ophthalmology special-
ist. The expert averred that he successfully treated plaintiff and that dur-
ing his operation he discovered a scar on plaintiff's face from incisions
made during the previous surgery. The expert opined that the incisions
were unnecessary for surgical correction of plaintiff's tearing problem.
The trial court granted summary judgment for defendant, finding that
plaintiff's expert's affidavit did not create a genuine issue of material fact.
The trial court reasoned that those portions of plaintiff's expert's affidavit
that the expert based on the medical records alone did not place defend-
ant's possible negligence at issue.2"

The court of appeals reversed, holding that plaintiff's expert did not
base his opinion solely upon a review of the medical records, but also
upon observations from his examination and treatment. 22 The court
again said that a medical expert's failure to use 'magic words' in accusing
a colleague of negligence does not deprive the expert's opinion of all effi-
cacy when it is clear that the witness believes his peer negligently treated
the patient.213

D. Evidentiary Issues

In Poulnott v. Surgical Associates of Warner Robins,2 1
4 plaintiffs ap-

205. Id. at 374, 348 S.E.2d at 895.
206. Id. at 375, 349 S.E.2d at 896.
207. Id.
208. 181 Ga. App. 733, 353 S.E.2d 622 (1987).
209. Id. at 733, 353 S.E.2d at 623.
210. Id.
211. Id.
212. Id. at 735, 353 S.E.2d at 625.
213. Id. at 734, 353 S.E.2d at 626.
214. 179 Ga. App. 138, 345 S.E.2d 639 (1986).
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pealed a jury verdict in favor of defendants.2 15 Plaintiffs contended that
the trial court erred in excluding evidence of a surgical conference that
took place the day before the hospital discharged plaintiff. Plaintiffs con-
tended that the minutes of this meeting would have impeached defend-
ant's testimony that they were unaware that plaintiff had developed a
hematoma.2 " The trial court determined that the surgical conference pro-
ceedings were privileged and confidential under Official Code of Georgia
Annotated section 31-7-143.17 The court of appeals affirmed, holding that
the purpose of section 31-7-143 was to foster quality medical services by
preserving the candor necessary for hospital medical review committees
to function effectively.218

In Andrews v. Major,2 1
9 plaintiff brought a wrongful death action

against defendant physician, alleging that defendant negligeptly diag-
nosed and treated plaintiffs decedent.220 A jury returned a erdict for
defendant.21 On appeal, plaintiff contended that the trial court erred in
permitting a pathologist to render an opinion based upon records not ad-
mitted into evidence.2 2 The court of appeals agreed with plaintiff. The
court found, however, that the error was harmless, because an enormous
amount of testimony during the four-day trial concerned the decedent's
recent medical history, and an opinion about the cause of decedent's
death was impossible without reference to the unadmitted medical
records.

2 2
3

In Woodruff v. Naik,2 24 the trial court admitted two x-rays over plain-
tiff's objection that defendant had not properly authenticated them.22 6

The authenticating witness was not present at the taking of the x-rays.
The court of appeals found the admission harmless error, because the
jury already had seen the x-rays. In addition, the x-rays had been the
subject of direct and cross examination of another witness before plaintiff
objected.22 6 Since the jury had seen the x-rays, any harm to plaintiff oc-
curred prior to their admission. Therefore, admission did not affect the
substantive rights of the parties.2 7 The court of appeals affirmed the jury

215. Id. at 138, 345 S.E.2d at 639.
216. Id. at 139, 345 S.E.2d at 640.
217. Id. at 142, 345 S.E.2d at 641; O.C.G.A. § 31-7-143.
218. 179 Ga. App. at 139, 345 S.E.2d at 641.
219. 180 Ga. App. 393, 349 S.E.2d 225 (1986).
220. Id. at 393, 349 S.E.2d at 225.
221. Id.
222. Id. at 395, 349 S.E.2d at 227.
223. Id.
224. 181 Ga. App. 70, 351 S.E.2d 233 (1986).
225. Id. at 70, 351 S.E.2d at 235.
226. Id. at 71, 351 S.E.2d at 236.
227. Id.
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verdict and judgment in favor of defendant.2 8

In Grabowski v. Radiology Associates,29 a head injury caused plain-
tiff's decedent's death. Plaintiff sued the decedent's physician, radiologist,
the hospital authority, and Radiology Associates for alleged failure to ad-
equately diagnose and treat the decedent, thereby causing his death. Dur-
ing the trial, Radiology Associates moved for a directed verdict asserting
that no evidence indicated that the radiologist's negligent reading of an
arteriogram caused the death. The trial court granted defendant's
motion.230

The court of appeals found that some evidence showed that the radiol-
ogist's misreading was a causal factor. Plaintiff's expert witness said that
if the radiologist had interpreted the arteriogram correctly, he would have
known its negative showing and would have been under a duty to report
the reading to the neurosurgeon.231 The radiologist's failure to report a
negative reading of the arteriogram precluded the neurosurgeon's order-
ing a CT scan at that time. A CT scan would have shown the surgical
lesion and the corresponding necessity to operate that morning, rather
than the next day when decedent's condition had deteriorated drastically.
The court of appeals therefore reversed the trial court's directed
verdict.

232

E. 'Borrowed Servant' Doctrine

In Reed v. Adventist Health Systems/Sunbelt, Inc.,33 plaintiff fell and
broke her hip. 23 She was admitted to defendant's hospital for a hip nail-
ing procedure. During the procedure, the staff used an electrocautery unit
and a portable x-ray machine. Following the surgery plaintiff discovered a
burn on her right leg. Plaintiff subsequently filed suit against defendant
hospital, the orthopedic group who performed the surgery, and the manu-
facturer of the x-ray machine. The orthopedic group and the hospital
filed for summary judgment, and the trial court granted the hospital's
motion and denied the orthopedic group's motion.238 The court of appeals
granted a certificate for immediate review to decide whether the 'bor-
rowed' or 'loaned servant' doctrines precluded plaintiff from recovering
against defendant hospital.23

228. Id.
229. 181 Ga. App. 298, 352 S.E.2d 185 (1986).
230. Id. at 298, 352 S.E.2d at 186.
231. Id. at 299, 352 S.E.2d at 187.
232. Id. at 301, 352 S.E.2d at 188.
233. 181 Ga. App. 750, 353 S.E.2d 523 (1987).
234. Id. at 750, 353 S.E.2d at 523.
235. Id. at 751, 353 S.E.2d at 524.
236. Id.
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The court of appeals held that when a hospital yields control of its
employees to a surgeon in the operating room, and the surgeon personally
supervises those employees, the surgeon becomes the employees' master,
and their negligence during the course of the master/servant relationship
is imputed to him."37 The evidence unequivocally showed that the sur-
geons were present and in control of the operating room personnel during
the entire procedure. The court of appeals affirmed the trial court's order
holding the hospital not liable for negligent operation of the electro-
cautery and x-ray equipment during the hip nailing procedure." The
court of appeals, however, reversed the grant of summary judgment in
favor of the hospital.2 Whether ultimate liability for the equipment mal-
function was the hospital's responsibility remained for jury
consideration.'

40

F. Apparent Agency

One of the most significant decisions the court of appeals rendered dur-
ing the survey period was Brown v. Coastal Emergency Services, Inc.24 1

In Brown, the court for the first time held that the doctrine of apparent
or ostensible agency applied to medical malpractice actions.24 Plaintiff
was in an automobile accident and was treated by two hospital emergency
room physicians who were named as defendants. Plaintiff also named as
defendants the Richmond County Hospital Authority, which operated the
hospital, and Coastal Emergency Services, which hired the physicians
pursuant to a contract with the hospital to staff the emergency
department.2

4

The court of appeals held that defendant physicians acted as indepen-
dent contractors rather than employees in their care and treatment of
emergency room patients; consequently, the hospital was not vicariously
liable.' In his affidavit in opposition to the summary judgment motions,
plaintiff specifically averred that he wanted the physicians on duty at the
emergency room to treat him rather than a private doctor, because he felt
that the hospital doctors would give better treatment. The hospital's lia-
bility, therefore, was a question for jury determination under the doctrine
of ostensible or apparent authority. The court held, however, that since
nothing in the record suggested that plaintiff relied upon Coastal's repu-

237. Id. at 752, 353 S.E.2d at 524.
238. Id., 353 S.E.2d at 525.
239. Id.
240. Id. at 753, 353 S.E.2d at 526.
241. 181 Ga. App. 893, 354 S.E.2d 632 (1987).
242. Id. at 896, 354 S.E.2d at 636.
243. Id. at 893, 354 S.E.2d at 633.
244. Id. at 898, 354 S.E.2d at 637.
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tation-or that he even knew of that company's existence-Coastal could
not be iable under the ostensible or apparent agency doctrine.2 4' The
Georgia Supreme Court has granted certiorari to decide whether the doc-
trine of ostensible or apparent agency is viable in Georgia.2"

G. Active-Passive Negligence

In a medical malpractice/product liability case, the court of appeals af-
firmed a jury verdict in favor of defendant physician and hospital on a
cross-claim for indemnity against a medical products manufacturer on an
active-passive negligence theory.2"7 In Davis v. Glaze,2 48 the malfunction
of an electro-cautery grounding pad during a tonsillectomy performed at
Clayton General Hospital caused plaintiff infant severe burns. Plaintiff
sued the physician, the hospital, and the manufacturer of the defective
grounding pad. The jury returned a verdict against all three defendants.
The jury also returned a verdict in favor of the physician and the hospi-
tal, but against the pad manufacturer on the basis of active-passive negli-
gence.249 The court of appeals held that questions of negligence, including

distinctions between active and passive negligence, are ordinarily for the
jury.2

60

H. Damages

In Macon-Bibb County Hospital Authority v. Whipple,2" the court of
appeals held that a jury verdict of $100,000 was not excessive when plain-
tiff sustained injury to her hand during intravenous chemotherapy treat-
ment as an out-patient at appellant's hospital.2 52 Evidence showed that
plaintiff experienced pain and suffering from the extravasation of
mutamycin from her vein into the soft tissue of her hand. She underwent
both plastic surgery on her hand and psychological treatment for pain.
The jury awarded plaintiff $7,600 for medical expenses and $92,400 for
pain and suffering. The court of appeals held that defendant produced no
direct proof of prejudice or bias in the verdict.2 ' 3

245. Id.
246. Id.
247. Davis v. Glaze, 182 Ga. App. 18, 354 S.E.2d 845 (1987).
248. 182 Ga. App. 18, 354 S.E.2d 845 (1987).
249. Id. at 18-19, 354 S.E.2d at 848.
250. Id. at 24, 354 S.E.2d at 852.
251. 182 Ga. App. 195, 355 S.E.2d 83 (1987).
252. Id. at 197, 355 S.E.2d at 85.
253. Id.
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IX. PRODUCTS LIABILITY

In Thorpe v. Robert F. Bullock, Inc.,264 plaintiff was badly injured
while working as an employee at a restaurant.23 Defendant had supplied
the restaurant with an automatic deep fryer on a trial basis as an induce-
ment for the restaurant to purchase the machine.2

" Defendant moved for
summary judgment on the products liability claims, asserting that it did
not sell the fryer or receive any consideration for its use and therefore
was not within the coverage of Official Code of Georgia Annotated section
51-1-11.1" Plaintiffs responded that, by offering the product for sale, de-
fendants placed it in the stream of commerce and therefore fell within
section 51-1-11.25 Section 51-1-11 provides:

The manufacturer of any personal property sold as new property directly
or through a dealer or any other person shall be liable in tort, irrespec-
tive of privity, to any natural person who may use, consume, or reasona-
bly be affected by the property and who suffers injury to his person or
property because the property when sold by the manufacturer was not
merchantable and reasonably suited to the use intended, and its condi-
tion when sold is the proximate cause of the injuries sustained.2 5

The trial court granted defendant's motion on the strict liability is-
sue.2 0 The court of appeals reversed, holding that offering an item for
sale or lease, or otherwise marketing the item or placing it into the stream
of commerce, invoked the coverage of section 51-1-11.261 The supreme
court affirmed the court of appeals decisions.2

In Hatcher v. Allied Products Corp.,6 3 the Georgia Supreme Court
considered three certified questions from the Eleventh Circuit Court of
Appeals concerning Official Code of Georgia Annotated section 51-1-11.2
In response to the first question, the supreme court found that under sec-
tion 51-1-11(b)(2), a strict liability action is barred if filed more than ten
years from the first sale or use of the product."' The court noted that it
was irrelevant that the injury occurred less than ten years after the first

254. 179 Ga. App. 867, 348 S.E.2d 55 (1986).
255. Id. at 867, 348 S.E.2d at 56.
256. Id.
257. Id.; O.C.G.A. § 51-1-11 (1982 & Supp. 1987).
258. 179 Ga. App. at 867, 348 S.E.2d at 56.
259. Id. at 868, 348 S.E.2d at 56 (quoting O.C.G.A. § 51-1-11).
260. Id. at 872, 348 S.E.2d at 59.
261. Id.
262. Robert F. Bullock, Inc. v. Thorpe, 256 Ga. 744, 746, 353 S.E.2d 340, 342 (1987).
263. 256 Ga. 100, 344 S.E.2d 418 (1986).
264. Id. at 101, 344 S.E.2d at 419.
265. Id. at 102, 344 S.E.2d at 420.
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sale.2
6 Second, the court also noted that section 51-1-11 does not apply to

negligence claims but is limited to strict liability actions.2 7 Finally, the
court said that section 51-1-11 applies only to manufacturers and not to
distributors.

2 6
0

X VICARIOUS LIABILITY

In Dietrich v. Trust Co. Bank of Augusta,2" the trial court granted
summary judgment to defendant bank in an action for wrongful reposses-
sion.270 The bank based its motion on the fact that the repossessor was
not an employee but an independent contractor. Defendant submitted
the repossessor's deposition in which he denied employee status and as-
serted independent contractor status.27 1 In upholding summary judgment
for the bank, the court of appeals cited272 the Georgia Supreme Court's
decision in Withrow Timber Co. v. Blackburn27

3 for the proposition that a
repossessor's denial of employee status is sufficient to award summary
judgment.27 4 Noting that plaintiffs failed to present any evidence to con-
tradict the repossessor's statement, the court ruled that summary judg-
ment was proper275

In Wilson v. McCulough,276 plaintiff sued a landowner, a bulldozer op-
erator, and the bulldozer operator's employer for injuries sustained when
the operator pushed a tree into the roadway in front of plaintiff. The
evidence established that Herndon, the owner, employed Flowers, the op-
erator. McCullough, the landowner, had asked Flowers to do approxi-
mately $200 worth of bulldozer work. It was undisputed that McCullough
did not control or direct the manner or method of Flowers' operation.2 77

The court rejected plaintiff's argument that Flowers was a borrowed ser-
vant because McCullough did not have "complete control of Flowers
while Flowers worked on his land, since he in no way directed the time,
manner, or method Flowers was to use in accomplishing the task at
hand."27

266. Id.
267. Id.
268. Id.
269. 179 Ga. App. 330, 346 S.E.2d 107 (1986).
270. Id. at 330, 346 S.E.2d at 108.
271. Id. at 331, 346 S.E.2d at 108.
272. Id.
273. 244 Ga. 549, 551, 261 S.E.2d 361, 362 (1979).
274. 179 Ga. App. at 331, 346 S.E.2d at 108.
275. Id.
276. 180 Ga. App. 579, 349 S.E.2d 751 (1986).
277. Id. at 579-80, 349 S.E.2d at 751-52.
278. Id. at 580, 349 S.E.2d at 752.
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In Slaton v. B & B Gulf Service Center,27 defendant's employee as-
saulted plaintiff.2 80 Defendant moved for summary judgment, alleging
that it hired the employee to pump gas, and that the employee clearly
departed from the master's interest when he grabbed the plaintiff and
"asked her to 'party.' ",281 Thus, summary judgment for defendant was
proper.

2 82

Plaintiff in Chambers v. Gap Stores28 3 sought recovery from defendant
for allegedly slanderous or defamatory remarks one of defendant's em-
ployees made to her.28 The court of appeals affirmed288 the trial court's
grant of summary judgment because the store had not authorized the em-
ployee to make the remarks.28 An employer cannot be liable for the alleg-
edly slanderous remarks of its employee, unless the employer authorized
the remarks.

28 7

XI. WRONGFUL DEATH

In Mack v. Moore,'8 plaintiff brought a wrongful death action for the
death of her father.288 The decedent's spouse brought a motion to inter-
vene and to dismiss. The trial court found that plaintiff had no standing
to bring the action under Georgia law.28 0 Plaintiff appealed, questioning
the constitutionality of Official Code of Georgia Annotated section 51-4-
2," ' which confers standing in wrongful death suits exclusively on surviv-
ing spouses. Plaintiff argued that the statute denied equal protection to
children of deceased parents.29' The Georgia Supreme Court held that the
statute did not deny equal protection by giving greater rights to surviving
spouses than to children to sue for wrongful death.29 The court said:

Although the statute confers exclusive standing upon the surviving
spouse, it Hdoes not vest in the spouse all rights to the claim. The spouse

279. 178 Ga. App. 701, 344 S.E.2d 512 (1986).
280. Id. at 701, 344 S.E.2d at 513.
281. Id. at 702, 344 S.E.2d at 513.
282. Id.
283. 180 Ga. App. 233, 348 S.E.2d 592 (1986).
284. Id. at 233, 348 S.E.2d at 592.
285. Id. at 234, 348 S.E.2d at 592.
286. Id. at 233, 348 S.E.2d at 592. The court cited Anderson v. Housing Auth. of Atlanta,

171 Ga. App. 841, 843, 321 S.E.2d 378, 380 (1984).
287. 180 Ga. App. at 233, 348 S.E.2d at 592.
288. 256 Ga. 138, 345 S.E.2d 338 (1986).
289. Id. at 138, 345 S.E.2d at 338.
290. Id.
291. O.C.G.A. § 51-4-2 (Supp. 1987).
292. 256 Ga. at 131, 345 S.E.2d at 338.
293. Id., 345 S.E.2d at 339.
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is required to share the proceeds with the children. .... A duty is owed
to the children and part of that duty is to act prudently in asserting,
prosecuting and settling the claim. The failure to do this could subject
the spouse to liability for breach of duty as a representative.29

In O'Kelley v. Hospital Authority of Gwinnett County,"" the court re-
affirmed2

9
6 its holding in Mack that the surviving spouse in a wrongful

death action acts both as an individual and as a representative of any
children of the deceased spouse.2 97

In Stiltjes v. Ridco Exterminating Co.,2 9 8 the supreme court construed
Official Code of Georgia Annotated section 51-4-1(2)299 to impose liability
for wrongful death under the strict liability provisions existing in section
51_1_11301 to the same extent that the latter code section imposed liability
for injury to person or property.30 1

Plaintiff's decedent in Spivey v. Vaughn30 2 fell and struck a piling
while water skiing, sustaining fatal injuries.30 3 Defendants were a father
and son who owned and operated the motorboat behind which the dece-
dent was skiing at the time he sustained the fatal. injury. Defendants
moved for summary judgment, and the trial court denied the motion.3 0 4

The court of appeals affirmed, holding that, as a matter of law, plaintiff's
decedent could not be charged with actual knowledge of the hazard . 3

*

The court based its decision upon evidence that the driver and his pas-
senger saw the hazard and, further, that the driver believed the decedent
to be aware of the hazard .3  The court held that while a jury might con-
clude from the evidence that the decedent had knowledge, a court could
not make the same determination as a matter of law. 0 7

294. Id. at 132, 345 S.E.2d at 339.
295. 256 Ga. 373, 349 S.E.2d 382 (1986), appeal dismissed, 107 S. Ct. 1559 (1987).
296. Id. at 374, 349 S.E.2d at 383.
297. Id.
298. 256 Ga. 255, 347 S.E.2d 568 (1986).
299. O.C.G.A. § 51-4-1(2) (1982).
300. Id. § 51-1-11 (1982 & Supp. 1987).
301. 256 Ga. at 258-59, 347 S.E.2d at 571.
302. 182 Ga. App. 91, 354 S.E.2d 870 (1987).
303. Id. at 91, 354 S.E.2d at 871.
304. Id.
305. Id. at 93, 354 S.E.2d at 872.
306. Id. at 92, 354 S.E.2d at 872.
307. Id. at 93, 354 S.E.2d at 872.
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XII. DEFENSES

A. Accord and Satisfaction

In Hardigree u. McMichael,'0" the court of appeals affirmed'" sum-
mary judgment for defendant based on the defense that plaintiffs cashed
a bank draft containing a statement specifying that the payment was a
final settlement."1 Plaintiffs were injured in an automobile accident. De-
fendant's insurer contacted plaintiffs and paid for their property damage.
An agent for defendant also provided plaintiffs with a bank draft in the
sum of $250.31' It was noted on the bank draft that the payment was
made as a "'final settlement of the claim for bodily injury arising from
accident on December 26, 1982.' "812 The plaintiffs acknowledged that
they were aware of this language. They contended, however, that defend-
ant's agent had represented to them that cashing the draft would not
have any bearing on the claim for medical expenses.318

The court of appeals reaffirmed that "[tihe delivery and acceptance of
a check as a stated amount in full and complete settlement of a claim,
whether the amount of the claim is established or uncertain, amounts to
an accord and satisfaction."1 '4 The court reasoned that plaintiffs knew of
the language on the draft and therefore could not rely on a claim of fraud
based on the agent's assurances. " The court found that reliance on such
a claim was unjustified

B. Legal Accident

The Georgia Court of Appeals, during the survey period, maintained
the standards of legal accident established in Chadwick v. Miller. ' 7 In
Cox u. Cantrell,381 the court found that the trial court properly denied
defendant's request for a charge on accident. 9 The court noted "'[the
defense of accident in this state is to be confined to its strict sense as an
occurrence which takes place in the absence of negligence and for which

308. 181 Ga. App. 583, 353 S.E.2d 78 (1987).
309. Id. at 584, 353 S.E.2d at 80.
310. Id. at 583-84, 353 S.E.2d at 79.
311. Id. at 583, 353 S.E.2d at 79.
312. Id.
313. Id.
314. Id. at 584, 353 S.E.2d at 80 (quoting Hurst v. West Publishing, 138 Ga. App. 244,

245, 225 S.E.2d 713, 714 (1976)).
315. Id.
316. Id.
317. 169 Ga. App. 338, 312 S.E.2d 835 (1983).
318. 181 Ga. App. 722, 353 S.E.2d 582 (1987).
319. Id. at 725, 353 S.E.2d at 584.
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no one would be liable.' ",320 In Cox, defendant's automobile crossed over
the centerline into oncoming traffic and struck plaintiff's vehicle.2 1 De-
fendant pleaded guilty to crossing the centerline in violation of Official
Code of Georgia Annotated section 40-6-40(a), 322 and the trial court
charged on negligence per se.323 The court held that, given defendant's
violation, to give a legal accident charge would have been error .32

In Wilhite v. Tripp,32 5 however, the court upheld the trial court's legal
accident charge.32 6 In Wilhite, the court provided an elaborate narrative
based on facts that indicated the accident could occur in the absence of
negligence.

32 7

C. Releases

The reported cases during this survey period were not very supportive
of releases. In Mallard v. Jenkins,2 8 the court reversed the trial court's
grant of summary judgment based on a release.329 The plaintiff contended
in the motion for summary judgment that defendant's agent tricked her
into signing a release. She said that she "'ha[d] little formal education
and cannot read or write with any degree of proficiency or understanding
and was tricked and deceived by [the agent] Ethel McNair in her own
home at a time when she was in considerable pain and under the effects
of medication, all of which was well known to Ms. McNair.' "" The trial
court nonetheless found that plaintiff's affidavit was insufficient to create
an issue concerning her ability to read.331 The court of appeals based its
reversal on two grounds: (1) Plaintiff indicated she was under considera-
ble pain and was taking prescription drugs, and (2) plaintiff said that she
could not read.332 The court reasoned that plaintiff's two allegations ab-
sent defendant's rebuttal were sufficient to overcome a motion for sum-
mary judgment based on the release.333

320. Id. at 724, 353 S.E.2d at 584 (quoting Chadwick v. Miller, 169 Ga. App. 338, 340,
312 S.E.2d 835, 840 (1983)).

321. Id. at 722, 353 S.E.2d at 582.
322. O.C.G.A. § 40-6-40(a) (1985).
323. 181 Ga. App. at 725, 353 S.E.2d at 584.
324. Id.
325. 179 Ga. App. 428, 346 S.E.2d 586 (1987).
326. Id. at 430, 346 S.E.2d at 587.
327. Id. at 429, 346 S.E.2d at 587.
328. 179 Ga. App. 582, 347 S.E.2d 339 (1986).
329. Id. at 584, 347 S.E.2d at 341.
330. Id. at 582, 347 S.E.2d at 339.
331. Id.
332. Id. at 583, 347 S.E.2d at 340.
333. Id. at 584, 347 S.E.2d at 341.
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D. Sovereign Immunity

In Ponder v. Fulton-DeKalb Hospital Authority, 34 the court held that
the hospital's assurance fund was insufficient to waive the hospital's sov-
ereign immunity.33 ' The court reasoned that because defendant paid no
premiums and the fund distributed no liability risks, the fund was a re-
serve fund against legal claims, and did not waive defendant's sovereign
immunity.

3 3

In Sisson v. Douglas County School District,337 the court considered
the liability of a school district and principal for a student's injury.3"
Plaintiff, a student, fell down a stairway while carrying a school project in
one hand.33 ' Plaintiff alleged that the principal was negligent in failing to
warn of the danger and in failing to provide handrails. Plaintiff further
contended that the principal's actions demonstrated willful and wanton
conduct.

3 46

In determining whether plaintiff's claim implicated sovereign immu-
nity, the court identified three areas of consideration: (1) Judicial acts for
which immunity applies; (2) Administerial duties, for which there is no
immunity; and (3) Discretionary acts, which lie in between administerial
acts and judicial acts depending on the character of the activity under
scrutiny.3 4, ' The court found that defendant's actions fell within the dis-
cretionary acts category; plaintiff thus had to show willful and wanton
conduct.3 42 Because no evidence supported plaintiffs allegations of willful
and wanton conduct, summary judgment for defendant was proper. 34 3

XIII. DOG BITE

In McBride v. Wasik,3" plaintiff sued Mr. and Mrs. Wasik for injuries
plaintiff sustained from defendants' German Shepherd dog.34

5 The trial
court, granted summary judgment to defendants,34 6 and the court of ap-

334. 256 Ga. 833, 353 S.E.2d 515 (1987).
335. Id. at 836, 353 S.E.2d at 517; see Morehouse College v. Russell, 219 Ga. 717, 135

S.E.2d 432 (1964).
336. 256 Ga. at 835-36, 353 S.E.2d at 516-17.
337. 181 Ga. App. 77, 351 S.E.2d 272 (1986).
338. Id. at 78, 351 S.E.2d at 273.
339. Id.
340. Id.
341. Id. at 79, 351 S.E.2d at 273-74.
342. Id., 351 S.E.2d at 274.
343. Id. at 81, 351 S.E.2d at 275.
344. 179 Ga. App. 244, 345 S.E.2d 921 (1986).
345. Id. at 244, 345 S.E.2d at 921.
346. Id.
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peals reversed.3 47 In an affidavit in opposition to defendants' motion for
summary judgment, plaintiff testified that earlier on the day of the at-
tack, Mr. Wasik said that "'he hoped that dog got out and went over
there and killed that S.O.B., talking about me.' ,,341 The court indicated
that this evidence was sufficient to create a jury question about defend-
ant's knowledge of the dog's propensity to do harm.3 4 '

XIV. Loss OF CONSORTIUM

In Coker v. Casey,50 Pamela Coker sued defendant for injuries received
in an automobile accident.31 In a separate action, Wilson Coker, Pamela's
husband, sought to recover from defendant based on loss of consortium as
a result of his wife's injuries.35' Defendant moved, pursuant to Stapleton
v. Palmore 5' to consolidate the cases, and the trial court granted the
motion.

3 54

Defendant stipulated liability, and the only issue tried to the jury was
damages. The jury eventually returned a verdict in favor of the wife for
$7,000, but returned no award in favor of the husband. The trial court
instructed the jury that the issue of liability in the case was uncontra-
dicted and directed the jury to resume its deliberations and award dam-
ages in some amount to Wilson. While the jury was out, Wilson dismissed
his case without prejudice. Subsequently, the jury returned a verdict in
favor of Wilson in the sum of $2,000.111

The issue before the court was whether, in light of the mandatory join-
der based upon Stapleton,356 Wilson could file a dismissal without
prejudice, thereby dissolving the mandatory joinder. The court, finding
that to allow Wilson to dismiss his case would make the mandatory join-
der ruling "nugatory," 317 reversed the allowance of the voluntary dismis-
sal and entered judgment in favor of Wilson in the amount of $2,000. 3

11

347. Id. at 245, 345 S.E.2d at 922.
348. Id. at 244, 345 S.E.2d at 921.
349. Id. at 245, 345 S.E.2d at 922.
350. 178 Ga. App. 682, 344 S.E.2d 662 (1986).
351. Id. at 682, 344 S.E.2d at 663.

352. Id.

353. 250 Ga. 259, 297 S.E.2d 270 (1982), cert. denied mer., 459 U.S. 1221 (1983).
354. 178 Ga. App. at 682, 344 S.E.2d at 663.

355. Id.
356. See supra note 353; see also O.C.G.A. § 9-11-19(a)(1) (1982).

357. 178 Ga. App. at 684, 344 S.E.2d at 665.

358. Id.
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XV. RECENT LEGISLATION

The Georgia Legislature passed two bills this spring that will affect tort
law significantly. Although the Tort Reform Act of 1987151 and the Medi-
cal Malpractice Reform Act of 1987380 became effective July 1, 1987, the
authors discuss the acts in this Article because of their importance.

The Tort Reform Act provides immunity to persons serving in non-
profit or charitable institutions,"' reworks the provisions on damage
awards, 31 and amends the joint tortfeasor provisions to allow the trier of
fact to consider the plaintiff's degree of negligence. 3

6
3 The legislature

amended Official Code of Georgia Annotated section 51-1-20364 to provide
that a person serving as a member, director, or trustee of a nonprofit or
charitable hospital, institution, organization, or governmental agency or
entity, who in good faith and within the scope of his employment com-
mits an act or fails to act, will be immune from civil liability, should the
act or omission cause injury.365 The only exception is for willfully or wan-
tonly causing injury36

The legislature changed the statutes dealing with proof of damages and
the type of damages available. The new law abrogates the collateral
source rule. Official Code of Georgia Annotated section 51-12-1(b)367

states that when a plaintiff seeks special damages or introduces evidence
of special damages, the defendant may introduce evidence of all compen-
sation available to the plaintiff.3s8 The defendant may show that the
plaintiff received or could have received insurance payments, disability
payments, and payments that replaced wage loss or income.3 9 The trier
of fact may consider these benefits or payments in determining its award,
but courts may not instruct juries to reduce the award in the amount of
the benefits.1

70

The General Assembly also amended Official Code of Georgia Anno-

359. 1987 Ga. Laws 915.
360. 1987 Ga. Laws 887.
361. O.C.G.A. § 51-1-20 (Supp. 1987).
362. Id. §§ 51-12-1, -5, -5.1, -6, -12.
363. Id. §§ 51-12-31, -32, -33.
364. Id. § 51-1-20.
365. Id.
366. Id.
367. Id. § 51-12-1(b).
368. Id.
369. Id.
370. Id. As this statute has no fixed effective date, there is debate as to whether this

statute applies to causes of action arising after July 1, 1987, or suits filed after July 1, 1987,
or cases tried after July 1, 1987. Until the appellate courts rule on this problem, each trial
court will be faced with this question of statutory interpretation. Id.
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tated section 51-12-5 regarding punitive damages.37 1 For all causes of ac-
tion arising on or after July 1, 1987, the plaintiff will have to meet a
higher burden of proof before receiving an award of punitive damages.372

Clear and convincing evidence must show defendant's willful misconduct,
malice, fraud, wantoness, oppression or conscious indifference to conse-
quences.371 Courts award these damages not to compensate, but to de-
ter.37' The plaintiff must specially plead these damages in the complaint
and present evidence of these damages in a bifurcated trial. 5

In a products liability suit, the plaintiff may recover only one punitive
damages award from the defendant, regardless of the number of causes of
actions arising from the defendant's act, but there is no limit on the
amount of the awardS7

' The claimant must pay seventy-five percent of
the award to the state treasury. In nonproducts liability cases in which
the evidence shows the defendant's specific intent was to cause harm,
there is no limit on the award of punitive damages.378 Other tort actions
have a maximum award of $250,000 for punitive damages.37 9 Official Code
of Georgia Annotated section 51-12-6380 relates to damages compensating
the plaintiff for injury to his peace, happiness, or feelings.3 81 The statute
bars an award for punitive damages, but permits unlimited recovery for
hurt feelings.3 2

The legislature amended Official Code of Georgia Annotated section 51-
12-12 183 to permit a one-time grant of a new trial as to damages, but only
if the judge believes the verdict is so inadequate or excessive as to be
inconsistent with the preponderance of the evidence. 8' The judge may
also fix an award and grant a new trial if any party refuses to accept it. 38

The legislature modified state law regarding the liability of joint
tortfeasors by adding Official Code of Georgia Annotated section 51-12-
33.388 If 'the jury finds the plaintiff partly responsible for his claimed in-
jury, it may apportion its award among those joint tortfeasors whose fault

371. Id. § 51-12-5(b).
372. See id. § 51-12-5.1(b).
373. Id.
374. Id. § 51-12-5.1(c).
375. Id. § 51-12-5.1(d).
376. Id. § 51-12-5.1(e).
377. Id.
378. Id. § 51-12-5.1(f).
379. Id. § 51-12-5.1(g).
380. Id. § 51-12-6.
381. Id.
382. Id.
383. Id. § 51-12-12.
384. Id.
385. Id.
386. See id. § 15-12-33(a).



exceeds the plaintiff's fault.8 7 If the jury apportions fault, then the de-
fendants are not jointly liable and cannot seek contribution.3 8 The jury
does not have to apportion fault but still may enter an award jointly and
severally against all tortfeasors3 8

The Medical Malpractice Act of 1987 contains several important
amendments and additions. The legislation completely rewrote Official
Code of Georgia Annotated section 9-3-73, which concerned the statutes
of limitations and repose for minors and incompetents.3 0 Under the old
statute, the two-year statute of limitations in a medical malpractice suit
began to run when a minor reached majority or when a mentally incom-
petent person was no longer under a disability." Under the new statute,
when a negligent act or omission injures a child five years or older or a
mentally incompetent person, the statute of limitations begins to run as
provided in Official Code of Georgia Annotated section 9-11-71. A child
under five has two years from the date of his fifth birthday to bring suit
for medical malpractice that occurred prior to his fifth birthday.2

This section also imposes a five-year statute of repose on the mentally,
incompetent, whether or not they are still under a disability, 93 and on
children aged five or more.3 9 4 If the child was under the age of five when
the cause of action arose, however, the repose statute bars suit only when
the child turns ten.3 99

The Georgia Legislature passed another important change. Official
Code of Georgia Annotated section 9-11-9.1(a) requires plaintiffs to file
with their complaints an expert's affidavit setting out at least one negli-
gent act or omission claimed in the complaint and the factual basis for
the claim.396 Subsection (b) permits a 45-day extension for filing this affi-
davit if the plaintiff files the suit within ten days of the running of the
period of limitation and the plaintiff alleges that he cannot obtain an ex-
pert opinion due to time constraints.3 97 If a plaintiff invokes this 45-day
extension for filing his affidavit, the defendant need not file his answer
until 30 days after the affidavit is filed.3 98

The last significant change in the Medical Malpractice Act eliminates

387. Id.
388. Id.
389. Id. §§ 15-12-31, -32.
390. 1d. § 9-3-73(b).
391. Id.
392. Id.
393. Id. § 9-3-73(c)(1).
394. Id. § 9-3-73(c)(2).
395. Id.
396. Id. § 9-11-9.1(a).
397. Id. § 9-11-9.1(b).
398. Id. § 9-11-9.1(c).
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liability for injuries or death for a health care provider who voluntarily
and at no charge provides care within the scope of its licensure at the
request of a hospital, public school, nonprofit organization or state agency
or political subdivision. 39 The health provider must not be grossly negli-
gent or wanton and willful in its misconduct.400 This statute applies to
causes of action arising after July 1, 1987.41

399. Id. § 51-1-29.1.
400. Id. § 51-1-29.1(a).
401. Id. § 51-1-29.1(b).
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