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In the normally placid field of real property law, few controversies have
proved as tumultuous as those that arise from accelerating commercial
growth and its resulting impact on residential neighborhoods. As commer-
cial growth explodes in Georgia, especially in the metropolitan areas,
owners, developers, and county planners frequently find themselves em-
broiled in bitter litigation. For many years to come, the recent survey
period will be remembered for two momentous decisions' relating to the
rights of homeowners to rezone their neighborhoods for office and institu-
tional development. These two cases likely will provide a focal point to
which many future commercial and residential development disputes in
Georgia will return.

The survey period saw little significant activity in other areas of real
estate law. The courts touched on a variety of areas in numerous opin-
ions, some of them peculiar, few of them remarkable. The legislature, sel-
dom at the forefront of real property developments in any survey period,
displayed even more reticence during this period.
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I. ZONING AND LAND USE

This property will not remain residential and the refusal to acknowledge
the existing conditions, the unsettled nature of this property and the
pressure to change by reasonable land use analysis is a failure of plan-
ning and a deterrent to good planning ... those portions of DeKalb
County Zoning Ordinance which would relegate this property to a resi-
dential zoning classification are unconstitutional, null and void as ap-
plied to this property.
In sustaining the judgment of the superior court, this court has usurped
the function of the county commission.2

As anticipated in last year's survey, the Georgia courts handed down
several significant decisions in the area of zoning and land use during the
survey period. Perhaps the most important of all these cases was DeKalb
County v. Albritton Properties.3 At issue in that case was the validity of a
decision by the DeKalb County Commission to deny rezoning of a neigh-
borhood from residential to office and institutional use, even though the
residential quality of the neighborhood allegedly had deteriorated
seriously.'

The controversy in Albritton began when all of the homeowners in
Lake Hearn, a subdivision of metropolitan Atlanta, banded together for a
neighborhood 'sell-out' to Albritton Properties, a developer. For several
years prior to the 'sell-out,' the homeowners had become increasingly dis-
satisfied over the intrusion of nearby office development and the resulting
decline of their neighborhood's residential quality. The 'sell-out' was con-
tingent upon rezoning of the neighborhood from a single-family residen-
tial classification to an office and institutional classification. According to
Albritton's site plan, the developer would raze the 144 homes in the sub-
division and replace them with several office buildings, a hotel, and vari-
ous entertainment and recreational facilities.8

When the DeKalb County Board of Commissioners denied the applica-
tion for rezoning, the developer and property owners sued the county in
superior court, arguing that the encroachment of the nearby office devel-
opment upon the Lake Hearn neighborhood amounted to a taking under
the Georgia Constitution if the neighborhood zoning remained residential.
The trial court agreed, and ruled that "any residential classification as
applied to Lake Hearn would be unconstitutional, null and void."' The

2. DeKalb County v. Albritton Properties, 256 Ga. 103, 113, 344 S.E.2d 653, 660 (1986)
(Bell, J., dissenting).

3. 256 Ga. at 103, 344 S.E.2d at 653.
4. Id. at 103-04, 344 S.E.2d at 654.
5. Id.
6. Id. at 111, 344 S.E.2d at 659 (quoting DeKalb County Superior Court in Albritton

Properties v. DeKalb County).

306 [Vol. 39



REAL PROPERTY

county appealed the lower court's decision to the supreme court. At stake
was the future right of subdivision homeowners under similar circum-
stances to obtain rezoning and the resulting ability to sell their neighbor-
hoods en masse to developers.

In Albritton, the court began by setting forth the standard applicable
to overcoming the presumptive validity of a zoning ordinance.7 The court
pointed out that for a plaintiff to establish the invalidity of a zoning ordi-
nance under Georgia law, the plaintiff must establish that the zoning or-
dinance "is significantly detrimental to him, and is insubstantially related
to the public health, safety, morality, and welfare."" If the plaintiff carries
that burden, the defendant must then present evidence overcoming the
plaintiff's proof.'

The court then addressed plaintiffs' assertion that residential zoning
imposed a significant detriment upon the enjoyment of their property
rights.'0 The court pointed to evidence which showed that the apprecia-
tion in value of Lake Hearn homes lagged seven to nine percent behind
the appreciation in value of similar nearby homes." Although evidence
about the neighborhood's present suitability for residential use was con-
flicting, further evidence from experts established a "downturn in viabil-
ity" of the neighborhood as a residential area.'2 According to the evidence
in the record, the experts foresaw a sharper downturn of land value if the
land retained its residential classification." The court found that, al-
though the land in question retained some value as presently zoned, the
evidence'4 clearly established the "significant detriment" as required

7. Id. at 107-08, 344 S.E.2d at 657 (quoting Flournoy v. City of Brunswick, 248 Ga. 573,
285 S.E.2d 16 (1981)).

8. Id.
9. Id. at 108, 344 S.E.2d at 657.

10. Id.
11. Id.
12. Id.
13. Id.
14. Id. at 108 n.2, 344 S.E.2d at 657. Other evidence included the following: (a) The

average home in the neighborhood was valued at $107,000. Each of the homeowners in-
volved in the case had agreed to sell his home to Albritton for at least $225,000. Id. at 104,
344 S.E.2d at 654. (b) Some homeowners testified that the quality of life in the neighbor-
hood had declined as office development crept closer to the neighborhood. They stated that
traffic was a problem, that noise from 1-285 was intolerable, and that many of the homes
had fallen into disrepair since occupied by renters. Id. (c) A real estate expert testified that
the value of the property zoned as proposed by Albritton would be $43,000,000, while the
value of the tract, if maintained as a neighborhood, would be only $15,307,000. This same
expert testified that he believed the land would depreciate if not rezoned. Another expert
testified that the maintenance of a single-family residential classification would amount to
"spot zoning." Id. at 105, 344 S.E.2d at 655.
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under Georgia law.16

The court next considered whether the residential zoning classification
of the Lake Hearn neighborhood was related insubstantially to the "pub-
lic health, safety, morality and welfare.""6 Acknowledging that a rezoning
would violate the DeKalb County comprehensive development plan, the
court pointed out that two factors already had undermined the effective-
ness of DeKalb County's plan as it related to Lake Hearn." First, the
county earlier had sanctioned violations of its plan by allowing construc-
tion of three office buildings in the immediate vicinity of Lake Hearn in
an area designated for residential development. s Second, commercial de-
velopment in the portion of Fulton County that bordered the Lake Hearn
tract outflanked the DeKalb County plan of preserving residential devel-
opment."' The court found that this dual intrusion upon the development
plan, rendered both from within DeKalb County and from bordering
Fulton County, defeated the purpose of the comprehensive development
plan for the Lake Hearn area. 0 These factors rendered compliance with
the zoning plan unnecessary and diminished the significance of the cur-
rent residential zoning as it related to public health, safety, morality, or
welfare.2 The court held that rezoning the Lake Hearn neighborhood to
an office and institutional classification was proper.22 The court specifi-
cally referenced (1) the size, topography, and location of the Lake Hearn
neighborhood, (2) the nature of the surrounding areas, and (3) the lack of
objection to rezoning from adjacent neighbors.2

Another decision that the supreme court handed down later in the sur-
vey period attempted to interpret and distinguish the decision in Albrit-
ton. In Gradous v. Board of Commissioners,2 4 Gradous applied to the
Richmond County Planning and Zoning Commission for a rezoning of
property from a one-family residential classification to a mixture of pro-
fessional and residential classification.26 When the commission rejected
her application, Gradous took her case to the superior court. The superior
court denied her petition, finding the present zoning reasonably related to
the public interest.26

15. Id. at 108, 344 S.E.2d at 657.
16. Id.
17. Id. at 108-09, 344 S.E.2d at 657.
18. Id. at 109, 344 S.E.2d at 658.
19. Id.
20. Id.
21. Id.
22. Id. at 111, 344 S.E.2d at 659.
23. Id.
24. 256 Ga. 469, 349 S.E.2d 707 (1986).
25. Id. at 469, 349 S.E.2d at 708.
26. Id.
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On appeal, Gradous cited a line of authority which held that the limita-
tion on a landowner's right to use property freely may be unconstitutional
if public interest in the present zoning is not sufficient.2 7 The supreme
court examined evidence presented by Gradous showing that her property
would double in value if rezoned.26 She also submitted an affidavit from
the executive director of the planning and zoning commission. The direc-
tor maintained that the effect of rezoning would be minimal, given the
professional uses established in an adjacent area.29 Gradous contended
that this evidence proved that public interest in the present zoning was
insufficient. Absent sufficient public interest, Gradous argued, the court
should set aside a zoning law as arbitrary and capricious .3

Richmond County, on the other hand, relied on another line of cases
that emphasized the presumptive validity of zoning ordinances.3 1 The
county argued that the legislative judgment of a zoning ordinance con-
trols if the validity of the legislative classification for zoning purposes is
fairly debatable.3 2 Asserting this presumptive validity, the county submit-
ted no evidence except the minutes of the county commission meeting at
which it rejected the zoning change.3

The supreme court insisted, as it did in Albritton, that all zoning cases
require application of a balancing test to determine whether a landowner
has suffered a significant deprivation insubstantially related to the public
health, safety, morality, or welfare.3 Only if the landowner has sustained
an unconstitutional deprivation or 'taking' may the judiciary inquire into
the validity of a zoning decision.3 6 This is true whether the plaintiff at-
tacks the zoning decision as arbitrary and capricious or on the grounds
that the decision amounts to a confiscation.3

6

The court pointed out that a landowner must first allege some constitu-
tional violation, since zoning is a quasi-legislative function.37 In the con-
text of zoning regulation, if the governing authority exceeds its police

27. Id.
28. Id.
29. Id.
30. Id. (quoting Sellars v. Cherokee County, 254 Ga. 496, 330 S.E.2d 882 (1985)); see also

Barrett v. Hamby, 235 Ga. 262, 219 S.E.2d 399 (1975).
31. 256 Ga. at 469-70, 349 S.E.2d at 709. See DeKalb County v. Chamblee Dunwoody

Hotel Partnership, 248 Ga. 186, 190, 281 S.E.2d 525, 530 (1981) (quoting Euclid v. Ambler
Realty Co., 272 U.S. 365, 388 (1926)). See also DeKalb County v. Graham, 251 Ga. 423, 306
S.E.2d 270 (1983).

32. 256 Ga. at 469-70, 349 S.E.2d at 709.
33. Id. at 470, 349 S.E.2d at 709.
34. Id.
35. Id.
36. Id.
37. Id.
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power, the authority's improper actions will rise to the level of a condem-
nation and require compensation."

Using a balancing test s
' to determine whether the county properly ex-

ercised its police power, the court held that the benefit of the zoning ordi-
nance to Richmond County outweighed the detriment to Gradous.40 Af-
firming the principles of Albritton, the court emphasized that, unlike
Gradous, experts in Albritton had established a 'downturn in viability' of
the residential area.41 In Gradous, plaintiff made no showing of any de-
crease in value, or that any decrease was imminent.4 The court found no
detriment to Gradous except that she would not be able to realize the
increase in value of her property which probably would occur in the event
of a rezoning.4 3 Gradous is important in the area of zoning law because it
confirms the Albritton 'downturn in viability' element as a significant and
potentially dispositive factor in the 'detriment-insubstantial relation' bal-
ancing test.

II. DEEDS

Two cases decided during the survey period examined the sufficiency of
legal descriptions in deeds, with confusing results.4 4 The more peculiar of
these cases, Kauka Farms, Inc. v. Scott,45 showed how far the supreme
court will go to uphold the sufficiency of a legal description in a deed.
Scott sold a 2,400 acre farm in Thomas County to Kauka Farms, reserv-
ing a life estate in twenty acres immediately surrounding his home. The
deed did not define the boundaries of this twenty acre reservation. 4 Real-
izing that an insufficient legal description of the twenty acres might
render his life estate void, Scott contended that the words "20 acres of
land immediately surrounding his home"'4

7 established a sufficient

38. Id. (citing Pope v. City of Atlanta, 242 Ga. 331, 249 S.E.2d 16 (1978)).
39. "This test weighs the benefit to the public against the detriment to the individual.

The factors to be considered are set forth in Guhl v. Holcomb Bridge Rd. Corp., 238 Ga.
322, 232 S.E.2d 830 (1977)." 256 Ga. at 471, 349 S.E.2d at 707.

40. 256 Ga. at 472, 349 S.E.2d at 710.
41. Id. at 471-72, 349 S.E.2d at 710.
42. Id. at 472, 349 S.E.2d at 710.
43. Id.
44. Kauka Farms, Inc. v. Scott, 256 Ga. 642, 352 S.E.2d 373 (1987); Brasher v. Tanner,

256 Ga. 812, 353 S.E.2d 478 (1987).
45. 256 Ga. at 642, 352 S.E.2d at 373. One of this Article's authors represented Kauka

Farms in this case.
46. Id., 352 S.E.2d at 375. According to briefs filed in the case, the deed to Kauka Farm

reserved a life estate in the Scott home and in twenty acres "immediately surrounding his
[Scott's] home and more particularly described in Exhibit A attached hereto." Exhibit A,
however, contained no description of the twenty acres.

47. Id. at 643, 352 S.E.2d at 375.
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description of the property. Scott argued that this language clearly identi-
fied the shape and location of the twenty acres as a circle twenty acres in
area and drawn with the house as a center.'"

Kauka Farms relied on a plethora of cases, both in Georgia and other
jurisdictions, in which courts struck down as invalid a host of legal de-
scriptions apparently more specific than Scott's, but still lacking the req-
uisite particularity." Kauka Farms argued that the exact center of the
house, an irregular pentagon, was unascertainable.50

In reaching its decision, the court agreed with Scott.5 ' The court deter-
mined that the word "surrounding" in the description furnished an ade-
quate "key" with which to ascertain the location of the circular shaped
property.52 By finding such a "key," the court distinguished the cases5 3

presented by Kauka Farms, each of which failed to uphold the sufficiency
of legal description where the court could find no "key."' 4 To keep these
"key" cases consistent with the Kauka Farms decision, the court was
forced to greatly expand the conventional concept of the term "key." De-
fined as a set of facts or circumstances existing at the time a deed is exe-
cuted,55 a "key" in a description case is typically an item such as a plat,"
an identifiable marker, or a monument on the property, such as a fruit
tree.

57

By designating as a key the word "surrounding," which is hardly an
existing fact or circumstance but merely a common adjective, the court
misinterpreted the concept for which "key" has come to stand in Georgia
law. In the wake of Kauka Farms, any word could conceivably provide a
key so long as a helpful dictionary definition is available. Kauka Farms
could set a dangerous precedent for future courts seeking to legitimize an
otherwise result-oriented opinion. Indeed, an important factor in the
Kauka Farms decision must have been the possibility that Scott, an octo-
genarian, would lose the entire life estate if a contrary ruling had been

48. In his brief, Scott relied heavily on Funk & Wagnall's dictionary definition of the
word "surrounding" to support this position. Apparently, no other jurisdiction in the coun-
try has ever imposed a circular geometric construction upon an otherwise insufficient
description of property.

49. This authority included Laurens County v. Stanley, 187 Ga. 389, 200 S.E. 294 (1938);
Williams v. Manchester Building Supply Co., 213 Ga. 99, 97 S.E.2d 129 (1957); and Planta-
tion Land Co. v. Bradshaw, 232 Ga. 435, 207 S.E.2d 49 (1974).

50. This information, which is not contained in the supreme court opinion, was provided
in briefs submitted to the court.

51. 256 Ga. at 644, 352 S.E.2d at 376.
52. Id.
53. Id. at 644-45, 352 S.E.2d at 376.
54. Id.
55. Laurens County v. Stanley, 187 Ga. 389, 390, 200 S.E. 294, 295 (1938).
56. Barto v. Hicks, 124 Ga. App. 472, 475, 184 S.E.2d 188, 190 (1971).
57. Clark v. Childs, 253 Ga. 493, 494, 321 S.E.2d 727, 729 (1984).
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made by the court.
In another case concerning the sufficiency of a legal description in a

deed, Brasher v. Tanner," the Georgia Supreme Court upheld the valid-
ity of one legal description, and struck down another. Brasher and Kit-
tles, the eventual plaintiffs in the case, ostensibly acquired interests in
two separate tracts of land on Sapelo Island. One parcel consisted of
three acres; the other parcel contained one and one-half acres. The Geor-
gia Department of Natural Resources (DNR), which controls access to
and from the island, refused to allow Brasher to bring a vehicle onto the
island until he submitted his claim of ownership to the property to the
state Attorney General for review. Plaintiffs submitted their deeds as
claim of such ownership, only to have the DNR dispute their claim.
Brasher and Kittles thereafter filed suit against the commissioner of the
DNR.6 The primary issue in the case was the legal sufficiency of the
description of the two tracts."0

The DNR argued the descriptions in both conveyances were vague and
insufficient, and that the conveyances, consequently, were void."1 The
trial court held that the description of the one and one-half acre parcel
was insufficient and, accordingly, invalidated that conveyance. 2 The trial
court, however, upheld the validity of the three-acre description." The
supreme court first reviewed the lower court's decision invalidating the
conveyance of the one and one-half acre parcel."' The court pointed to
plaintiffs' deed, which attempted to convey a one and one-half acre por-
tion of a larger twenty-one acre tract. Although the deed described the
twenty-one acres adequately, the court could find no key within that par-
cel that would enable it to ascertain accurately the location of the one
and one-half acre tract.0s Because the tract was not readily ascertainable,

58. 256 Ga. 812, 353 S.E.2d 478 (1987).
59. Id. at 812-13, 353 S.E.2d at 479.
60. Id. at 814-15, 353 S.E.2d at 480-81.
61. Id. at 813, 353 S.E.2d at 479.
62. Id.
63. Id., 353 S.E.2d at 479-80.
64. Id. at 814, 353 S.E.2d at 480.
65. The description of the one and one-half acre tract reads as follows:

All of that certain lot, tract or parcel of land situate, lying and being in the 1312
District, G.M., McIntosh County, Georgia, at Raccoon Bluff on Sapelo Island, con-
taining Twenty-One (21) Acres, more or less and being Lot (4) Four of the Rac-
coon Bluff Subdivision of William Hillary. Said property being bounded Northerly
by Lot 3; Easterly by Blackbeard Island River; Southerly by Lot 5; and Westerly
by the outline of Raccoon Bluff Tract. This being that same property conveyed to
Ben Brown by deed and plat from William Hillary dated July, 1882 and recorded
in Deed Book 'U' at Page 298 and 299, to which said deed and plat reference is
hereby made for all intents and purposes.

Id. at 814-15, 353 S.E.2d at 481.
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the supreme court upheld the trial court's ruling invalidating that
conveyance."

The determination about the sufficiency of the description of the three-
acre parcel required a more complex analysis. Plaintiffs' warranty deed
conveyed a parcel described only as "that certain tract of land in McIn-
tosh County on Sapeloe [sic) Island, (3) acres, more or less, and being in
the 1312 District, and bounded on the North by Tom Handy and broth-
ers, on the East by public Road, South by John Bailey and West by Sam
Roberts." 6' In discussing the sufficiency of the description, the court
noted that valid descriptions fall within one of two categories: (1) those
that provide by words an independent means of identifying the land, and
(2) those that do not sufficiently identify the land independently but pro-
vide a key to the location of the land.6 The difference in these two cate-
gories is important in allocating the burden of proof.69

The court pointed out that an independently valid description amounts
to prima facie evidence of the identification of the land.70 The burden of
overcoming this evidence rests with the party attacking the deed.'1 If,
however, the description provides only a key to the exact location of the
land, the deed is admissible, but the party asserting a claim under the
deed must support the deed by providing evidence regarding the key.'
Following this analysis, the court decided whether the metes and bounds
description of the three acres was sufficient to render it independently
valid or whether it simply provided a key.'8 The court determined that
the boundaries described in the deed, formed by adjoining lands owned
by four different parties, allowed independent identification of the land."4
Because the description was independently valid, the DNR had the bur-
den of showing that the recited boundaries did not exist.' 6 Because the
DNR produced no such evidence, the court upheld the ruling below find-
ing the conveyance valid and enforceable.'6

66. Id. at 815, 353 S.E.2d at 481.
67. Id.
68. Id. at 816, 353 S.E.2d at 482.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id.
74. Id. at 816-17, 353 S.E.2d at 482.
75. Id. at 817, 353 S.E.2d at 482.
76. Id.
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III. RIGHT OF FIRST REFUSAL

The Georgia Supreme Court considered a question of first impression
in Georgia in another case decided during the survey period." The partic-
ular issue concerned a right of first refusal contained in a deeds.7 In Hin-
son v. Roberts79 Hinson conveyed property to Dantone by warranty deed.
The deed contained a clause allowing Hinson the right to repurchase the
property at the same price and terms that any future purchaser offered to
Dantone. Nine years after the conveyance, Dantone's estate entered into
a contract with Roberts to sell five tracts of land, including the tract Dan-
tone bought from Hinson, for $400,000. The purchase price for the entire
five tracts was not allocated among the tracts. When notified of the sale,
Hinson replied that he could not determine the purchase price for the
tract he had sold to Dantone. Hinson filed suit against Roberts and the
representatives of Dantone's estate, asking the court to compel disclosure
of the terms and conditions of the deal between Roberts and the estate so
that he could have an opportunity to exercise his right of first refusal.8"

Finding no Georgia case on point, the court relied on decisions from
other jurisdictions. In those decisions, the court noted that a seller cannot
defeat a preemptive right to purchase a particular parcel of property by
selling that parcel as part of a larger tract.81 Adopting this rule for Geor-
gia, the court held that Roberts and Dantone's estate could not defeat
Hinson's preemptive right to purchase by selling his tract as part of the.
larger sale.82 The court noted in dicta that separately pricing lots within a
larger tract, even if done in good faith, still would fail to constitute an
independent offer on the included lot because the true value of the lot
rests in its inclusion as part of the larger sale.8 3

In a day when assemblage of parcels is a popular endeavor, Hinson
holds important implications. The case apparently stands for the princi-
ple that a parcel of land encumbered by a preemptive right of first refusal

77. Hinson v. Roberts, 256 Ga. 396, 349 S.E.2d 454 (1986).
78. Id. at 396, 349 S.E.2d at 455.
79. 256 Ga. 396, 349 S.E.2d 454 (1986).
80. Id. at 396-97, 349 S.E.2 at 455. Roberts' attorney later told Hinson he could purchase

his parcel for $200,000. Hinson apparently refused this offer. Id. at 396, 349 S.E.2d at 455.
81. Id. at 397, 349 S.E.2d at 455-56 (citing Gyurkey v. Babler, 103 Idaho 663, 651 P.2d

928 (1982); L.E. Wallach, Inc. v. Toll, 381 Pa. 423, 113 A.2d 258 (1955); Guaclides v. Kruse,
67 N.J. Super. 348, 170 A.2d 488 (1961)). "These authorities recognize the danger that the
preemptor could be denied assurance that he was obtaining the same bargain on the prop-
erty as was the third-party offeror, and that the door would be opened to a myriad of un-
scrupulous endeavors designed to defeat preemptive rights of purchase by manipulation of
lot prices within the terms of the larger sale." Id., 349 S.E.2d 456 (quoting Gyurkey, 651
P.2d at 933).

82. Id. at 398, 349 S.E.2d at 456.
83. Id. at 397-98, 349 S.E.2d at 456 (quoting Gyurkey, 651 P.2d at 932).
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cannot be included in the conveyance of an assemblage of other parcels
until the holder of preemptive rights has had the opportunity to exercise
those rights with respect to that parcel."'

IV. YEAR'S SUPPORT

Several developments, both judicial and legislative, affected year's sup-
port during the survey period. In Hunnicutt v. Hunnicutt," the court of
appeals confirmed that the Georgia year's support statutes' was consis-
tent with the Comprehensive Family and Domestic Relations Law of
1979807 (the "Act"). Frances and John Hunnicutt married and lived to-
gether as husband and wife until they separated in 1984. Frances filed for
divorce in March of that year, but John died in May, before the court
entered an alimony order. Following John's death, Frances filed for year's
support. John's mother, the executrix of his will, filed suit to dismiss
Frances' application on the grounds that the Act had repealed the former
Georgia statute." The statute obligated a husband to provide support for
his wife during separation. The executrix argued that because the Act
eliminated John's obligation to support Frances during separation, the
Act also precluded Frances, as a separated wife, from receiving year's
support after John's death."s

The court initially distinguished a husband's obligation to support his
wife during separation (an obligation the Act eliminated) and a separated
wife's right to apply for year's support upon the death of her husband."s
The court pointed out that, unlike a wife's right to separation support, a
widow's (or widower's) right to year's support is not conditional on the
finding of a legal obligation for support." While the Act makes separation

84. The court also addressed the question of whether a right of first refusal clause, where
the pricing method is based upon matching the offer of a third party, violates the rule
against perpetuities. Citing Shiver v. Benton, 251 Ga. 284, 304 S.E.2d 903 (1983), a case
reported in Foreman & Brannan, Real Property, Annual Survey of Georgia Law, 36 MER-
CER L. REV. 285, 290 (1984), the court ruled that a right of first refusal is compatible with
the policies of commerce and utilization of land and presents no violation of the rule against
perpetuities. The court pointed out that although a preemptive right may be unlimited in
duration, if it requires merely matching the offer of a third party, the future interest of the
preemptioner constitutes no impediment to the transfer of the property. 256 Ga. at 398, 349
S.E.2d at 457.

85. 180 Ga. App. 798, 350 S.E.2d 770 (1986).
86. O.C.G.A. ch. 53-5 (1982 & Supp. 1987).
87. Family and Domestic Relations Law, No. 85, 1979 Ga. Laws 466.
88. 180 Ga. App. at 798, 350 S.E.2d at 771 (citing GA. CODE ANN. § 53-508 (Harrison

1935) (current version codified at O.C.G.A. § 53-5-2 (Supp. 1987)).
89. Id.
90. Id. at 798-800, 350 S.E.2d at 771-72.
91. Id. at 798, 350 S.E.2d at 771.
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support now contingent on a court order or a specific contract for sup-
port, the court emphasized that the Act was never intended to apply to
year's support.2 To demonstrate this inapplicability, the court traced the
history of the Georgia law of marital rights and obligations, and examined
the legislative reasons for the Act's passage.' 3 The court observed that
many earlier laws relating to domestic relations were based on the com-
mon law concept that women were without identity and were their hus-
band's property. Under this concept, the husband had a duty to support
the wife, and she had few rights of her own. 4

The status of these laws remained unchanged until 1979, when the
United States Supreme Court handed down Orr v. Orr." In Orr., the Su-
preme Court held that Alabama's alimony obligations, imposed on hus-
bands but not on wives, violated the Constitution. The Act, passed in
the wake of Orr v. Orr, was intended to comply with the decision by ren-
dering Georgia's laws in this area gender neutral.'7 A result of the Act was
the repeal of former Georgia Code Annotated section 53-508, 91 the statute
that had imposed a duty on the husband to provide necessaries for his
wife during separation."

Despite the repeal of this statute, however, the court in Hunnicutt de-
termined that the Act had no impact on the doctrine of year's support.1'0
The court pointed out that a 1979 amendment made Georgia's year's sup-
port statute gender neutral, confirming the legislature's intention that the
year's support concept remain a part of the law of Georgia despite pas-
sage of the Act. 0 1 The court dismissed the executrix's arguments and
concluded that Frances Hunnicutt had a right to apply for year's
support.102

Another case that the Georgia Supreme Court handed down during the
survey period contained a fact pattern similar to that in Hunnicutt.103 In
Gentry v. Black,10 4 a married couple, James and Exa Black, were legally
separated. Exa filed for divorce, then moved from Kentucky to live with

92. Id. at 799, 350 S.E.2d at 772.
93. Id., 350 S.E.2d at 771-72.
94. Id.
95. 440 U.S. 268 (1979).
96. Id. at 283.
97. 180 Ga. App. at 799, 350 S.E.2d at 772.
98. GA. CODE ANN. § 53-508 (Harrison 1935) (current version codified at O.C.G.A. § 53-

5-2 (Supp. 1987)).
99. 180 Ga. App. at 799, 350 S.E.2d at 772.

100. Id.
101. Id.
102. Id. at 801, 350 S.E.2d at 773.
103. Gentry v. Black, 256 Ga. 569, 351 S.E.2d 188 (1987).
104. Id. at 569, 351 S.E.2d at 188.
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relatives in Georgia. She died while the divorce action was still pending.
When James filed for year's support, the executor of Exa's will filed a
caveat alleging that James was not entitled to year's support because he
had separated from his wife and she was not supporting him."" The
Georgia Court of Appeals held that the year's support award is in theory
contingent on dependency, and remanded the case to the court below for
a determination of whether dependency existed in the case."

In reversing the court of appeals, the supreme court held that entitle-
ment to a year's support award is a matter of status and not depen-
dency.'07 The applicant establishes status by demonstrating that he be-
longs within one of the classes of intended beneficiaries of the year's
support statute codified in Official Code of Georgia Annotated section 53-
5-2(b).'0 Since James, as a widower, qualified as an eligible applicant
under the statute, the court found that he was entitled to year's
support.' °"

In Kittles v. Kittles,'" the court of appeals imposed an exemption for
bad faith or wrongful acts upon a provision of the Georgia year's support
statute. At issue in this case was Official Code of Georgia Annotated sec-
tion 53-5-4,"' which allows the payment of a year's support share when
the estate is to be kept together for more than twelve months and no
debts of the estate remain outstanding."2 Mrs. Kittles argied that her
deceased husband's estate was wrongfully delaying the payment of estate
debts to defeat her claim to year's support." 3 The superior court held
that section 53-5-41 4 prohibited the payment of a year's support when

105. Id. at 569-70, 351 S.E.2d at 189.
106. Id. at 570, 351 S.E.2d at 189.
107. Id. It is curious that the court made no mention of Hunnicutt, supra note 86, which

likewise held that entitlement to year's support is not conditioned on the finding of a legal
obligation for support.

108. 256 Ga. at 570, 351 S.E.2d at 189; O.C.G.A. § 53-5-2(b) (Supp. 1987). The list of
eligible applicants under § 53-5-2(b) includes surviving spouses, the guardian of a child or
children, or any other person acting on their behalf. Id.

109. 256 Ga. at 570, 351 S.E.2d at 189.
110. 181 Ga. App. 471, 352 S.E.2d 649 (1987).
111. O.C.G.A. § 53-5-4 (Supp. 1987).
112. 181 Ga. App. at 471-72, 352 S.E.2d at 650.
113. Id. at 471, 352 S.E.2d at 650.
114. The statute provides:

When an estate is to be kept together for more than 12 months and there are no
debts to pay, the surviving spouse and minor children to be supported out of the
estate shall have a year's support for each year that the estate may be kept to-
gether. The appraisers may act in the same capacity for the second and any subse-
quent year, or new appraisers may be appointed by the judge of the probate court
to assign such support after the first year.

O.C.G.A. § 53-5-4 (Supp. 1987).
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any outstanding estate debts remain, regardless of whether the executor
maintained those debts intentionally to thwart a claim under the
statute."'

In reversing the lower court, the court of appeals for the first time im-
posed an exception for bad faith or wrongful acts upon section 53-5-4."1
The court concluded that the law will not tolerate executors' attempts to
avoid the statutory year's support provision of the statute by deliberately
failing to satisfy debts against the estate. 17

In a statutory revision to the year's support law,11 the legislature now
requires the probate judge of the county where the year's support award
was made to approve the conveyance or encumbrance of any property set
aside as year's support.1 " Prior to this change such approval was required
by the probate judge in the county where the property was located.120

V. REAL ESTATE BROKERS AND COMMISSIONS

Several developments occurred in the law of real estate brokers and
commissions during the survey period. In Starr v. Robinson,' the court
addressed the right of an attorney to collect fees under a contract in
which the attorney had promised to represent his client in all real estate
matters, including the performance of brokerage acts for which he was
not licensed. Plaintiff, an attorney who was not a licensed broker, signed
a contract with defendant to represent defendant in "all matters regard-
ing sales, leases and condemnations, if any" of certain real property.2 2

Pursuant to the contract, plaintiff was to receive "as compensation for his
services an amount equal to ten percent (10%) of the total money re-
ceived . . . on any sales, leases and/or condemnations of said prop-
erty." 2 Although plaintiff tried to sell the property, a licensed real estate
agent finally sold it. Plaintiff sued defendant to recover ten percent of the
purchase price as stipulated in the contract between plaintiff and
defendant.'

2
4

The court noted that the contract between plaintiff and defendant
clearly included the performance by plaintiff of both brokerage and legal

115. 180 Ga. App. at 472, 352 S.E.2d at 650.
116. Id.; O.C.G.A. § 53-5-4 (Supp. 1987).
117. 180 Ga. App. at 472-73, 352 S.E.2d at 650.
118. Ga. H.R. Bill 610 (1987).
119. Id.
120. O.C.G.A. § 53-5-11 (1982).
121. 181 Ga. App. 9, 351 S.E.2d 238 (1986).
122. Id. at 9, 351 S.E.2d at 239.
123. Id.
124. Id.
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services. 25 It was undisputed that plaintiff was not a licensed real estate
broker within the meaning of Official Code of Georgia Annotated section
43-40-1. Accordingly, he could not perform real estate brokerage ser-
vices for a fee.' The question remained, however, whether plaintiff
nonetheless could enforce the contract for legal services that he per-
formed with respect to the sale.'28

The court turned to Georgia contract law to resolve this question.
Georgia law establishes that if consideration supporting a promise is ille-
gal, in whole or in part, the whole promise fails. '2 It does not follow,
however, that the invalidity of a single illegal promise results in the unen-
forceability of the entire contract. First, the court pointed out a distinc-
tion in contract law between the consideration and the promise. 13 A con-
tract requires consideration, but consideration is not necessarily
synonymous with a promise. For a promise to constitute consideration,
the parties to the contract must bargain for either a performance or a
return promise."2' The court thus emphasized that the illegality of a
promise contained in a contract is not necessarily the equivalent of the
illegality of the underlying contractual consideration. 3 2

Second, the court pointed out that a contract may include a promise to
perform more than one duty. 33 Accordingly, under the resulting rule, if a
contract is otherwise based on sufficient legal consideration, and also con-
tains multiple divisible promises together with a separate unlawful prom-
ise, any unenforceability of the unlawful promise will not affect the for-
mer promises' validity."'

Applying this rule to the facts, the court noted that plaintiff sought to
enforce defendant's promise to pay the lump sum fee of ten percent of
the sales price. The consideration for this promise was plaintiff's return
promise to handle "all matters" with respect to the sale.13 5 Plaintiff, how-
ever, could not legally perform a part of this consideration. The court
concluded that because the contract did not provide a separate, enforcea-
ble agreement to pay plaintiff an identifiable portion of the ten percent

125. Id.
126. Id.; O.C.G.A. § 43-40-1 (1984 & Supp. 1987).
127. 181 Ga. App. at 9, 351 S.E.2d at 239; see O.C.G.A. § 43-40-30 (1984 & Supp. 1987).
128. 181 Ga. App. at 10, 351 S.E.2d at 239.
129. Id. See O.C.G.A. § 13-3-45 (1982); see also Hanley v. Savannah Bank & Trust Co.,

208 Ga. 585, 68 S.E.2d 581 (1952).
130. 181 Ga. App. at 10, 351 S.E.2d at 239-40 (citing Chandler v. Johnson, 39 Ga. 85

(1869)).
131. Id., 351 S.E.2d at 240 (citing O.C.G.A. § 13-3-42(a) (1982)).
132. Id.
133. Id.
134. Id. (quoting Roberts v. H.C. Whitmer Co., 46 Ga. App. 839, 169 S.E. 385 (1933)).
135. Id.
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commission solely in return for legal services, the contract failed in its
entirety.136

In Chase & Taylor, Inc. v. Milam,'37 the court of appeals addressed the
issue of whether a Georgia broker can sue for a sales commission arising
solely out of the acts in Georgia of a broker licensed in a foreign state but
not licensed in Georgia. The dispute in Milam arose over a commission
division agreement executed by plaintiff, a Georgia broker, and Grattan, a
California broker, under which the parties were to share all commissions
earned on the sale of the property in Fulton County, Georgia. Grattan,
acting as the sole agent for plaintiff, performed all real estate aspects of
the transaction, although Grattan was not licensed in Georgia. When the
sale closed and Grattan refused to share the commission, plaintiff sued. 8

Plaintiff argued at trial that the original commission agreement was mod-
ified after plaintiff employed Grattan as an associate broker, so as to sub-
stitute plaintiff for Grattan. The trial court construed Official Code of
Georgia Annotated section 43-40-24(b) " ' to require Georgia licensure of
Grattan as well as plaintiff, and held that plaintiff could not sue for a
commission because Grattan was not licensed.' "

In reversing the trial court, the court of appeals reviewed section 43-40-
24(b).1 4 ' The court cited several cases 4 2 decided under this statute that
preclude a broker from maintaining an action for a commission only if he
does not hold a Georgia real estate license. Because plaintiff possessed a
Georgia license in this case, no preclusion applied to plaintiff's action,
even though the commission arose solely from the acts of a broker li-
censed in a foreign state." 3

Perhaps as a response to Milam, the General Assembly has clarified the

136. Id. The court did state that, although plaintiff could not sue on the written con-
tract, he might have a claim based on quantum meruit. Id. at 10-11, 351 S.E.2d at 240.

137. 179 Ga. App. 844, 348 S.E.2d 74 (1986).
138. Id. at 844, 348 S.E.2d at 74.
139. O.C.G.A. § 43-40-24(b) (1984 & Supp. 1987).
140. 179 Ga. App. at 844, 348 S.E.2d at 74.
141. O.C.G.A. § 43-40-24(b) (1984 & Supp. 1987). The statute states:

No broker shall bring or maintain any action in the courts of this state for the
collection of compensation for the performance of any of the acts mentioned in
this chapter without alleging and proving that any associate broker or salesperson
acting in the broker's behalf was duly licensed at the time the alleged cause of
action arose.

Id.
142. 179 Ga. App. at 844, 348 S.E.2d at 74 (citing Krizan v. Newman, 246 Ga. 214, 271

S.E.2d 135 (1980); Berchenko v. Fulton Fed. Say. & Loan Ass'n of Atlanta, 244 Ga. 733, 261
S.E.2d 643 (1979); Wanamaker V. Esther Wynne Realty, 163 Ga. App. 338, 294 S.E.2d 581
(1982)).

143. Id. at 844-45, 348 S.E.2d at 74-75.
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language of section 43-40-24(b). 14 The dispute in Milam arose because
the statute did not specify that the person acting on the Georgia broker's
behalf must be duly licensed in Georgia. The General Assembly supplied
this missing requirement.1"

The General Assembly implemented several other changes in the Geor-
gia code sections regulating real estate brokers and salespersons."' The
Georgia Code now requires nonresident corporations applying for a bro-
ker's license to obtain from the Secretary of State a certificate of author-
ity to act as a foreign corporation." 7 In another change directed to non-
resident applicants in general, the Code requires those applicants to agree
in writing to cooperate with investigation of the applicant pursuant to
Official Code of Georgia Annotated section 43-40-27" by supplying docu-
ments to and personally appearing before the Georgia Real Estate Com-
mission. ' The amendment further provides for penalties that the com-
mission may impose if the applicant fails to cooperate.'5

VI. EMINENT DOMAIN AND CONDEMNATION

Another decision handed down during the survey period addressed the
state's obligation to provide adequate protection to the public in cases in
which the taking subjects the public to an increased danger. 5 ' In Cox
Communications, Inc. v. Department of Transportation,'"' the Depart-
ment of Transportation (DOT) condemned several acres of land owned
by Cox to construct a proposed highway that would run adjacent to Cox's
broadcasting tower and beneath guy wires support the tower. Cox filed a
motion which alleged that the DOT acted in bad faith by failing to adopt
a specific plan to protect the traveling public from ice that periodically
falls from the tower and guy wires.'5

The court concluded that the risk to the public from the falling ice far
outweighed the hazards ordinarily associated with public works.'" Noting
that the DOT would enjoy sovereign immunity against claims of persons
injured as a result of the falling ice, the court could not condone creation

144. O.C.G.A. § 43-40-24(b) (1984 & Supp. 1987).
145. Ga. H.R. Bill 610 (1987).
146. Ga. S. Bill 108 (1987).
147. O.C.G.A. § 43-40-9(c) (1984 & Supp. 1987).
148. Id. § 43-40-9(g).
149. Id. § 43-40-27.
150. Id. § 43-40-24.
151. Cox Communications, Inc. v. Department of Transp., 256 Ga. 455, 349 S.E.2d 450

(1986).
152. 256 Ga. at 455, 349 S.E.2d at 450.
153. Id. at 455-56, 349 S.E.2d at 451.
154. Id. at 456, 349 S.E.2d at 451.
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of such an unusually dangerous risk by affirming the condemnation. "5

The court set aside the taking until the DOT could implement a plan of
construction to provide adequate protection against the ice."'

VII. MISCELLANEOUS LEGISLATIVE MATTERS

The General Assembly made several changes to the Georgia Code sec-
tion 5 7 relating to mortgages, conveyances to secure debt, and liens. In

one change, the General Assembly empowered magistrates to grant writs
of possession to secured parties,' " to issue a summons in connection with
the writs,15 to estimate the value of property that debtors served with a
foreclosure summons wish to transfer, 60 and to approve the debtors' re-
quired bonds based on the estimated value.' 6 ' Prior to this change, these
judicial powers fell under the exclusive purview of judges, justices, and
court clerks."6 " The amendment substitutes magistrates for justices in the
exercise of these powers.1 6

3

In another change to chapter 44-14 of the Code, a statute now requires
the court, upon granting a writ of possession, to issue an order directing a
debtor in possession of foreclosed property to turn over the property to
law enforcement officials.6 4 To achieve uniformity among the state's
counties, the statute provides a form for such an order,'" and also a form
for the summons to be served pursuant to Official Code of Georgia Anno-

155. Id.

156. Id. at 456-57, 349 S.E.2d at 452.

157. These changes were made to Chapter 14 of Title 44 of the Georgia Code, which is
entitled "Mortgages, Conveyances to Secure Debt, and Liens." O.C.G.A. ch. 44-14 (1982 &
Supp. 1987).

158. O.C.G.A. § 44-14-231 (1982 & Supp. 1987).

159. Id. § 44-14-232.

160. Id. § 44-14-237.

161. Id.

162. Id. § 44-14-237 (1982).

163. Id. § 44-14-237 (Supp. 1987).

164. Id. § 44-14-233(d) (1982 & Supp. 1987).

165. Id. § 44-14-233(e). The form states as follows:
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tated section 44-14-232.1se

Another legislative change during the survey period expands the pow-

"IN THE COURT OF COUNTY

STATE OF GEORGIA

CIVIL ACTION
NO.

ORDER

A writ of possession having been issued against the defendant for personal property to
be foreclosed upon, it is:

ORDERED that the defendant or the party in possession of the property specified in
that writ of possession be and that person is hereby directed to turn over to the sheriff,
marshal, or constable of County, or his lawful deputies, or to any sher-
iff, marshal, or constable of this state or their lawful deputies, the (describe property), in-
stanter, or advise said officer of the location of the property if same is not in defendant's
possession.

SO ORDERED, this day of ,19.

JUDGE

PRESENTED BY:

Attorney's name and address"

166. Id. § 44-14-232. The form reads as follows:

(Style of case)
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ers of development authorities to dispose of real property.1 6 7 Under the
amended statute,'" a development authority may now dispose of real
property at fair market value, regardless of prior development of the
property.'"6

An amendment to Georgia's cemetery statute both narrows and broad-
ens the scope of the crime of disturbing a burial place. 70 Under the new
statute, the owner of land violates Official Code of Georgia Annotated

"IN THE COURT OF COUNTY

STATE OF GEORGIA

(Style of case) CIVIL ACTION
NO.

SUMMONS

TO THE ABOVE NAMED DEFENDANT:

The defendant herein hereby commanded and required per-
sonally or by attorney to file with the Clerk of the Court of

County (insert location) within seven days from the date of service of
the within affidavit and summons, or on the first business day thereafter if the seventh day
falls on a Saturday, a Sunday, or a legal holiday, then and there to answer said affidavit in
writing or orally. If the defendant fails to answer on or before the seventh day from the date
of service, the defendant may reopen the default as a matter of right by making an answer
within seven days after the date of the default notwithstanding the provision of Code Sec-
tion 9-11-55 of the Official Code of Georgia Annotated. If the seventh day is a Saturday, a
Sunday, or a legal holiday, the answer may be made on the next day which is not a Satur-
day, a Sunday, or a legal holiday. The last possible date on which the defendant may answer
is the day of , 19. If answer is not so made, a writ of
possession shall issue against you as by law provided, pursuant to plaintiff's affidavit.

Witness the Honorable , Judge of said Court.

This day of ,19_.

Clerk

Court of County.

Service perfected on defendant,
this day of - , 19_.

Sheriff, deputy, marshal or constable"

167. Id. § 36-62-6 (1987).
168. Id.
169. Id.
170. Id. § 36-60-6.
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section 36-60-6' 7
1 if he knowingly disturbs a known burial place for pur-

poses of developing or changing the use of the land. Prior to this amend-
ment, section 36-60-6 applied to any person, owner of the land or other-
wise, who disturbed a known burial place, whether knowingly or not. The
legislature expanded section 36-60-6 by including within the scope of the
offense any disturbance for purposes of changing land use, regardless of
whether the change entails actual land development. The new statute also
jointly empowers the superior court and the local governing authority to
issue a development permit. The power to issue such permits previously
rested only with local governing authorities. The statute additionally im-
poses a fine of $1,000 per grave for any violation. 2

One development during the survey period is of particular interest to
real estate lawyers who are also notaries public. 1

7 The legislature added a
new subsection to the Georgia notary public statute which establishes
that the signature of a notary public shall not necessarily constitute evi-
dence that the notary possessed knowledge of the contents of the docu-
ment notarized. 7 4 The new subsection also provides that a certification
by a notary that a document is a certified or true copy of an original
document does not impute to the notary knowledge of the contents of the
certified document.1

75

In a development relating to agricultural property, the General Assem-
bly amended the statute which provides for ad valorem tax assessment of
tangible real property devoted to agricultural purposes.'76 The new stat-
ute imposes 177 a penalty if a taxpayer breaches his covenant, at any time
during the period of the covenant, to maintain preferentially assessed
property for agricultural purposes. Prior to this amendment, a penalty
was imposed only during the first nine years of the covenant. The General
Assembly also revised the numerical factors for calculating the penalty

171. Id.
172. Id. § 36-60-6(b).
173. Id. § 45-17-8 (1982 & Supp. 1987).
174. The statute reads:

The signature of a notary public documenting a notarial act shall not be evidence
to show that such notary public had knowledge of the contents of the document so
signed, other than those specific contents which constitute the signature, execu-
tion, acknowledgement, oath, affirmation, affidavit, verification, or other act which
the signature of that notary public documents, nor is a certification by a notary
public that a document is a certified or true copy of an original document evi-
dence to show that such notary public had knowledge of the contents of the docu-
ment so certified.

Id. § 45-17-8(f) (1987).
175. Id.
176. Id. § 48-5-7 to -7.1 (1982 & Supp. 1987).
177. Id. § 48-5-7.1 (Supp. 1987).
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under the new statute.17s

In another development during the survey period, the Georgia General
Assembly sought to penalize inconsiderate motorists who park their cars
in shopping malls while taking the bus or train to work.17" According to a
new statute,180 a person commits criminal trespass by disregarding a re-
quest to move and parking or standing his motor vehicle in, or repeatedly
drives his motor vehicle through, a parking area owned by merchants or a
shopping center. The parking area must provide a sign or signs which
conform to the specifications set forth in the statute.' The statute lists
various exceptions, including the right to park or stand the motor vehicle
while using a telephone or an automatic teller machine."2

178. Id.
179. Id. § 16-7-29(a) (1982 & Supp. 1987).
180. Id. § 16-7-29(a) (Supp. 1987).
181. The statute recites the following specifications with respect to the sign:

The parking area is identified by at least one sign as specified in this paragraph,
and if the parking area contains more than 150 parking spaces then by at least one
such sign for every 150 parking spaces, each such sign containing the following
information in easy to read printing: (A) Notice of the elements of the crime of
criminal trespass by motor vehicle; (B) Identification of the property which is re-
served for customers' use only; (C) Identification of the merchant, group of
merchants, or shopping center or other similar facility providing the parking area;
and (D) Warning that violators will be prosecuted; ....

Id.
182. The motorist is exempt from the statute while parking or standing his motor vehi-

cle for the purposes of:
(A) Transporting some person to or from the interior of the place of business of a
merchant identified by the sign or signs in the parking area or to or from the
interior of the shopping center of other facility so identified; (B) Making use of a
telephone, vending machine, automatic teller machine, or other similar facility lo-
cated in the parking area; (C) Meeting the requirements of a situation in which it
has unexpectedly become impossible or impractical for the motor vehicle to con-
tinue to travel on the public roads; or (D) Carrying out an activity for which ex-
press permission has been given by the owner of the parking area or an authorized
representative of the owner.

Id. § 16-7-2.


