
Local Government Law

by R. Perry Sentell, Jr.*

In a season sagging with disillusionment over public personalities, lofty
organizations, and envisioned ideals, it is resoundingly reassuring to turn
again to the legal gospel of local government law. At least its promise of
yesterday, today, and tomorrow does not falter, and reacquaintance with
its message unfailingly yields a refreshing renewal of the jurisprudential
spirit. Toiling within the spacial strictures rained down amidst editorial
fire and brimstone, the cases are loosely arranged by topic, and the stat-
utes are general ones. Take heed and hope, forsooth, ye who would em-
brace the uplifting beatitudes here inscribed.

I. MUNICIPALITIES

A. Officers and Employees

In a range of contexts, officers and employees of municipal govern-
ments found themselves at the vortex of litigation. One of those contexts
revolved around potential conflicts of interest, illustrated first by the is-
sue for decision in Hughley v. City of Thomaston.' The court of appeals
projected that issue to be whether a city councilman-elect was eligible to
take his oath of office while employed by the city-county recreation com-
mission.' Focusing upon the material statute,3 the court held that any
conflict possibly presented would result not in disqualification from mem-
bership on the council but rather in precluding continued employment by
the commission." The councilman-elect was free, therefore, to proceed
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1. 180 Ga. App. 207, 348 S.E.2d 570 (1986).
2. Id. at 209-10, 348 S.E.2d at 572.
3. O.C.G.A. § 36-30-4 (1987).
4. 180 Ga. App. at 209, 348 S.E.2d at 571. This was true, the court held, even assuming
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with the oath.'
Viewing the issue from a different perspective, the court in Thomas v.

Carlisle' held that a lawyer's position as city attorney did not create an
inherent conflict of interest in respect to his representation of a client in a
criminal proceeding. 7 Accordingly, unless plaintiff could demonstrate an
actual conflict (and the court could find no evidence to that effect), the
lawyer's failure to disclose his position to the client did not constitute
legal malpractice.'

Illustrating a second context for litigation, Miller v. Woods9 featured a
libel action by the municipal police chief against the police commissioner,
resulting from a memorandum that the commissioner submitted to the
council.1 Acknowledging plaintiff's undisputed status as a "public offi-
cial"" and that defendant's memorandum was based upon false assump-
tions,"2 the court sought to elaborate plaintiff's burden of proving "actual
malice."'13 The requisite "reckless disregard 1" could not be measured by
the conduct of a reasonably prudent person under the circumstances, the
court delineated, but rather required a showing that defendant enter-
tained serious doubts as to the truth of his statements." A showing that
defendant's statements were untrue, and that investigation would have
disclosed their falsity, did not suffice as "clear and convincing evidence""
that defendant in fact knew the statements were false or possessed no
reasonable basis in fact to conclude that they probably were true." On

employment by the commission constituted a "municipal office" within the meaning of the
statute, and assuming that simultaneous service would create an impermissible conflict of
interest. Id.

5. Id. at 209-10, 348 S.E.2d at 572. The court expressly refused to decide whether the
councilman could lawfully continue his employment with the recreation commission. Id.

6. 179 Ga. App. 315, 346 S.E.2d 79 (1986).
7. Id. at 316, 346 S.E.2d at 80. The court relied upon the supreme court's decision in

Hudson v. State, 250 Ga. 479, 299 S.E.2d 531 (1983). 179 Ga. App. at 316, 346 S.E.2d at 80.
8. 179 Ga. App. at 316, 346 S.E.2d at 80. The court noted that plaintiff had failed to

offer expert testimony countering defendant's affidavit of compliance with applicable stan-
dards of professional competence, thereby authorizing summary judgment for the defend-
ant. Id.

9. 180 Ga. App. 486, 349 S.E.2d 505 (1986).
10. Id. at 487, 349 S.E.2d at 506. The memorandum, recommending plaintiff's demotion,

was adopted by the council. Id.
11. Id. at 488, 349 S.E.2d at 507.
12. Id. "It is clear that each of the three disputed statements made by [defendant] was

incorrect in that each made a false assumption." Id.
13. Id.
14. Id.
15. Id.
16. Id. at 490, 349 S.E.2d at 509.
17. Id. The court observed that the transcripts reflected that defendant "consistently

maintained he believed in the truth of the statements in the memorandum and continued to
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this reasoning, the court reversed the trial judge's refusal to grant defend-
ant's motion for a directed verdict."

A third context for controversy is that of workers' compensation bene-
fits." Typically, challenges to administrative awards of benefits that ap-
pellate courts review under the 'any evidence' rule result in affirmance.
Illustratively, City of Buford v. Thomas0 presented municipal challenges
both to an award of medical benefits for an injured employee and to an
award of death benefits for the employee's later, fatal fall in the hospi-
tal." Reviewing the municipality's arguments of blood alcohol content,
failure to wear a seat belt, and failure to follow doctors' instructions, the
court emphasized countering evidence to support the awards.2 2 Because
no one had witnessed either the injury or the death, because the evidence
did not demand a finding otherwise, and because the municipality had
failed to prove its theory of the case, the court affirmed the awards.2 3

An exceptional instance in which the municipal challenge prevailed,
City of Atlanta v. Shaw, 24 involved injuries a water-plant operator suf-
fered in a fight with a coworker. Conceding the standard of review to be
that of "any evidence,"", the court could find "no evidence" that the
workers' dispute was "anything other than a personal one."'2

6 On grounds
that the evidence revealed a disagreement over use of the telephone for

maintain their truthfulness even as of the date of the trial." Id., 349 S.E.2d at 508.
18. Id., 349 S.E.2d at 509. In another defamation controversy of the period, Acker v.

Jenkins, 178 Ga. App. 393, 343 S.E.2d 160 (1986), an action against the city attorney and his
law firm in respect to comments concerning plaintiff's earlier lawsuit against the municipal-
ity, the court held that plaintiff had failed to carry his burden on including materials from
the record upon which the trial judge relied in granting summary judgment for defendants
(Banke, C.J. & McMurray, P.J., dissenting). Id. at 395, 343 S.E.2d at 162.

For background treatment of the topic, see Sentell, Defamation in Georgia Local Govern-
ment Law: A Brief History, 16 GA. L. REV. 627 (1982), reprinted in P. SENTELL, ADDITIONAL
STUDIES IN GEORC.IA LOCAL GOVERNMENT LAW 533 (1983) [hereinafter ADDITIONAL STUDIES].

19. For background treatment of the topic, see Sentell, Workers' Compensation in Geor-
gia Municipal Law, 15 GA. L. REV. 57 (1980), reprinted in ADDITIONAL STUDIES, supra note
18, at 487.

20. 179 Ga. App. 769, 347 S.E.2d 713 (1986).
21. Id. at 770, 347 S.E.2d at 715. The original injury occurred in 1983, and the fall and

death occurred in 1984 while the employee was hospitalized for a condition resulting from
the accident. Id. at 769-70, 347 S.E.2d at 714.

22. Id. at 771-73, 347 S.E.2d at 715-17.
23. Id. at 775, 347 S.E.2d at 718. The court found a lack of evidence of 'proximate cause'

between the alcohol and the injury, id. at 771, 347 S.E.2d at 715-16, and of negligence or
intentional violation of the doctor's orders. Id. at 774, 347 S.E.2d at 717.

24. 179 Ga. App. 148, 345 S.E.2d 642 (1986).
25. Id. at 149, 345 S.E.2d at 643.
26. Id. The court emphasized the statutory exclusion of "injury caused by the willful act

of a third person directed against an employee for reasons personal to such employee .
O.C.G.A. § 34-9-1(4). 179 Ga. App. at 149, 345 S.E.2d at 642-43.
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personal calls, a history of personal animosity between the employees,
and that claimant was performing no duties required by her employment,
the court reversed the award of benefits.2 7 The court held simply that
claimant's injuries did not arise "out of and in the course of her
employment." 8

Pensions and wages encompassed yet a final sphere for officer and em-
ployee concern. In Saleem v. Board of Trustees of Fireman's Pension
Fund,"s a former firefighter appealed the municipal denial of a disability
pension for injuries suffered in the line of duty. The court viewed the
issue as one of statutory interpretation: whether the employee's inability
to perform "regular, assigned, or comparable" °3 duties included duties
that the employer might assign the employee after he became disabled."'
Responding in the negative, the court emphasized the statutory terms
"regular" ' and "comparable, ' 3 3 as well as the principle of liberal con-
struction of pension statutes.3 ' Accordingly, the court held the employee
to be totally disabled when he was unable to perform duties he had car-
ried out before he suffered the injuries.3 5

The court was far less receptive to a municipal employee's claim for
retirement benefits in Board of Trustees of General Employees Pension
Fund v. Alexander.3 s Agreeing with the employee that a general statute 3

permitted him to receive municipal retirement credit for time served in
the General Assembly,3 8 the court nevertheless held that the employee
must pay the contributions for that time into the pension fund."' Because
the statute made no mention of the matter," because statutes in deroga-
tion of the common law must receive strict construction, and because sub-

27. 179 Ga. App. at 149-50, 345 S.E.2d at 643.
28. Id. at 149, 345 S.E.2d at 643.
29. 180 Ga. App. 790, 351 S.E.2d 93 (1986).
30. 1981 Ga. Laws 3553, 3556.
31. 180 Ga. App. at 791, 351 S.E.2d at 94. The municipality contended that plaintiff was

not totally disabled because, although he could no longer perform his prior duties, he might
be assigned other duties. Id.

32. 1981 Ga. Laws 3553, 3556.
33. 180 Ga. App. at 791, 351 S.E.2d at 94. The court said the municipality's position

rendered those terms "totally meaningless." Id.
34. Id., 351 S.E.2d at 94-95.
35. Id. at 792, 351 S.E.2d at 95. The court thus reversed the pension board's denial and

the trial court's aflirmance of that denial. Id.
36. 181 Ga. App. 360, 352 S.E.2d 228 (1986).
37. O.C.G.A. § 28-1-9 (Supp. 1986).
38. 181 Ga. App. at 361, 352 S.E.2d at 229.
39. Id.
40. The court reasoned that the statute permitted the employee "to obtain only credit

for the time served in the General Assembly; he is not entitled to have the city pension fund
bear the burden to the contributions necessary to support the pension benefits. Id.

[Vol. 39
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sequent localized statutes evidenced legislative intent,"' the court re-
versed the trial judge's grant of the employee's petition.42

The appellate courts themselves differed over the issue presented in
City of Atlanta v. Adams," an action by municipal employees to recover
back wages for duties they performed in higher-classified positions while
restricted by court order from assuming ranks concomitant with those du-
ties. The precise point in controversy was whether the statute of limita-
tions for contracts in general (six years)" or that for contracts authorized
by law (two years) governed the action.' Reversing the court of appeals,'46

the supreme court embraced the shorter period.4 7 Although conceding
that a contractual relation existed between the municipality and its em-
ployees, the court reasoned that "the contract would have been invalid
except that it was authorized by law.' 8 Consequently, the court held,
plaintiffs were entitled to the wages in issue "only because the law allows
it,"'4 and the two-year limitation period prevailed.

B. Power

Most problems of municipal power intersect at some point with mone-
tary concerns;"0 so it was in Zepp v. Mayor of Athens,5' an action against
the municipality by disgruntled water customers. Plaintiffs were water
purchasers who lived outside the municipal limits and who sought to en-
join the municipality's imposition of what they alleged were unlawfully
excessive rates (2.25 times the rate for resident purchasers).2 Contending
that the sale of water was a sale of 'goods' within coverage of the Uniform

41. The court said these statutes applied to employees of 'certain cities' and referred to
them as 'local' acts. Id.

42. Id. Judge Benham and Chief Judge Banke dissented, arguing that pension statutes
should receive liberal construction, that the general statute made the grant without condi-
tions, and that local statutes could not modify general ones. Id. at 362, 352 S.E.2d at 230.

43. 256 Ga. 620, 351 S.E.2d 444 (1987).
44. O.C.G.A. § 9-3-24 (1982).
45. Id. § 9-3-22.
46. Adams v. City of Atlanta, 179 Ga. App. 719, 347 S.E.2d 647 (1986).
47. 256 Ga. at 620, 351 S.E.2d at 445. "We reverse and hold that in a suit for wages by

municipal employees seeking recovery as authorized by a municipal ordinance, the action
must be brought within two years." Id.

48. Id. at 621, 351 S.E.2d at 445.
49. 1d.
50. See generally Sentell, Discretion in Georgia Local Government Law, 8 GA. L. REV.

614 (1974), reprinted in P. SENTELL, STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 651 (3d
ed. 1977) [hereinafter STUDIES].

51. 180 Ga. App. 72, 348 S.E.2d 673 (1986).
52. Id. at 72, 348 S.E.2d at 674. Water purchasers outside the municipal limits paid 2.25

times the rate charged resident purchasers. Id. Plaintiffs also requested reimbursement for
excessive charges and a new rate schedule. Id. at 73, 348 S.E.2d at 674-75.
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Commercial Code,53 plaintiffs challenged the rates as both "unreasona-
ble" and "unconscionable.""

In response, the court of appeals agreed that the Code applied" and
then moved to a consideration of the charged violations." Summarily re-
jecting the argument of unreasonableness,"7 the court relied upon the
fixed-price nature of the transaction; "it cannot be said that the city sells
water to plaintiffs pursuant to an open-price term contract.""8 The court
conceded that excessively high prices may rise to the level of unconscio-
nability89 but emphasized that the "General Assembly has given the
Mayor and City Council ... the unrestricted authority to set the fees for
water service supplied to nonresidents who choose to receive it."" Af-
firming a summary judgment for the municipality, the court's conclusion
left little to implication:

Plaintiffs, having no enforceable right to be supplied with water from the
City ... at any price, should not be allowed to assert that it is 'uncon-
scionable' that they are not being supplied with water for a fee that is
less than that assessed by the authorities legally authorized to determine
the rate to be charged."

C. Liability

Attention to municipal liability during the survey period focused upon
facets both procedural and substantive."2 Among the former, the court of
appeals reaffirmed the municipality's burden of responding to an allega-
tion in the plaintiff's petition that plaintiff provided the statutorily re-

53. Id. at 75, 348 S.E.2d at 676.
54. Id. at 72, 348 S.E.2d at 674.
55. Id. at 76, 348 S.E.2d at 677. The court canvassed decisions from other states, deemed

water "fairly identifiable" as a movable, and concluded "that the sale of water does consti-
tute the sale of goods." Id.

56. Id. at 77, 348 S.E.2d at 678.
57. Id. Plaintiffs grounded that argument on O.C.G.A. § 11-2-305(2), which, according to

the court, "only comes into play where a contract for sale is concluded with an open-price
term." 180 Ga. App. at 77, 348 S.E.2d at 678.

58. 180 Ga. App. at 77, 348 S.E.2d at 678. Rather, "the water is offered for sale by the
city at a fixed price; plaintiffs accept the offer at that fixed price." Id.

59. Id. Plaintiffs grounded that argument on O.C.G.A. § 11-2-302. 180 Ga. App. at 77-78,
348 S.E.2d at 678.

60. 180 Ga. App. at 78, 348 S.E.2d at 679. For treatment of the general topic of extrater-
ritoriality, see Sentell, Extraterritorial Power in Georgia Municipal Law, 12 GA. L. REV. 1
(1977), reprinted in ADDITIONAL STUDIES, supra note 18, at 157.

61. 180 Ga. App. at 78, 348 S.E.2d at 679. "If plaintiffs and those similarly situated
believe that the fees they are asked to pay for the benefit of the city's water are too high,
their recourse is of an economic and political nature." Id. at 78-79, 348 S.E.2d at 679.

62. See generally P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA (3d ed.
1980) [hereinafter MUNIcIPAL TORT LIABILITY].
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quired ante litem notice.83 Once the plaintiff has tendered that allegation,
even by an amended complaint, the absence of a municipal rebuttal im-
munizes the complaint to dismissal on grounds of lack of notice.6 '

The court's second procedural pronouncement was of greater novelty.
Acknowledging prior decisions that "an action seeking to sue a municipal-
ity, by denominating the municipality as a defendant in any manner
other than by its proper corporate name, renders the action subject to
dismissal,"" the court held those decisions superceded by enactment of
the Civil Practice Act." Subsequent to that Act, the court announced,
such dismissals were no longer automatic.07 Rather, the trial court is to
exercise its discretion in determining whether to allow plaintiff to amend
his complaint to remedy the misnomer."6

Substantively, the traditional function-classification approach found
apt representation in the court's decision of City of Valdosta v. Bellew."
Ordering summary judgment against a restaurant employee injured by a
garbage dumpster that the municipality had twice repaired,70 the court
held that the "secondary act" of repair was "exclusively and inextricably
intertwined" with the "governmental function" of garbage collection."
Emphasizing that the municipality did not charge separate fees for the
repairs, that the only purpose of the repairs was to facilitate collection,
and that the municipality used all garbage fees to fund the service, the
court adamantly rejected the plaintiff's efforts to discover a "ministerial
function."'"

63. Harper v. Savannah Police Dep't, 179 Ga. App. 449, 449, 346 S.E.2d 891, 891 (1986);
O.C.G.A. § 36-33-5. See also MUNIcIPAL TORT LIABILITY, supra note 62, at 136.

64. 179 Ga. App. at 449, 346 S.E.2d at 891. Consequently, the court reversed the trial
judge's dismissal under the ante litem notice statute, O.C.G.A. § 36-33-5 (1987). 179 Ga.
App. at 450, 346 S.E.2d at 892. See generally Sentell, Georgia Municipal Tort Liability:
Ante Litem Notice, 4 GA. L. REv. 134 (1969), reprinted in STUDIEs, supra note 50, at 793.
See also Sentell, Ante Litem Notice: Cause for Pause, URS. GA., Oct. 1978, at 24, reprinted
in ADDITIONAL STUDIES, supra note 18, at 409.

65. 179 Ga. App. at 450, 346 S.E.2d at 892.
66. O.C.G.A. ch. 9-11 (1982); 179 Ga. App. at 450, 346 S.E.2d at 892. Plaintiff had named

as defendant "City of Savannah," instead of "Mayor and Aldermen of the City of Savan-
nah." 179 Ga. App. at 450, 346 S.E.2d at 892.

67. 179 Ga. App. at 450, 346 S.E.2d at 892.
68. Id. Because the record in the case failed to reflect that the trial judge had exercised

that discretion, his dismissal was reversed, and he was directed on remand to make the
necessary determination. Id.

69. 178 Ga. App. 423, 343 S.E.2d 111 (1986). For treatment of function classification in
Georgia, see MUNIcIPAL TORT LIABILITY, supra note 62, at 4-50.

70. A lid on the dumpster fell as plaintiff attempted to extract a garbage can from the
dumpster and struck plaintiff. 178 Ga. App. at 424, 343 S.E.2d at 112.

71. Id. at 425, 343 S.E.2d at 112. "The fact that the repairs of the dumpsters is not
directly related to the actual removal of garbage is not dispositive ... ." Id.

72. Id. at 425-26, 343 S.E.2d at 113. The court thus reversed the trial judge's denial of
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Another constant of the municipal liability mosaic is that of 'nui-
sance. '73 Since 1968, efforts to portray offending municipal conduct as
nuisances have enjoyed wide popularity with plaintiffs seeking to hurdle
the barrier of governmental immunity. 4 As this year's selections indicate,
some of those efforts escape the terminating thrust of summary judgment,
but many do not. Representative of the former, Few v. City of Eatonton7
featured a wrongful death action for the drowning of a child in the mu-
nicipal swimming pool. The evidence indicated that the municipality
maintained the pool over a period of months with repeated notice that its
water was so cloudy that the lifeguards could not see the bottom, 6 and
that the child was unobserved while drowning during the pool's normal
operating hours." Based on this evidence, the court held plaintiff's con-
tention sufficient for jury resolution.'8

Conversely, two decisions illustrated nuisances' failures. Rea v. Bunce'7
presented a claim for personal injuries resulting from fumes during the
smoke testing of municipal sewer lines. Having held the function to be of
"governmental" complexion, 0 the court turned to plaintiff's alternative
characterization as a nuisance the municipality's "failure to properly
maintain and identify the repairs needed." ' Even so, the court coun-
tered, "the record reflects that the maintenance of this alleged nuisance
was not the cause of [plaintiff's] injury."82 Rather, the complaint clearly
alleged that the injury arose from steps taken "to correct or abate" the
nuisance.

8 3

the municipality's motion for summary judgment on grounds of sovereign immunity. Id. at
426, 343 S.E.2d at 113.

73. See generally MUNICIPAL TORT LIABILITY, supra note 62, at 107-24.
74. For description, see Sentell, Municipal Liability in Georgia: The "Nuisance" Nui-

sance, 12 GA. ST. B.J. 11 (1975), reprinted in STUDIES, supra note 50, at 843.
75. 179 Ga. App. 110, 345 S.E.2d 657 (1986).
76. Id. at 111, 345 S.E.2d at 658. An employee of the municipality attempted to correct

the condition without success. Id.
77. Id.
78. Id. The court thus reversed the trial judge's grant of summary judgment for the

municipality. Id.
79. 179 Ga. App. 628, 347 S.E.2d 676 (1986).
80. Id. at 629, 347 S.E.2d at 677. The court termed the construction, installation, and

maintenance of sewer-drainage systems as governmental functions. Id.
81. Id. at 630, 347 S.E.2d at 678.
82. Id. Moreover, the court said it was not alleged that the event "was other than a one

time occurrence." Id. at 631, 347 S.E.2d at 678-79.
83. Id. at 630, 347 S.E.2d at 678. Accordingly, the court affirmed the trial judge's grant

of summary judgment in favor of the municipality. Id. at 632, 347 S.E.2d at 679. For treat-
ment of the element of "causation" as a limitation upon municipal liability for nuisance, see
Sentell, Local Government Liability Limitations; "Causation" is to Tort as "Police Power"
is to Eminent Domain, URB. GA., Jan.-Feb. 1987, at 20.

[Vol. 39
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Shuman v. Mayor & Alderman of Savannah 4 instanced a more basic
failure: insufficient evidence of the requisite municipal conduct. In re-
viewing a complaint for injuries arising from an intersection collision, al-
legedly caused by an obscured stop sign, the court assayed plaintiff's evi-
dence that eighteen other collisions had occurred at the intersection over
a period of four years.85 Because none of those collisions yielded "any
complaint or indication that the stop sign was obscured," s the court rea-
soned, plaintiff had failed to demonstrate municipal conduct that ex-
ceeded "mere negligence,"" and thus had failed to prove a municipal
nuisance.8s

Indicating yet another alternative to governmental immunity, Harper
v. Savannah Police Departments' encompassed a claim for damages for
the municipality's wrongful taking of plaintiff's motorcycle. Reversing the
trial judge's dismissal, the court viewed the complaint as stating a claim
for the municipality's "breach of an implied contract of bailment."90 The
court emphasized that the statutory immunity declared for "torts of po-
licemen or other officers engaged in the discharge of the duties imposed
on them by law" does not bar such a claim.2

D. Zoning

Two of the period's zoning decisions turned exclusively upon the su-
preme court's construction of zoning ordinances. In Cain v. Town of
Sparks,'92 the court held that placing a mobile home on a residential lot
did not constitute 'erecting' the home there as prohibited by ordinance.93

84. 180 Ga. App. 427, 349 S.E.2d 239 (1986).
85. Id. at 428, 349 S.E.2d at 240.
86. Id. Indeed, "the City's evidence that it had no knowledge of the alleged defect was

uncontroverted." Id.
87. Id.
88. Id. The court affirmed the trial judge's grant of summary judgment in favor of the

municipality. Id.
89. 179 Ga. App. 449, 346 S.E.2d 891 (1986).
90. Id. at 449, 346 S.E.2d at 892.
91. 179 Ga. App. at 449, 346 S.E.2d at 892; O.C.G.A. § 36-33-3 (1987). For discussion of

this immunity, see MUNICIPAL TORT LIABILITY, supra note 62, at 50-55.
The court further held that this immunity would not bar claims against individual munic-

ipal employees. In this respect, Mapp v. Drake, 178 Ga. App. 830, 344 S.E.2d 682 (1986),
evidences that plaintiff must clearly direct his action against the employee in his individual
capacity. Where the record failed to indicate that an employee of the municipal board of
education was allegedly acting outside the scope of her authority or scope of employment,
the court held that the issue could not be raised for the first time on appeal. Id. at 831, 344
S.E.2d at 683-84.

92. 256 Ga. 310, 348 S.E.2d 645 (1986).
93. Id. at 311, 348 S.E.2d at 646. The prohibitions went to distance requirements in

respect to erecting buildings. Id.
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Accordingly, the court held plaintiffs entitled to mandamus for a munici-
pal permit to park the mobile home on the lot.' 4 Similarly, in City of
Fayetteville v. Taylor,"5 the court held the operation of a personal care
home, accommodating thirteen unrelated residents, permissible in a sin-
gle-family residential zone." Reviewing evidence, the court found the res-
idents to be living as "a single housekeeping unit,"'9 each contributing a
share of the expenses, with the owner receiving no compensation for her
services."e Consequently, the court held plaintiff entitled to a declaratory
judgment that her facility was "not a boarding house,"," but rather "a
single family residence within the meaning of the City's zoning
ordinance."' 00

The hotly controversial topic of rezoning was the feature of two deci-
sions; in each the court, relying upon the 'any evidence' rule of review,
sided with the property owner's contention of unconstitutionality. In City
of Roswell v. Heavy Machines Co., 0 ' the court noted evidence offered by
both the owner and the municipality'02 and formulated the issue to be
"whether the applicant for rezoning has suffered a significant deprivation
insubstantially related to the public health, safety, welfare or moral-
ity.' 0 3 On that issue, the court held the conflicting evidence sufficient to
support the trial judge's balance in favor of the owner.' Employing iden-
tical rationale, a majority of the court reached the same conclusion in
City of Atlanta v. Standish:1 5 "The evidence in this case, though con-
flicting, was sufficient under the 'clearly erroneous' test to authorize the
finding that the plaintiffs-appellees have suffered a serious deprivation

94. Id. The court reversed the trial judge's denial of plaintiff's petition. Id.
95. 256 Ga. 697, 353 S.E.2d 28 (1987).
96. Id. at 698, 353 S.E.2d at 29. The home was licensed by the state and maintained

contractual relations with the residents, with plaintiff making up budgetary deficiencies
from her own teacher's salary. Id. at 697, 353 S.E.2d at 28.

97. Id. at 698, 353 S.E.2d at 29. The court agreed with the trial judge that the zoning
ordinance did not require that members of a "family" be related by blood or marriage. Id. at
697-98, 353 S.E.2d at 29.

98. Id. at 697, 353 S.E.2d at 28.
99. Id. at 698, 353 S.E.2d at 29.

100. Id. The court affirmed the trial judge's injunction against the municipality. Id.
101. 256 Ga. 472, 349 S.E.2d 743 (1986).
102. The owner showed a substantial increase in value upon rezoning, a busy commercial

section surrounding his property, and his property's capacity to support commercial devel-
opment. The municipality countered with evidence of potential increases in traffic delays
and accidents upon rezoning. Id. at 473, 349 S.E.2d at 743-44.

103. Id. at 474, 349 S.E.2d at 744 (citation omitted).
104. Id. "There was sufficient evidence under the clearly erroneous test to support the

trial court's findings." Id.
105. 256 Ga. 836, 353 S.E.2d 489 (1987). Plaintiffs sought a rezoning from "residential"

to "limited commercial," presenting evidence of a potential increase in value, unacceptable
noise levels, and an inability to rent the subject apartments. Id. at 837, 353 S.E.2d at 491.

[Vol. 39
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which is not counterbalanced by significant public benefit from the pre-
sent zoning."'"

Finally, Wilson v. City of Snellville'07 raised the procedural issue of
whether the municipality's notice by publication comported with due pro-
cess for owners whose property was "down zoned."' 08 Holding the notice
to be adequate,1"o the court rejected a challenge not filed within thirty
days of the zoning decision."11

E. Authorities

Having suffered a decision of unconstitutionality upon the first at-
tempt,"' a municipality and a municipal downtown development author-
ity entered upon a second effort at devising a plan for redeveloping a
specified urban area.1 The plan called for the municipality to acquire
the needed property, convey the property to the authority, and lease the
property back from the authority to a private developer. In turn, the au-
thority agreed to issue bonds, with the municipality paying rent in an
amount necessary to service the bonds and exercising its tax power to
ensure sufficient money. At the bond validation proceeding, intervenors
again challenged the validity of the plan, but in Nations v. Downtown
Development Authority,"3 the supreme court affirmed the trial judge's
decision of validation." 4 The court held the proposed lease to come
within the "intergovernmental contracts clause" of the Georgia Constitu-
tion," ' a clause the court characterized as carving out exceptions to the
constitution's indebtedness prohibition. 16 Municipal power to provide

106. Id. (citation omitted). The court thus affirmed the trial judge's order that the mu-
nicipality rezone the property in a constitutional manner. Id. at 838, 353 S.E.2d at 491. In
dissent, Justices Weltner, Bell, and Hunt argued the present zoning to continue the residen-
tial character of the neighborhood, noting evidence that the property, as zoned, was worth
two-thirds more than its original price. Id.

107. 256 Ga. 734, 352 S.E.2d 759 (1987).
108. Id. at 734-35, 352 S.E.2d at 759. The defendant municipality had adopted a new

zoning map and ordinances changing the zoning of plaintiffs' property from "multi-family"
to "single family." Id. at 734, 352 S.E.2d at 759.

109. Id. at 735, 352 S.E.2d at 760. That the notice had been published in the county
legal organ as required by the municipal zoning ordinance was undisputed. Id., 352 S.E.2d
at 759.

110. Id. at 736, 352 S.E.2d at 760. The court thus affirmed the trial judge's grant of
summary judgment in favor of the municipality. Id. Justice Smith dissented without opin-
ion. Id.

111. Nations v. Downtown Dev. Auth., 255 Ga. 324, 338 S.E.2d 240 (1985).
112. Nations v. Downtown Dev. Auth., 256 Ga. 151, 345 S.E.2d 581 (1986).
113. 256 Ga. 151, 345 S.E.2d 581 (1986).
114. Id. at 155, 345 S.E.2d at 584.
115. GA. CONST. art. IX, § 3, para. 1 (1983).
116. 256 Ga. at 153, 345 S.E.2d at 583 (citing GA. CONST. art. IX, § 5, para. 1 (1983)).
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such facilities, the court held, derived from the "Urban Redevelopment
Law,"' 1 and the municipality's pledge of its taxing power did not purport
to be a loan of municipal credit.' "Rather," the court concluded, "the
City has pledged its taxing power to make up any deficit in the rents it is
obligated to pay under a valid intergovernmental contract." '' In the
court's view, "this is a valid use of the City's credit for its own lawful
purposes,"120 and not the illegal lending of municipal credit to a private
developer.'

On a far less substantive matter, Hernandez v. Downtown Develop-
ment Authority 2 resulted from the municipality's attempt to remove au-
thority directors prior to expiration of their stated terms.' 8 Although ex-
pressly reserving decision on the issue of removal for cause,' the court
rejected the municipality's argument that directors serve at the city's
pleasure'2 under the Downtown Development Authorities Law. 2' The
court reasoned rather that the statute's provision for "specified terms for
the office of director is inconsistent with the idea of tenure at the pleas-
ure of the city.''

II. COUNTIES

A. Officers and Employees

A point of procedure dominated resolution of Cobb County v. Jones2 8

litigation arising from a determination by the county police department
that one of its officers had violated department policy.' " Upon review of
that determination, the present members of the county civil service board

117. Id. at 154, 345 S.E.2d at 583 (citing O.C.G.A. § 36-61-8).
118. Id. at 155, 345 S.E.2d at 584. "The City's promise to pay the rent (from whatever

source of income the City may have, including taxes) is a debt, but it is a debt authorized
under the constitution." (citations omitted) Id. at 154, 345 S.E.2d at 583-84.

119. Id. at 155, 345 S.E.2d at 584 (emphasis in original).
120. Id. (emphasis supplied by court).
121. Id. (citing GA. CONsT. art. IX, § 2, para. 8 (1983)).
122. 256 Ga. 356, 349 S.E.2d 449 (1986).
123. Id. at 356, 349 S.E.2d at 449. The municipal council had purported to remove all

seven authority directors and replace them with seven newly appointed directors. Id.
124. Id. at 356 n.1, 349 S.E.2d at 449 n.1. The court observed that the statute itself was

silent on the issue of removal. Id. at 356-57, 349 S.E.2d at 449.
125. Id.
126. O.C.G.A. §§ 36-42-1 to -15 (1987).
127. Hernandez, 256 Ga. at 357, 349 S.E.2d at 449-50. The court thus affirmed the trial

judge's grant of a declaratory judgment favoring the directors who had been removed and
not reappointed. Id., 349 S.E.2d at 450.

128. 179 Ga. App. 240, 345 S.E.2d 917 (1986).
129. Id. at 240, 345 S.E.2d at 918. The department ordered both rank reduction and

suspension for the violation. Id.
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first voted two-to-two and later claimed power to rehear the matter. 3 0

Rejecting the county's effort to prevent the rehearing, 131 the court of ap-
peals looked to the rules the civil service board promulgated for board
procedures. 32 Although those rules made no specific reference to a tie
vote, they did require the board to render a judgment "affirming or disaf-
firming" the department's actions.133 A tie vote did not satisfy that re-
quirement, the court held, and the board was thus free, indeed obligated,
to rehear the appeal and render a judgment.3 4

In re Gwinnett County Grand Jury Proceedings135 presented a county
coroner's complaint of a report by a county grand jury committee as-
signed to investigate his department. The report, one of the grand jury's
general presentments,'3 6 recommended the "establishment of a Code of
Ethics for elected County Officers, ' 1 37 and the coroner viewed it impliedly
as casting reflections of misconduct upon his office. Rejecting the coro-
ner's efforts to expunge the report recommendation, the court rested
upon the following rationale: "The recommendation .. .was general in
nature, implied no misconduct of any county official or office, and only
incidentally could be construed as critical of any person or office because
it was made by the committee investigating the coroner's office.' 3

B. Vacating Office

On at least two occasions during the survey period, county commission-
ers found themselves not only in disfavor with their constituents, but also
the objects of legal proceedings to vacate the office. Howell v. Tidwell 39

was the culmination of a recall effort "' in which the probate judge had

130. Id. Only four of the five members of the board were present at the hearing, thus
leading to the tie vote. Id.

131. Id. at 241, 345 S.E.2d at 919. The county contended that the tie vote was a final
determination, automatically affirming the determination of the police department. Id. at
240, 345 S.E.2d at 918.

132. "In order to determine the effect of a tie vote by any body acting in an appellate
capacity, one must examine the laws and rules governing that particular body." Id. at 241,
345 S.E.2d at 918.

133. Id.
134. Id., 345 S.E.2d at 919. "A tie vote renders no decision affirming or disaffirming the

action taken, which is an affirmative duty of the Board." Id. The court thus affirmed the
trial judge's decision that the board's tie vote was not final. Id.

135. 180 Ga. App. 241, 348 S.E.2d 757 (1986).
136. The presentments consisted of reports of thirteen committees investigating thirteen

county departments. Id. at 241, 348 S.E.2d at 758.
137. Id.
138. Id. at 242, 348 S.E.2d at 759. The court thus affirmed the trial judge's refusal to

expunge the recommendation. Id. at 243, 348 S.E.2d at 759.
139. 256 Ga. 647, 352 S.E.2d 372 (1987).
140. For treatment of the topic, see Sentell, Remembering Recall in Local Government

1987]
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disqualified a large number of citizen signatures on the petition." The
trial judge had dismissed a petition to mandamus the judge's corrective
action on grounds that plaintiffs had proceeded under the wrong stat-
ute.'42 Reversing that dismissal,'43 the supreme court conceded the refer-
ence to an inappropriate statute but nevertheless held the petition to
state a claim under the Recall Act."4

The vacating procedure employed in Tendler v. Thompson"' was that
of quo warranto,"6 which plaintiff brought against a commissioner who
failed to file a statutorily required affidavit disclosing an interest in land
to be rezoned." 74 Reversing the trial judge's declaration of the statute's
unconstitutionality,"4 the supreme court reasoned that "the doctrine of
separation of powers applies only to the state and not to municipalities or
to county governments."'4 Affirming the trial judge's decision for the
commissioner, the court observed that the commissioner signed the appli-
cation for rezoning, had recused himself from the hearing, and had later
signed an affidavit.' s0 Those actions, the court concluded, provided the
citizens greater protection from possible conflict of interest than would
compliance with the statute."' Thus, the court was unwilling to declare
the commissioner's seat vacant or to put the citizens "to the expense of
an election to fill it."' "

Law, 10 GA. L. RRV. 883 (1976), reprinted in ADDITIONAL STUDIES, supra note 18, at 327.
141. 256 Ga. at 647, 352 S.E.2d at 373. As a result of the judge's disqualification of 1,950

of the signatures, there remained an insufficient number to require a recall election. Id.
142. Id. (citing O.C.G.A. § 21-2-521 (contesting results of primaries or elections)).
143. Id. at 647-48, 352 S.E.2d at 373.
144. Id. (citing O.C.G.A. § 21-4-17 (1987)). The court said: "While OCGA § 21-2-521 is

cited as the basis for the action in the preamble to the complaint, the body of each of the
two counts of the complaint contains numerous references to the Recall Act." 256 Ga. at 647
n.2, 352 S.E.2d at 373 n.2. Justices Smith and Gregory dissented from the court's decision
without opinion. Id. at 648, 352 S.E.2d at 373.

145. 256 Ga. 633, 352 S.E.2d 388 (1987).
146. For treatment of the topic, see P. SENTELL, THE WRIT OF QUO WARRANTO IN GEOR-

GIA LOCAL GOVERNMENT LAW (1987).
147. 1973 Ga. Laws 3640. The statute required an affidavit within twenty days of the

date of the rezoning application and specified vacancy in office as the penalty for violation.
Id.

148. 256 Ga. at 634, 352 S.E.2d at 388.
149. Id. (citation omitted). For treatment of the twisted history of this judicial position,

see Sentell, Delegation in Georgia Local Government Law, 7 GA. ST. B.J. 9 (1970), reprinted
in STUDIES, supra note 50, at 731.

150. 256 Ga. at 634, 352 S.E.2d at 389.
151. Id. "Since the citizens have been fully protected, insistence upon compliance with

the twenty-day provision . . . would constitute a useless act. The law does not require a
useless act." Id. (citation omitted).

152. Id.
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C. Contracts

The contract at issue in Glynn County v. Teal 53 was for the recon-
struction of a miniature golf course on county property. Plaintiff had
originally sought to bid on the project but later declined to do so when
the county refused to locate the course at its old site. After receiving
other bids, however, the county changed the location to the old site, and,
without reopening the bidding process, accepted a bid and executed a
contract for construction.' Resisting plaintiff's efforts to set aside that
contract, the county contended that the project was not one of 'public
works' and, therefore, was not subject to statutory bidding
requirements.1 55

The supreme court showered the county's position with disdain. Quot-
ing the statute's bidding mandate for building or repairing "any court-
house, jail, bridge, causeway, or other public works in any county,"1 the
court approvingly embraced the trial judge's conclusion that "construc-
tion of this miniature golf course is a public works contract." 57 Accord-
ingly, the county's failure to comply with bid and notice requirements""
was fatal, and the trial court properly set aside the county's contract for
construction. 59

D. Power

The testing of local government power can occur on either of two basic
plateaus: whether the power per se exists, and whether the government
reasonably exercised admittedly existing power.'" In this year's selec-
tions, both plateaus were represented.

At the initial point of inquiry, Cable Holdings of Battlefield, Inc. v.
Lookout Cable Services, Inc."' constituted the court of appeals' vehicle
for declaring that, unless expressly empowered to do so, local govern-
ments' possess no authority to grant exclusive cable television

153. 256 Ga. 168, 345 S.E.2d 347 (1986).
154. The county changed the location site and accepted the bid at the same meeting.
155. Id. at 169, 345 S.E.2d at 348. See O.C.G.A. ch. 36-10 (1987).
156. 256 Ga. at 169, 345 S.E.2d at 348) (quoting O.C.G.A. § 36-10-2 (1987) (emphasis

supplied by the court)).
157. 256 Ga. at 169, 345 S.E.2d at 349.
158. O.C.G.A. § 36-10-3 (1987).
159. 256 Ga. at 169, 345 S.E.2d at 349. The court affirmed the order of the trial judge

declaring the contract void and enjoining operation of the course. Id.
160. For treatment of the topic at both plateaus, see Sentell, Discretion in Georgia Lo-

cal Government Law, 8 GA. L. REV. 614 (1974); Sentell, Reasoning By Riddle: The Power to
Prohibit in Georgia Local Government Law, 9 GA. L. REV. 115 (1974). Both articles are
reprinted in STUDIES, supra note 50, at 651, 693.

161. 178 Ga. App. 456, 343 S.E.2d 737 (1986).

19871 289



290 MERCER LAW REVIEW [Vol. 39

franchises.""' Moreover, the court concluded, a 1981 statute expressly au-
thorizing counties to make such grants' 3 did not validate exclusive
franchises previously issued.164 Additionally, the court rejected the argu-
ment of county ratification, observing that "while the collection of
[franchise] fees may ratify the existence of a franchise, there was no ac-
tion by the county inconsistent with the characterization of that franchise
as non-exclusive."" 5 Consequently, the court sustained the trial judge's
decision that the exclusivity features of the franchises in issue were ultra
vires, void, and unenforceable.'"

Arriving at the opposite power conclusion, the supreme court in Hart v.
Madden16 7 declared that a county possessed the authority to pay premi-
ums on group insurance for certain elected county officials.'" The court
structured its conclusion on the two-step rationale that the constitution
empowers the General Assembly to delegate the power to supplement
minimum county compensation,169 and that a local statute giving the
county commission "complete power, authority, and control relative to
county matters"1 7  effectuated that delegation to the county
commission.

1

The reasonableness of the exercise of local government power was the
focus of Concerned Citizens of Douglas County v. Douglas County,"7 an
effort by adjoining landowners to enjoin the county from finalizing ar-
rangements for a landfill.17 3 Observing county zoning regulations as ex-

162. Id. at 458, 343 S.E.2d at 740. The court rejected the argument that this principle
was inapplicable to "natural monopoly situations," and that cable television franchises in-
volved properties held in a "governmental capacity." Id. at 457-58, 343 S.E.2d at 739.

163. O.C.G.A. § 36-18-2 (1987).
164. 178 Ga. App. at 458, 343 S.E.2d at 740. "Thus, the exclusivity provisions of the 1972

franchises are not entitled to the benefits bestowed by OCGA § 36-18-2." 178 Ga. App at
458, 343 S.E.2d at 740.

165. 178 Ga. App. at 458, 343 S.E.2d at 740.
166. Id. at 459, 343 S.E.2d at 740.
167. 256 Ga. 497, 349 S.E.2d 737 (1986).
168. The county commissioners were in disagreement over whether county funds could

be used to pay premiums for group life and health insurance for the clerk of superior court,
the probate judge, the sheriff, and the tax commissioner. Id. at 497, 349 S.E.2d at 737.

169. GA. CONST. art. IX, § 1, para. 3 (1983): "Such minimum compensation may be sup-
plemented by local law, or, if such authority is delegated by local law, by action of the
county governing authority." 256 Ga. at 498, 349 S.E.2d at 738.

170. 1986 Ga. Laws 2667.
171. 256 Ga. at 498, 349 S.E.2d at 738. A majority of the court thus reversed the trial

judge's refusal to mandamus the chairman of the board of county commissioners to pay the
premiums. Id. Justices Clarke and Gregory dissented, on grounds that the local statute was
too general to make the delegation; that "where there is a reasonable doubt regarding the
existence of a delegated power, it should be resolved in the negative." Id.

172. 256 Ga. 82, 344 S.E.2d 641 (1986).
173. Id. at 82, 344 S.E.2d at 642. The county had entered into an agreement with the
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empting the county itself from requirements of rezoning and permits,1 74

the court reasoned that an injunction could issue only for unconstitution-
ality or abuse of discretion.17

1 Even accepting plaintiffs' allegations that
the county had paid too much for the property, would not use the entire
acreage purchased, and permitted the seller to retain timber rights, the
court held that none of these facts established "that the actions of the
commissioners were unconstitutional or constituted an abuse of
discretion."""

Arriving at the opposite conclusion on abuse of discretion, the court in
Carroll County v. City of Bremen" rejected the county's effort to con-
demn land located inside the limits of a municipality and on which the
municipality planned to construct a sewage treatment plant." , Reviewing
the evidence, the court noted the general rule against substituting its
judgment for that of a condemning authority "in determining the need
for a taking or the type of interest to be taken."17' Nevertheless, the court
recounted the single county commissioner's admitted opposition to, and
public campaign against, the municipal facility."" That opposition, the
court reasoned, was the "true reason""" for the condemnation, rather
than the county's stated need for a public safety training area.' s2 "This
use of the condemnation process by a county," the court concluded, "is
not within its power and amounts to acting in bad faith., s3

owner of the land under which the county was granted the option to purchase the tract.
Plaintiffs sought to enjoin the closing of the purchase. Id.

174. Id. at 83, 344 S.E.2d at 643. The court said that the exemptions recognized that "a
county may use its property for a necessary governmental use even though the property may
be located in an area which has been zoned for other and different uses." Id. (citation
omitted).

175. Id. at 84, 344 S.E.2d at 643.
176. Id. The court thus affirmed the trial judge's dismissal of the plaintiffs' complaint.

Id.
177. 256 Ga. 281, 347 S.E.2d 598 (1986).
178. The municipality had expended funds in planning the facility and obtaining state

approval for the development. Id. at 281, 347 S.E.2d at 599.
179. Id. at 282, 347 S.E.2d at 599 (citation omitted). The court emphasized its "reluc-

tance" to "find bad faith in determining public purpose and thereby overturn the con-
demnor's authority to condemn." Id. (citation omitted).

180. Id. at 281, 347 S.E.2d at 599. The sole commissioner had been an outspoken critic
of the facility, had urged the public to oppose it, and had sought legal avenues to block the
development. Id.

181. Id. at 282, 347 S.E.2d at 599.
182. Id. The court said that the "use put forth by the county is a public purpose, but

there is evidence that the actual purpose was to stop another use, also public, but one which
the county officers oppose." Id.

183. Id. "The condemning authority of a county may not be used simply to block legiti-
mate public activity." Id. (citation omitted). The court thus affirmed the trial judge's dis-
missal of the county's petition for condemnation. Id. at 283, 347 S.E.2d at 600.
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E. Law Enforcement

In two instances of the survey period, courts subjected county law en-
forcement endeavors to the test of boundary constraints. In State v. Gi-
angregorio,1 8

4 the boundary was a territorial one, emerging when a police
officer of one county, working as a member of a metro drug squad, ar-
rested defendant in another county.' Evaluating defendant's challenge
to the validity of the arrest, a majority of the court of appeals was ada-
mant: "the defendant's Fourth Amendment right . . . was not violated
merely because his arrest was effected by a DeKalb County law enforce-
ment officer who, though a member of a duly constituted task force law-
fully operating in Clayton County, had not been sworn as a Clayton
County deputy. '" 8 As confirmation, the court pointed to the anomalous
contrast otherwise created by the private-citizen arrest "without any offi-
cial authority whatever, provided it is based on probable cause. ''

11
7

O'Brien v. DeKalb County' s presented as its boundary concern the

The ramifications of such a decision by the supreme court are aptly indicated by an unre-
lated episode in the court of appeals during the survey period, International Surplus Lines
Insurance Co. v. Heard County, 178 Ga. App. 800, 344 S.E.2d 712 (1986). As a result of an
earlier decision by the supreme court (Earth Management v. Heard County, 348 Ga. 442,
283 S.E.2d 455 (1981)) that the county invalidly exercised its condemnation authority in
bad faith to prevent construction of a hazardous waste facility, the county settled the facil-
ity developer's damage claims for the county's unlawful use of eminent domain. In the pre-
sent case, the county sought indemnity from its insurance company for those settlement
payments, and the company defended in reliance upon a policy exclusion for the insured's
acts of "active and deliberate dishonesty." 178 Ga. App. at 800-01, 344 S.E.2d at 713. The
court of appeals held that the supreme court's earlier holding of county bad faith condem-
nation equated a determination of "active and deliberate dishonesty" within the meaning of
the policy exclusion and thus reversed the trial judge's denial of defendant insurer's motion
for summary judgment. 178 Ga. App. at 802, 344 S.E.2d at 714.

184. 181 Ga. App. 324, 352 S.E.2d 193 (1986).
185. Id. at 324, 352 S.E.2d at 193. The arrest was made at an airport and resulted in a

search which yielded evidence of trafficking in cocaine. Id.
186. Id. at 325, 352 S.E.2d at 194. The court relied upon O.C.G.A. § 17-5-31: "No search

warrant shall be quashed or evidence suppressed because of technical irregularity not affect-
ing the substantive rights of the accused." 181 Ga. App. at 325, 352 S.E.2d at 194.

187. 181 Ga. App. at 325, 352 S.E.2d at 194. See O.C.G.A. § 17-4-60 (1982). In a dissent-
ing opinion, joined by Judges Birdsong and Sognier, and concurred in by Judge Benham,
Judge Deen found the court's decision "repugnant," and responded to the citizen-arrest
analogy as follows: "To permit a public officer to become a private citizen whenever he
commits an illegal search and seizure, so as to allow use of the fruits of such illegality,
emasculates the Fourth Amendment." 181 Ga. App. at 328, 352 S.E.2d at 196. Declared the
dissent: "The outlaw may have no boundaries, but the law must prevail by observing limits
to how far it stoops to conquer." 181 Ga. App. at 328, 352 S.E.2d at 197 (Deen, J.,
dissenting).

188. 256 Ga. 757, 353 S.E.2d 31 (1987).



LOCAL GOVERNMENT LAW

substantive reach of county fire code regulations."" Construing the
county ordinance to permit prosecution of "persons in control" or "per-
sons in charge" of premises, 90 the supreme court conceded that the ordi-
nance applied to "those persons who have both responsibility and author-
ity within a corporation."''19 The court drew the line, however, on
defendants in this case, the maintenance supervisor of a management
company and the on-site resident manager of an apartment complex.
Under the evidence, held the court, neither defendant possessed "that de-
gree of responsibility and authority requisite for criminal prosecution
under a regulatory statute designed to prevent public danger. 192

F. Liability

Characterized by last year's survey as "the great 'event' of the local
government season,"" 3 the supreme court held in Toombs County v.
O'Neal'" that a county's purchase of liability insurance waived sovereign
immunity to the extent of the insurance coverage." 05 This year, Depart-
ment of Transportation v. Land' se challenged the court of appeals to as-
similate that 'event' into a previously existing statutory setting. Statutes
have long provided that the state highway department (now the DOT) is
to defend and pay damages in actions against counties for occurrences on
roads designated a part of the state highway system."97 Land featured a
county's effort to require the DOT to furnish a defense and pay any judg-
ment against the county resulting from a wrongful death action for a
highway collision. 9s Agreeing that the DOT itself had been properly dis-
missed as an original party to the case, on grounds of its own sovereign

189. Defendants had been convicted of violating county fire ordinances and challenged
the constitutionality of the ordinances. Id. at 757, 353 S.E.2d at 31.

190. Id. at 758, 353 S.E.2d at 32.
191. Id. (emphasis supplied by court).
192. Id. at 759, 353 S.E.2d at 33 (emphasis in original). Although defendants possessed

discretionary authority to make some day-to-day decisions, the court said "[i~t is abun-
dantly clear that it was beyond their respective authorities to obligate and expend funds for
corrective measures." Id' Accordingly, the court reversed defendants' convictions. Id.

193. Sentell, Local Government Law, 38 MERCER L. REV. 289, 304 (1986).
194. 254 Ga. 390, 330 S.E.2d 95 (1985).
195. For an analysis of Toombs County, including the background, the case itself, the

court's treatment of the issue, and possible ramifications, including 'tort reform' legislation,
see Sentell, Georgia Local Government Tort Liability: The "Crisis" Conundrum, 2 GA ST.
UL. REV, 19 (1986).

196. 181 Ga. App. 94, 351 S.E.2d 470 (1986).
197. O.C.G.A. § 36-2-6 (1987).
198. Plaintiff sued both the DOT and the county for the wrongful death of his wife in an

intersection collision, allegedly resulting from defendants' negligence in designing, maintain-
ing, and failing to correct defects in the time sequence of a traffic control signal. 181 Ga.
App. at 94-95, 351 S.E.2d at 471.

1987]
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immunity,"" the court did not agree that the DOT was free from respon-
sibility to the county. By purchasing liability insurance, the court held,
the county had waived its immunity to the extent of that insurance; 00

moreover, the trial judge had not erred in deciding that "the county could
'vouch' in DOT under [the statute], and in directing DOT to defend and
pay any judgment awarded against the county." ''

In an attempt to escape the terminating thrust of immunity, plaintiff in
Bray v. Houston County"' sought to invoke liability under the constitu-
tion's mandate of compensation for an 'inverse condemnation.'2 0

3 Alleging
a "taking or damaging," plaintiff demanded compensation for damages to
his jeep occurring while he assisted the county sheriff in a night search
for a crime weapon.2 0 " Employing one of its favorite limitations on emi-
nent domain responsibility, 2  the court of appeals reasoned that "there is
no question that the officers and volunteers searching for the missing
weapon were acting under the police powers."112 " Having made this char-
acterization, the court held "as a matter of law"2 ' that no compensation
would be forthcoming. 08

Yet another popular avenue around immunity is that illumined by
"Section 1983,'"209 the shorthand reference to claimed deprivations of fed-

199. Id. at 97, 351 S.E.2d at 473. The court said that DOT carried no liability insurance,
thus it had waived none of its own immunity. Id.

200. Id., 351 S.E.2d at 472-73. The county was immune, however, for any liability im-
posed in excess of the insurance coverage. Id., 351 S.E.2d at 473.

201. Id. "While the county's liability has been constitutionally reinforced since the last
enactment of OCGA § 36-2-6, the purpose of the statute ... has not changed and the law
was not erroneously applied by the trial court." 181 Ga. App. at 97, 351 S.E.2d at 473.

Absent the purchase of liability insurance, the county's traditional immunity remains in
place, a point the supreme court's decision in Bowen v. Columbus, 256 Ga. 462, 349 S.E.2d
740 (1986) at least indirectly illustrated. In an action against the consolidated government
of Columbus, Georgia, plaintiff alleged negligence on the part of the government's ambu-
lance service, resulting in the death of his mother. On the basis of a provision in the Colum-
bus charter, declaring the government's tort liability to be that of a county, the court held
the government immune to the action, rejecting a number of constitutional challenges lev-
eled against the charter provision itself. 181 Ga. App. at 462-64, 349 S.E.2d at 741-43.

202. 180 Ga. App. 166, 348 S.E.2d 709 (1986).
203. GA. CONST. art. I, § 3, para. 1. For treatment of the eminent domain exception to

governmental immunity, see MUNICIPAL TORT LIABILITY, supra note 62, at 124-33.
204. 180 Ga. App. at 166, 348 S.E.2d at 709. In the search process, another vehicle ran

into plaintiff's jeep. Id. at 167, 348 S.E.2d at 710.
205. For treatment of the topic, see Sentell, Local Government Liability Limitations:

"Causation" is to Tort as "Police Power" is to Eminent Domain, URB. GA., Jan.-Feb., 1987,
at 20.

206. 180 Ga. App. at 168, 348 S.E.2d at 710.
207. Id., 348 S.E.2d at 711.
208. Id. The court thus affirmed the trial judge's grant of summary judgment in favor of

the county. Id.
209. 42 U.S.C. § 1983.
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eral rights under the Civil Rights Act of 1871. 1 Plaintiff traversed this
avenue in Sisson v. Douglas County School District,2" a student's action
for injuries incurred in a fall on school premises. 1 ' Plaintiff's alleged dep-
rivation was the state's denial of a property right in failing to provide a
remedy for one so injured.21  Rejecting plaintiffs theory, the court's view
was that "the legislature has provided due process of law in its considera-
tion of potential claims during enactment of the state's overall tort
scheme of law. '21 4 Consequently, the court held that "there was no depri-
vation of any constitutional right of plaintiff, without due process of
law"215 and affirmed the trial judge's adverse summary judgment.21

A longstanding procedural prerequisite to actions against counties, stat-
utory law prescribes that "[a]ll claims against counties must be presented
within 12 months after they accrue or become payable or the same are
barred, provided that minors or other persons laboring under disabilities
shall be allowed 12 months after the removal of the disability to present
their claims. '2 1' In Terrell County v. Albany/Dougherty Hospital Au-
thority,218 the county hoisted this prerequisite as a defense against a hos-
pital authority's effort to recover for services rendered to the county's in-
digent pregnant residents.2 9 Sketching provisions of the "Hospital Care
for Pregnant Women Act,"'22 the supreme court summarily rejected the
county's defense with the observation that the presentation requirements
"apply to claims arising from contract and do not apply to a claim when.

210. Id. For treatment of the topic, see P. SENTELL, GEORGIA LOCAL GOVERNMENT LAW'S
ASSIMILATION OF MONELL: SECTION 1983 AND THE NEW "PERSONS" (1984).

211. 181 Ga. App. 77, 351 S.E.2d 272 (1986).
212. Plaintiff also sued the school district and principal under state tort law. Id. at 78,

351 S.E.2d at 273. Holding the district immune, the court analyzed the principal's possible
liability for the exercise of discretionary acts- done wilfully, maliciously, or corruptly, but
held that no evidence had been produced of such conduct. Id. at 78-81, 351 S.E.2d at 273-
75. See generally Sentell, Georgia Local Government Officers: Rights for Their Wrongs, 13
GA. L. REV. 747 (1979), reprinted in ADDITIONAL STUDIES, supra note 18, at 419.

213. 181 Ga. App. at 80, 351 S.E.2d at 274.
214. Id., 351 S.E.2d at 275. The court conceded that a cause of action is a species of

property protected by due process, but noted instances in Georgia law when potential claim-
ants may have a tort remedy against county employees. Id., 351 S.E.2d at 274.

215. Id. at 81, 351 S.E.2d at 275.
216. Id.
217. O.C.G.A. § 36-11-1 (1987). For treatment of ramifications of this statute, see

Sentell, Claims Against Counties: The Difference A Year Makes, 36 MERCER L. REV. 1
(1984).

218. 256 Ga. 627, 352 S.E.2d 378 (1987).
219. Id. at 630, 352 S.E.2d at 381. Plaintiff hospital authority was located in another

county. Id. at 627, 352 S.E.2d at 379.
220. O.C.G.A. §§ 31-8-40 to 46 (1985). The court upheld the statute itself against a num-

ber of attacks leveled by defendant-county. 256 Ga. at 628-30, 352 S.E.2d at 380-81.
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the right to and amount of the claim is fixed by law."'

G. Zoning

By far the most litigation-laden subject of county law during the past
year was that of zoning. The most common conundrum of the judicial
maze arose upon county denial of rezoning requests. Whether the denial
would receive the supreme court's confirmation or condemnation pro-
jected prominently as the predominating perplexity of the profusion.

Illustrating the court's condemnation, DeKalb County v. Albritton
Properties" concerned the county's refusal to rezone a subdivision from
'single family' to 'office and institutional' in order to facilitate a neighbor-
hood 'sell-out' to a developer.22

3 Upon the superior court's reversal of the
denial on grounds that the existing zoning was unconstitutional,22 4 the
supreme court sketched the parties' respective burdens..2  Plaintiff must
overcome the presumptive validity of the zoning ordinance with evidence
that the ordinance is "significantly detrimental" and is "insubstantially
related to the public health, safety, morality, and welfare."22' Defendant
must then present evidence to overcome plaintiff's proof.227 Within that
setting, the court proceeded to sustain the trial judge's reversal, on the
following grounds: the property would gain considerably in financial value
if rezoned;22 8 the county had already violated its own comprehensive
plan;22 9 commercial development in an adjacent county outflanked the
area;2 30 and neighbors to the subdivision approved the change.2 31 These
considerations prompted the court's conclusion that the single-family
classification's benefit to the public did not justify its detriment to the
property.232

221. 256 Ga. at 630, 352 S.E.2d at 381 (citing Norris v. Nixon, 78 Ga. App. 769, 52 S.E.2d
529 (1949)).

222. 256 Ga. 103, 344 S.E.2d 653 (1986).
223. Id. at 103, 344 S.E.2d at 654. The property owners "felt that they had lost the

battle to preserve the residential character of the neighborhood, and that they should now
be allowed to surrender." Id. at 104, 344 S.E.2d at 654-55.

224. Id. at 103, 344 S.E.2d at 654.
225. Id. at 107-08, 344 S.E.2d at 657. The court emphasized that the "focus" is "not

whether there was evidence to support the trial court's decision, but whether there was
evidence to support the county's decision." Id. at 111, 344 S.E.2d at 659 (citing DeKalb
County v. Chamblee Dunwoody Hotel, 248 Ga. 186, 281 S.E.2d 525 (1981)).

226. Id. at 107-08, 344 S.E.2d at 657 (citing Flournoy v. City of Brunswick, 248 Ga. 573,
285 S.E.2d 16 (1986)).

227. Id. at 108, 344 S.E.2d at 657.
228. Id.
229. Id.
230. Id. at 109, 344 S.E.2d at 658.
231. Id. at 110, 344 S.E.2d at 658. There was countering evidence on a number of points.
232. Id. at 111, 344 S.E.2d at 659. Justice Bell dissented, on the ground that the court
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Illustrating the court's confirmation, Gradous v. Board of Commission-
ers 33 featured county refusal to rezone a tract from 'one-family residen-
tial' to 'professional.'23 4 Upon the superior court's affirmance of the de-
nial, 35 the supreme court emphasized that the county need present no
evidence of justification until plaintiff showed both "significant detri-
ment" and "insubstantial relationship" equalling an unconstitutional
"taking."23' In this case, said the court, plaintiff had shown that the prop-
erty would be more valuable if rezoned but, unlike Albritton, had shown
no imminent downturn in value if not rezoned.2 37 Given evidence of in-
creased congestion and a decrease in neighboring property values, the
court could find no sufficient deprivation to support plaintiff's
challenge.25'

On occasion, the county will attract litigation by approving the request
for rezoning. In Smith v. Folds239 the court refused to permit neighboring
property owners to set aside such approval, rejecting their charges of
fraud.2 40 Because they presented no evidence that the owner of the re-
zoned property knew his statements to the county were false, or that he

was usurping the function of the county governing authority. Id. at 113, 344 S.E.2d at 660.
233. 256 Ga. 469, 349 S.E.2d 707 (1987).
234. Id. at 469, 349 S.E.2d at 708.
235. Id.
236. Id. at 471, 349 S.E.2d at 709-10. "Only this event triggers a judicial inquiry into the

validity of a zoning ordinance." Id.
237. Id. at 472, 349 S.E.2d at 710.
238. "There being no sufficient deprivation which would justify [plaintiff's] challenge to

the zoning ordinance, we need look no further for a basis upon which to affirm the trial
court's decision." Id. Justice Smith dissented without opinion. Id.

The court followed its decision in Gradous in two other cases of the period in which it
affirmed county denials of rezonings. In Moon v. Cobb County, 256 Ga. 539, 350 S.E.2d 461
(1986), the court held that plaintiff had failed to make a sufficient case for rezoning a 50-
acre tract from "single family residential" to "planned shopping center." Id. at 540, 350
S.E.2d at 462. In Holy Cross Lutheran Church, Inc. v. Clayton County, 257 Ga. 21, 354
S.E.2d 151 (1987), the court again found the plaintiff's evidence short in challenging existing
"residential" zoning in an effort to accomplish rezoning to "commercial." Id. at 23, 354
S.E.2d at 154. The court emphasized that in "fringe areas" where residential property bor-
ders upon commercial property, the line could best be drawn by local governments. Id.

Indicating the necessity for timely protest of county rezoning denials, Department of
Transportation v. Poole, 179 Ga. App. 638, 347 S.E.2d 625 (1986) prohibited the property
owner from recovering, as a part of a condemnation award against DOT, lost profits alleg-
edly resulting from DOT's earlier influencing the county's decision to deny plaintiff's rezon-
ing requests. The court held that conduct should have been challenged at the time of the
county's adverse decision by an action against the county. Id. at 639, 347 S.E.2d at 626.
Even assuming DOT's improper influence, plaintiff "was seeking redress against the wrong
entity in the wrong forum at the wrong time." Id.

239. 256 Ga. 61, 344 S.E.2d 226 (1986).
240. Id. at 62-63, 344 S.E.2d at 227-28. The county had approved rezoning property for

use as a mobile home park. Id. at 62, 344 S.E.2d at 227.
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intended to deceive the county, plaintiffs failed to establish the fraud
necessary to reverse the rezoning 2 41 Additionally, the court held, al-
though there may have been conflicting evidence on the issue, "It]here
was evidence to support the commissioners' decision to rezone." '

2

Conversely, Yost v. Fulton County2
43 illustrated evidence sufficient for

reversal. The court declared rezoning invalid when, following proper no-
tice, county commissioners met to consider the rezoning application but
deferred consideration of the application144 only later to rezone the prop-
erty without notice.2' " Because opponents of the rezoning never had an
opportunity to be heard, the court held that the rezoning approval "had
no legal effect upon the property in question. ' '2 4

Yet another controversial facet of the zoning milieu involves special
uses and permits. For example, plaintiff in Dougherty County v. Webb247
applied for special use of his property as a church in a residentially zoned
area, only to suffer denial by the county commissioners.24s Reviewing the
trial judge's reversal and mandamus of the special use, the supreme court
emphasized the importance of the county zoning regulations.249 On
grounds that the commissioners failed to consider all the relevant evi-
dence in light of the factors the zoning ordinance specified for special
uses, 5" the court affirmed the trial judge's reversal.51 In respect to rem-
edy, however, the court directed the mandamus not to issuance of the
special use, but rather to consideration of all the evidence offered on the
matter.2

5

241. Id. at 62-63, 344 S.E.2d at 227. The court held that a showing of inaccuracy alone
was not evidence of fraud. Id. at 63, 344 S.E.2d at 227.

242. Id. "The record before use reflects a proper case for zoning officials to make a deter-
mination whether to rezone property." Id. at 63, 344 S.E.2d at 227-28.

243. 256 Ga. 324, 348 S.E.2d 638 (1986).
244. Id. at 325, 348 S.E.2d at 639. Consideration was deferred pursuant to the request of

the property owner. Id.
245. Id. at 326, 348 S.E.2d at 640. The county's subsequent effort to rescind the rezoning

was also invalidated upon grounds of lack of proper notice. Id. at 325, 348 S.E.2d at 639-40.
246. Id. at 326, 348 S.E.2d at 640. Accordingly, the original zoning of the property re-

mained in effect. Id.
247. 256 Ga. 474, 350 S.E.2d 457 (1986).
248. Id. at 475, 350 S.E.2d at 458.
249. The court enumerated material provisions. Id. at 476, 350 S.E.2d at 459.
250. Id. at 477, 350 S.E.2d at 460. The trial judge had found that the county denied the

special use in reliance upon two factors but did not consider evidence relative .to other fac-
tors. Id. at 476-77, 350 S.E.2d at 459-60.

251. Id. at 477, 350 S.E.2d at 460. The court held the failure to consider relevant evi-
dence constituted an abuse of discretion. Id.

252. "The correct remedy under mandamus is to order the Commission to do what [the
property owner] had a clear legal right to have it do: consider all the evidence offered." Id.
The court thus reversed the trial judge's mandamus order. Id. at 478, 350 S.E.2d at 460.
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Building permits were at issue in Matheson v. DeKalb County,03 plain-
tiffs having received two permits for the construction of a second resi-
dence on their property.216 Complaining of the county's subsequent revo-
cation and stop-work order, plaintiffs pointed to engineering and
architectural costs already incurred and sought a mandamus. Explaining
that the county action was taken upon its discovery that the permits vio-
lated lot and yard requirements of the zoning ordinance, the court sur-
veyed the legal environment of mandamus. This 'extraordinary aid' exists
only upon a clear legal right, 60 and a permit could create such a right
only when validly issued.2 5s Accordingly, the court held, "[wihere a per-
mit is issued by a governing body in violation of an ordinance, even under
a mistake of fact, it is void .... "2 The consequence was that plaintiffs
acquired no rights, and even their 'substantial expenditure' could not
raise an estoppel2 6

Finally, Reynolds v. Board of Commissioners26 afforded the court of
appeals an opportunity for reiterating the appropriate 'tests' for deter-
mining whether a zoning ordinance validly incorporates by reference the
county zoning map. On grounds that the resolution sufficiently identi-
fied the map, that the map was made a public record, that the map was
accessible to the public, and that the resolution gave notice of the accessi-
bility, the court sustained the incorporation by reference.2 s

1

253. 257 Ga. 48, 354 S.E.2d 121 (1987).
254. Id. at 48, 354 S.E.2d at 122. Plaintiffs had subdivided their property into two lots.

Id.
255. Id. at 49, 354 S.E.2d at 122.
256. Id. The permit must be valid in every respect. Id.
257. Id.
258. Id., 354 S.E.2d at 122-23. The court thus affirmed the trial judge's decision in favor

of the county, Justices Smith and Bell dissenting without opinions. Id. at 51, 354 S.E.2d'at
124.

For treatment of estoppel's unique role in local government law, see P. SENTELL, THE

DOCTRINE OF ESTOPPEL IN GEORGIA LOCAL GOVERNMENT LAW (1985).
In respect to mandamus and special permits, Button Gwinnett Landfill, Inc. v. Gwinnett

County, 256 Ga. 818, 353 S.E.2d 328 (1987), treated adversely a property owner's effort to
mandamus the county development director to issue a necessary letter to EPA for a landfill
permit. The court held that under an ordinance determined to be constitutional, Id. at 819,
353 S.E.2d at 330, the county commissioners had delegated landfill location authority to the
board of zoning appeals, and, as plaintiff had not sought that board's approval, he was not
entitled to a mandamus. Id. at 820, 353 S.E.2d at 331.

259. 180 Ga. App. 516, 349 S.E.2d 536 (1986).
260. Id. at 516, 349 S.E.2d at 537. Plaintiff had attacked the validity of the zoning reso-

lution on the grounds of insufficient incorporation of the map. Id.
261. Id. at 517, 349 S.E.2d at 537. The court thus affirmed the trial judge's judgment in

favor of the county. Id.
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H. Authorities

The authority in litigation during the survey period was a county hos-
pital authority, and the action against it sounded in basic negligence.
Sanders v. Colquitt County Hospital Authority"' encompassed a pa-
tient's malpractice action alleging negligent infection with a hepatitis vi-
rus resulting from blood transfusions. Reviewing affidavits submitted in
behalf of the authority asserting proper care and compliance with estab-
lished standards in obtaining the blood and administering the transfu-
sions, the court emphasized the absence of plaintiff's response: "Appel-
lants submitted no affidavits to contradict those of appellee asserting that
appellee did not deviate from the required statutory standard of care in
any area in which it was alleged to have been negligent.'"1 That failure,
the court reasoned, triggered summary judgment for the hospital
authority.2

6 4

III. LEGISLATION

A. Officers and Employees

Both counties and municipalities were objects of workers' compensa-
tion coverage expansions. The most basic change was a declaration2 " sim-

ply bringing elected members of county governing authorities within the
meaning of the term "Employee" e2 6 in the workers' compensation stat-
ute."" In the municipal arena, local authorities, commissions, and boards,
carrying out functions within the municipality, were authorized to partici-
pate in municipal group self-insurance funds for workers'
compensation.

2 "

The municipal election process was, as usual, the subject of legislative
attention. One measure envisions a scenario in which all seats on the mu-
nicipal governing authority become vacant at the same time, and, in that
event, empowers the county election superintendent to call and conduct a
special election in the municipality.2 6' A second measure, far more signifi-
cant, establishes a uniform municipal election day beginning in 1993.2"0

262. 180 Ga. App. 58, 348 S.E.2d 490 (1986).
263. Id. at 59-60, 348 S.E.2d at 492.
264. Id. at 60, 348 S.E.2d at 492. The court thus affirmed the trial judge's summary

judgment to that effect. Id.
265. 1987 Ga. Laws 1038 (codified at O.C.G.A. § 34-9-1 (1982 & Supp. 1987)).
266. Id.
267. Id. The governing authority must provide for the coverage by appropriate resolu-

tion. Id.
268. 1987 Ga. Laws 1397 (codified at O.C.G.A. § 34-9-151 (1982 & Supp. 1987)).
269. 1987 Ga. Laws 178 (codified at O.C.G.A. § 36-30-13 (1987)).
270. 1987 Ga. Laws 787 (codified at O.C.G.A. §§ 21-3-50 to -53, §§ 21-3-60 to -64 (1987)).
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That measure also provides that all terms of municipal office will be four
years, 271 unless individual municipalities elect two-year terms.272

The legislature changed the Public Officers Recall Act273 in a number of
respects. The changes include various new time periods, a requirement
that the recall petition specify reasons for the recall, additional powers of
election superintendents, and a prohibition against circulating recall peti-
tions in locations where alcoholic beverages are sold or served.274

B. Courts

The General Assembly expanded the jurisdiction of municipal courts in
several respects. For example, jurisdiction was extended to the offense of
shoplifting occurring inside the municipality, if the value of the subject
property was not greater than $100275 Moreover, the legislature empow-
ered the municipality to retain all fines and forfeitures arising from these
cases, and to deposit them in the municipal treasury2 76

The General Assembly granted a similar expansion of jurisdiction for
first-offense violations relating to furnishing alcoholic beverages to, and
possession of such beverages by, persons under twenty-one years of age.277

Again, fines and forfeitures from the cases are directed to the municipal
treasury.

7 8

C. Finances

Among the provisions enacted concerning local government financial
matters, one measure279 authorizes local government bond proceeds to be
placed for investment and reinvestment in the local government invest-
ment pool.2 0 Another enactment rather extensively revises the special-
purpose county sales tax statute.281 The revision broadens purposes for

That day will be the Tuesday following the first Monday in November. O.C.G.A. § 21-3-
51(b) (1987).

271. O.C.G.A. § 21-3-63 (1987).
272. Id. § 21-3-64. This must be done under local statutes enacted by the General As-

sembly. Id.
273. Id. §§ 21-4-1 to -19.
274. 1987 Ga. Laws 896.
275. 1987 Ga. Laws 1153 (codified at O.C.G.A. § 36-32-9 (1987)).
276. O.C.G.A. § 36-32-9(d) (1987). The defendant may request transfer of his case to the

court having general misdemeanor jurisdiction in the county. Id. § 36-32-9(b).
277. 1987 Ga. Laws 1462 (codified at O.C.G.A. § 36-32-10 (1987)).
278. O.C.G.A. § 36-32-10(b) (1987). The defendant may request transfer to the court

having general misdemeanor jurisdiction in the county. Id. § 36-32-10(c).
279. 1987 Ga. Laws 334 (codified at O.C.G.A. § 36-82-7 (1987)).
280. The pool is created by O.C.G.A. ch. 36-83 (1987).
281. 1987 Ga. Laws 1322 (codified at O.C.G.A. §§ 48-8-111 to -112 & §§ 48-8-121 to -122

(1987)).

1987]
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which the county may impose the tax to include any combination of pre-
viously authorized purposes, recreational and historic facilities, previously
incurred bonded debt, and certain water and sewer projects. The statute
also includes changes in the local government election procedure to im-
pose the tax. Finally, the amendment provides for its termination, and
prohibits the imposition of any other such taxes, upon the future increase
of the state sales tax.

D. Regulation

The legislature declared the "original and exclusive jurisdiction" of
each county governing authority to encompass controlling county prop-
erty, tax levies for county purposes, roads and bridges, vacancies in
county offices, settling claims against the county, management of county
money, licensing peddling in unincorporated areas, and police, patrol, and
public health concerns.""

For county public works, the General Assembly excepted bid require-
ments for any public works requiring immediate repairs that the county
determines to constitute an emergency.283 Contracts made pursuant to
this exception, however, are required to be entered on the minutes of the
county governing authority "as soon as practicable,' 2 8 4 with a description
of the precipitating emergency.185

For the sale of municipal property by sealed bids or auction, the Gen-
eral Assembly conferred an exception for property no longer needed for
public road purposes.2 86

E. Liability

An important component of the 1986 local government 'tort reform'
package was the authorization of local government group insurance en-
deavors by formation of interlocal risk management agencies.2 8 7 That
statutory structure was the target of several refinements by the 1987 Gen-
eral Assembly.2 88 Included were changes in definitions, the formation and
function of the agencies, additional sources for the excess loss funding
program, and the general declaration that municipal or county participa-

282. 1987 Ga. Laws 1051 (codified at O.CG.A. § 36-5-22.1 & § 36-37-6 (1987)).
283. 1987 Ga. Laws 641 (codified at O.C.G.A. § 36-10-4 (1987)).
284. Id. (codified at O.C.G.A. § 36-10-4(5) (1987)).
285. Id.
286. 1987 Ga. Laws 1053 (codified at O.C.G.A. § 36-37-6(e)(2) (1987)). Such property is

disposed of pursuant to O.C.G.A. § 32-7-4 (1985).
287. O.C.G.A. §§ 36-85-1 to -20 (1987). See Sentell, Local Government Law, 38 MERc.R

L. RE V. 289, 315 (1986).
288. 1987 Ga. Laws 1454 (codified at O.C.G.A. §§ 36-85-1 to -20 (1987)).
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tion in an agency "shall not constitute the obtaining of liability insurance
and no sovereign immunity shall be waived on account of such
participation.""'

F. Authorities

Probably the most important 1987 statute dealing with public authori-
ties was that creating the Municipal Gas Authority of Georgia.29 0 The ba-
sic purpose behind the rather massive statutory framework is the provi-
sion of assistance to political subdivisions of the state that operate gas
distribution systems. An adequate, dependable, and economical source of
gas for these systems is the declared need for enactment of the statute
and for the detailed provisions it embraces.2 '

289. Id. at 1459 (codified at O.C.G.A. § 36-85-20 (1987)).
290. 1987 Ga. Laws 745 (codified at O.C.G.A. §§ 46-4-80 to -125 (Supp. 1987)).
291. Id.
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