
Legal Ethics

by L. Ray Patterson*

The number of legal ethics cases decided during the survey period was
small, but the cases raise two fundamental issues: (1) the judge's role in
legal ethics for lawyers, and (2) the relationship between rules of ethics
and rules of law.

The judge's role in lawyer's ethics perhaps can be stated best as the
judge's responsibility for the lawyer's ethics in the courtroom. A good ar-
gument can be made that the poor ethics of lawyers is ultimately the re-
sponsibility of judges. This argument is based on the following proposi-
tion: If judges would not let lawyers get away with unethical conduct,
then lawyers would not engage in it. To state the proposition is easier
than to implement it, particularly in the adversary system of law adminis-
tration in which each lawyer is expected to represent his or her client
zealously. Moreover, judges, having practiced law, naturally tend to be
sympathetic to the lawyer who oversteps the boundary of zeal and tres-
passes on the adversary's rights. Thus, judges prefer to leave these mat-
ters to the disciplinary board. On the other hand, the disciplinary board
usually deals only with matters having serious consequences, such as the
abuse of trust accounts. Consequently, a great deal of unethical conduct,
marginal in the view of many, falls between the cracks undisciplined, and,
indeed, unnoticed.

The second issue is related to the first because lawyers usually think of
rules of ethics as being only for discipline and therefore separate from the
general law. But to have integrity in the administration of law, rules of
ethics should be treated as an integral part of the law, and rules of law
should be treated as an integral part of legal ethics. As long as legal and
ethical rules are in conflict, however, confusion in the law will ensue. This
confusion is most evident when a lawyer may legally settle a client's
claim, but may not ethically settle the same claim without the client's
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consent. This confusion inevitably spawns unethical conduct.
The following cases illustrate this confusion. These cases concern the

authority of the lawyer to settle a client's claim, the lawyer's lien, con-
tempt citations, conflict of interest, and malpractice.

I. THE LAWYER'S AUTHORITY TO SETTLE CLAIMS

Vandiver v. McFarland' demonstrates the consequences of failing to
integrate rules of ethics and rules of law. In Vandiver, a personal injury
case, defendant McFarland filed a "Motion to Enforce Settlement Agree-
ment and for Order of Judgment Thereon." Plaintiff Vandiver's lawyers
then filed a cross-motion in support of McFarland's motion, with accom-
panying affidavits showing that the parties had entered into a binding
settlement. Not surprisingly, Vandiver hired a new lawyer, but the trial
judge granted the motion.'

The lawyers' affidavits averred express authority from the client, Alan
Dean Vandiver, to enter into the settlement; the client's affidavit averred
that he neither authorized nor agreed to the settlement. The affidavit of
Elaine Vandiver, presumably Vandiver's wife and co-plaintiff, supported
her husband's affidavit. The trial court, however, reasoned that plaintiff's
and defendant's attorneys reached "a [definite and certain] verbal settle-
ment agreement," and "that the [attorneys] had apparent authority by
law to enter on behalf of the plaintiffs such settlement agreement. .... ,,3

The court did not discuss the propriety of plaintiff's lawyers aiding de-
fendant, presumably because no one raised the issue. Moreover, the court
was silent on the controversy's background, which may have influenced
the trial court's decision. Even so, Vandiver's lawyers obviously were not
,representing their client with the zeal that Canon 7 of the* Code of Profes-
sional Responsibility mandates.' At a minimum, the lawyers' conduct cre-
ated a conflict of interest with the client. Also, the lawyers' affidavits ar-
guably were self-serving because presumably the approval of the
settlement would entitle the lawyers to the fee without the necessity of a
trial. Permitting a lawyer to file an affidavit in support of the client's
adversary while representing the client creates a dangerous precedent.

The court of appeals, however, affirmed the trial court's judgment
based on the supreme court's holding in Brumbelow v. Northern Propane
Gas Co.2 that a lawyer " 'has apparent authority to enter into an agree-
ment on behalf of his client and the agreement is enforceable against the

1. 179 Ga. App. 411, 346 S.E.2d 854 (1986),
2. Id. at 411, 346 S.E.2d at 854.
3. Id., 346 S.E.2d at 855.
4. GA. CODE ANN. tit. 9 appen. rule 3-107 (Supp. 1986).
5. 251 Ga. 674, 308 S.E.2d 544 (1983).
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client by other settling parties.' "I To its credit, the court of appeals criti-
cized the rule in Brumbelow:

Brumbelow holds an attorney has plenary authority in fact to dispose of
his client's claim or defense without authority. The Supreme Court ex-
plains that the client's remedy for unauthorized settlement is not to for-
bid such settlement in the first place, but to force the client to sue his
own lawyer after the fact, under DR 7-102(A)(9) of the Rules and Regu-
lations of the State Bar of Georgia: 'In his representation of a client, a
lawyer shall not. . . institute, cause to be instituted or settle a legal pro-
ceeding or claim without obtaining proper authorization from his client.'
But it seems to us this Sijate Bar Rule means attorneys have no such
apparent authority and have no right to presume others do.

The remedy proposed by the Supreme Court is an empty one: if after
much trouble, litigation and expense the client succeeds in convincing a
court or jury, over the attorney's word, that the settlement was unautho-
rized and that the claim or defense thus disposed of was valuable, what if
the attorney cannot pay?

In our experience, attorneys expect that an agreement by counsel to
settle depends on the client's approval, and offers and acceptances are
generally made on that basis. By holding otherwise, the Brumbelow rule
propagates litigation. It puts the burden on clients to prove that their
attorney breached his trust; and not least, it sacrifices the delicate rela-
tion of trust between client and lawyer-all merely to give the opponent
a bonus in the form of settlement he had no right to expect in the first
place.

7

If integrity is to characterize the law of legal ethics, then the court of
appeals' arguments are irrefutable. The authority must be apparent, in
this context, not to the adversary client, but to that client's lawyer. In
addition, if Disciplinary Rule 7-102(A)(9)8 is of any force at all, then it
rejects the lawyer's apparent authority to settle a case without the client's
consent.

The basic issue here is the allocation of authority between lawyer and
client. The general rule is that the lawyer has the right to make decisions
about procedural matters, and the client has the right to make decisions
about substantive matters." The procedural-substantive dichotomy is ra-
tional, because the lawyer is the agent and the client is the principal. The
rule in Brumbelow makes the lawyer the de facto principal. The rule thus
strikes at the heart of the principle that the lawyer-client relationship is

6. 179 Ga. App. at 412, 346 S.E.2d at 855 (quoting Brumbelow v. Northern Propane Gas
Co., 251 Ga. at 674, 308 S.E.2d at 546).

7. Id. (emphasis by court).
8. MODEL CODE OF PROFESSIONAL REsPONSIBILITY DR 7-102(A) (1980).
9. See, e.g., Graves v. P.J. Taggares Co., 94 Wash. 2d 298, 616 P.2d 1223 (1980); Linsk v.

Linsk, 70 Cal. 2d 272, 449 P.2d 760, 74 Cal. Rptr. 544 (1969).
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fiduciary in nature and sanctions the lawyer's breach of two rules of eth-
ics that reflect the fiduciary nature of the relationship-the duties to
keep the client informed and to avoid conflicts of interest. Concerning
this latter rule, Disciplinary Standard 30 provides:

Except with the written consent or written notice to his client after full
disclosure a lawyer shall not accept or continue employment if the exer-
cise of his professional judgment on behalf of his client will be or reason-
ably may be affected by his own financial, business, property or personal
interests.' 0

Interestingly, a violation of this standard is punishable by disbarment."

II. THE LAWYER'S LIEN

The holding in Brumbelow can be called a rule of the dark ages, but it
is not alone. The statute providing the lawyer's lien for his fee"2 is in the
same category and gave rise to another case, May v. May,'3 involving an
unusual factual situation. Sue May employed a Georgia lawyer to recover
back alimony and child support payments that had accrued under a Ten-
nessee divorce against Charles May. The Georgia lawyer agreed to handle
the case on a contingent fee basis of twenty-five percent "on all sums
recovered."'

4

The lawyer domesticated the Tennessee judgment in Georgia and insti-
tuted a continuing garnishment action against Charles May. Over several
months, the garnishment produced $7,840, twenty-five percent of which
the client apparently paid to the lawyer. Sue and Charles then entered
into a court-decreed settlement in Tennessee that also set aside the Ten-
nessee judgment that the lawyer had domesticated in Georgia."

Charles May filed his traverse to the garnishment, which the lawyer for
Sue May opposed, "contending that the settlement agreement was en-
tered into without either his knowledge or consent and that he was enti-
tled to continue the prosecution of the garnishment because of his lien for
attorney fees under O.C.G.A. § 15-19-14."'1 Not content that the trial
court correctly sustained the traverse and dismissed the garnishment, the
lawyer did not merely appeal, but applied for an interlocutory review.'
The court granted the review because the lawyer alleged that he was be-

10. State Bar of Georgia, Handbook, 1986-87, at 58 (1986).
11. Id.
12. O.C.G.A. § 15-19-14 (1985).
13. 180 Ga. App. 581, 349 S.E.2d 766 (1986).
14. Id. at 581, 349 S.E.2d at 767.
15. Id.
16. Id.
17. Id.
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ing deprived of his lien." So much for the notion that the lawyer is a
professional whose duty is to protect the client's interest.

The court of appeals affirmed the trial court, reasoning that the contin-
gent fee contract was for "all sums recovered" in Georgia, and the lan-
guage meant just that." Therefore, the lien attached only to the sums
actually recovered in Georgia, and the contingency for the lawyer's right
to recover additional sums under a lien never occurred.2 0 The court also
noted that the principle of strict construction applies to the attorney lien
statute," which is "in derogation of the common law,"2 2 and, one might
add, codes of legal ethics.

Despite the court's intelligent disposition of May, it had to acknowl-
edge that under Georgia law:

It is a well-established principle that an attorney has the same right over
an action, judgment or decree as his client had or might have had for the
amount due the attorney. O.C.G.A. § 15-19-14(b). '[Ajfter the filing of
the suit no person, whether party litigant or third person, can settle the
suit or the cause of action so as to defeat the lien of the attorney for his
fees; and the attorney, notwithstanding any settlement of the cause of
action, has the right to prosecute the suit, in the name of his client, for
the recovery of his fees.' 23

III. CONFLICT OF INTEREST AND MALPRACTICE

Wharton v. Thomas24 raised the issue of a public official's representa-
tion of a defendant in a criminal case. Defendant, Franklin Thomas, en-
tered guilty pleas in Seminole County to charges of possession of cocaine
and marijuana with intent to distribute. On May 10, 1984, the court fined
him and gave him ten years probation. Some two months later, in July
1984, authorities in Grady County arrested him and chafged him with the
same offenses, plus possession of a firearm by a convicted felon. The Sem-
inole County probation was revoked, and a week later defendant entered
guilty pleas to the Grady County charges. The city attorney of Cairo, Ed-
win Carlisle, represented defendant in all the proceedings.25

1. Id.
19. Id. at 582, 349 S.E.2d at 767.
20. Id.
21. Id., 349 S.E.2d at 767-68.
22. Id., 349 S.E.2d at 767.
23. Id. at 581-82, 349 S.E.2d at 767 (quoting Nodvin v. Fabian, 153 Ga. App. 716, 266

S.E.2d 253 (1980)).
24. 256 Ga. 76, 343 S.E.2d 694 (1986).
25. Id. at 76, 343 S.E.2d at 695.
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Thomas, acting pro se, filed a habeas corpus petition alleging ineffec-
tive assistance of counsel in the Grady County convictions and alleging a
conflict of interest in the Seminole County probation revocation. The trial
court, relying on Georgia Department of Human Resources v. Sistrunk,2

granted the petition on the grounds of conflict of interest because the
attorney was also the Cairo city attorney.2 7

The supreme court reversed because it had limited its ruling in Sis-
trunk to civil cases,2 8 as the court made clear in Thompson v. State."
The court also pointed out that Sistrunk and Thompson concerned rul-
ings on the disqualification of counsel prior to trial. When a criminal de-
fendant seeks relief in a postconviction hearing alleging conflict of inter-
est, he must show that an actual conflict adversely affected his counsel's
performance.'*

In a related case, Thomas v. Carlisle,3 Thomas brought a malpractice
action against his lawyer, alleging the lawyer's negligence in not disclosing
that he was the city attorney for Cairo. The trial court granted the law-
yer's motion for summary judgment.3 2 The court of appeals affirmed. 3

The court again relied on that peculiar Georgia rule enabling a defendant
in a malpractice action to avoid a trial by submitting his or her own
affidavit:

34

In support of his motion for summary judgment, defendant filed his
own affidavit to the effect that his representation of appellant complied
with applicable standards of professional competence. Such an affidavit
by a defendant in a legal malpractice action, if not contradicted by ex-
pert testimony, will authorize summary judgment for the defendant at-
torney. Since plaintiff offered in opposition only his own affidavit, which
was largely conclusory in nature, defendant was entitled to judgment as a
matter of law."

The rule expediently disposes of groundless malpractice actions, but also
expediently defeats meritorious malpractice actions, especially if the
plaintiff is a layperson acting pro se. Interestingly, while the lawyer's affi-

26. 249 Ga. 543, 291 S.E.2d 524 (1982).
27. 256 Ga. at 76, 343 S.E.2d at 695.
28. Id. (citing Thompson v. State, 254 Ga. 393, 330 S.E.2d 348 (1985)).
29. 254 Ga. 393, 330 S.E.2d 348 (1985).
30. 256 Ga. at 76-77, 343 S.E.2d at 695.
31. 179 Ga. App. 315, 346 S.E.2d 79 (1986).
32. Id. at 315, 346 S.E.2d at 79-80.
33. Id. at 316, 346 S.E.2d at 79-80.
34. Id., 346 S.E.2d at 80-81.
35. 1d., 346 S.E.2d at 81.
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davit needed only to comply "with applicable standards of professional
competence, '36 the court discounted the client's affidavit because it was
"largely conclusory in nature. 3 7

The client claimed that there was an inherent conflict of interest.3 8 The
alleged negligence in the case was the lawyer's failure to inform his client
that he was a public official.3 According to Georgia law, it seems that the
proper disposition of the case would have been dismissal for failure to
state a claim. The affidavit rule is a cumbersome way of achieving the
result of a motion to dismiss, because if an expert does not rebut the
affidavit, summary judgment for the lawyer is required as a matter of
law.40

In a malpractice action, whatever its merits, the lawyer defending his
colleague at the bar almost surely will file the requisite affidavit. Just as
surely, the plaintiff's lawyer will rebut with an expert's affidavit and the
court will decide the case on its merits. The affidavit rule thus is reduced
to a fiction, and the rule unfortunately will cause the defendant lawyer to
perjure himself in many cases. Any rule that encourages dishonesty by a
member of the bar as a matter of self-defense is simply unsound.

IV. CONTEMPt CITATIONS

Two cases during the survey period dealt with contempt citations, one
criminal and one civil. In In re Bergin,"' the court held a criminal defend-
ant's lawyer in criminal contempt for failing to appear at the call of a
trial in which the court had specially set the date. This was the case's
second appearance in the court of appeals.42 The supreme court reversed
and remanded the earlier affirmation of the adjudication of contempt43

The court of appeals vacated its earlier judgment, reconsidered, and
reaffirmed."

The trial court, after a full hearing, specifically found beyond a reason-
able doubt that the defendant was in contempt.' s The court held that
while contempt of court is variously defined, in its broad sense it means

36. Id., 346 S.E.2d at 80.
37. Id.
38. Id.
39. Id. at 315, 346 S.E.2d at 79.
40. See O.C.G.A. § 9-11-56(e) (1982).
41. 178 Ga. App. 454, 343 S.E.2d 743 (1986).
42. Id. at 454-55, 343 S.E.2d at 744.
43. 255 Ga. 429, 341 S.E.2d 8 (1986).
44. 178 Ga. App. at 455, 343 S.E.2d at 744.
45. Id.
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disobedience or disregard of the court's order or command.4 But it also
includes interruption of the proceedings.4 The court said:

The trial court was authorized to find that appellant's failure to appear
in a timely fashion at the specially scheduled trial was the result of a
conscious decision on his part to attend other scheduled proceedings,
which decision he communicated to his client the night before but which
he at no time communicated to the trial court or to any other officer
thereof.2

In Urban Medical Hospital v. Seay,4" the court previously had reversed
on appeal a judgment for defendant, Urban Medical Hospital. The trial
court, pursuant to plaintiff's motion in limine, cautioned about references
to the prior disposition of the case. During the trial, defendant's lawyer
stated: "I wish I had the old trial back, I did pretty well in that."50 Plain-
tiff's lawyer moved for a mistrial, claiming that defendant's lawyer made
the remark intentionally to prejudice the jury. The trial judge did not
hear the remark, but granted the motion the next day." Plaintiff then
filed a motion for sanctions including three types of relief: contempt
against defendant's lawyer, costs and fees incurred in the lawsuit, and
disqualification of defendant's lawyer and his firm from further participa-
tion in the lawsuit.i2

The trial court found that plaintiff abandoned his motion for contempt,
but disqualified defendant's lawyer and his firm. The court also assessed
attorney's fees, costs, transcript costs, and witness expenses against de-
fendant's lawyer personally. The firm submitted an affidavit that the law-
yer would not benefit in any way from the representation, and the trial
court allowed the firm to proceed with its representation of defendant.
Defendant filed an application for appeal because of the sanctions the
court imposed against its attorney.5 3

The court of appeals held that the trial court erred in granting the mis-
trial without making a nonintrusive inquiry concerning whether the jury
overheard the lawyer's admitted remark.5' Therefore, because the grant
of the mistrial was an abuse of the trial court's discretion, the court of
appeals did not address the appropriateness of the sanction imposed

46. Id.
47. Id.
48. Id.
49. 179 Ga. App. 874, 348 S.E.2d 315 (1986).
50. Id. at 875, 348 S.E.2d at 315.
51. Id., 348 S.E.2d at 315-16.
52. Id., 348 S.E.2d at 316.
53. Id. at 876, 348 S.E.2d at 317.
54. Id. at 876-77, 348 S.E.2d at 317.
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upon defendant's lawyer.55
Judge Beasley, concurring in part, questioned a client's standing to

challenge the punitive measures imposed on his lawyer for contemptuous
conduct in the trial." She agreed, however, that the court's disposition of
the case made it unnecessary to decide the issue.5 7 But she pointed out
that whether or not a client has standing to complain about monetary
sanctions imposed on his lawyer, his interest is directly affected by the
lawyer's disqualification." Judge Beasley felt that the lower court should
be required to reconsider the motion. 9 Even if the trial court improperly
granted the mistrial, that ruling did not address or foreclose the question
of whether the lawyer's statement was contemptuous.6 0 Moreover,
whether the jury heard the statement is not directly relevant to the issue
of contempt. The issue, according to Judge Beasley, is whether the lawyer
made the statement with the intention that the jury hear it."'

V. DIScIPLINARY MATTERS

Except for one case resulting in a two-year suspension," and cases con-
cerning suspension during appeal from a conviction, 3 the reported cases
of disciplinary matters during the survey period resulted in disbarment or
its equivalent, voluntary surrender of license. 4

The case resulting in a two-year suspension was In re Robert A.
Meier." The lawyer's client turned over a $500 check with the name of
the payee blank to cover expenses incurred from enrolling her son in a
rehabilitation program. The name of the payee later entered on the check
was Guy Dozier, whom the program at one time employed, but who never
received or endorsed the check. The interesting point in the case is that
the accused lawyer did not testify, and the court applied the rule that
when a witness in a civil proceeding invokes a privilege against self-in-
crimination, the finder of fact may draw an adverse inference.6  Relying

55. Id. at 877, 348 S.E.2d at 317 (Beasley, J., concurring in part & dissenting in part).
56. Id. at 878, 348 S.E.2d at 318.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id.
62. In re Robert A. Meier, 256 Ga. 72, 344 S.E.2d 212 (1986).
63. In re Robert Strickland, Jr., 256 Ga. 35, 345 S.E.2d 39 (1986); In re Robert R. Cook,

256 Ga. 386, 349 S.E.2d 702 (1986).
64. See cases cited infra notes 75-85.
65. 256 Ga. 72, 344 S.E.2d 212 (1986).
66. Id. at 72, 344 S.E.2d at 212.
67. Id. at 73, 344 S.E.2d at 213 (citing Simpson v. Simpson, 233 Ga. 17, 21, 209 S.E.2d

611, 614 (1974)).
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on this rule, the court found that the lawyer entered Dozier's name as
payee and endorsed the check. The court suspended the lawyer for two
years. 8

Two cases concerned rule 4-10669 of the State Bar of Georgia, which
provides: "An appeal of a conviction, in any jurisdiction, of any felony or
misdemeanor involving moral turpitude shall not divest the State Disci-
plinary Board of jurisdiction to order a hearing .. .requiring the con-
victed attorney to show cause why he should not be suspended during
appeal. . .. ,,70 The court in In re Robert Strickland, Jr.71 suspended the
lawyer from the practice of law pending the final disposition of his appeal
from a murder conviction.7 5 In In re Robert R. Cook' 3 the supreme court
ordered the lawyer suspended during the appeal, despite a recommenda-
tion that the court allow the lawyer, a former probate judge, to practice
law during the pendency of his appeal from convictions of theft, conver-
sion, and malpractice in office.74

In In re Barbara G. Wadsworth,'75 the lawyer failed to answer the com-
plaint. The special master entered a finding that the charges were admit-
ted by default and recommended disbarment. The lawyer had opened a
joint account with a client, ostensibly to assist the client in paying bills.
The lawyer then drew checks against the joint account for her personal
use.76 The court disbarred the lawyer subject to the rules of reinstatement
in force at the time of application for reinstatement.7

In other disciplinary proceedings, the supreme court either disbarred or
accepted a voluntary surrender of license for the following conduct: fail-
ure to return unearned fees, which was the third disciplinary proceeding
for the same conduct;'6 mail fraud involving overpayment of benefits
from an insurance company;9 conviction of aggravated assault; 0 distribu-
tion and possession with intent to distribute amphetamines;$' embezzle-
ment of money as a trustee in bankruptcy;8 failing to file petition for

68. Id. at 73, 75, 344 S.E.2d at 213-14.
69. GEORGJ IBAR RULES 4-106.
70. Id.
71. 256 Ga. 35, 345 S.E.2d 39 (1986).
72. Id. at 36, 345 S.E.2d at 40.
73. 256 Ga. 386, 349 S.E.2d 702 (1986).
74. Id. at 386-87, 349 S.E.2d at 702-03.
75. 256 Ga. 34, 343 S.E.2d 693 (1986).
76. Id. at 34-35, 343 S.E.2d at 693-94.
77. Id. at 35, 343 S.E.2d at 694.
78. In re O.H Williamson, 256 Ga. 415, 349 S.E.2d 746 (1986).
79. In re Fred F. Filsoof, 256 Ga. 674, 353 S.E.2d 814 (1987).
80. In re David L. Capps, 256 Ga. 233, 348 S.E.2d 655 (1986).
81. In re Donald F. Oliver, 256 Ga. 145, 347 S.E.2d 227 (1986).
82. In re J. Sam Plowden, 255 Ga. 713, 344 S.E.2d 235 (1986).
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adoption and then forging an order of adoption;8" conviction of second
degree murder;84 and, finally, pleas of guilty to crimes involving moral
turpitude8 8

83. In re Laurence J. Baker, 256 Ga. 121, 345 S.E.2d 226 (1986).
84. In re Mark D. Homer, 256 Ga. 122, 345 S.E.2d 335 (1986).
85. In re Roger R. Auman, Jr., 256 Ga. 122, 345 S.E.2d 337 (1986).




