
Insurance

by Maximilian A. Pock*

This year's harvest of insurance cases is particularly bountiful, which
makes it all the more challenging to arrive at a reasonable selection of
materials that can be compressed into the confines dictated by editorial
stringency. To provide continuity and allow cross referencing, the author
has classified the text, as far as possible, under the same subject matter
headings used during the past two decades.

I. ATTORNEY'S FEES, STATUTORY PENALTIES, AND PUNITIVE DAMAGES

The Georgia Motor Vehicle Accidents Reparations Act' declares that
no-fault benefits become overdue when the insurer does not pay within
thirty days after it receives reasonable proof of loss.' In the same subsec-
tion the Act states:

In the event the insurer fails to pay each benefit when due, the person
entitled to the benefits may bring an action to recover them and the
insurer must show that its failure or refusal to pay was in good faith,
otherwise the insurer shall be liable for a penalty . .. and reasonable
attorney's fees.3

Another subsection provides:

In the event the insurer fails ... to pay ... the benefit ... within 60
days after proof of loss . . . the person may bring an action to recover
the benefits; and, if the insurer fails to prove that its failure ... to pay
the benefits was in good faith, the insurer shall be subject to punitive
damnages.4

* Professor of Law, National Law Center, The George Washington University. University

of Iowa (J.D., 1958); University of Michigan (S.J.D., 1962). Associate Professor of Law, Em-
ory University (1961-1965). Member, State Bar of Georgia.

1. O.C.G.A. ch. 33-34 (1982).
2. Id. § 33-34-6(b).
3. Id. (emphasis added).
4. Id. § 33-34-6(c) (emphasis added).
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In Lawson v. State Farm Mutual Automobile Insurance Co.,5 the in-
surer made payments on behalf of the insured some time after the thirty/
sixty day periods expired, but at least seven months before the insured
filed an independent action for penalties, attorney's fees, and punitive
damages. The insurer contended that the statute created no independent
cause of action and that the statute imposed sanctions only in the event
the insured did not meet the statutory deadline and the claimant found it
necessary to resort to litigation by bringing an action to recover the bene-
fits.6 The supreme court disagreed." The purpose of the statute was to
assure prompt payment of claims by imposing certain sanctions. If the
insurer could simply avoid these sanctions by making payment after the
deadline, there would be no incentive in the statute to meet the deadline.

The statute addresses not the total failure to pay, but the bad faith
failure to pay within the stated deadlines and thus creates an indepen-
dent cause of action.'0 Any other construction would allow unscrupulous
insurers to ignore the deadlines with impunity. The supreme court lim-
ited its decision to late payments made to third parties on behalf of the
insured.1' It expressly withheld its opinion on whether acceptance of late
payments by the insured himself would raise an equitable estoppel
against him.' 2

The court in Smith v. Government Employees Insurance Co. 1
3 held

that section 33-34-6(c),"I which concerns punitive damages, applies solely
to no-fault benefits and not to the liability coverage the No-Fault Act
mandates.'" A claimant who sued a liability insurer directly, after ob-
taining a judgment against the tortfeasor, could not obtain punitive dam-
ages for late payment on the specious argument that his claim to pay-
ment under a liability policy qualified as a 'benefit' within the intent of
that section.'"

In Hartford Fire Insurance Co. v. Rowland,1 7 the insurer issued the
insured a policy that contained only a first-party collision rider. The
court held that the trial court correctly instructed the jury on punitive

5. 256 Ga. 285, 347 S.E.2d 565 (1986).
6. O.C.G.A. § 33-34-6(b) (1982).
7. 256 Ga. at 287, 347 S.E.2d at 566.
8. Id. at 286, 347 S.E.2d at 566.
9. Id.

10. Id,
11. Id.
12. Id. at 287, 347 S.E.2d at 566.
13. 179 Ga. App. 654, 347 S.E.2d 245 (1986).
14. O.C.G.A. § 33-34-6(c) (1982).
15. 179 Ga. App. at 656, 347 S.E.2d at 246.
16. O.C.G.A. § 33-34-6(b), (c) (1982).
17. 181 Ga. App. 213, 351 S.E.2d 650 (1986).
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damages because the collision rider necessarily had to be treated as the
no-fault coverage the Act required, because the policy did not mention
property damage coverage.$8 Last, but not least, the court held in State
Farm Mutual Insurance Co. v. Kuharik" that common law punitive
damages are unavailable against an unknown tortfeasor in a 'John Doe'
proceeding brought in accordance with the Uninsured Motorist Act,20 be-
cause those damages would not deter the unidentified miscreant from re-
peating his alleged misconduct.2 The court rejected as chimerical the ar-
gument that the insurer would achieve deterrence by exercising its
subrogation rights in the event it later identified and located the un-
known tortfeasor.2 2

II. CONSTRUCTION OF POLICY

The supreme court's holding in Travelers Insurance Co. v. Blakeley23

serves as a reminder that the process of construction, particularly of con-
tracts of adhesion, is not a simple two-step procedure requiring that the
trial court determine whether an ambiguity exists and, if so, that the jury
resolve the ambiguity. It is, instead, a three-step procedure.24 First, the
trial court determines whether an ambiguity exists; second, the trial court
seeks to resolve the ambiguity by applying statutory and common law
rules of construction (such as contra proferentem); and third, the trial
court determines whether any ambiguity persists after it exhausts the
rules of construction.25 Only then does the issue of ambiguity become one
for the jury, which must ascertain which of two or more possible mean-
ings reflects the parties' intentions.21

The court readily decided Wilson v. Southern General Insurance Co.27

by following only the first step, or arguably the first two steps of the out-
lined procedure.2 The insured attempted to recover medical expenses for
injuries he sustained when his motorcycle collided with an automobile.

18. Id. at 218, 351 S.E.2d at 655.
19. 179 Ga. App. 568, 347 S.E.2d 281 (1986).
20. O.C.G.A. § 33-7-11(d) (1982 & Supp. 1987).
21. 179 Ga. App. at 568, 569, 347 S.E.2d at 282.
22. Id. at 569, 347 S.E.2d at 282. The court expressed no opinion whether an insurer

would be liable for punitive damages based on the misconduct of a known tortfeasor over
whom the court had acquired jurisdiction.

23. 255 Ga. 699, 342 S.E.2d 308 (1986).
24. Id. at 700, 342 S.E.2d at 309.
25. Id. at 699-700, 342 S.E.2d at 309.
26. Id. The court of appeals further expatiated upon this process in its discursive opin-

ion in Capital Ford Truck Sales v. United States Fire Ins. Co., 180 Ga. App. 413, 349 S.E.2d
201 (1986).

27. 180 Ga. App. 589, 349 S.E.2d 544 (1986).
28. Id. at 590-91, 349 S.E.2d at 545-46.
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Although the insured declined to purchase the available first-party medi-
cal expense coverage, he contended that the 'bodily injury liability' cover-
age applied to his case. That coverage required the insurer to "pay on
behalf of the insured all sums which the insured shall become legally
obligated to pay as damages because of bodily injury. . . sustained by
any person ... ."" This provision, plaintiff argued not without ingenu-
ity, mandated that the insurer pay on his behalf all medical expenses that
plaintiff became obligated to pay to his health care providers because of
his bodily injury.30 At the very least, plaintiff argued, the language raised
an issue of ambiguity for the jury, and hence the issue was incapable of
resolution on a motion for summary judgment.3 1 Wrong, said the court.32

Construing the policy as a whole and in a manner to harmonize all provi-
sions with one another, the court found that the liability coverage of the
policy extended only to those damages that the insured had to pay to the
persons his tortious conduct injured.33 The liability coverage did not pro-
vide first-party insurance that other parts of the policy provided and
which the insured expressly declined to purchase." His 'liability' for a
medical bill arose out of a contract with a health care provider and thus
did not qualify as 'damages." Even if, arguendo, the insured's medical
expenses were initially within the 'bodily injury liability' coverage, they
would avoid an exclusion that specifically eliminated from coverage any
'liability' the insured assumed under any contract or agreement.3 Thus,
the court issued summary judgment for the insurer as a matter of law."'

III. COOPERATION By INSURED

In Pennsylvania Millers Mutual Insurance Co. v. Baker," the named
insured under a fire policy sought recovery for fire loss to her house.3

The insurer contended that the policy barred recovery for fire loss be-
cause plaintiff failed to satisfy a duty of cooperation laid out in the
policy4

The provision in question required, in the newspeak of 'simple English'

29. I Id. at 589-90, 349 S.E.2d at 545.
30. Id.
31. Id. at 590, 349 S.E.2d at 545.
32. Id. at 591, 349 S.E.2d at 546,
33. Id. at 590-91, 349 S.E.2d at 545.
34. Id. at 590, 349 S.E.2d at 545.
35. Id. at 591, 349 S.E.2d at 545.
36. Id., 349 S.E.2d at 545-46.
37. Id., 349 S.E.2d at 546.
38. 180 Ga. App. 504, 349 S.E.2d 527 (1986).
39. Id. at 504, 349 S.E.2d at 528.
40. Id.
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policies, that 'you,' "meaning the 'named insured'.., and the spouse if a
resident of the same household,"4 submit to examination under oath in
the event of a loss. The insurance company claimed that plaintiff's hus-
band, a resident of her household, failed to submit to such an examina-
tion. The court held that this failure would only bar her husband, as an
additional insured, from recovering for any loss he might have suffered as
a result of the fire.'2 The court found that the language could not reason-
ably require acts that eluded her control as named insured. 43 Since it was
obviously beyond plaintiff's power to compel her husband to cooperate,
his failure to do so could not bar her recovery."

IV. DEFINITIONS

A. Person

The court in Gulf Life Insurance Co. v. Brown45 addressed an issue of
first impression in Georgia. Does a life insurance policy that covers after-
acquired dependents, but does not define the term 'person,' cover a still-
born child whose death resulted from intrauterine fetal asphyxiation after
a thirty-nine week gestation period?

The court, in a superbly written polyhistoric opinion, catalogued the
evolution of legal thought concerning 'personhood." The decision in Roe
v. Wade4

1 was obviously only remotely germane because it dealt with the
United States Constitution and not with the construction of a mundane
insurance contract that might define 'person' as broadly or as narrowly as
its parties chose. The court concluded that because the law of torts, in-
heritance, property, and guardianship recognized the unborn as 'persons'
for various purposes, the term 'child' as used in the policy did not, as a
matter of law, refer only to the 'born alive' offspring as the insurer con-
tended. 8 The appellate court, therefore, affirmed the trial court's denial
of the insurer's motion for summary judgment.4' Presiding Judge Deen, in
his special concurring opinion, raised the specter of mothers seeking to
collect life insurance benefits after a purely elective abortion uninduced
by medical necessity.50 Judge Deen urged that the court make a special

41. Id. at 505, 349 S.E.2d at 529.
42. Id.
43. Id.
44. Id.
45. 181 Ga. App. 72, 351 S.E.2d 267 (1986).
46. Id. at 72, 351 S.E.2d at 267.
47. 410 U.S. 113, 93 S.C. 705 (1973).
48. 181 Ga. App. at 75, 351 S.E.2d at 270.
49. Id.
50. Id. at 76, 351 S.E.2d at 271 (Deen, J., concurring).
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exception for such cases should they ever arise. Courts should deny recov-
eries because of public policy that will not countenance people taking ad-
vantage of their own wrongs.51

B. Pedestrian

Is a man who lies prostrate on a highway after being thrown from a
motorcycle a 'pedestrian,' or is he still 'occupying' the motorcycle under
Georgia's no-fault insurance statutes? This is the question the supreme
court had to answer in Collins v. International Indemnity Co.52

Two men were thrown from a motorcycle. A passing motorist saw two
bodies on the road, parked his car across the lanes with lights and flash-
ers on to alert oncoming motorists, and went to help the victims. Another
car hit the parked vehicle, which spun counterclockwise and came to rest
about thirty-two feet from the point of impact after apparently striking
the victims. One of the victims died, and his estate sued the Good Samar-
itan's insurer for no-fault benefits. This was the only course of action that
held out a promise of success." One may conjecture that an attempt to
dip into the liability policies of the two motorists would have failed be-
cause they probably were not culpable. Nor was it possible to claim that
the victim was still 'occupying' his motorcycle and thus entitled to re-
cover under his own policy, because Georgia no-fault statues do not ex-
tend coverage to motorcycles or their occupants." Although not disposi-
tive of the case because the appeal dealt only with a grant of summary
judgment, the supreme court's opinion may well vindicate plaintiff's
claim. The court held that the victim might be classified as a 'pedestrian'
and thus be covered under the Good Samaritan's policy.55 The insurer
contended that the victim was still technically 'occupying' the motorcycle,
relying on an impressive body of precedent holding that persons who are
accidentally ejected from motor vehicles continue to 'occupy' the vehicle
until they remove themselves, or are removed by others, to a neutral
zone.5 The court held that it was precisely this test that may show that
the victim was no longer occupying the motorcycle at the time of im-
pact. 5 7 The Good Samaritan, by taking steps to shield the victims, had
attempted to create a neutral zone of protection that might convert the

51. Id.
52. 256 Ga. 493, 349 S.E.2d 697 (1986).
53. Id. at 494, 349 S.E.2d at 698.
54. See O.C.G.A. § 33-34-2(6) (1982 & Supp. 1987).
55. 256 Ga. at 494-95, 349 S.E.2d at 698 (construing O.C.G.A. §§ 33-34-7(a)(3) (1982),

33-34-2(11) (1982 & Supp. 1987)).
56. Id. at 494, 349 S.E.2d at 698 (citing the facially similar fact pattern of Camper v.

Shelby Mut. Ins. Co., 175 Ga. App. 169, 332 S.E.2d 923 (1985)).
57. Id.
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victims from 'occupants' of a motorcycle to 'pedestrians' in the roadway. 5

The later realization that the zone of safety was in fact insufficient does
not affect this change of status. Nor does the victims' not being physi-
cally removed after ejection affect the change in status, because someone
may establish a safety zone around the victims. The only determinative
factor is the extent of the precautions the Good Samaritan took to pro-
tect the victims from further injury. This is a question for the jury."

The supreme court also held that the word 'strike,' within the meaning
of the no-fault statutes, 0 receives its ordinary dictionary meaning, which
is "to come into violent contact with; hit."61 On a subsequent motion for
reconsideration, the supreme court held that when one vehicle propels
another vehicle into a third vehicle or a pedestrian, both the propelling
and the propelled vehicle have 'struck' the object, within the meaning of
the no-fault statutes.6 2 This holding left a jury question of whether the
Good Samaritan's vehicle actually 'struck' the victim.03

C. Premises

Even groundless, false, or fraudulent suits trigger a liability insurer's
contractual duty to defend its insured, as long as the suits state a claim
that, if successful, would be within the policy's coverage. In Wilmington
Island Construction Co. v. Cincinnati Insurance Co.,6 4 a builder's com-
prehensive general liability policy covered property damage caused by
certain defined occurrences, but specifically excluded "property damages
to premises alienated by the . . .[builder] . . .arising out of such prem-
ises or any part thereof." s Buyers of a home sued the builder for direct
damages to shrubbery and trees resulting from an allegedly faulty sewer
system that the builder installed prior to the sale. The builder called on
its insurer to defend, arguing that the exclusion did not apply because the
damages alleged were to shrubbery and trees planted after alienation and
thus were not to 'premises alienated.' 6 The court in Wilmington made

58. Id.
59. Id. at 496, 349 S.E.2d at 699 (Weltner, J., dissenting). In his dissenting opinion,

Judge Weltner maintained that the victim as a 'pedestrian' and the existence of a 'neutral
zone' were conclusions of law because the underlying facts were undisputed.

60. O.C.G.A. § 33-34-7(a)(3) (1982).
61. WEBSTER'S THIRD NEW INT'L DICTIONARY 2262 (3d ed. 1961).
62. 256 Ga. at 496, 349 S.E.2d at 699.
63. Id. at 495, 349 S.E.2d at 698. Legal realists might be tempted to conclude that a

victim's classification as an 'occupant' or as a 'pedestrian' is somewhat preempted by
whether a given classification is productive of insurance coverage.

64. 179 Ga. App. 477, 347 S.E.2d 308 (1986).
65. Id. at 477, 347 S.E.2d at 309.
66. Id.
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short shrift of this argument. 7 The court held that unless otherwise qual-
ified, the term 'premises' included not only buildings but also land and all
its other appurtenances.6" Thus, the damages alleged were clearly to the
'premises.' Since damages occurred after alienation, they were obviously
not covered by the policy, which insured only against damages occurring
before alienation. Whether the planting took place before or after aliena-
tion was therefore of no moment.

D. "Used or Maintained in an Auto Business"

In Phoenix Insurance Co. v. Morters,6 a repair shop operator promised
to fix and restore an old Mercedes that was badly in need of such minis-
tration. As the operator drove it to an independent tire shop for its 'last'
repair, a wheel alignment that the operator was not equipped to furnish
on his own premises, the Mercedes met its ignominious demise in a colli-
sion. Was the owner's insurer justified in denying liability because its pol-
icy excluded from coverage "any vehicle while being used or maintained
in an auto business?1 70

In holding that the exclusion was inapplicable, the court distinguished
between "use" that is an "integral" part of an auto business, such as a
road test of a vehicle under repair, and "use" that is not "in," but "ancil-
lary" to, an auto business, such as in the case sub judice, when one busi-
ness farmed out the vehicle to another business for repairs. Only the for-
mer "use" is excluded."1

One should note that Phoenix concerned an automobile business exclu-
sion of the 'older' type, which focuses solely upon the use of the vehicle at
the time of the collision. The 'older' type invites a narrower construction
and thus broader coverage than the 'newer' type, which focuses solely on
whether the person using the vehicle at the time of the collision was at
the time employed or otherwise engaged in an automobile business.7 2

V. INDEPENDENT AGENTS

The facts of Parris v. Pledger Insurance Agency,7 3 when suitably ed-
ited, read like a classical law school examination question:

67. Id. at 478, 347 S.E.2d at 309.
68. Id.
69. 179 Ga. App. 40, 345 S.E.2d 128 (1986).
70. Id. at 41, 345 S.E.2d at 129.
71. Id. at 41-42, 345 S.E.2d at 130.
72. An example of the 'newer' type is found in Haley v. State Farm Mut. Ins. Co., 130

Ga. App. 258, 202 S.E.2d 838 (1973).
73. 180 Ga. App. 437, 348 S.E.2d 924 (1986).

[Vol. 39
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An insured was in possession of a flood insurance policy and a premium
due notice which both clearly stated that the policy would expire on Jan-
uary 30 unless his premium payment was mailed or received prior to that
date. On February 3, the insured tendered the overdue premium to the
independent agent who originally helped to procure the insurance from
the National Flood Insurance Program (NFIP). The agent said that the
policy was still 'good,' but later in the day NFIP informed him that it
had expired. He immediately forwarded the premium and quickly se-
cured a reinstatement of the policy effective February 7. In the mean-
while, on February 3 and 4, the insured's house was damaged by flood. Is
the agent liable to the insured for misrepresentation? Decide. 4

Agency classifications in the law of insurance are not an avatar of clar-
ity.7' Thus, independent agents may, in fact, do the insured's bidding
when they select coverage from among those insurers whom they re-
present, or when they scout, as brokers, for coverage from insurers with
whom they have no prior representational contract. So long as none of the
insurers they represent are 'locked' into the risk, independent agents act
as fiduciaries for the insured. After that, the independent agents act as
agents for the insurers they represent. In Parris, the agent plainly acted
as representative or client for the insured because the only insurance pol-
icy in issue had expired.7 ' The court, however, charged the insured with
knowledge of the expiration." Thus, he could not claim that the agent's
general representation that the policy was still 'good' (it was, after all,
still capable of reinstatement) deceived him. Even if the agent's state-
ment amounted to an actionable misrepresentation, the insured would
still fail to state a claim unless he could prove that, but for the misrepre-
sentation, he could have procured coverage effective on the dates of the
lOSS. 7 8

VI. INSURABLE INTEREST

Insurers occasionally formulate policies that deliver less than their con-
sumers reasonably expect. The holding in Auto-Owners Insurance Co. v.
Smith 79 illustrates that the reverse may also be true. Sam was the named
insured of a policy covering his car and listing his teenage son Franklin as
an additional driver. When Franklin bought a Plymouth in his own name
and with his own funds, Sam had his agent add the Plymouth as an in-

74. Id. at 437-38, 348 S.E.2d at 925.
75. R. KRETON, BASIc TEXT ON INSURANcE LAW § 2.5(c) (1971).
76. 180 Ga. App. at 439, 348 S.E.2d at 925-26.
77. Id., 348 S.E.2d at 926.
78. Id.
79. 178 Ga. App. 420, 343 S.E.2d 129 (1986).
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sured vehicle on his policy notwithstanding his lack of any ownership in-
terest or title. Thereafter, Franklin left his father's household, set up resi-
dence in another city, and was involved in a collision while driving his
Plymouth.0 Was he covered by his father's liability insurance policy?
The court held that he was."

For reasons that are obscure, the insurer failed to limit coverage only to
vehicles titled in Sam's name or owned by him. The policy simply under-
took coverage of 'listed' vehicles, which included the Plymouth. The in-
surer tried to escape liability by invoking the general principle of 'insura-
ble interest.' The court found that the policy did not insure against the
loss of the vehicle itself through collision or comprehensive riders; it in-
sured solely against liability.2 It follows that an insurable interest in the
car as property 3 is not a precondition for having an insurable interest in
protecting oneself against liability arising from the car's use or operation.
All persons have an insurable interest in protecting their fortunes against
losses that their personal or vicarious, liability cause.

The issue, therefore, reduced itself to a simple matter of contractual
interpretation. The policy listed the Plymouth as an insured car, and the
omnibus clause qualified Franklin, although he left his father's house-
hold, as an additional insured whose use of the car in his newly emanci-
pated circumstances was with the permission of the named insured, his
father.8 ' The insurer thus incurred liability that it could have avoided
simply by inserting a standard ownership clause in its policy
declarations.8

VII. JOINT AND SEVERAL OBLIGORS-VENUE

In Currahee Construction Co. v. Rabun County School District,' a
builder's risk policy covering renovation of a school building named the
builder and the school board as insureds. After a fire that the builder's
negligence allegedly caused destroyed not only the section being reno-
vated but also other portions of the school building, the board sued the
builder and the insurer at the locale of the insured property as 'joint obli-
gors' under the policy, even though the builder resided elsewhere. Plain-
tiff claimed damages against the builder and the insurer for destruction
of the renovation and against the builder for destruction of other parts of

80. Id. at 420, 343 S.E.2d at 130.
81. Id. at 422-23, 343 S.E.2d at 131.
82. Id. at 421, 343 S.E.2d at 130.
83. See O.C.G.A. § 33-24-4 (1982).
84. 178 Ga. App. at 422, 343 S.E.2d at 131.
85. Id.
86. 180 Ga. App. 471, 349 S.E.2d 487 (1986).
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the building not under renovation, for roughly eight times the figure for
which the insurer was potentially liable."'

The court conceded that a claimant can sue joint obligors residing in
different counties in the county of either, but denied that defendants oc-
cupied the status of joint obligors."6 The claims were different. The claim
against the builder was for the entire loss; the claim against the insurer
was only for the insured loss of part of the structure."9 Furthermore, one
claim was ex delicto, the other was ex contractu.'0 Nothing in the facts
suggested that the independent actions of defendants produced the 'sin-
gle indivisible result' requisite to 'joint obligor' status. 1 The nonresident
builder was therefore entitled to dismissal or transfer for improper
venue. 

2

VIII. LIFE INSURANCE-CHANGE OF BENEFICIARY

In Hunnicutt v. Southern Farm Bureau Life Insurance Co.,"3 the hus-
band owned a policy that insured the life of the husband and designated
the wife as revocable beneficiary. The wife subsequently received an as-
signment of the entire policy as owner. When she sued her husband for
divorce, he attempted to substitute his mother as beneficiary by filling
out the 'change' form the insurer furnished. After noting the purported
change on its records, the insurer sent a letter addressed to the couple
and enclosed a copy of the endorsed change of beneficiary form. When
the husband died, his mother claimed her beneficiary status."

The supreme court found that the policy contained the standard provi-
sion that allowed only the owner of the policy to designate a beneficiary."1
The insurer's compliance with the change form thus was an error that
could not deprive the wife, as the only properly designated beneficiary, of
her contractual rights under the contract." Nor could the error be tor-
tured into an equitable estoppel defense against the insurer resulting in
dual liability, because there was no showing that either the husband or
his mother relied upon the error and changed their positions to their det-

87. Id. at 471, 349 S.E.2d at 488.
88. Id. at 472, 349 S.E.2d at 488.
89. Id. at 471, 349 S.E.2d at 488.
90. Id. at 472, 349 S.E.2d at 488.
91. Id. at 471, 349 S.E.2d at 488.
92. Id. at 473, 349 S.E.2d at 489. One should note that even a 'direct action' statute does

not make the insured and insurer joint obligors for venue purposes. See Thomas v. Bobby
Stevens Hauling Contractors, Inc., 165 Ga. App. 710, 302 S.E.2d 585 (1983).

93. 256 Ga. 611, 351 S.E.2d 638 (1987).
94. Id. at 611, 351 S.E.2d at 639.
95. Id.
96. Id. at 612-13, 351 S.E.2d at 639-40.
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riment. 7 That a divorce proceeding was pending at the time of the ces-
tui's death was of no legal consequence." While the wife's property in the
policy would be subject to equitable division in such proceedings, a court
will not decree a division unless there is a divorce. 9

IX. LIMITATIONS ON COVERAGE-EXCLUSIONS AND EXCEPTIONS

Five cases involved the claim that an otherwise clear limitation upon
coverage violated public policy. In Integon Indemnity Corp. v. Canal In-
surance Co.,100 a used car dealer permitted a customer to drive an insured
Dodge Omni off its sales lot. After the test drive ended in a collision, the
customer's own insurer denied liability, relying on the policy, which lim-
ited its insured's coverage only to automobiles owned by the insured or
temporary substitutes used while the insured's automobile is being re-
paired.101 Was this limitation too restrictive and thus violative of the min-
imum coverage mandated by the Insurance Code? 102 The supreme court
held that it was not. 08 Reduced to its basic elements, the Code provides
that "[no owner. . . or any person. . . shall operate. . . the motor ve-
hicle unless the owner has insurance. . . equivalent to that required...
under the motor vehicle safety responsibility laws of state."'' This sec-
tion precluded the customer from borrowing the Dodge if its owner, the
dealership, had failed to procure insurance for it. The section did not,
however, compel the customer's insurer to extend coverage to the non-
owned, but otherwise insured Dodge, just because the customer received
permission to drive it.'06 The insurer met the minimum coverage mandate
when it undertook to cover only the automobiles that its insured
owned. 0 6

In Smith v. Southeastern Fidelity Insurance Co., 07 the victim had an
accident while driving a tractor-trailer that his employer, a transportation
company, owned and presumably had insured. After the employee died,
allegedly because of the accident, his wife claimed personal injury protec-
tion (PIP) benefits under a policy insuring the victim's three privately

97. Id.
98. Id. at 612, 351 S.E.2d at 639.
99. Id.

100. 256 Ga. 692, 353 S.E.2d 186 (,1987).
101. Id. at 692, 353 S.E.2d at 186.
102. Id., 353 S.E.2d at 187.
103. Id. at 694, 353 S.E.2d at 188, rev'g Canal Ins. Co. v. Integon Indem. Corp., 180 Ga.

App. 670, 350 S.E.2d 250 (1986).
.104. O.C.G.A. § 33-34-4(a)(1) (1982 & Supp. 1987) (emphasis added).
105. 256 Ga. at 693-94, 353 S.E.2d at 187-88.
106. Id. at 694, 353 S.E.2d at 188.
107. 181 Ga. App. 316, 352 S.E.2d 407 (1986), cert. granted.
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owned automobiles. The insurer denied liability, relying upon the policy's
'Wholesale and Retail Delivery Endorsement,' which excludes coverage
"when a vehicle is being driven ... by any person who is driving ... for
wholesale or retail transport . . . of goods . . . in connection with any
business or enterprise."' 8 The court agreed with the insurer.," The Mo-
tor Vehicle Accidents Reparations Act '10 focuses primarily upon vehicles
that the insured owns. There are two exceptions: any insured who while a
pedestrian is struck by a motor vehicle, and any insured who is occupying
or is struck by a vehicle that lacks PIP coverage,"' is entitled to first-
party benefits from its no-fault insurer.' 12 Nothing in this language or in
the mandate for minimum coverages'13 on vehicles for which security is
required" 4 compels insurers to assume a statutory liability for business
owned and operated vehicles that are otherwise insured.' Had the legis-
lature intended mandatory coverage for any insured occupying any motor
vehicle, regardless of ownership and insurance coverage, then the lan-
guage describing an 'insured' as one occupying a motor vehicle lacking
PIP coverage' would be redundant.'"7 Why bother with the definition if
one is also an 'insured' when occupying any vehicle, whether or not it
lacks PIP coverage?

In Doe v. Rampley,"O the supreme court struck down an exclusion from
uninsured motorist coverage that left the insured unprotected while occu-
pying a motor vehicle his employer or any other person furnished for his
regular use.' The statute'2 clearly mandates full coverage unless the
named insured rejects it in writing.'' Acceptance of a policy with a non-
conforming uninsured motorist provision is not a waiver. The insured can
either accept the coverage as fixed by statute or reject it in its entirety.'12

There is no room for modification.12 3

On a parity of reasoning, the supreme court in Protective Insurance

108. Id. at 317, 352 S.E.2d at 409.
109. Id. at 319, 352 S.E.2d at 410.
110. O.C.G.A. ch. 33-34 (1982).
Ill. Id. § 33-34-2(5) (1982 & Supp. 1987).
112. Id. § 33-34-7(a) (1982).
113. Id. § 33-34-7(a)(1).
114. Id. § 33-34-4 (1982 & Supp. 1987).
115. 181 Ga. App. at 318, 352 S.E.2d at 410.
116. O.C.G.A. § 33-34-2(5) (1982 & Supp. 1987).
117. 181 Ga. App. at 318-19, 352 S.E.2d at 410.
118. 256 Ga. 575, 351 S.E.2d 205 (1987), aff'g 179 Ga. App. 475, 347 S.E.2d 255 (1986).
119. Id. at 576-77, 351 S.E.2d at 206.
120. O.C.G.A. § 33-7-11(a)(1) (1982 & Supp. 1987).
121. Id. § 33-7-11(a)(3).
122. 256 Ga. at 577, 351 S.E.2d at 206.
123. Id.
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Co. v. Johnson'24 struck down an exclusion for injuries sustained "while
in, upon, entering or alighting from the portion normally designed for
cargo of any automobile, regardless of use."'2" This exclusion debased the
Accident Reparations Act's12 6 minimum coverage, which encompasses
persons who are in or upon any portion of the motor vehicle or in the
immediate act of entering or alighting from it. 21

7

In Preferred Risk Mutual Insurance Co. v. Southern Guaranty Insur-
ance Co. of Georgia," the driver of a car injured her passenger in a colli-
sion. The passenger's husband, whose policy did not apply to his wife
because of the standard 'household' exclusion, owned the car. The court
held that this exclusion was only valid to the extent that it dovetailed
with any interfamily tort immunity the driver enjoyed.'2 In such a case,
the absence of tort liability fully counterbalances the lack of insurance. In
the present case, however, the driver was fully liable in tort to the passen-
ger. Enforcing the 'household' exclusion in this context would violate
public policy because it would denude both the driver and her innocent
passenger of the broad liability insurance that the financial responsibility
laws were meant to provide.2 0

X. No-FAULT INSURANCE

Before 1984, the Georgia Motor Vehicle Accident Reparation Act' 3 ' di-
vided automobile policies into two parts. 32 The first concerned those por-
tions of the policy that relate to liability, medical damage, and uninsured
motorist coverage. 3 The second concerned' those portions of the policy
that contained any other coverage, including PIP benefits. 3 ' The first
part provided for automatic renewal of the policy unless the insurer gave
a timely written notice of its nonrenewal. The second part provided no
such procedure for no-fault coverage.3 5 In Stegall v. Leader National In-

124. 256 Ga. 713, 352 S.E.2d 760 (1987).
125. Id. at 714, 352 S.E.2d at 762.
126. O.C.G.A. § 33-34-7(a)(1) (1982). 1987 Ga. Laws 1116, amending O.C.G.A. § 33-34-

2(9) (1982), although not germane to this case, has narrowed the definition of 'operation,
maintenance, or use' in some significant respects in regard to business pursuits.

127. O.C.G.A. § 33-34 -7(a)(1) (1982).
128. 181 Ga. App. 688, 353 S.E.2d 590 (1987), cert. granted.
129. Id. at 689, 353 S.E.2d at 592.
130. Id. (extending the compass of the benchmark case GEICO v. Dickey, 255 Ga. 661,

340 S.E.2d 595 (1986)).
131. O.C.G.A. ch. 33-34 (1982).
132. id. § 33-24-45(a).
133. Id.
134. Id. § 33-34-45(e).
135. Id. § 33-34-45(a).
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surance Co.,' s3 the supreme court held that this disparate regulation of
the two components of the policy did not violate the equal protection
clauses of the federal'37 and state constitutions3M because it treatel all
persons equally.'38 The mere classification of insurance coverages, by in-
clusion or exclusion, without more, did not give rise to an equal protec-
tion claim."10 The court also held that courts could not retroactively apply
a 1984 amendment by the-General Assembly, which extended the auto-
matic renewal procedure to PIP benefits,14' because to do so would vio-
late the 1983 Georgia Constitution,"4 which forbids "laws impairing the
obligation of contract."' 4

3

In National Indemnity Co. v. Federal Insurance Co.,1' 4 a foreign in-
surer of a Michigan tractor-trailer claimed immunity from subrogation
claims arising out of a Georgia collision because the law of Michigan,'"
where the parties executed and were to perform the contract, permitted
no subrogation. The court disagreed. 4

1 Subrogation, which is created
solely by statute in a no-fault context, overrides the otherwise sound
principle of lex loci contractus when the collision occurs in Georgia.4 7

Hence, the other foreign insurer present upon the risk, which was author-
ized to do business in Georgia and had issued a policy in conformance
with the Georgia No-Fault Act,' 4 was entitled to subrogation.1'

It is quite impossible within the editorial compass of this survey to do
justice to the astounding flow of cases stemming largely, although not ex-
clusively, from the 1975-1982 interregnum of the Jones-Flewellen rules'50

that govern the proper offer and rejection of optional PIP benefits. These
cases invariably concern the insurer's liability for PIP benefits, for pre-

136. 256 Ga. 765, 353 S.E.2d 484 (1987).
137. Id. at 766, 353 S.E.2d at 486.
138. ld.
139. Id.
140. Id., 353 S.E.2d at 486-87.
141. O.C.G.A. § 33-23-45(a) (1982).
142. 256 Ga. at 766, 353 S.E.2d at 486.
143. GA. CONST. art. 1, § 1, para. 10.
144. 180 Ga. App. 743, 350 S.E.2d 278 (1986).
145. Id. at 744, 350 S.E.2d at 280.
146. Id.
147. Id.
148. O.C.G.A. § 33-34-3(a)(2) (1982 & Supp. 1987).
149. 180 Ga. App. at 745, 350 S.E.2d at 280.
150. The holding in Jones v. State Farm Mut. Auto Ins. Co., 156 Ga. App. 230, 274

S.E.2d 623 (1980) established the requirement that the applicant for 'no-fault' insurance
had to reject operational coverages by signing 'separate spaces' in the application. Jones
was overruled in Atlanta Casualty Co. v. Flewellen, 164 Ga. App. 885, 300 S.E.2d 166 (1982),
which was in turn reversed by the supreme court in Flewellen v. Atlanta Casualty Co., 250
Ga. 709, 300 S.E.2d 673 (1983) thus reinstating Jones.
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judgment interest, for attorney's fees, and for bad faith damages. They
represent a judicial soap opera with changing characters but unchanging
story lines, which has tempted Judge Deen to cry with the prophet of old:
"How long, 0 Lord, how long?"' 5' Fortunately, most of the cases have a
strong procedural-evidentiary element and consequently produce little by
way of 'hard' insurance law.

XI. OTHER INSURANCE CLAUSES-EXCESS AND PRIMARY COVERAGE

When A drives B's car, two or more insurers may be present upon the
risk. A is covered as named insured under his own policy when he drives a
nonowned automobile. B's policy also covers A as a 'permittee.' When life
was still simple the 'other insurance' clause in both policies required the
insurers simply to prorate. If one policy had a limit of $50,000 and the
other of $25,000, they contributed at a two-to-one ratio. Nowadays, the
simple 'other insurance' clause is invariably embroidered by excess or es-
cape provisions designed to allow one insurer to provide excess coverage
or to escape liability altogether when its insured has any other valid and
collectible insurance available. When policies have identical provisions,
identifying the primary insurer often depends on which policy one reads
first, and one is finally tempted to conclude that neither insurer wants to
be present upon the risk. Thus, more insurance spells out less coverage or
no coverage at all.

In Georgia, identical excess or escape provisions that are irreconcilable
simply cancel each other out and are ignored. Courts then require insur-
ers to prorate in accordance with the 'other insurance' clause as though
the excess or escape devices were never part of their policies."'5

Yet generalizations are risky when one considers that the language of
these devices is by no means standardized and hence requires individual
construction. Georgia Mutual Insurance Co. v. Southern General Insur-
ance Co. 153 illustrates the difficulty of construction. The two excess
clauses were identical. They stated that each policy was to serve as excess
insurance only when its named insured used an automobile that he did
not own and which was not listed in the policy declarations. The facts
showed that A had borrowed B's automobile. A's policy thus clearly pro-
vided excess coverage because A, its named insured, drove an automobile
he did not own. The excess clause in B's policy, on the other hand, did
not apply because it provided excess coverage only when B, its named
insured, drove an automobile he did not own. B's insurer therefore was
clearly the 'primary' carrier and A's insurer was the 'excess' carrier. The

151. Moore v. Georgia Casualty & Sur. Co., 179 Ga. App. 247, 345 S.E.2d 894 (1986).
152. See State Farm Fire Ins. Co. v. Holton, 131 Ga. App. 247, 205 S.E.2d 872 (1974).
153. 181 Ga. App. 238, 351 S.E.2d 658 (1986).
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policies were reconcilable and did not cancel each other out because only
one of the two identical clauses applied to the facts.

XII. REFORMATION

In Lyles v. Fire & Casualty Insurance Co. of Connecticut," the holder
and named insured of a two-car policy secured the elimination of plaintiff
as an 'additional insured' under the policy. Subsequently, plaintiff sought
no-fault benefits under the policy claiming that he had paid the premium
for the policy and that all parties involved, the agent, the 'formal' named
insured, and plaintiff, understood that the policy was to name plaintiff as
the insured. Based on these facts, plaintiff did not receive the notice to
which the statute'" entitled him."' Hence, plaintiff argued, the holder
and the named insured did not effectively terminate coverage prior to the
accident. 157 The court affirmed the trial court's judgment for the in-
surer.158 There are no 'constructive' named insureds. Plaintiff first should
seek equitable reformation of the policy and then, in his court-decreed
status as named insured, press his claim based upon non-notification.15'

XIII. RESTITUTION OF NEGLIGENTLY-MADE OVERPAYMENTS

Gulf Life Insurance Co. v. Folson"60 arose in a litigation context that
will become more frequent as robotry and high-tech information systems
displace human participation in the decision-making processes. By mis-
take, an insurer twice paid the substantial surrender value of a single life
policy to its owner, who played no role in the error and who received the
second payment in good faith. The error stemmed from the insurer's pro-
gramming system, and the insurer did not detect it even though the in-
surer had the file on the policy that contained the correct information,
and a clerk checking the file manually would have discovered the error."'1
Assuming that the insurer's overpayment or his practice of relying on the
computer was negligent-questions for the trier of fact-does this negli-
gence preclude recovery of the overpayment in an action for money had
and received if the insured is not prejudiced by repayment? Answering a
question the federal court of appeals certified to it, the supreme court
formulated the state of Georgia law as follows:

154. 179 Ga. App. 425, 346 S.E.2d585 (1986).
155. O.C.G.A. § 33-24-45(d) (1982 & Supp. 1987).
156. 179 Ga. App. at 426, 346 S.E.2d at 586.
157. Id.
158. Id.
159, Id.
160. 256 Ga. 400, 349 S.E.2d 368 (1986).
161. Id. at 400, 349 S.E.2d at 369.
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In an action for money had and received, the plaintiff generally can re-
cover a payment,mistakenly made when that mistake was caused by his
lack of diligence or his negligence in ascertaining the true facts and the
other party would not be prejudiced by refunding the payment-subject
to a weighing of the equities between the parties by the trier of fact.'62

This weighing process commands that the jury determine not only
whether the plaintiff's negligence evinces such "want of reasonable pru-
dence, the absence of which would be a violation of legal duty"' 62 to de-
fendant, but also whether defendant's conduct and intentions in receiving
the overpayment evince good faith."'

XIV. SELF-INSURERS

The Uninsured Motorist Statute'6" requires that every automobile pol-
icy contain "an endorsement or provisions undertaking to pay the insured
all sums which he shall legally be entitled to recover as damages from the
owner or operator of an uninsured motor vehicle,"' 6 unless the insured
rejects the minimum coverage in writing.6 7 The statute regulating self-
insurers requires that they provide benefits "substantially equivalent"'1

to those an automobile policy affords as mandated by the Code.' 69

In light of the fact that uninsured motorist coverage is optional and
may be rejected,'7 0 can it fairly be said that the Code mandates such cov-
erage for plans of self-insurance? In Twyman v. Robinson,'7 ' the supreme
court answered this question with a qualified 'yes." 72 Uninsured motorist
coverage is automatically incorporated in each certificate of self-insurance
unless the plan submitted to the commissioner of public safety "reject(s)
the minimum coverage in writing.' 3 The rejection serves to inform the
public, through the commissioner, that the self-insurer, which may be a
public transportation authority, a rental car agency, or a cab company,
wishes to deny its patrons and employees uninsured motorist coverage. 7

162. Id. at 406, 349 S.E.2d at 373.
163. O.C.G.A. § 23-2-32(a) (1982).
164. 256 Ga. at 404-05, 349 S.E.2d at 372,
165. O.C.G.A. § 33-7-11 (1982 & Supp. 1987).
166. Id. § 33-7-11(a)(1).
167. Id. § 33-7-11(a)(3).
168. Id. §§ 33-34-2(12) (1982 & Supp. 1987), 40-9-101 (1985).
169. Id. ch. 33-34 (1982).
170. Id. § 33-7-11(a)(1) (1982 & Supp. 1987).
171. 255 Ga. 711, 342 S.E.2d 313 (1986), rev'g 176 Ga. App. 687, 337 S.E.2d 375 (1985).
172. Id. at 712-13, 342 S.E.2d at 315.
173. O.C.GA. § 33-7-11(a)(3) (1982 & Supp. 1987).
174. 255 Ga. at 712-13, 342 S.E.2d at 315.
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XV. SUBROGATION

The No-Fault Act7 5 eliminates subrogation in all but the few cases in
which at least one of two of more vehicles involved in an accident weighs
more than 6500 pounds.276 In these cases the Act subrogates the insurer
providing no-fault benefits to the rights of the person for whom benefits
are provided.' 7 ' A simple hypothetical will facilitate comprehension of the
litigation context in which this section surfaced more clearly than the
more complex arithmetic actually involved: A truck driver injured in a
major collision sues the other driver in tort. The jury reaches a special
verdict, awarding plaintiff $30,000 for medical expenses and actual wage
losses as special damages that his no-fault policy also covers, and $70,000
for pain and suffering as general damages his no-fault policy does not
cover. The no-fault carrier that paid its injured driver $50,000 prior to the
suit now seeks subrogation. Is the carrier entitled to $50,000, the entire
amount it paid in no-fault benefits, or only $30,000, the amount set forth
in the special verdict for no-fault type damages? The supreme court in
Jordan v. T G & Y Stores Co. 1 7 held that any subrogation rights exist
only by statute"' and not by the law of equitable or contractual-conven-
tional subrogation.160 The statute" '1 clearly implies subrogation of the no-
fault insurer to the rights of its insured against a third party tortfeasor
only in regard to no-fault benefits paid. The third party therefore, by
subrogation against the tortfeasor, may claim no more than the amount
that the tortfeasor owes its insured."'2 This amount is $30,000.

The dissent contended that this result represented a windfall to the
insured in the form of a partial double recovery that the law does not
favor.' " He now gets $50,000 for a claim worth $30,000. It is submitted,
however, that this is a common and not at all shocking occurrence in the
law of insurance. A collision insurer may well pay a larger amount for a
wrecked car than a jury in subsequent litigation may think the car was
worth. In such a case the insurer is not fully reimbursed by subrogation.
Who is to say which factfinder is right, the insurer that assessed the dam-
age at $50,000, or the jury that assessed it at $30,000? Jordan brings this
issue into sharp relief, because the insured assessed his damages at more

175. O.C.G.A. ch. 33-34 (1982).
176. Id. § 33-34-3(d) (1982 & Supp. 1987).
177. Id. § 33-34-3(d)(1).
178. 256 Ga. 16, 342 S.E.2d 665 (1986).
179. O.C.G.A. § 33-34-3(d)(1) (1982 & Supp. 1987).
180. 256 Ga. at 18, 342 S.E.2d at 666.
181. O.C.G.A. § 33-34-3(d) (1982 & Supp. 1987).
182. 256 Ga. at 18, 342 S.E.2d at 666-67.
183. Id. at 19, 342 S.E.2d at 667 (Marshall, C.J., dissenting).
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than twice the amount the jury was willing to award him. "

XVI. UNINSURED MOTORIST COVERAGE

The court in Wallis v. Cotton States Mutual Insurance Co.'85 reaf-
firmed the requirement that an insured must first obtain a judgment
against the uninsured motorist before he makes a claim against the car-
rier furnishing uninsured motorist coverage. It matters not that the liabil-
ity of the uninsured motorist may be indisputable and that the insured
may be compelled to resort to the agonizingly slow process of securing a
judgment against an often judgment-proof motorist.'"

In these proceedings the insurer "shall have the right to file pleadings
and take other action allowable by law in the name of either the known
owner or operator or both or itself.'' 1 By defending in the uninsured
motorist's name, only the insurer can maintain its non-party status and
with it, its anonymity. By defending in its own name, the insurer can
litigate not only the uninsured motorist's tort liability but also its own
liability for coverage. The choice of a direct or indirect defense is up to
the insurer.

When coverage is not at issue, may the insurer elect to defend in its
own name and thus reveal to the jury the existence of insurance, which
may prejudice one or more of the litigants? The court in Johnson v.
Amerson' s held that the insurer indeed may do so; it not only may file
defensive pleadings in its own name, but also cross-claims for subrogation
that do not even mature until a court hands down a judgment against the
uninsured motorist!' s s

In 1983, an amendment of the Uninsured Motorist Statute'" elimi-
nated the physical contact requirement in uninsured motorist claims
when "the description by the claimant of how the occurrence occurred
(sic) is corroborated by an eyewitness to the occurrence other than the
claimant."'' In McCallister v. Doe,'92 the court held that it was appropri-
ate for the trial court to charge this section to the jury without further

184. Id.
185. 182 Ga. App. 147, 354 S.E.2d 842 (1987).
186. Id. at 148, 354 S.E.2d at 843.
187. O.C.G.A. § 33-7-11(d) (1982 & Supp. 1987) (emphasis added).
188. 179 Ga. App. 75, 345 S.E.2d 94 (1986).
189. See J. Beasley's dissent calling for better fine-tuning of the conflicting interests

posed by the desire for economy in litigation and for the simultaneous protection of liti-
gants. Id. at 77, 345 S.E.2d at 96.

190. O.C.G.A. § 33-7-11 (1982 & Supp. 1987).
191. Id. § 33-7-11(b)(2) (emphasis added).
192. 181 Ga. App. 602, 353 S.E.2d 89 (1987).
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explanation.1 93 While it may have been preferable to instruct the jury on
the definition of the term 'corroboration,' the word is one of ordinary un-
derstanding, making it unnecessary, even upon request, to explain the
term.

193. Id. at 604, 353 S.E.2d at 91.
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