
Evidence

by Gary C. Christy*

Evidence law encompasses material of considerable breadth and diver-
sity. It is ceasing to be a question of principles and is becoming a ques-
tion of patterns. This Article examines the 'patterns' of evidence, civil
and criminal, that have continued or evolved during the survey period
according to the types of cases from which the issues arose. The volume
of evidence cases compels increased selectivity of the cases discussed.

I. CIVIL CASES

A. Evidence by Affidavit

Affidavits long have played an integral and diverse role in Georgia
courts during preliminary stages of litigation. The 1987 General Assembly
expanded the use of affidavits through the Medical Malpractice Reform
Act.1 Under the Act, the affidavit of a competent expert that specifically
sets forth at least one negligent act or omission must accompany a com-
plaint alleging medical malpractice.2 This procedural change will create
corresponding evidentiary issues and will require plaintiffs' attorneys to
become much more adept in the evidentiary formulation of affidavits.
Under the new statute, issues in affidavits should mirror issues in motions
for summary judgment. As the following case reported during the survey
period noted, the requirement is one of substance as well as form.

In Bushey v. Atlanta Emergency Group,3 the parent of a five-year-old

* Partner in the firm of Rainwater and Christy, Cordele, Georgia. University of Tampa

(B.A., 1971); Woodrow Wilson College of Law (J.D., 1976). District Attorney, Cordele Judi-
cial Circuit (1979-1985); President, District Attorneys Association of Georgia (1984-1985).
Member, State Bar of Georgia.

Once again, I am indebted to Barbara Loggins for her assistance in the preparation of this
Article.

1. 1987 Ga. Laws 887 (codified as amended at O.C.G.A. §§ 9-3-73, 9-11-9.1 & 51-1-29.1
(1982 & Supp. 1987)).

2. O.C.G.A. § 9-11-9.1 (Supp. 1987).
3. 179 Ga. App. 827, 348 S.E.2d 98 (1986).
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child filed suit after the child received disabling injuries during a tonsil-
lectomy procedure. The various defendants submitted motions for sum-
mary judgment and accompanying affidavits." The trial court's considera-
tion of the motions focused on the substance of plaintiff's counter-
affidavits, in which two experts opined that defendants' care fell below
the general standard for the medical community.5 Plaintiff's experts in
their affidavits stated in general terms that each had reviewed the hospi-
tal records and certain depositions, but neither affidavit delineated spe-
cific facts that gave rise to the opinions. The court granted summary
judgment to all but one defendant under Official Code of Georgia Anno-
tated sections 9-11-54(b)' and 9-11-56. 8

In affirming the trial court's decision in Bushey, the court of appeals
noted: "As can be seen, the problem is not the absence of the 'magic
words;' they are there, and that is all that is there. There are no facts to
back them up."'

B. Relevance

The admission of evidence is a matter which rests largely within the
sound discretion of the trial judge. However, [t]he Georgia rule favors
the admission of any relevant evidence, no matter how slight its proba-
tive value. Evidence of doubtful relevancy or competency should be ad-
mitted and its weight left to the jurors."

During the survey period, relevant issues that arose during civil trials
focused on the following areas of contemporary significance.

Admission of Similar Acts or Occurrences. Appellate review of
the admissibility of evidence concerning similar acts or occurrences con-
tinued to expand in both the civil and criminal arenas. Pope v. Propst"
concerned a DeKalb County housing inspector, Pope, who allegedly used
his position to take financial advantage of a mentally incompetent
DeKalb County property owner, Propst.12 Pope, claiming he received a
complaint about the dilapidated condition of Propst's home, made several

4. Id. at 827, 348 S.E.2d at 99.
5. Id. at 828, 348 S.E.2d at 100.
6. Id. at 829, 348 S.E.2d at 100.
7. O.C.G.A. § 9-11-54(b) (1982).
8. 179 Ga. App. at 827, 348 S.E.2d at 99; O.C.G.A. § 9-11-56 (1982).
9. 179 Ga. App. at 829, 348 S.E.2d at 100.

10. Weathers v. Cowan, 176 Ga. App. 19, 20, 335 S.E.2d 392, 393-94 (1985) (citations and
punctuation omitted) (quoting Southern Bell Tel. & Tel. Co. v. Coastal Transmission Serv.,
167 Ga. App. 611, 618, 307 S.E.2d 83, 90 (1983)).

11. 179 Ga. App. 211, 345 S.E.2d 880 (1986).
12. Id. at 211-12, 345 S.E.2d at 881-82.
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visits to the property, as well as to the home of Propst's elderly parents,
who lived next door. Pope presented a written estimate of approximately
$30,000 for repairs necessary to meet the housing code requirements and
avoid condemnation. When it became apparent that neither Propst nor
her parents could afford the necessary repairs, Pope offered to buy the
property for $21,000.13 Pope consummated the purchase but made no
payments until after Propst brought suit.1 ' The multi-count suit alleged,
among other claims, fraud and deceit.15 The trial court admitted evidence
over objection of a similar transaction seven years earlier between Pope
and an eighty-five year old widow who, like Propst, brought suit against
Pope.16 In both instances, Pope prepared all necessary closing documents
and neither seller received payment until after filing suit.1 7 The trial
judge admitted the evidence to illustrate Pope's state of mind, more pre-
cisely his motive and method of fraudulently cheating infirmed persons
out of their property.'s Propst prevailed at trial.19

The court of appeals affirmed the admission of Pope's similar transac-
tion20 in an opinion containing the following oft-cited language:

'(a) Similar acts are admissible in evidence, if committed or proposed at
or about the same time, and when the same motive may reasonably be
supposed to exist, with a view to establish the intent of the defendant in
respect to matters charged against him in the petition. This is so in
transactions of similar nature or like character in which the defendant
had engaged previously to the one in question. (b) Intent, good faith,
motive, and other such matters relating to the state of a person's mind
are usually not easily susceptible of direct proof. But frequently the state
of mind accompanying the doing of an act is illustrated by other acts of a
similar nature, done or proposed by the defendant in such a way as to
indicate a general practice or course of conduct, or as to display motive,
knowledge, intent, good faith, bad faith, and a variety of other such
things. Other transactions showing fraud are admissible to show intent.'2'

Pope illustrates the classic, now commonplace, exception expressed in the
otherwise proscriptive language of Official Code of Georgia Annotated
section 24-2-2.22

13. Id. at 211, 345 S.E.2d at 882.
14. Id.
15. Id. at 212, 345 S.E.2d at 882.
16. Id. at 214, 345 S.E.2d at 884.
17. Id., 345 S.E.2d at 884.
18. Id.
19. Id. at 212, 345 S.E.2d at 882.
20. Id. at 214, 345 S.E.2d at 884.
21. Id. (quoting Tapley v. Youmans, 95 Ga. App. 161, 175, 97 S.E.2d 365, 374-75 (1957)

(citations omitted by the court)).
22. O.C.G.A. § 24-2-2 (1982). This code section provides: "The general character of the
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In Seaboard Coastline Railroad v. Delahunt,2 3 Delahunt filed suit
under the Federal Employers' Liability Act. 4 The railroad raised the de-
fense of employee carelessness. The court of appeals affirmed the trial
court's admission of evidence that the railroad instructed plaintiff on oc-
casions prior to his injury to do work that violated safety rules.2 5 The trial
judge had admitted evidence to illustrate why plaintiff was not contribu-
torily negligent.2 In his opinion, Judge Deen reasoned:

The yardmaster had supervisory power over the plaintiff, and the evi-
dence was needed to explain the reason the plaintiff was not contribu-
torily negligent in failing to inspect the railcars prior to their movement.
The evidence was admitted to show a course of conduct. Transactions of
a similar nature are admissible in evidence.27

Pope and Delahunt are classic examples of cases in which the court of
appeals admitted evidence of similar conduct or transactions. That was
not the case in Carsten v. Wilkes Supermarket of Gwinnett County,
Inc.,28 also reported during the survey period.

In Carsten, plaintiff filed suit alleging that Wilkes Supermarket during
Thanksgiving of 1983 negligently prepared a turkey dinner which infected
plaintiffs with Salmonella.2 ' The trial court returned a verdict for the su-
permarket.3 0 Over objection at trial, the judge admitted critical evidence
that defendant received no other complaints of illness during
Thanksgiving of 1983.31 This evidence supported defendant's contention
that improper storage or handling by plaintiff caused the Salmonella.3 2

Further evidence admitted over objection revealed that defendant never
received reports of illness during the years before or after the questioned
incident.2 2 The court of appeals affirmed the admission of evidence relat-
ing to defendant's Thanksgiving 1983 record, but found that the evidence
which concerned the broader time span was irrelevant and that its admis-

parties and especially their conduct in other transactions are irrelevant matter unless the
nature of the action involves such character and renders necessary or proper the investiga-
tion of such conduct." Id. (emphasis added).

23. 179 Ga. App. 647, 347 S.E.2d 627 (1986).
24. 45 U.S.C. §§ 51-60 (1982).
25. 179 Ga. App. at 650, 347 S.E.2d at 633.
26. Id.
27. Id. (citing Deckner-Willingham Lumber Co. v. Turner, 171 Ga. 240, 255 S.E. 1

(1930); Tapley v. Youmans, 95 Ga. App. 161, 97 S.E.2d 365 (1957)).
28. 181 Ga. App. 834, 353 S.E.2d 922 (1987).
29. Id. at 834, 353 S.E.2d at 923.
30. Id.
31. Id.
32. Id.
33. Id. at 835-36, 353 S.E.2d at 924.
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sion constituted reversible error.8 4

Judge Pope's majority opinion in Carsten emphasized that the errone-
ous admission of defendant's testimony that it had never been negligent
in cooking food exceeded the scope of admissibly relevant evidence, in
that the testimony not only supported evidence of due care, but also
served to enhance defendant's credibility35 The majority's opinion noted:

'[W]ith some rare exceptions each negligence case must be decided with
reference to the particular transaction and no other, and ... to give the
jury facts regarding previous or subsequent similar occurrences from
which they may infer that the plaintiff or the defendant has been negli-
gent [or free from negligence] in the same manner on other occasions is
both irrelevant and prejudicial.'0

Judges Carley and Deen concurred in the court's decision to reverse,
but would have reversed also on the admission of evidence concerning the
absence of complaints received during Thanksgiving of 1983.1" Citing an
1891 Georgia Supreme Court opinion, Judge Carley asserted: "The de-
fendant in a negligence action is simply not allowed to show that he per-
formed similar acts in a non-negligent manner or did so without injurious
result."'8 Judge Carley's dissent reasoned that defendant's negligence
arose from failing to cook the particular turkey defendant sold to plain-
tiffs 'nonnegligently,' as opposed to failing generally to cook turkeys
'nonnegligently.19

Admission of Video-Taped Evidence. In Adams v. Southern Rail-
way,40 plaintiff unsuccessfully sought to recover damages under the Fed-
eral Employer's Liability Act" for the death of her husband, a former
railway employee.2 Plaintiff's husband suffered unknowingly from serious
heart conditions prior to his demise."' According to a pathologist, heat
stroke, complicated by heart problems, caused plaintiff's husband's
death." The trial court, over objection, allowed defendant to introduce a

34. Id.
35. Id. at 836, 353 S.E.2d at 924.
36. Id. (quoting Gahring v. Barron, 108 Ga. App. 530, 532, 133 S.E.2d 389, 391 (1963)).

Accord Hoard v. Maddox, 202 Ga. 274, 42 S.E.2d 744 (1947).
37. Id. at 836, 353 S.E.2d at 924-25 (Carley & Deen, JJ., concurring in part & dissenting

in part).
38. Id. at 837, 353 S.E.2d at 925 (citing Atlanta & West Point R.R. Co. v. Holcombe, 88

Ga. 9, 13 S.E. 751 (1891)).
39. Id.
40. 180 Ga. App. 578, 349 S.E.2d 809 (1986).
41. 45 U.S.C. §§ 51-60 (1982).
42. 180 Ga. App. at 578, 349 S.E.2d at 810.
43. Id.
44. Id.
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video tape showing a work crew engaged in work similar to that plaintiff's
husband performed on the date of his death.4 The trial court instructed
the jury on the limited purpose of the video, and referred to the differ-
ences in the temperature, terrain, and other factors. 6 On appeal, plaintiff
argued that the work conditions the video illustrated were dissimilar to
those prevailing on the date of her husband's death.47

The court of appeals affirmed the admission of the video, citing an
analogous case concerning photographs.48 The court held that "'[t]he ad-
mission or exclusion of photographs, even when there is admittedly some
difference in the situation portrayed and that which existed, is a matter
within the discretion of the trial judge, and will not be controlled unless
abused.' ,

Scope of Cross-Examination. In Johnson v. Wills Memorial Hos-
pital and Nursing Home,60 the court of appeals affirmed the trial court's
decision to prohibit plaintiff's counsel from cross-examining one of de-
fendant's expert medical witnesses concerning the witness' prior involve-
ment as a defendant in a medical malpractice action." Plaintiff sued de-
fendant hospital for the wrongful death of her husband, a patient at the
hospital. 2 The trial judge imposed a restriction pursuant to defendant's
motion in limine.53 Plaintiff asserted that the evidence was relevant to
show bias and prejudice of the expert witness. 4

The court of appeals affirmed the trial court's decision in Johnson
without completely disposing of the issue. 5 The court expressed its un-
willingness to state unequivocally that an expert witness' involvement as
a defendant in unrelated medical malpractice cases was relevant to the
expert's testimony in the present case because, in the instant case, the
trial court's decision to prohibit the testimony was not an abuse of the
court's discretion concerning the scope of cross-examination and the rele-
vancy of evidence."

Admission of Offers to Compromise or Settle Claims. Under

45. Id.
46. Id.
47. Id.
48. Id. (citing Grasham v. Southern Ry. Co., 111 Ga. App. 158, 161, 141 S.E.2d 189, 192

(1965)).
49. Id. (citing Grasham, 11 Ga. App. at 161, 141 S.E.2d at 192).
50. 178 Ga. App. 459, 343 S.E.2d 700 (1986).
51. Id. at 461, 343 S.E.2d at 702-03.
52. Id. at 459, 343 S.E.2d at 701.
53. Id. at 461, 343 S.E.2d at 702.
54. Id.
55. Id.
56. Id.

(Vol. 39218



EVIDENCE

Official Code of Georgia Annotated section 24-3-37, 5
7 admissions or pro-

positions made with a view toward compromise are improper evidence.5'
The statute's purpose was to encourage settlements by assuring the party
making a good faith settlement attempt that the opposing party could not
use the attempt against him later as an admission." But if the evidence is
necessary for some other permissible purpose, and the object is not prova-
ble by some other available means, it is not error to allow the otherwise
admissible evidence.' 0 Such was the case in Holbrook Contracting, Inc. v.
Tyner. 1 Plaintiff Tyner instituted two actions against Holbrook Con-
tracting, Inc. to foreclose materialmen's liens against Holbrook's con-
struction projects. Defendant counterclaimed for conversion and mali-
cious abuse of process. In unverified answers to interrogatories, plaintiff
stated that he held defendant's equipment so that defendant could re-
trieve it. Thereafter, the parties attempted to settle the controversy
through negotiations, which included both plaintiff's offer to return some
of defendant's property and defendant's offer to pay plaintiff some of the
money defendant allegedly owed. 2

Over objection, the trial court permitted plaintiff to introduce evidence
of his unconditional offer to return defendant's property, as plaintiff
stated he would in his interrogatory answer.'8 The court, however, prohib-
ited defendant from presenting evidence concerning the subsequent set-
tlement negotiations, in which plaintiff offered to return only 'some' of
the equipment.' 4 The evidence would have rebutted plaintiff's allega-
tions.' The court of appeals reversed, holding that the trial court erred in
excluding evidence of the settlement negotiations, which was otherwise
admissible for the limited purpose of rebutting plaintiff's testimony con-
cerning the unconditional offer." The court noted that in addition to
crippling defendant's counterclaim on conversion, plaintiff's excluded set-
tlement offers would have contradicted plaintiff's testimony, thereby af-
fecting his credibility.' 7

57. O.C.G.A. § 24-3-37 (1982).

58. Id.
59. See Benn v. McBride, 140 Ga. App. 698, 701, 231 S.E.2d 438, 441 (1976).
60. Holbrook Contracting v. Tyner, 181 Ga. App. 838, 839, 354 S.E.2d 22, 24 (1987). See

Gordon v. Gordon, 133 Ga. App. 520, 211 S.E.2d 374 (1974).
61. 181 Ga. App. at 838, 354 S.E.2d at 22.
62. Id., 354 S.E.2d at 23.
63. Id. at 838-39, 354 S.E.2d at 24.
64. Id.
65. Id. at 840, 354 S.E.2d at 24.
66. Id. at 839-40, 354 S.E.2d at 24.
67. Id. at 840, 354 S.E.2d at 24.
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C. Impeachment Evidence

It is believed that, in general, there is less practical emphasis upon im-
peachment of witnesses than formerly, and that the elaborate system of
rules regulating the practice and scope of impeachment which has been
developed in the past is now applied with less strictness and is simplified
by confiding the control less to rules and more to judicial discretion. 8

Admission of Nolo Contendere Plea. In Tilley v. Page,69 the court
of appeals continued the pattern of recent years toward expanding the
admissibility of impeachment evidence. 0 Plaintiffs in Tilley brought an
action to recover actual and punitive damages arising from defendant's
misappropriation of a set of diamonds that plaintiffs entrusted to defend-
ant for use in fabricating a ring.'1 Defendant apparently substituted vir-
tually worthless imitation diamonds for those plaintiffs entrusted to
him." The evidentiary issue in Tilley concerned the trial court's admis-
sion for impeachment purposes of evidence that plaintiff Mrs. Tilley had
a previous conviction for shoplifting based on a plea of nolo contendere.73

Noting that "the trend in recent years has been towards increasing liber-
ality in allowing such evidence,' 4 the court of appeals upheld the admis-
sion of the evidence.7 The court's holding overruled the 1961 case of
Clinkscales v. State'6 in which the court held a conviction entered on a
nolo contendere plea inadmissible for impeachment purposes."

Judge Benham, joined by Judge Pope, entered a vigorous dissent,
describing the overruling of Clinkscales "to be a headlong rush to give
the nolo contendere plea the coup de grace.""17 Tracing the historical sig-
nificance of the nolo contendere plea in Georgia, Judge Benham con-
cluded: "Today's decision reduces to insignificance the clear and unequiv-
ocal meaning of the statutory language contained in O.C.G.A. § 17-7-95.
This attempt to ratchet down rights clearly granted by the legislature is

68. C. MCCORMICK, MCCORMICK ON EVIDENCE § 33, at 73 (E. Cleary 3d ed. 1984).
69. 181 Ga. App. 98, 351 S.E.2d 464 (1986).
70. See Christy, Evidence, Annual Survey of Georgia Law, 38 MERCER L. REv. 215, 230

(1986).
71. 181 Ga. App. at 98, 351 S.E.2d at 465.
72. Id.
73. Id. at 99-100, 351 S.E.2d at 466.
74. Id.
75. Id. The court of appeals, however, reversed on the ground the trial court erred in

granting defendant Page's motion for directed verdict with respect to plaintiff's right to
recover nominal damages for conversion or breach of contract. Id. at 98-99, 351 S.E.2d at
466.

76. 104 Ga. App. 723, 123 S.E.2d 165 (1961), cert. denied, 369 U.S. 888 (1962).
77. Id. at 723-24, 123 S.E.2d at 166.
78. 181 Ga. App. at 101, 351 S.E.2d at 467 (Benham & Pope, JJ., concurring in part &

dissenting in part).
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an attempt to do by indirection that which is prohibited by direction. '" '

Admission of Federal First Offender Conviction. In Goforth v.
Wigley, s0 the court of appeals recognized the precedent the Georgia Su-
preme Court set in Hightower v. General Motors Corp.,81 that "a guilty
plea as to which a plaintiff in a civil case has been granted first offender
treatment is admissible in evidence to disprove and contradict such
party's testimony given in the civil case. '

,
2 The court, considering the

impeachment evidence cumulative, however, stopped short of reversing
the trial court's exclusion of a first offender conviction under the Federal
Youth Corrections Act.83 The court concluded that the appellant failed to
establish any grounds upon which the court could find that appellant suf-
fered because of her inability to impeach plaintiff with evidence of his
federal guilty plea.84

D. Expert Testimony

"An observer is qualified to testify because he has firsthand knowledge
of the situation or transaction at issue. The expert has something differ-
ent to contribute. This is the power to draw inferences from the facts
which a jury would not be competent to draw." 5

Questions concerning expert testimony usually center on the qualifica-
tions of the expert or on the scope of the expert testimony. In Queen v.
McDaniel,"' a personal injury case, an orthopedic surgeon who treated
plaintiff testified about the necessity for and course of plaintiff's treat-
ment. The trial court struck the witness' testimony on the ground that
plaintiff did not sufficiently prove the witness' qualifications.8 7 In an
opinion that simply restated the law on the subject, the court of appeals
reversed: "Generally speaking, nothing more is required to qualify a wit-
ness as an expert than to show that, through education, training, or expe-
rience, he has special knowledge concerning the matter of science or skill

79. Id. at 104, 351 S.E.2d at 470. Judge Benham pointed to language in O.C.G.A. § 17-9-
95(c) that "'a plea of nolo contendere shall not be used against the defendant in any other
court. . . for any purpose.'" 181 Ga. App. at 104, 351 S.E.2d at 467 (quoting O.C.G.A. § 17-
7-95(c) (Supp. 1987) (emphasis by the court)).

80. 178 Ga. App. 558, 343 S.E.2d 788 (1986).
81. 255 Ga. 349, 352 S.E.2d 426 (1985).
82. 178 Ga. App. at 559, 343 S.E.2d at 789 (citing Hightower v. General Motors Corp.,

255 Ga. 349, 352, 338 S.E.2d 426, 428 (1985)).
83. Id.; 18 U.S.C. §§ 5005-26 (1982).
84. 178 Ga. App. at 559, 343 S.E.2d at 789.
85. C. MCCORMICK, supra note 68, § 13, at 33. See also O.C.G.A. § 24-9-67 (1982).
86. 178 Ga. App. 504, 343 S.E.2d 783 (1986).
87. Id. at 505, 343 S.E.2d at 784.
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to which his testimony relates."""
In Queen, the court of appeals reiterated what was necessary to qualify

a witness in Georgia as an expert." Counsel must prove an expert's quali-
fications before the expert testifies.' Historically, witness qualification is
left to the sound discretion of the trial court." Faubion v. Piedmont En-
gineering and Construction Corp.," unlike Queen, represented a factual
situation in which expert's qualifications were unproven.

Faubion involved multiple parties. The claims arose pursuant to plain-
tiff's warehouse suffering fire damage while undergoing repair. Plaintiff
brought suit alleging negligence and breach of contract against the gen-
eral contractor and subcontractors.' Concerning damages, plaintiff of-
fered a witness to testify about the value and marketability of business
machine parts destroyed in the fire." The witness, whom plaintiff sought
to qualify as an expert, had been in the business of rebuilding, recondi-
tioning, and retailing office machines for about thirty-five years.'8 On voir
dire, the witness conceded that he did not sell parts, but was a machine
retailer and knew nothing about the foreign market, which constituted
the greatest portion of plaintiff's market."

The trial court refused to consider plaintiff's marketability witness an
expert, but allowed the witness to testify as a nonexpert concerning the
market for refurbished machines and the number of existing refurbished
machines. 7 The court of appeals affirmed, holding that repeated
purchases of an item over a period of years did not qualify plaintiff's wit-
ness as a market expert."

Once qualified, an expert witness may state his opinion concerning rele-
vant matters based on facts in evidence." The form of the predicate, hy-
pothetical question posed to the expert is perhaps the most common ob-
jection raised to the admission of opinion evidence, as illustrated in the
following survey cases. The form of the hypothetical question continues
to receive close scrutiny at both the trial and appellate court levels.

88. Id.
89. Id.
90. Knudsen v. Duffee-Freeman, Inc., 95 Ga. App. 872, 880, 99 S.E.2d 370, 375 (1957).
91. See generally Clary v. State, 8 Ga. App. 92, 68 S.E. 615 (1910); Hines v. Hedricks, 25

Ga. App. 682, 104 S.E. 520 (1920).
92. 178 Ga. App. 256, 342 S.E.2d 718 (1986).
93. Id. at 256-57, 342 S.E.2d at 719.
94. Id. at 257, 342 S.E.2d at 719.
95. Id.
96. Id. at 260, 342 S.E.2d at 721 (Beasley, J., concurring specially).
97. Id. at 257, 342 S.E.2d at 719.
98. Id. at 258, 342 S.E.2d at 720.
99. See T. GREEN, GEORGIA LAW OF EVIDENCE § 111, at 185 (2d ed. 1983 & Supp. 1986).
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In Woodruff v. Naik,'00 a medical malpractice case, plaintiff-appellants
contended that the trial court incorrectly allowed defendants' expert wit-
ness to answer a hypothetical question based on assumed facts contrary
to the facts in evidence.' 0 ' The court of appeals affirmed the admission,
referring to evidence in the record that would authorize the jury to find
the facts upon which defendants based the hypothetical question.1 0 2 The
court concluded that "[T]he truth of the facts assumed by a hypothetical
question is a question for the determination of the jury, and it must de-
termine whether the basis upon which the hypothetical question rests has
been established.'

0 3

Verde v. Grannary Enterprises'" presented an interesting contrast to
Woodruff. Verde concerned a personal injury claim arising from an auto-
mobile collision.' 0 5 The trial court excluded certain portions of two physi-
cians' depositions on the grounds that the testimonies were based upon
hypothetical questions which facts in evidence did not support.'0 6 The
court of appeals affirmed. 10 Unlike Woodruff, however, which left the
jury with the determination of whether the party established the basis
upon which it posed the hypothetical question, the court in Verde held
that "Georgia law is clear that an expert witness may not give opinions
which are based on hypothetical questions not supported by facts in evi-
dence. 'Facts used in the question must have evidentiary foundation at
the time they are propounded, and must be facts established in
evidence.' "o1

E. Hearsay

"[Elven in the absence of objection, hearsay is without probative value
to establish any fact."'' 9 Mills v. Bing"0 was a bailment action arising
from the alleged failure of the bailee to make appropriate arrangements
to return an automobile to the bailor. The only evidence demonstrating
that the bailee returned the property to the bailor came from the bailee,
who testified that his employee delivered the vehicle to the bailor's

100. 181 Ga. App. 70, 351 S.E.2d 233 (1986).
101. Id. at 71, 351 S.E.2d at 235.
102. Id., 351 S.E.2d at 235-36.
103. Id. (citation omitted).
104. 178 Ga. App. 773, 345 S.E.2d 56 (1986).
105. Id. at 773, 345 S.E.2d at 57.
106. Id. at 775, 345 S.E.2d at 59.
107. Id.
108. Id. (citing Rogers v. Eckerd Drugs, 149 Ga. App. 788, 790, 256 S.E.2d 130, 132

(1979) (citations omitted by the court)).
109. Mills v. Bing, 181 Ga. App. 475, 477, 352 S.E.2d 798, 799 (1987) (citations omitted).
110. 181 Ga. App. at 475, 352 S.E.2d at 798.
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agent."' The trial court found for the bailee, despite the fact that the
bailee's employee never testified." "' Hence, the only evidence concerning
the actual return of the car was hearsay.113 There being no substantive
evidence to support the bailee's conclusion, the court of appeals reversed,
holding:

Hearsay evidence is that which does not derive its value solely from the
credit of the witness, but rests mainly on the veracity and competency of
other persons. The very nature of the evidence shows its weakness. Thus,
even in the absence of objection, hearsay is without probative value to
establish any fact.11

F. Documentary Evidence

Chiropractic Bills. In Odom v. Dekle,"' plaintiff sought damages for
injuries she sustained in an automobile collision. At trial, plaintiff sought
to introduce a $1,040 chiropractic bill. The trial court excluded the bill
pursuant to defendant's objection that plaintiff proffered no foundational
testimony that chiropractic services were reasonable and necessary, 1 as
the former Official Code of Georgia Annotated section 24-7-9117 re-
quired.11 Because the amendment to the cited code section, which was
effective March 15, 1983,111 eliminated the foundational requirement
complained of, the court of appeals reversed.12 0

Sufficiency of Medical Bills as Proof of Damages. While Official

111. Id. at 477, 352 S.E.2d at 799.
112. Id. at 476, 352 S.E.2d at 798.
113. Id. at 477, 352 S.E.2d at 799.
114. Id.
115. 178 Ga. App. 788, 344 S.E.2d 675 (1986).
116. Id. at 788-89, 344 S.E.2d at 676.
117. O.C.G.A. § 24-7-9 (1982) (current version at O.C.G.A. § 24-7-9 (Supp. 1987)).
118. 178 Ga. App. at 788-89, 344 S.E.2d at 676. See Giles v. Taylor, 166 Ga. App. 563,

305 S.E.2d 154 (1983).
119. O.C.G.A. § 24-7-9(a) (Supp. 1987) provides:

Upon the trial of any civil case involving injury or disease, the patient or the
member of his family or other person responsible for the care of the patient shall
be a competent witness to identify bills for expenses incurred in the treatment of
the patient upon a showing by such witness that the expenses were incurred in
connection with the treatment of the injury, disease or disability involved in the
subject of litigation at trial and that the bills were received from:

(1) A hospital;
(2) An ambulance service;
(3) A pharmacy, drugstore, or supplier of therapeutic or orthopedic devices;
or
(4) A licensed practicing physician, chiropractor, dentist, orthotist (sp.), po-
diatrist, or psychologist.

120. 166 Ga. App. at 563, 305 S.E.2d at 155.



EVIDENCE

Code of Georgia Annotated section 24-7-9 s ' provides for the admission of
medical bills without a qualifying foundation from a medical witness, it
does not obviate a plaintiff's responsibility to demonstrate the defend-
ant's liability for damages sought.1 2 The court arrived at this conclusion
in Eberhart v. Morris Brown College."'2

Plaintiff Eberhart attended Morris Brown College on a football scholar-
ship. He injured himself while playing under his scholarship and, pursu-
ant to a verbal agreement with the college, received free medical care
from designated team physicians. Several years later, plaintiff sued the
college for medical expenses incurred subsequent to his departure from
school." 4

Plaintiff produced no witnesses, other than himself, to support his
claim. The court admitted numerous medical bills into evidence, but
Eberhart failed to produce any medical testimony in support of his con-
tention that the physical infirmities he suffered subsequent to his depar-
ture from college resulted from his college football injury."'5 Conse-
quently, the trial court directed a verdict in favor of the college.2 6

Plaintiff appealed.2
7

On appeal, plaintiff argued that he met his burden of proof by produc-
ing the medical bills pursuant to Official Code of Georgia Annotated sec-
tion 24-7-9.1" The court of appeals clarified the issue as being whether
plaintiff's football injury was a causal factor in the physical condition that
brought about his subsequent medical expenses." 9 The court concluded
that the issue was a medical question, requiring a medical opinion."10 In
an opinion by Judge Carley, the court held: "As a statutory rule of evi-
dence regarding the admission of medical bills, O.C.G.A. § 24-7-9 does not
also purport to invest a lay plaintiff with the capacity to render an expert
medical opinion.'' 3

1

G. Recent Legislation

Collateral Source Rule. The collateral source rule originated at
common law. Briefly stated, the rule excludes evidence of collateral bene-

121. O.C.G.A. § 24-7-9 (Supp. 1987).
122. Id.
123. 181 Ga. App. 516, 518, 352 S.E.2d 832, 834 (1987).
124. Id. at 516, 352 S.E.2d at 833.
125. Id. at 517, 352 S.E.2d at 833.
126. Id. at 519, 352 S.E.2d at 834-35.
127. Id.
128. Id.; O.C.G.A. § 24-7-9 (Supp. 1987).
129. 181 Ga. App. at 518, 352 S.E.2d at 834.
130. Id. at 518-19, 352 S.E.2d at 834.
131. Id. at 518, 352 S.E.2d at 834.
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fits third parties conferred on the injured party. Those benefits do not
lessen the tortfeasor's liability, even though they may cover all or part of
the harm for which the tortfeasor is liable. 8 ' The United States Supreme
Court has followed the rule' 3 3 as have Georgia courts.' 3 ' Concerning its
application in cases that involve special damages, the rule died at the
hands of the 1987 Georgia General Assembly by an amendment to Official
Code of Georgia Annotated section 51-12-1.111

Wooed by the insurance bar and woed by plaintiffs' counsel, Official
Code of Georgia Annotated section 51-12-1(b) 3 6 will significantly alter
'evidence' law in personal injury actions. Its interpretation likely will be
the subject of much controversy in Georgia's courts. Because of its
profound impact, this volume treats Official Code of Georgia Annotated
section 51-12-1(b)1 3

7 separately. 13 8

II. CRIMINAL CASES

A. Perfecting the Record

The importance of perfecting the record for appeal in the trial of a case
cannot be overstated. In an increasing number of criminal cases that
arose during the survey period, counsels' failure to proffer excluded evi-
dence left the appellate courts with little, if anything, to review. The
problem has become so glaring that it merits special attention in this arti-
cle. The following cases illustrate this problem.

In Cooper v. State,'3 9 the jury convicted defendant of child molesta-
tion. 4' On appeal, Cooper contended that the trial court curtailed his

132. RESTATEMENT (SECOND) OF TORTS § 920A(2) (1979).
133. Eichel v. New York Cent. R.R., 375 U.S. 253 (1963).
134. Bennett v. Haley, 132 Ga. App. 512, 208 S.E.2d 302 (1974).
135. O.C.G.A. § 51-12-1(b) (Supp. 1987). This subsection provides:

In any civil action, whether in tort or in contract, for the recovery of damages
arising from a tortious injury in which special damages are sought to be recovered
or evidence of same is otherwise introduced by the plaintiff, evidence of all com-
pensation, indemnity, insurance (other than life insurance), wage loss replace-
ment, income replacement, or disability benefits or payments available to the in-
jured party from any and all governmental or private sources and the cost of
providing and the extent of such available benefits or payments shall be admissi-
ble for consideration by the trier of fact. The trier of fact, in its discretion, may
consider such available benefits or payments and the cost thereof but shall not be
directed to reduce an award of damages accordingly.

Id.
136. Id.
137. Id:
138. Id.
139. 178 Ga. App. 709, 345 S.E.2d 606 (1986).
140. Id. at 713, 345 S.E.2d at 611.
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right to cross-examine the victims regarding their sexual education and
molestation by someone other than Cooper. The trial court sustained the
district attorney's objection to the questioning on relevancy grounds. 4"
Counsel for defendant apparently made no effort to proffer the antici-
pated evidence. The court of appeals affirmed the trial court's ruling in
an opinion that underlined the importance of creating a perfected record
for appeal.142 The court determined:

It is axiomatic that the scope of cross-examination lies largely within the
discretion of the trial court. The exercise of that discretion will not be
disturbed in the absence of a manifest abuse. No matter how competent
evidence might be, a new trial will not be granted merely because evi-
dence has been excluded. It must appear that the excluded testimony
was material, and the substance of the material evidence must be called
to the attention of the trial court at the time of its exclusion. It is not
sufficient to set forth thereafter in any appellate brief what the witness
would have answered. The error, if any, must have been committed at
trial, and the ruling must have been made, not on a question only, but in
light of the facts about which the witness would have testified. In this
case there was no proffer at trial of what counsel was expecting or what
the answer might be. Even if there was error, it was not preserved for our
review.

14
3

In Pittman v. State, 44 as in Cooper, the jury convicted defendant of
child molestation. 4 5 At trial, the court refused to allow defense counsel to
question the victim about an incident involving her, her stepfather, and
another man. 46 Defendant's counsel made no offer of proof to show that
the incident was material to the crime charged. As in Cooper, the court of
appeals affirmed the conviction because of counsel's failure to proffer the
anticipated evidence.147

B. Witnesses

Competency: Violation of Rule of Sequestration. In McDonald
v. State, 48 the jury convicted defendant of driving under the influence
and of speeding. 49 Defendant appealed on the ground that the trial court
refused to allow him to call a witness who would have testified that de-

141. Id. at 709, 345 S.E.2d at 608.
142. Id. (citations omitted).
143. Id. at 713-14, 345 S.E.2d at 611.
144. 179 Ga. App. 760, 348 S.E.2d 107 (1986).
145. Id. at 761, 348 S.E.2d at 109.
146. Id. at 760, 348 S.E.2d at 108.
147. Id.
148. 178 Ga. App. 840, 345 S.E.2d 89 (1986).
149. Id. at 840, 345 S.E.2d at 89.
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fendant was not intoxicated at the time in question. The court excluded
the witness' testimony because the witness remained in the courtroom,
thereby violating the rule of sequestration. 5"

The court of appeals reversed the driving under the influence convic-
tion.' 1' Quoting Georgia Supreme Court precedents of Jordan v. State'
and Blanchard v. State,' the court of appeals held:

[I]n the interest of clarity and uniformity, in conformity with the trend
toward witness competency, and in view of the constitutional rights of a
defendant to call witnesses in his or her defense,. . . a witness who has
violated the rule of sequestration in a criminal case shall not be pre-
vented from testifying." 4

Psychiatrist-Patient Privilege. Bobo v. State 5' concerned an in-
terlocutory appeal to the Georgia Supreme Court on behalf of a defend-
ant who stood accused of murdering a police officer. The only eyewitness
was another officer, Colleen Sullivan, whom defendant also shot. Bobo's
defense was that he was not the perpetrator. Prior to trial, Bobo moved
for disclosure of the psychiatric history and the psychiatric examinations
of Officer Sullivan, whose eyewitness testimony Bobo sought to impeach
by showing that 'post-traumatic stress syndrome' affected Sullivan's
memory and perception.'" The trial court ruled that the psychiatrist-pa-
tient communication was privileged under Official Code of Georgia Anno-
tated section 24-9-2115 and denied the motion.158

The supreme court used the appeal to re-examine carefully the psychi-
atrist-patient privilege in Georgia in cases in which the information de-
fendant sought was crucial to the defendant's case. s9 In an opinion by
Justice Hunt, a sharply divided court affirmed the conviction but con-
cluded that "in a proper case"'" the statutory privilege of a witness must
give way where countervailing interests demand such a result.16'

150, Id.
151. Id.
152. 247 Ga. 328, 276 S.E.2d 224 (1981).
153. 247 Ga. 415, 276 S.E.2d 593 (1981).
154. 178 Ga. App. at 840, 345 S.E.2d at 89 (quoting Jordon, 247 Ga. at 347, 276 S.E.2d at

240).
155. 256 Ga. 357(2), 349 S.E.2d 690 (1986).
156. Id. at 358, 349 S.E.2d at 691.
157. O.C.G.A. § 24-9-21 (1982).
158. 256 Ga. at 358, 349 S.E.2d at 691. O.C.G.A. § 24-9-21 (1982) reads in pertinent part:

"There are certain admissions and communications excluded on grounds of public policy.
Among these are ... [c]ommunications between psychiatrist and patient." O.C.G.A. § 24-9-
21(5) (1982).

159. 256 Ga. at 360, 349 S.E.2d at 692.
160. Id.
161. Id. (citing C. MCCORMICK, supra note 68, § 34, at 74).
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Although the supreme court did not consider the privileged communi-
cation defendant sought to disclose in Bobo to be so critical as to over-
come the psychiatrist-patient privilege, the court laid the groundwork for
the application of another 'balancing test' within the context of criminal
evidence, and perhaps civil as well.'" The majority reached its conclusion
after surveying several federal cases that considered the same or similar
problems.'"8 The distinguishing factor that prevented disclosure of the in-
formation in Bobo was that the impeaching evidence sought was already
available to defendant through other means.' " Hence, defendant failed to
show the necessity for the admission of the privileged information.

The decision in Bobo appears ripe for further discussion. Although the
majority laid the groundwork for overcoming the psychiatrist-patient
privilege 'in the proper cases,' the road promises to be rough for the ma-
jority's test. Justice Weltner, joined by Justices Marshall and Smith, con-
curred specially in Bobo.'65 Concerned that the court would weaken other
established privileges, Justice Weltner cautioned that the minority would
not inflate the concept of confrontation "to admit of an inquisitorial scru-
tiny into private concerns that long have been shielded by the statutory
law of our state."'"

Justice Gregory, dissenting in Bobo, disagreed with Justice Weltner's
concurring opinion.'6 7 Concerned that defendant did not receive his right
of confrontation, Gregory proposed yet another balancing test, which
would weigh defendant's right to confront opposing witnesses against so-
ciety's need to protect psychiatrist-patient communications.'" Justice
Gregory's test effectively would afford the privilege, but would bar direct
testimony as the rule concerning the privilege of self-incrimination
does.'"

Expert Opinion: The Ultimate Issue. In Butler v. State,'7 0 the

162. Id. at 359, 349 S.E.2d at 692 (citing United States v. Lindstrom, 698 F.2d 1154
(11th Cir. 1983) (allowing disclosure of psychiatric records that provided critical impeach-
ment evidence); In re Zuniga, 714 F.2d 632 (6th Cir. 1983), cert. denied, 464 U.S. 983 (1983)
(recognizing psychiatrist-patient privilege, but yielding the privilege under the 'rule of rea-
son' test)).

163. Id. at 361, 349 S.E.2d at 693.
164. Id. at 359, 349 S.E.2d at 692.
165. Id. at 362, 349 S.E.2d at 694 (Weltner, J., concurring specially, joined by Marshall

& Smith, JJ.).
166. Id.
167. Id. at 362-63, 349 S.E.2d at 694-95 (Gregory, J., dissenting).
168. Id. at 362-63, 349 S.E.2d at 694.
169. Id. (citing Smith v. State, 225 Ga. 328(7), 168 S.E.2d 587 (1969); Emmett v. State,

232 Ga. 110(1), 205 S.E.2d 231 (1974); Rasnake v. State, 164 Ga. App. 765(2), 298 S.E.2d 42
(1982); United States v. Cardillo, 316 F.2d 606, 610 (2d Cir. 1963)).

170. 178 Ga. App. 110, 342 S.E.2d 338 (1986).
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court of appeals held that the trial court erred in allowing a pediatrician
who had examined the seven-year-old victim of child molestation and
other related crimes to testify that, in her opinion, someone molested the
child, because this was the ultimate issue the jury had to decide.171 Pre-
dictably, the case reached the supreme court on certiorari during this sur-
vey period. 1

7

In State v. Butler,7
1 the pediatrician based her opinion that someone

sexually abused the child on her physical examination of the child, as well
as on the history the child related to her. The examination and the child's
history were equally important in forming her opinion, according to the
pediatrician. Moreover, the doctor based her opinion largely on a profes-
sional belief that "children of a certain age who are old enough to know
the truth from a lie can't lie about anything they don't really have an
experience about."'1 7' A divided supreme court found no error in the trial
court's admission of the opinion evidence and reversed the court of ap-
peals, even though the expert's testimony naturally bolstered the child's
credibility.175

Justices Smith, Weltner, and Bell dissented.1
7
6 Writing for the minor-

ity, Justice Smith noted the absence of conclusive physical evidence that
someone sexually molested the child. 77 The significance of the pediatri-
cian's opinion, therefore, was that it impermissibly bolstered the expert's
diagnosis and credibility, as well as the child's credibility. 78 Citing fed-
eral authority, Justice Smith asserted:

Even under the more liberal Federal Rules of Evidence, Dr. Fleming's
bolstering of the child's testimony would not have been allowed. In
United States v. Binder,. . . the Ninth Circuit Court of Appeals stated:
'The three expert witnesses testified that the complaining witnesses were
able to distinguish reality from fantasy and truth from falsehood. The
effect of the expert witnesses' testimony was to bolster the children's
story and to usurp the jury's fact-finding function." 9

In perhaps the strongest dissent from the trend toward liberalization of

171. Id. at 112, 342 S.E.2d at 340.
172. State v. Butler, 256 Ga. 448, 349 S.E.2d 684 (1986); see also Christy, supra note 70,

at 244, 245.
173. 256 Ga. at 448, 349 S.E.2d at 684.
174. Id. at 449, 349 S.E.2d at 685.
175. Id. at 450-51, 349 S.E.2d at 685-86. Cf. United States v. Azure, 801 F.2d 336 (8th

Cir. 1986), distinguished by the majority opinion in Butler.
176. 256 Ga. at 451, 349 S.E.2d at 686 (Smith, J., dissenting, joined by Weltner & Bell,

JJ.).
177. Id.
178. Id. (quoting United States v. Binder, 769 F.2d 595, 602 (9th Cir. 1985)).
179. Id. at 453, 349 S.E.2d at 688.
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the rules of evidence in child abuse cases, Justice Smith concluded:

As a result of this being such an emotion-filled area of the law at this
time, we are ignoring the time-honored rules of evidence and are creating
new rules for child abuse in molestation cases in order to obtain convic-
tions of those who are perceived guilty of those heinous crimes. But, as I
said, in Bowers v. State,. . . 'Itihe Constitution and laws were and are
fashioned to protect the innocent and, in the process of so doing, to fer-
ret out the guilty.' Those accused of other crimes should not be provided
greater evidentiary protection than those accused of child molestation.'"

Allison v. State,"' a case of first impression, concerned the admissibil-
ity of expert testimony as to the "child sexual abuse accommodation syn-
drome."'18 2 The jury convicted Allison of molesting his seven-year-old
daughter. At trial, defendant steadfastly denied the charge. The state in-
troduced the testimony of three experts who testified about the pattern of
behavioral characteristics sexually abused children typically exhibit, a
pattern known as the "child sexual abuse accommodation syndrome."'' 3

In an opinion by Judge Pope, the court of appeals affirmed Allison's
conviction.'" The court's analysis of the issue included a thorough review
of analogous Georgia and foreign precedents.' s In affirming the admis-
sion of the expert testimony, the court followed the supreme court's lead
in Sanders v. State,' in which the court allowed evidence of the "bat-
tering parent syndrome"' 8 7 after "defendant placed his character in issue
or raised some defense to which the syndrome [was] relevant.' s

In a final case concerning expert testimony, Bacon v. State,' the jury
convicted defendant of driving under the influence of alcohol and of sev-
eral other traffic offenses."90 The issue at trial was whether defendant was

180. Id. at 454-55, 349 S.E.2d at 689 (quoting Bowers v. State, 151 Ga. App. 46, 54, 258
S.E.2d 623, 668 (1979)).

181. 179 Ga. App. 303, 346 S.E.2d 380 (1986).
182. Id. at 305, 346 S.E.2d at 382.
183. Id.
184. Id. at 310, 346 S.E.2d at 386.
185. Id. at 306-08, 346 S.E.2d at 383-84 (citing Sanders v. State, 251 Ga. 70, 303 S.E.2d

13 (1983); Smith v. State, 247 Ga. 612, 277 S.E.2d 678 (1981); State v. Kim, 645 P.2d 1330
(Haw. 1982); State v. Carlson, 360 N.W.2d 442 (Minn. App. 1985); State v. Myers, 359
N.W.2d 604 (Minn. 1984); In re Michael G., 129 Misc. 2d 186, 492 N.Y.S.2d 993 (1985);
People v. Benjamin R., 103 A.D.2d 663, 481 N.Y.S.2d 827 (1984); State v. Middleton, 294
Or. 427, 657 P.2d 1215 (1983)).

186. 251 Ga. 70, 303 S.E.2d 13 (1983).
187. Id. at 73, 303 S.E.2d at 18.
188. 179 Ga. App. at 308, 346 S.E.2d at 384-85 (citing Sanders, 251 Ga. at 70, 303 S.E.2d

at 13).
189. 178 Ga. App. 546, 343 S.E.2d 774 (1986).
190. Id. at 547, 343 S.E.2d at 775.
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the driver of the automobile. The court allowed one of the investigating
officers, over objection, to testify after qualification as an expert in the
field of accident reconstruction, that the position of the driver (defend-
ant) would not have changed after the car came to a rest."' On appeal,
the court of appeals affirmed, holding that the trial court properly con-
cluded that the officer's opinion concerned a matter "beyond the ken of
the average layman."''

III. HEARSAY

The theory of the hearsay rule is that the many possible deficiencies,
suppressions, sources of error and untrustworthiness, which lie under-
neath the bare untested assertion of a witness, may be best brought to
light and exposed by the test of cross-examination .... It is sufficient
here to note that the hearsay rule, as accepted in our law, signifies a rule
rejecting assertions, offered testimonially, which have not been in some
way subjected to the test of cross-examination. 19

Hearsay evidence is generally inadmissible. So many exceptions now
exist, however, that some scholars question whether there still is a hear-
say rule. For instance, the Federal Rules of Evidence recognize some
twenty-five specific exceptions to the rule."14 In Georgia, exceptions to the
hearsay rule continue to increase. This increased admissibility has
brought increased concern over curtailing defendants' right to confronta-
tion.' 9" Whether the trend toward increased admissibility of hearsay evi-
dence correspondingly has eroded the rights of the accused promises to be
a key issue in modern evidence law.

The value of hearsay and its sufficiency as proof in cases necessitating
its admission' 96 have become the central themes of the 'hearsay' cases
Georgia courts have considered in recent years. The following cases illus-
trate the trend toward even further weakening of the hearsay rule during
the survey period.

191. Id.
192. Id. at 546, 343 S.E.2d at 775.
193. 5 WIGMORE, EVIDENCE § 1362, at 3 (3d ed. 1940) (quoting WELLMAN, THE ART OF

CRoss EXAMINATION (1936) ("'Cross-examination-the rarest, the most useful, and the most
difficult to be acquired of all the accomplishments of the advocate .... It has always been
deemed the surest test of trust and a better security than the oath.' Cox.").

194. DANIEL, GEORGIA HANDBOOK ON CRIMINAL EVIDENCE § 1-27, at 89 (1986).

195. See U.S. CONST. amend. VI; GA. CONST. art. I, § 1, para. 14 (1983).
196. See O.C.G.A. § 24-3-1(b) (1982): "Hearsay evidence is admitted in specified cases

from necessity." Id.
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A. Admission of Statement of Unavailable Witness

In Higgs v. State,19
7 the jury convicted defendant of murder. The only

eyewitness was defendant's ex-wife, who gave a statement describing the
killing to an investigator on the day of the incident. After the killing, but
before the trial, defendant and his ex-wife remarried. At pretrial hearings,
the remarried Mrs. Higgs asserted her right not to testify against her hus-
band.198 Over objection, the trial court permitted the investigator who re-
ceived Mrs. Higgs' statement on the day of the killing to testify concern-
ing what Mrs. Higgs had told him. Higgs claimed error in the trial court's
admission of the investigator's testimony.1 9

In an opinion by Justice Weltner, the supreme court affirmed Higgs'
conviction, 00 holding that Mrs. Higgs' statement to the investigator was
admissible as an exception to the general hearsay rule. 201 Quoting Ohio v.
Roberts20 2 Justice Weltner said that admission of a hearsay statement
did not violate defendant's confrontation right and therefore was
admissible.

2 0 3

The Confrontation Clause operates in two separate ways to restrict the
range of admissible hearsay. First, in conformance with the Framers'
preference for face-to-face accusation, the Sixth Amendment establishes
a rule of necessity. In the usual case (including cases where prior cross-
examination has occurred), the prosecution must either produce or
demonstrate the unavailability of the declarant whose statement it
wishes to use against the defendant. The second aspect operates once a
witness is shown to be unavailable. Reflecting its underlying purpose to
augment accuracy in the factfinding process by ensuring the defendant
an effective means to test adverse evidence, the Clause countenances
only hearsay marked with such trustworthiness that 'there is no material
departure from the reason of the general rule.'20

4

The facts in Higgs clearly demonstrate that Mrs. Higgs was unavailable
as a witness because of her remarriage and because of her refusal to tes-
tify against her husband.2 05 Hence, the supreme court found it necessary
that the jury be acquainted with the statement of the homicide's only

197. 256 Ga. 606, 351 S.E.2d 448 (1987).
198. Id. at 606-07, 351 S.E.2d at 450.
199. Id.
200. Id. at 609, 351 S.E.2d at 451.
201. Id. at 608, 351 S.E.2d at 451.
202. 448 U.S. 56, 65 (1980).
203. 256 Ga. at 609, 351 S.E.2d 451.
204. Id. (quoting Roberts, 448 U.S. at 65) (citations omitted by the court).
205. See O.C.G.A. § 24-9-23 (1982) (testimony of defendant's spouse not compellable in

criminal case).
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eyewitness.2 "

B. Admission of Codefendant's Statement

In Morton v. State, 0 ' the jury convicted defendant of the armed rob-
bery and kidnapping of a Gwinnett County store clerk. The police ar-
rested both defendant and codefendant during the course of the kidnap-
ping. Each defendant gave a similar inculpatory statement to the
police.2 s The court tried defendants jointly. Over objection at trial, the
state placed into evidence the codefendant's statement implicating de-
fendant. Defendant objected and subsequently appealed his conviction,
contending that the admission of the codefendant's statement and the
codefendants subsequent failure to testify at trial violated defendant's
sixth amendment right to confrontation.2 Defendant relied upon Bruton
v. United States,1 0 in which the United States Supreme Court held that,
at a joint trial, admitting into evidence an extra-judicial statement to po-
lice that implicated defendant violated defendant's sixth amendment
right of cross-examination, despite the trial court's limiting instructions
to the jury.2

In Morton, the court of appeals affirmed defendant's conviction, hold-
ing that the contested evidence fit within two narrowly recognized excep-
tions to the Bruton rule: (1) defendant's own confession supported the
testimony and the codefendant's statement;1 2 and, (2) overwhelming evi-
dence existed apart from the codefendant's statement.1 3

C. Admission of Prior Consistent Statements-Bolstering the Credibil-
ity of a Witness

Following the Georgia Supreme Court's expanding precedents, the
court of appeals in Tew v. State"' upheld the admission into evidence of
'prior consistent statements' of the state's witnesses218

206. 256 Ga. at 608, 351 S.E.2d at 450-51.
207. 181 Ga. App. 781, 353 S.E.2d 852 (1987).
208. Id. at 781, 353 S.E.2d at 853.
209. Id. at 782, 353 S.E.2d at 853.
210. 391 U.S. 123 (1968).
211. Id. at 126.
212. 181 Ga. App. at 782, 353 S.E.2d at 854 (citing Gamarra v. State, 142 Ga. App. 196,

235 S.E.2d 652 (1977)).
213. Id. (citing Harrington v. California, 395 U.S. 250 (1969)).
214. 179 Ga. App. 369, 346 S.E.2d 833 (1986).
215. Id. at 373, 346 S.E.2d at 837 (citing Lumpkin v. State, 255 Ga. 363(4), 338 S.E.2d

431 (1986); Edwards v. State, 255 Ga. 149(2), 335 S.E.2d 869 (1985) (prior out-of-court con-
sistent statements of a witness are admissible when the witness is present in court, under
oath and subject to cross-examination); Cuzzort v. State, 254 Ga. 745, 334 S.E.2d 661 (1985)
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IV. RELEVANCE

"[R]elevancy is determined by answering the following question:
'[D]oes the evidence offered render the desired inference more probable
than it would be without the evidence.' "216 In Georgia, the courts histori-
cally have resolved relevancy issues on a case-by-case basis. If the evi-
dence logically tends to prove or disprove a material fact at issue, it is
usually admissible; if relevancy or competency is doubtful, the courts
have admitted the evidence and left its weight for the jury to
determine. 7

Barnett v. State1 s presents a classic illustration of admitted evidence
that the appellate court found not relevant. The jury convicted defendant
of aggravated assault on a peace officer.2 1' The evidence showed that a
deputy sheriff, accompanied by a Department of Family and Children
Services caseworker, went to defendant's home to serve a juvenile court
order. The caseworker remained in the deputy's car while the deputy at-
tempted to serve the court papers. An altercation ensued in which de-
fendant allegedly assaulted the deputy.2 0

At trial, the court permitted the caseworker who accompanied the dep-
uty to testify regarding defendant's general character and lifestyle, testi-
mony that was wholly irrelevant because it did not deal with the specific
act for which appellant was on trial. The caseworker, who did not witness
the assault, testified to such matters as defendant's physical and sexual
abuse of his children and defendant's primitive living conditions (which
included his allowing goats and other animals to roam freely through the
family living quarters).22 1 The court of appeals reversed defendant's con-
viction,22 2 holding that "the caseworker's testimony of sexual and physical
child abuse and neglect was so inflammatory as to guarantee his convic-
tion on the aggravated assault charge. 223

Unlike Barnett, Henderson v. State 2 4 addressed a close evidentiary
call. A jury convicted Henderson of murdering an employee of the Re-

(evidence of defendant's daughter's out-of-state court statement was admissible)).
216. Smith v. State, 255 Ga. 685, 686, 341 S.E.2d 451, 452 (1986) (quoting MCCORMICK

ON EvIDENCE § 185, at 437 (2d ed. 1972)).
217. Pittman v. State, 178 Ga. App. 693, 693, 344 S.E.2d 511, 512 (1986) (citing Owens v.

State, 248 Ga. 629, 630, 284 S.E.2d 408, 410 (1981)).
218. 178 Ga. App. 685, 344 S.E.2d 665 (1986).
219. Id. at 685, 344 S.E.2d at 665.
220. Id., 344 S.E.2d at 665-66.
221. Id.
222. Id. at 687, 344 S.E.2d at 667.
223. Id. at 686, 344 S.E.2d at 667.
224. 255 Ga. 687, 341 S.E.2d 439 (.1986).
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gional Youth Development Center in Dalton, Georgia. 225 Defendant, a
coemployee, defended on the ground that another employee killed the
victim after the victim discovered the alleged culprit, another coem-
ployee, Hinton, in possession of cocaine. At trial, defendant attempted to
cross-examine Hinton about whether Hinton had used or sold cocaine in
the past. The trial court sustained the state's objection on relevancy
grounds, despite defendant's assurances that he would be able to prove
that Hinton sold cocaine. 2 6 The trial court held that it would not allow
defendant to introduce that evidence unless the evidence was directly
connected with the evening of the murder.2 7

In an opinion by Justice Gregory, the supreme court reversed Hender-
son's conviction. 22 8 The court found that the excluded evidence was rele-
vant and directly related to the sole defense in the case.2 2 ' The court rea-
soned that:

[E]vidence enough to raise a reasonable doubt of defendant's guilt in the
mind of a juror, not evidence sufficient to convict Hinton, would be ade-
quate to change the outcome of this case. Both the rules of evidence and
fairness lead to the result that defendant should be allowed to prove, if
he can, that Hinton is in the business of selling drugs so that defendant's
testimony of the events on the night in question stands in a more believ-
able light. The case must, therefore, be reversed. 2"

A. Character of the Accused

Evidence of Independent Similar Acts for Which Defendant
Was Acquitted. In Riley v. State,'2 1 the jury convicted defendant of
aggravated assault with a deadly weapon and possession of a firearm dur-
ing the commission of a crime. Defendant filed a motion in limine seeking
to suppress the evidence of a previous assault. In the previous trial for
assault, the jury acquitted defendant for reason of insanity.2 The pre-
sent trial court, however, denied defendant's motion in limine and admit-
ted the evidence to prove defendant's state of mind, plan, scheme, course
of conduct, or other matters dependent on a person's state of mind. 22

The court of appeals reversed Riley's conviction,'" based on the doc-

225. Id. at 687, 341 S.E.2d at 440.
226. Id. at 689, 341 S.E.2d at 441.
227. Id.
228. Id. at 691, 341 S.E.2d at 442.
229. Id. at 689-90, 341 S.E.2d at 441-42.
230. Id. at 689, 341 S.E.2d at 441.
231. 181 Ga. App. 667, 353 S.E.2d 598 (1987)..
232. Id. at 668, 353 S.E.2d at 599.
233. Id.
234. Id. at 670, 353 S.E.2d at 598.
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trine of collateral estoppel, as embodied in the constitutional guarantee
against double jeopardy.2 3  The court reasoned that in the earlier trial,
defendant's intent was very much at issue.2 3 6 "Essentially, the jury was
permitted, in comparing the two incidents, to determine that appellant
had made the first attack with criminal intent. However, appellant had
already been found by a jury to have acted without criminal intent at
that time."" 7 Citing Moore v. State, 3" the court found that the previous
acquittal resolved the question of intent in that case in defendant's favor
and that the state could not thereafter relitigate the issue.2 89

In Lewis v. State,2 40 in which the jury convicted defendant of rape and
burglary, the trial court admitted testimony relating to defendant's ear-
lier convictions for rape and aggravated sodomy.2 4 The trial court further
admitted testimony relating to a similar act of rape that occurred near
the time of the crime, for which a jury acquitted defendant.24 The court
of appeals found the trial court's admission to be harmless error and af-
firmed the conviction.24 3 The court distinguished the admission of the
similar act for which the jury acquitted defendant from the facts in
Moore." The court said that in the instant case, the testimony concern-
ing independent convictions, in addition to the strong, positive testimony
of the victim, "persuades us beyond a reasonable doubt that the errone-
ously admitted evidence did not influence the jury's verdict.M' 4

5

B. Corroborative Admissibility: Evidence of Co-Indictees' Guilty Pleas

In Cuzzort v. State,246 the supreme court ratified the court of appeal's
decision to uphold the admission of an out-of-court statement of the vic-
tim of an aggravated sodomy for the purpose of corroborating the victim's
in-court testimony.27 Hence, the court admitted the formerly inadmissi-
ble evidence for the sole purpose of corroboration.248

During the survey period, the court of appeals further developed cor-

235. Id. at 668, 353 S.E.2d at 599.
236. Id.
237. Id.
238. 254 Ga. 674, 333 S.E.2d 605 (1985).
239. 181 Ga. App. at 668, 353 S.E.2d at 600.
240. 179 Ga. App. 121, 346 S.E.2d 70 (1986).
241. Id. at 122, 346 S.E.2d at 71.
242. Id.
243. Id. at 122, 124, 346 S.E.2d at 72, 73.
244. Id. at 123, 346 S.E.2d at 72.
245. Id.
246. 254 Ga. 745, 334 S.E.2d 661 (1985).
247. Id. at 745, 334 S.E.2d at 662. See also Christy, supra note 70, at 226.
248. 256 Ga. at 745, 334 S.E.2d at 662.
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roborative admissibility in Georgia. In Foster v. State,24 9 a case of first
impression like Cuzzort, the court of appeals looked to the federal courts
for guidance concerning expanding corroborative admissibility.25 Foster
and two others were jointly indicted for armed robbery and kidnapping.
The co-indictees entered guilty pleas and defendant went to trial. Prior to
trial, the court granted defendant's motion to prevent the state from re-
ferring to the co-indictees' guilty pleas, subject to the evidence becoming
otherwise relevant.2 51

At trial, defendant strongly attacked the victim's credibility concerning
his identification testimony. By way of rebuttal, the state sought to intro-
duce into evidence the co-indictees' guilty pleas, which the district attor-
ney contended were relevant to the victim's credibility in identifying de-
fendant as one of the perpetrators. The court admitted the guilty pleas
for their limited relevancy concerning the victim's credibility as an eye-
witness.252 The jury convicted defendant. 253

The court of appeals affirmed Foster's conviction.25 4 Judge Carley, writ-
ing for the panel, noted that the state may not use one person's guilty
plea or conviction as substantive evidence of the guilt of another; a code-
fendant's guilty plea is admissible, however, when its use is limited to
proper evidentiary purposes, such as "to impeach trial testimony or to
reflect on a witness' credibility. 2 55 Judge Carley announced that Georgia
had adopted the federal rule, and noted that courts must allow considera-
ble latitude in the admission of corroborative evidence. 25

6

Judge Sognier, concurring specially in Foster, found problems with the
majority's rule:

The admission of a non-testifying co-indictee's plea of guilty has no legal
relevance in the trial of another co-indictee and is inadmissible .... I
see no purpose served by the evidence of the guilty pleas save that of
being substantive evidence of appellant's guilt by implication, despite the
judge's warning to the contrary.257

Judge Sognier nonetheless found the 'error' harmless because the evi-
dence of defendant's guilt was overwhelming and the "erroneous admis-

249. 178 Ga. App. 478, 343 S.E.2d 745 (1986).
250. Id. at 479-80, 343 S.E.2d at 764. See also Justice Bell's concurrence in Cuzzort,

supra note 215.
251. 178 Ga. App. at 478-79, 343 S.E.2d at 746.
252. Id. at 479, 343 S.E.2d at 746.
253. Id. at 478, 343 S.E.2d at 746.
254. Id. at 482, 343 S.E.2d at 748.
255. Id. at 479-80, 343 S.E.2d at 746 (citing United States v. King, 505 F.2d 602, 607

(5th Cir. 1974)).
256. Id. at 480, 343 S.E.2d at 746-47.
257. Id. at 482, 343 S.E.2d at 748 (Sognier, J., concurring specially).
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sion "258 of evidence did not contribute to the judgment in this case. '

C. Admission of Photographs

Georgia courts have adopted a liberal approach to the admissibility of
photographs.210 The photographs, however, must in all cases depict a per-
son, place, or thing that is relevant to the issues involved in the case.2' 1

The exception lies in the introduction of postautopsy photographs, which
are admissible in a narrower context, as the following case illustrates."

The supreme court reversed defendant's murder conviction in McCul-
lough v. State2

83 because the trial court allowed into evidence a pos-
tautopsy photograph of the victim's crushed larynx.2

1
4 Writing for the

majority, Justice Smith reasoned that the photograph of the victim's
crushed larynx was not 'necessary' to show that defendant strangled the
victim to death.2 6 5 "In addition, the fact that [the victim] died of strangu-
lation could be established by means other than the autopsy, namely by
the appellant's confession. Brown, thus, clearly required the exclusion of
the post-autopsy photograph of the crushed larynx." 6

D. Evidence of Civil Offer to Compromise Claim Admissible in Crimi-
nal Cases

In Williams v. State,6' the jury convicted defendant of taking about
$60,000 from her former employer. At trial, the state presented the testi-
mony of an attorney, who stated that during his investigation of the case,
defendant admitted taking the money and that defendant and her former
employer executed a document entitled "Mutual Settlement Agreement
and Release" ' in an attempt to reconcile the matter.""

Defendant failed to make the payment the document required, and
contended at trial that the document was inadmissible under Official
Code of Georgia Annotated section 24-3-37"7O because the parties exe-

258. Id.
259. Id.
260. See, e.g., Tatum v. State, 206 Ga. 171, 56 S.E. 518 (1949).
261. See Smith v. State, 202 Ga. 851, 45 S.E. 267 (1947).
262. See Brown v. State, 250 Ga. 862, 302 S.E.2d 347 (1983).
263. 255 Ga. 672, 341 S.E.2d 706 (1986).
264. Id. at 672, 341 S.E.2d at 706.
265. Id. at 673, 341 S.E.2d at 707.
266. Id. (construing Brown, supra note 262).
267. 178 Ga. App. 216, 342 S.E.2d 703 (1986).
268. Id. at 216, 342 S.E.2d at 704.
269. Id.
270. O.C.G.A. § 24-3-37 (1982). Section 24-3-37 provides: "Admissions. . . made with a

view toward compromise are not proper evidence." Id.
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cuted it in compromise of the former employer's claim against defend-
ant.2 7 ' The court of appeals upheld the trial court's admission of the
stated evidence on the ground that section 24-3-37 2 applied only to civil
cases; the trial court therefore properly allowed the document as an ad-
mission against the interest of the defendant.7 3

V. RECENT LEGISLATION

Before the legislature amended Official Code of Georgia Annotated sec-
tion 24-9-23, 1 husbands and wives were competent but not compellable
to give evidence for or against each other in criminal proceedings.27 In
cases that concern crimes against children, in which the nonoffending
spouse often is not only a material witness, but is the only competent
witness, the prosecution has been at risk from the start. While case law
corrected the problem to some degree during the survey period,2 7 the
General Assembly provided the ultimate 'cure-all' by amending Official
Code of Georgia Annotated section 24-9-23.277 The marital privilege re-
mains intact under the amendment except in cases in which the husband
or wife is charged with a crime against a minor, in which case the hus-
band or wife shall be compellable to give evidence concerning the specific
act charged.2

78

271. 178 Ga. App. at 217, 342 S.E.2d at 704.
272. O.C.G.A. § 24-3-37 (1982 & Supp. 1987).
273. 178 Ga. App. at 217, 342 S.E.2d at 704.
274. O.C.G.A. § 24-9-23 (1982 & Supp. 1987).
275. Id. § 24-9-23 (1982).
276. See supra notes 197-206 and accompanying text.
277. O.C.G.A. § 24-9-23 (Supp. 1987).
278. Id. The amendment became effective July 1, 1987. Id.


