Domestic Relations
by Hardy Gregory, Jr.*

The common law process continues to work its will with equitable division, and that topic was the subject of the most interesting domestic relations cases for the survey period. Most of this term's domestic relations
cases, however, dealt with some form of child abuse. Of the child abuse
cases, severance of parental rights probably generated the most opinions.

I. EQUITABLE DIvISION
A.

Interspousal Gifts

Soon after Stokes v. Stokes' brought equitable division to the forefront
of Georgia domestic relations law, the supreme court decided in Bailey v.
Bailey2 that a gift of property from a third party to one spouse during the
marriage was not property subject to division in a divorce.3 The court in
Bailey, however, did not address whether a gift of property from one
spouse to the other was subject to equitable division. McArthur v. McArthur4 answered that question in the negative. In McArthur, the husband
and wife bought a house with joint funds. The husband originally had
title, but he conveyed title to the wife after about ten years. For purposes
of its opinion, the court assumed the conveyance was a gift. The husband
paid installments due on the home loan until the parties separated nine
years later. In finding that an interspousal 'gift' was subject to equitable
division, the court relied upon persuasive authority in an opinion of the
Court of Appeals for the District of Columbia,5 which held that property
initially acquired as marital property retains that status despite subse* Justice, Supreme Court of Georgia. United States Naval Academy (B.S., 1959); Mercer
University (LL.B. 1967); University of Virginia (LL.M., 1986). Member, Mercer Law Review
(1965-67). Member, State Bar of Georgia.
1. 146 Ga. 765, 273 S.E.2d 169 (1980).
2. 250 Ga. 15, 295 S.E.2d 304 (1982).
3. Id. at 15, 295 S.E.2d 305.
4. 256 Ga. 762, 353 S.E.2d 486 (1987).
5. Hemily v. Hemily, 403 A.2d 1139 (D.C. 1979).
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quent interchanges between spouses.76 The court also found support in the
Uniform Marriage and Divorce Act.
The supreme court faced a different slant on the same subject in
Sparks v. Sparks,8 in which the husband conveyed title to the couple's
home to the wife to avoid his creditors. In their divorce, the jury found no
intention to make a gift and awarded an undivided interest in the home
to each spouse' (of course, under McArthur, a division could be made
whether gift or not).10 The trial court granted the wife a new trial on the
theory that the husband was barred from receiving an interest in the
home under the principle from Carden v. Carden" that one may not
regain by resulting trust property fraudulently conveyed to avoid creditors."' The supreme court rejected this theory and held that the husband's misconduct did not directly relate to his present claim for equitable division; therefore, even though he might be barred from seeking a
resulting trust, he was not barred from having equitable division in a di13
vorce action.
B. Retirement Benefits
In Courtney v. Courtney," the supreme court, observing that the only
significant asset in many households is future retirement benefits, held
that unvested retirement benefits are subject to equitable division. ' The
court reasoned that unvested retirement benefits are an important contractual right, a chose in action, or personal property, and more than a
mere expectation.". The husband worked for the FBI for seventeen years.
His retirement benefits vested after twenty years. The wife contended
that her efforts to further her husband's career were partly responsible
for the retirement benefits, and that she counted on the benefits for her
future well-being. In finding the benefits subject to equitable division, the
court cited a Delaware Supreme Court opinion1 7 that surveyed the cases
nationwide and found a tendency to hold that unvested retirement bene6.
7.
native
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
1981)).

Id. at 1143.
256 Ga. at 764, 353 S.E.2d at 488 (citing UNIF. MARRIAGE & DIVORCE ACT § 307 AlterB, 9A U.L.A. 239 (1973)).
256 Ga. 788, 353 S.E.2d 508 (1987).
Id. at 788, 353 S.E.2d at 509.
256 Ga. at 763, 353 S.E.2d at 488.
253 Ga. 546, 322 S.E.2d 226 (1984).
256 Ga. at 788, 353 S.E.2d at 509.
Id. at 789, 353 S.E.2d at 510.
256 Ga. 97, 344 S.E.2d 421 (1986).
Id. at 99, 344 S.E.2d at 422-23.
Id. at 98-99, 344 S.E.2d at 422.
Id. at 99, 344 S.E.2d at 422 (citing Robert C.S. v. Barbara J.S., 434 A.2d 383 (Del.
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fits are a marital asset subject to equitable division.' 8
Military retirement benefits were the subject of Holler v. Holler.19 At
the time of the divorce in 1982, federal law precluded a division of these
benefits, but Congress later modified the law to permit a division. 0 Based
on this change, the wife sought to have the 1982 divorce decree modified
to provide an equitable division of her husband's military retirement benefits. The court held that the trial court should have dismissed the suit
for failure to state a claim because the 1982 decree settled the issue of
property division.2 ' While Official Code of Georgia Annotated section 196-19" authorizes a change in a permanent alimony decree upon proper
proof of a change in a former spouse's income and financial status, the
court found no similar authority for modifying an equitable division
23
award.

C. Personal Injury Settlement
Payment for personal injuries, compensates for losses of several different types, including pain and suffering, loss of capacity to labor, lost
wages, and medical expenses. 4 For that reason, the supreme court in
Campbell v. Campbell25 faced a difficult task in determining whether
such payments are subject to equitable division. In concluding that those
payments are only partly subject to equitable division, the court also laid
out some fundamental notions about the whole subject of equitable
26
division.

An analysis of the question presently before us begins with an understanding of the purpose behind the doctrine of equitable division of
property. This purpose is to assure that property accumulated during the
marriage be fairly distributed between the parties. Although property
not accumulated during the marriage and belonging to one or the other
party may be taken into account in deciding questions of alimony and,
indeed, the equities of the division of the marital assets, this separate
property is itself not subject to division. The property which we have
found to be outside the marital estate is property which is very personal
to the party to whom it belongs and property which was in no sense generated by the marriage. A personal injury claim settlement, to the extent
18.
19.
20.
21.
22.
23.
24.
25.
26.

Id. (citing 434 A.2d at 386-87).
257 Ga. 27, 354 S.E.2d 140 (1987).
Id. at 27, 354 S.E.2d at 140 (citing 10 U.S.C.A. § 1408 (West 1987)).
Id. at 28-29, 354 S.E.2d at 142.
O.C.G.A. § 19-6-19 (Supp. 1987).
257 Ga. at 28, 354 S.E.2d at 141.
Campbell v. Campbell, 255 Ga. 461, 462, 339 S.E.2d 591, 593 (1986).
255 Ga. 461, 339 S.E.2d 591 (1986).
Id. at 462, 339 S.E.2d at 593.
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that it represents compensation for pain and suffering and loss of capacity, is peculiarly personal to the party who receives it. For the other
party to benefit from the misfortune of the injured party would be unfair. However, to the extent that the settlement amount represents compensation for medical expenses or lost wages during the marriage, the
settlement may be considered an asset of the marriage. Any amount
which is attributable to loss of consortium is not an asset of the marriage
27
but is the estate of the spouse who suffered the loss of consortium.
D.

Cash

In Clements v. Clements,2 the jury made an equitable division in
which the husband received a 1.9 acre lot, a 1973 pickup truck, the marital home, and all furniture not specifically awarded to the wife. The wife
received a mobile home, a 1976 automobile, certain household items, and
$17,000 in cash." On appeal, the husband rather ingeniously complained
that there was no $17,000 in cash to be a part of a division."0 The supreme court, however, upheld the award on the theory that in equitable
division the power exists to award undivided interests in a thing, or
31
award one spouse the property and require him to pay cash to the other.
E.

Appreciated Value of Gifts

A gift by a third party to one spouse is not marital property subject to
equitable division.3 2 But what about the appreciation of such a gift's
value during the course of the marriage? Is that appreciation subject to
equitable division? The supreme court answered the latter question in
Halpern v. Halpern.33 In Halpern,the husband received stock in a closely
held corporation by gift prior to the marriage. After the marriage, the
husband went to work for the corporation. He was responsible for the
repair and maintenance of corporate property and received a salary of
$100,000 per year, which fully compensated him for services rendered. He
made no other contribution to the corporation's affairs that would account for the appreciation in value of its stock.34 The court followed cases
from New York which held that this appreciation did not become a marital asset when the appreciation was due to market forces and not the

27.
28.
29.
30.
31.
32.
33.
34.

Id.
255 Ga. 714, 342 S.E.2d 463 (1986).
Id. at 714, 342 S.E.2d at 463.
Id.
Id. at 714-15, 342 S.E.2d at 463.
See supra note 2 and accompanying text.
256 Ga. 639, 352 S.E.2d 753 (1987).
Id. at 640-41, 352 S.E.2d at 754.
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efforts of the spouse who held the assets."9
F. Effect of Separate Maintenance Decree
Goodman v. Goodman3' has generated three opinions by the Georgia
Supreme Court. In the first of the Goodman opinions,'3 the court held
that property awarded as lump sum alimony in a separate maintenance
decree was part of the separate estate of the wife and not subject to equitable division in a later divorce action.3 8 In the second opinion,3 9 the court

afforded the same treatment to property awarded the husband in the separate maintenance decree."0 In the third opinion,4' the court laid down
the rule that property acquired by a spouse after a separate maintenance
decree falls into the spouse's separate estate and is not subject to equitable division.42 The theory is that the marriage is no longer a going concern after the decree.4 3 There being a marriage in law but not in fact to
which contributions can be made, there is no equitable ownership of such
44
assets.

IL

VENUE AND JURISDICTION

Venue battles in custody cases are legendary. The legislature responded
in Official Code of Georgia Annotated section 19-9-23:
(a) Except as otherwise provided in this Code section, after a court has
determined who is to be the legal custodian of a child, any complaint
seeking to obtain a change of legal custody of the child shall be brought
as a separate action in the county of residence of the legal custodian of
the child.
(b) A complaint by the legal custodian seeking a change of legal custody or visitation rights shall be brought as a separate action in compliance with Article VI, Section II, Paragraph VI of the Constitution of this
state.
(c) No complaint specified in subsection (a) or (b) of this Code section
shall be made:
35. Id. (citing Jolis v. Jolis, 98 A.D.2d 692, 693, 470 N.Y.S.2d 584, 586 (App. Div. 1983);
Nolan v, Nolan, 107 A.D.2d 190, 192-93, 486 N.Y.S.2d 415, 418 (App. Div. 1985)).
36. 257 Ga. 63, 355 S.E.2d 62 (1987); 254 Ga. 703, 334 S.E.2d 179 (1985); 253 Ga. 281,
319 S.E.2d 455 (1984).
37. 253 Ga. 281, 319 S.E.2d 455 (1984).
38. Id. at 282, 319 S.E.2d at 457.
39. 254 Ga. 703, 344 S.E.2d 179 (1985).
40. Id. at 705, 344 S.E.2d at 181.
41. 257 Ga. 63, 355 S.E.2d 62 (1987).
42. Id. at 65, 355 S.E.2d at 64.
43. Id. at 65-66, 355 S.E.2d at 64.
44. Id.
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(1) As a counterclaim or in any other manner in response to a
petition for a writ of habeas corpus seeking to enforce a child
custody order; or
(2) In response to any other action or motion seeking to enforce a child custody order.
(d) The use of a complaint in the nature of habeas corpus seeking a
change of child custody is prohibited."5
The court of appeals considered the application of this statute in Jones
v. Jones,46 which the supreme court affirmed.47 The Decatur County Superior Court granted the parties a divorce and awarded custody of the
child to the mother. The mother moved 190 miles away to Jesup in
Wayne County. As might be expected, the move complicated visitation
for the father, who remained in Decatur County. The mother brought an
action in Decatur County to modify visitation in compliance with the
venue provision in section 19-9-23(b). The father counterclaimed, seeking
a change of custody. The mother objected on the basis that section 19-923(a) required the father to bring his action in Wayne County where she
then resided. The appellate courts agreed with this view. 48 Was there any
legislative intent to prevent such a counterclaim? One may suppose that
the legislature designed section 19-9-23 to prevent child snatching to
force litigation in a certain venue. Section 19-9-23(c) expressly deals with
counterclaims and responses to actions seeking to enforce child custody
orders. Nothing else in section 19-9-23 expressly precludes a
counterclaim.
In Hillis v. Hillis4 the supreme court dealt with an interesting issue
regarding Uniform Superior Court Rule 19, the transfer and change of
venue rule. 0 Though the case involved domestic relations, the holding
apparently applies to any civil case governed by the Uniform Superior
Court Rules. Rule 19 was born of the desire to save litigants who chose
the wrong venue or jurisdiction from the fate of dismissal. The solution is
to have the court simply transfer the action to the correct venue or jurisdiction. But few reforms come without complications. The rule provides
that a party who objects to jurisdiction or venue should move to transfer
and specify the correct venue or jurisdiction."' Rule 19.1(D) provides that
a party opposing a motion to transfer shall notify the court and all other
45. O.C.G.A. § 19-9-23 (Supp. 1987).
46. 178 Ga. App. 794, 344 S.E.2d 677 (1986), aff'd, 256 Ga. 742, 352 S.E.2d 754 (1987).
47. 256 Ga. 742, 352 S.E.2d 754 (1987).
48. Id. at 743, 352 S.E.2d at 755.
49. 256 Ga. 438, 349 S.E.2d 746 (1986).
50. UNIF. SuPER. CT. R. 19.
51. UNIF. SUPER. CT. R. 19.1(B).
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parties in writing within ten days after being served with the motion.2
In Hillis, the wife sued for divorce in Glynn County. The husband filed
and served a motion to transfer to Walker County, which he supported
with an affidavit. The wife failed to timely respond. The trial court ordered the transfer as a matter of law, not as a finding of fact.53 Essentially, the trial court took the position that the default in failing to timely
respond eliminated any factual consideration.54 The supreme court declined to follow this view.56 Even without a response, the trial court must
inquire into those facts before it, determine what those facts are, and apply the rules of law governing venue and jurisdiction." A failure to respond to a motion to transfer does not automatically produce a transfer.'
Personal jurisdiction over the husband was the issue in Marbury v.
Marbury.8 The wife relied on Georgia's longarm statute" for jurisdiction
in her action for divorce, alimony, child custody, and child support. She
resided in Georgia but the husband resided in Connecticut. In her complaint, she alleged that they married at Fort Benning in 1970, lived about
a year in Georgia, and then moved about to various places outside Georgia. In 1974, they moved to Nashville, Tennessee, where they lived until
their separation in 1977. In his motion to set aside the decree, 0 the husband stated he had not resided in Georgia for fourteen years and had
only been in Georgia five times to visit his children. Official Code of Georgia Annotated section 9-10-91(5)"' provides for personal jurisdiction in a
divorce action over a nonresident of the state if he maintains a matrimonial domicile in Georgia at the time of the action's commencement or if
he resided in the state preceding the commencement of the action. The
issue in Marbury was how broadly to construe "resided in the state preceding the commencement of action." After considering the minimal contacts theory of the United States Supreme Court, 2 the court determined
that defendant did not receive due process. 3 The nonresident must purposely avail himself of the privilege of conducting activities within the
52. UNIF. SUPER. CT. R. 19.1(D).
53. 256 Ga. at 438, 349 S.E.2d at 747.
54. Id.
55. Id.
56. Id.
57. Id.
58. 256 Ga. 651, 352 S.E.2d 564 (1987).
59. O.C.G.A. § 9-10-91 (Supp. 1987).
60. Pursuant to O.C.G.A. § 9-11-60(d) on the basis of lack of personal jurisdiction.
61. O.C.G.A. § 9-10-91 (Supp. 1987).
62. World-Wide Volkswagon Corp. v. Woodson, 444 U.S. 286 (1980); Kulko v. Superior
Court, 436 U.S. 84 (1978); Hanson v. Denckla, 357 U.S. 235 (1958); International Shoe Co. v.
Washington, 326 U.S. 310 (1945).
63. 256 Ga. at 655, 352 S.E.2d at 567.
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forum state, and there must be a substantial connection between these
activities in the forum and the suit's subject matter." Defendant had
simply married in Georgia fourteen years earlier, lived in Georgia about a
year longer, and had no further activities in Georgia except to visit his
children about five times. The activities related to the subject matter of
the suit occurred in Tennessee or elsewhere outside Georgia.' s Thus, the
requisite minimum contacts were absent." Defendant could not reasonably anticipate being haled into court because of any activities in
Georgia. 7
Another important statute in custody cases is the Uniform Child Custody Jurisdiction Act.68 The court of appeals applied the Act in Baker v.
Ashburn,6 in which the parties were divorced in Chatham Superior Court
in 1982. The court awarded custody to the mother and visitation rights to
the father. In August of 1982, the mother moved with the child to Panama City, Florida. In 1985, the father brought suit in Chatham Superior
Court and served the mother by second original in Florida. She filed a
motion objecting to the Georgia court's exercise of personal jurisdiction
over her because she was not a resident of Georgia. Both Florida and
Georgia have adopted the Act.7 0 The court in Baker considered that portion of the Act that gives jurisdiction to the child's home state. 71 "Home
state" is defined as:
The state in which the child, immediately preceding the time involved,
lived with his parents, a parent, or a person acting as a parent for at least
six consecutive months and, in the case of a child less than six months
old, the state in which the child lived from birth with any of the persons
mentioned. Periods of temporary absence of any of the named persons
are counted as part of the six-month or other period.""
The court held that this section gave no jurisdiction to the Georgia courts
7
because the child had resided with the mother in Florida since 1982. 1

64. Id.
65. Id.
66. Id.
67. Id. at 654, 352 S.E.2d at 566. Compare Smith v. Smith, 254 Ga. 450, 330 S.E.2d 706

(1985), in which varying facts produced the opposite result.
68. Codified at O.C.G.A. §§ 19-9-40 to -64 (1982 & Supp. 1987).
69. 179 Ga. App. 757, 347 S.E.2d 660, afJ'd, 257 Ga. 507, 350 S.E.2d 437 (1986). The

Georgia Supreme Court granted certiorari to "clarify the jurisdictional aspects of the case."
257 Ga. at 507, 350 S.E.2d at 438.
70. FLA. STAT. ANN. §§ 61.1302-61.1348 (Harrison 1984).
71. 179 Ga. App. at 759, 347 S.E.2d at 662.
72. O.C.G.A. § 19-9-42(5) (1982).
73. 179 Ga. App. at 759, 347 S.E.2d at 662.
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III.

VISITATION RIGHTS FOR GRANDPARENTS

Official Code of Georgia Annotated section 19-7-3"' affords a grandparent visitation rights with his grandchild under limited circumstances. If a
court faces a question concerning the guardianship or custody of a minor
child, it may, in its discretion in the former instance and upon proof of
special circumstances in the latter, grant reasonable visitation rights to a
grandparent. 7 The court has the power to grant visitation rights when
one parent dies or when one parent dies and the remaining parent remarries, regardless of whether the stepparent adopts the child. 7 The power
also exists when a court terminates the parental rights of one of the natural parents of a child.7 Finally, the court may grant visitation rights to
78
grandparents when the parents are divorced or are obtaining a divorce.
The adoption statute79 terminates all legal relationships between the
adopted individual and his relatives.80 Thus, courts face a terrible dilemma when a grandchild is adopted. The cases hold that the adoption
terminates the rights to visitation that the grandparent otherwise might
have." In only one limited instance of adoption is the contrary
true-when one parent dies, the other remarries, and the stepparent
adopts the child.8" In Heard v. Coleman,8 3 the child's natural parents
never married. The mother married another man and moved to Georgia,
leaving the natural father behind in a Pennsylvania prison. The stepfather adopted the child. The paternal grandmother sought visitation
rights, claiming that Official Code of Georgia Annotated section 19-7-3(a)
created an exception to the termination of legal relationships provision of
the adoption statute. 8 The court of appeals held that the situation failed

to fit any of the circumstances enumerated in section 19-7-3.88 The only
adoption situation in which visitation is a possibility for a grandparent is
when a parent dies followed by a remarriage of the other parent and an
adoption of the child by a stepparent.8 " The father was in prison, not
dead. The court was aware of the heartache the opinion caused but de74. O.C.G.A. § 19-7-3 (Supp. 1987) (sometimes called the "Grandparents' Bill of
Rights").
75. Id.
76. Id.
77. Id.
78. Id.
79. O.C.G.A. § 19-8-14(a)(1) (1982).
80. Id.
81. Mitchell v. Erdmier, 253 Ga. 335, 336, 320 S.E.2d 163, 164 (1984).
82. O.C.G.A. § 19-7-3(a) (1982).
83. 181 Ga. App. 899, 354 S.E.2d 164 (1987).
84. Id. at 899, 354 S.E.2d at 164.
85. Id. at 901, 354 S.E.2d at 166.
86. Id. at 900, 354 S.E.2d at 166.

MERCER LAW REVIEW

208

[Vol. 39

ferred to the statute's underlying purpose, which was to give the child a
new status and new relationships.8 7 These are not easy cases.
IV.

MEDICAL EXPENSES

One is well advised to be fairly explicit in stating which medical expenses will be paid under a child support agreement or order. In Griffin v.
Jefts,88 the order provided that the father was responsible for "any medical bills not covered by [the] insurance" that he was required to carry.89
The child was admitted to a psychiatric hospital and incurred expenses
for clothing, hygiene items, and treatment by a psychologist. 90 The court
noted that the child was in a psychiatric hospital under the care of a
psychiatrist. 1 The court said:
We find that to the extent that the expenses are for equipment or services which are of medicinal or therapeutic nature and are prescribed by
a physician, they are medical bills for which appellee is responsible. This
includes therapy by a psychologist. To the extent that expenses are for
ordinary necessities for which the custodial parent is responsible, these
are not medical bills and are not the responsibility of the appellee. 92
The court in Griffin distinguished Wimpey v. Pope,'3 in which the expenses were for psychologist fees not incurred in a hospital setting while
the child was under the care of a psychiatrist."
V.

PATERNITY

In Roddenberry v. Roddenberry,"' the supreme court held that after a
divorce based upon a contract of settlement in which the husband recognized the parties' child as his own, it was too late for the husband to raise
the question of paternity even though blood test results showed that he
could not be the father." To prevail on an extraordinary motion for new
trial, one must show, among other things, that no want of due diligence
caused the failure to produce the new evidence at the first trial.9 7 In Rod87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.

Id. at 901, 354 S.E.2d at 166.
256 Ga. 635, 352 S.E.2d 386 (1987).
Id. at 635, 352 S.E.2d at 386-87.
Id., 352 S.E.2d at 387.
Id. at 636, 352 S.E.2d at 387.
Id.
246 Ga. 545, 272 S.E.2d 278 (1980).
256 Ga. at 636, 352 S.E.2d at 387.
255 Ga. 715, 342 S.E.2d 464 (1986).
Id. at 715, 342 S.E.2d at 464-65.
Id. at 717, 342 S.E.2d at 466.
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denberry, the husband did not adequately explain his failure to timely
obtain the blood test.8
VI. URESA AND REs JUDICATA
Does res judicata apply to awards made pursuant to the Uniform Reciprocal Enforcement of Support Act (URESA)? 9 In 1987 both the supreme court, in Brookins v. Brookins,100 and the court of appeals, in
0
Baird v.Herrmann,"
answered in the negative. 10 2 Essentially, the facts
in these cases involve a divorce in State A between H and W. W is
awarded custody of their child and H is required to pay weekly child support in a given amount. H gets behind in payments and arrearages accrue.
H moves to State B. W institutes an action under URESA. W alleges the
duty of H to support the child as established under the support order of
State A. She also alleges the amount of arrearages. In State B, H is summoned before the court and ordered to pay weekly child support in some
amount that may or may not equal the amount established in State A.
The URESA order fails to mention the arrearages accrued under the
State A support order. Later, W brings a second URESA action against
H, or else domesticates the State A support order in State B, and seeks
the arrearages under the support order. H defends on the grounds that
res judicata bars the action since the question of arrearages was put in
issue or might have been put in issue in the first URESA action. While
the courts have recognized that the usual rules of res judicata would have
the effect H desired, they declined to apply res judicata to URESA actions.10 3 In Brookins, .the supreme court reasoned that "URESA was
designed to facilitate collection of support from absent parents in distant
states*. . . without excessive transportation and litigation expenses."''

The Act affords cumulative remedies."' It does not bind one court to the
orders of another in determining amounts of support, but every payment
made under one award is credited against another award."0 ' With these
purposes in mind the court held:
The issue of arrearages sometimes may not be addressed in an order sim98.
99.
100.
101.
102.
103.
104.
105.
106.
(1984);

Id.
O.C.G.A. §§ 19-11-40 to -81 (1982 & Supp. 1987).
257 Ga. 205, 357 S.E.2d 77 (1987).
181 Ga. App. 579, 353 S.E.2d 75 (1987).
257 Ga. at 208, 357 S.E.2d at 80; 181 Ga. App. at 580, 353 S.E.2d at 76.
257 Ga. at 206, 357 S.E.2d at 78.
Id.
O.C.G.A. § 19-3-30(b) (Supp. 1987).
257 Ga. at 206, 357 S.E.2d at 79; see State v. McKenna, 253 Ga. 6, 315 S.E.2d 885
Ray v. Ray, 247 Ga. 467, 277 S.E.2d 495 (1981).

MERCER LAW REVIEW

[Vol. 39

ply because the amount of arrearage cannot be determined readily and
ordered paid, or the obligor may not be financially able at a particular
time to make such payments. To apply a strict res judicata rule in this
area might deter custodial parents from utilizing the URESA remedy
107

VII.

Loco Parentis AND TORT CLAIMS AGAINST FOSTER PARENTS

Termination of child custody and parental rights was the single domestic relations issue the courts most frequently dealt with in this survey
period. The author will not discuss all of those cases. Rather, the authorhas selected a single case with an interesting question. In Brown v. Phillips,108 the Department of Family and Children Services (DFACS) obtained an order from a juvenile court granting temporary custody of a
child to DFACS based on a finding of deprivation. DFACS placed the
child in a foster home. DFACS bore the financial burden but the foster
parents provided the home and parental care. The natural parents filed a
tort action against the foster parents and DFACS, alleging injuries to the
child due to the foster parents' negligence. The court of appeals held that
the foster parents stood in loco parentis to the child and were immune
from the negligence action.' 0 9 The court particularly noted there was no
evidence of wilful or malicious conduct by the defendants.'
VIII.

LEGISLATION

The legislature amended Official Code of Georgia Annotated section 193-30(b) 1 ' to provide that a probate judge may issue a marriage license in
any county of the state if one of the persons to be married resides in
Georgia. If neither is a Georgia resident, the probate judge in the county
where the ceremony is to be performed shall issue the license."1
The legislature altered Official Code of Georgia Annotated sections 195-8 and 19-5-10 to allow determination of divorce actions without a hearing based upon verified pleadings, affidavits, or "such other basis or pro' 13
cedure as the court may deem proper in its discretion."
The legislature modified Official Code of Georgia Annotated section 197-1(c) regarding procedures and standards for dividing wrongful death
107.
108.
109.
S.E.2d
110.
S.E.2d
Ill.
112.
113.

257 Ga. at 208, 357 S.E.2d at 79.
178 Ga. App. 316, 342 S.E.2d 786 (1986).
Id. at 316-17, 342 S.E.2d at 787-88; see Coleman v. Coleman, 157 Ga. App. 533, 278
114 (1981).
178 Ga. App. at 317, 342 S.E.2d at 788; see Maddox v. Queen, 150 Ga. App. 408, 257
918 (1979); Wright v. Wright, 85 Ga. App. 721, 70 S.E.2d 152 (1952).
O.C.G.A. § 19-3-30(b) (Supp. 1987).
Id.
Id. §§ 19-5-8, -10.
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awards between parents who are divorced, separated or living apart.""
Chapter One of the Domestic Relations Title (Title 19), which was previously reserved, now contains a child abuse protocol among county agencies and offices." 5 The purpose is to establish procedures for investigating
and prosecuting child abuse cases, including treatment for the perpetrator, the family, and the child."O
Other legislation of the 1987 session of the General Assembly that effects domestic relations includes: Official Code of Georgia Annotated section 19-6-281" (service in proceedings to enforce alimony and child support); Official Code of Georgia Annotated sections 19-7-6, 49-5-40, 49-541.1, 49-5-45118 (qualified immunity for certain persons reporting drug use
by minors); Official Code of Georgia Annotated section 19-8-4" ' (when
mother's affidavit regarding putative father is required); Official Code of
Georgia Annotated section 19-11-9.12 0 (requiring sharing of information
regarding persons owing support for a dependent child); Official Code of
Georgia Annotated section 19-14-112 (creation of a trust fund for the
benefit of child abuse prevention programs).

114.
115.
116.
117.
118.
119.
120.
121.

Id.
Id.
Id.
Id.
Id.
ld.
Id.
Id.

§ 19-7-1(c) (1982 & Supp. 1987).
§ 19-1-1 (Supp. 1987).
§ 19-1-1(f).
§ 19-6-28.
§§ 19-7-6, 49-5-40, -41.1, -45 (1982 & Supp. 1987).
§ 19-8-4.
§ 19-11-9.1 (Supp. 1987).
§ 19-14-1 to -23.

