
Criminal Law and Procedure

by Edward D. Lukemire*

If there is such a thing as a first principle of writing, it is probably the
admonition never to preface one's comments with an apology, unless the
object of the material is to cure insomnia. Nevertheless, survey articles
demand an apology of sorts, or at least an explanation. A survey article
does just that; it surveys the law that has developed within a specified
time in a particular area. Because it deals in volume with statutory and
case law, detailed analysis of issues that the statutes and cases present is
impossible. It is usually impossible even to make passing reference to
each new code section or opinion.

Even so, the survey article serves many important functions. It pro-
vides a quick review of new developments in the subject area, serves as a
good beginning point for research, and stimulates interest on a particular
point. These functions are especially valuable when the survey topic is a
very active one, such as Georgia criminal law and procedure. During the
survey period, the Georgia appellate courts penned over 700 decisions on
criminal law and procedure. With this volume of activity, it is increas-
ingly difficult, yet increasingly important, to remain abreast of new devel-
opments. The author hopes that this Article offers some small assistance
in that vital task. The Article is divided into two parts: first, the substan-
tive criminal law, and second, criminal procedure.

I. CRIMINAL LAW

A. Crimes Against the Person

Felony-Murder. The jury convicted defendant in Catchings v. State'
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of murder and arson in the first degree. The evidence showed that de-
fendant lived on the ground floor of an apartment complex; the victim's
apartment was on the third floor. On the incident date, neighbors heard
screams coming from the victim's apartment, followed by the sound of
footsteps descending from her apartment to the ground floor. When the
police arrived, they found the victim alive but suffering from multiple
stab wounds. Defendant emerged from his apartment, announced to the
police that he was a respiratory therapist, and offered his assistance. He
apparently observed and listened as the investigation proceeded, for
within a few minutes after the police discovered a knife and some prints,
the apartment complex caught fire and police discontinued the investiga-
tion. Police later determined the origin of the fire to be various locations
in defendant's apartment. Additional evidence at trial showed that de-
fendant's body had cuts and abrasions, and that he made an incriminat-
ing statement when arrested.2

On appeal, defendant raised numerous errors, including the complaints
that it was error to charge the jury on the principle of felony-murder be-
cause there was insufficient evidence to support this charge, and that
there was a problem with merger.3 Regarding merger, defendant argued
that the felony-murder doctrine was inapplicable because the underlying
felony-aggravated assault-was not separate and distinct from the kill-
ing itself. The court was not impressed with this argument, noting that it
had previously rejected it in Baker v. State.4 Even so, the court reiterated
its position that "the 'better method' is to allege in the murder indict-
ment the specific felony to be used in a felony-murder charge. However,
where . . . the malice-murder indictment alleges that the defendant
stabbed the victim with a knife. . . this is sufficient to put the defendant
on notice that he committed an aggravated assault on the victim.",

In Stitt v. State,6 the supreme court addressed another twist in the

2. Id. at 242, 347 S.E.2d at 574.
3. Id. at 244, 347 S.E.2d at 576.
4. Id. (citing Baker v. State, 236 Ga. 754(1), 225 S.E.2d 269 (1976)). In Baker, the Su-

preme Court considered two problems a felony murder statute created. The first, the
'nondangerous felony problem,' occurs when a defendant commits a nondangerous felony
with no 'man-endangering' state of mind, and yet an accidental death occurs. Under those
circumstances, the defendant is nevertheless subject to the felony murder charge. The sec-
ond problem is that of merger, in which the underlying felony is itself a part of the homi-
cide. 236 Ga. at 755, 225 S.E.2d at 270-71. After discussing these problems, and citing vari-
ous cases from other jurisdictions and how those jurisdictions have dealt with the cases, the
court found that in Georgia the felony murder statute is intended to encompass all felonies
and that those felonies that are a part of the homicide itself will not negate a felony murder
charge. 236 Ga. at 758, 225 S.E.2d at 272.

5. 256 Ga. at 245, 347 S.E.2d at 576 (citing Jolley v. State, 254 Ga. 624, 627(2), 331
S.E.2d 516 (1985)).

6. 256 Ga. 149, 345 S.E.2d 578 (1986).
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felony-murder doctrine. Defendant in Stitt did not argue that felony-
murder was inapplicable, but rather that he could not be convicted of
both the predicate felony-a robbery-and the felony-murder charge.7

The problem with the argument was that defendant committed the un-
derlying felony against someone other than the murder victim. It seems
that defendant robbed an elderly man in Jackson County and fled the
scene in a rental truck. Sheriff's deputies chased him into Hall County,
where he struck a car, resulting in the death of one of the passengers in
that car.' The jury convicted defendant of the Jackson County robbery as
well as the felony-murder charge resulting from the traffic accident in
Hall County. 10 Because defendant committed the underlying felony upon
one victim, and the felony-murder upon another, the underlying felony
did not merge into the felony-murder charge." The court denied an en-
treaty to overrule precedent supporting its position. 2

Unlike Stitt, defendant in Thomas v. State" did not have a multiple
victim problem. In attempting to escape, he shot and killed Webster
County Sheriff George Goare." The jury convicted defendant of both fel-
ony-murder and the underlying felony charge of escape, but the supreme
court set aside his escape conviction because it clearly merged into the
murder charge.1'

Voluntary Manslaughter.

A person commits the offense of voluntary manslaughter when he causes
the death of another human being under circumstances which would oth-
erwise be murder and if he acts solely as the result of a sudden, violent,
and irresistible passion resulting from serious provocation sufficient to
excite such passion in a reasonable person .... 6

Although anger is probably the most common provocation in voluntary
manslaughter scenarios, there are circumstances in which fear can act as
the catalyst for that irresistible passion." Such was the case in Hardeman

7. Id. at 151, 345 S.E.2d at 580. See generally Atkins v. Hopper, 234 Ga. 330(3), 216
S.E.2d 89 (1975); Woods v. State, 233 Ga. 495, 212 S.E.2d 322 (1975).

8. 256 Ga. at 149, 345 S.E.2d at 579.
9. Id.

10. Id. at 151, 345 S.E.2d at 580.
11. Id. at 152, 345 S.E.2d at 580 (citing Satterfield v. State, 248 Ga. 538(3), 285 S.E.2d 3

(1981)).
12. Id.
13. 256 Ga. 176, 345 S.E.2d 350 (1986).
14. Id. at 176, 345 S.E.2d at 351.
15. Id. at 171, 345 S.E.2d at 352 (citing O.C.G.A. § 16-1-7 (1982); Gore v. State, 246 Ga.

575(4), 272 S.E.2d 306 (1980); Young v. State, 238 Ga. 548, 550, 233 S.E.2d 750 (1977)).
16. O.C.G.A. § 16-5-2(a) (1984).
17. See, e.g., Syms v. State, 175 Ga. App. 179, 180(1), 332 S.E.2d 689 (1985); White v.
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v. State,18 in which authorities charged defendant, weighing in at five feet
seven inches, 115 pounds, with malice and felony murder of the victim, a
muscular six-foot, 200-pound 'bully.' Defendant, claiming self-defense,
testified that he was afraid of the victim's menacing gestures, and that
the victim had "walked into" the knife." The jury split the difference
between the murder charges in the indictment and the self-defense claim,
and returned a conviction of voluntary manslaughter.2 The court of ap-
peals affirmed the conviction, noting that if there is a dispute in the evi-
dence over whether a defendant killed with malice aforethought, out of
passion, or in self-defense, then resolving the 'dispute depends in large
part on the credibility of witnesses; decisions regarding credibility are the
province of the jury."

Aggravated Battery. Taylor v. State2 2 concerned the parameters of
an aggravated battery charge, specifically the amount of injury necessary
to render a member of a person's body, in this case an eye, useless.22 De-
fendant and the victim in Taylor got into an argument at a party and
began shoving one another. Their quarrel escalated when they left the
party, and culminated when defendant took a broken bottle and struck
the victim in the eye. At trial, the victim testified that he suffered "real
blurry vision" and was unable to read. In addition, although the victim's
vision was improving slowly, he said that his doctor told him that he
could only "hope and pray" that the improvement would continue.2, On
appeal, defendant claimed that there was insufficient evidence to sustain
the conviction, because there was no evidence that defendant's acts ren-
dered the victim's eye useless. The court affirmed the conviction but dis-
agreed among itself over how to construe the term "useless."'"

The majority determined that it was "not necessary that the victim suf-
fer the total loss of his [eye] in order to be the victim of an aggravated
battery."2' "Blurred vision is evidence that an eye has been rendered use-
less." The "reduced use" of the eye was sufficient evidence for the jury

State, 129 Ga. App. 353, 199 S.E.2d 624 (1973).
18. 180 Ga. App. 632, 349 S.E.2d 839 (1986).
19. Id. at 632, 349 S.E.2d at 839.
20. Id.
21. Id. at 633, 349 S.E.2d at 840. See also Trenor v. State, 178 Ga. App. 351, 353(1), 343

S.E.2d 408 (1986).
22. 178 Ga. App. 817, 344 S.E.2d 748 (1986).
23. See O.C.G.A. § 16-5-24 (1984 & Supp. 1986): "A person commits the offense of aggra-

vated battery when he maliciously causes bodily harm to another ... by rendering a mem-
ber of his body useless .... " M.

24. 178 Ga. App. at 817, 344 S.E.2d at 748.
25. Id. at 819, 344 S.E.2d at 750 (Beasley, J., concurring).
26. Id. (citing Jackson v. State, 153 Ga. App. 584(1), 266 S.E.2d 273 (1980)).
27. Id. (citing Collins v. State, 164 Ga. App. 482(1), 297 S.E.2d 503 (1982)).
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to conclude that defendant rendered the eye useless."6

In a concurring opinion, Judge Beasley expressed concern with the ma-
jority's equating reduced use with the term "useless," calling the major-
ity's interpretation an "expansive and elastic meaning."2" "[If the un-
quantified term 'useless' is to be defined by the relative term 'reduced
use,' the question arises whether any reduction or diminishing sight
would suffice. 830 Judge Beasley then distinguished each of the cases the
majority relied upon on the basis that they all dealt with either total or
'virtually total' loss of use to render a member 'useless' within the stat-
ute's meaning.31 It is this substantial or virtual loss of use that Judge
Beasley would set as the outer limit in defining a 'useless' member.32

Judge Beasley nevertheless determined that, even under this more re-
strictive definition, the court should affirm the conviction.33

What the court did not consider important, or at least not crucial, in
determining how to interpret the Code phrase "rendering a member of his
body useless"3' is significant in Taylor. The majority considered the facts
that the victim's vision was "improving slowly '36 and that he might even-
tually completely recover "fortuitous;"3 the concurrence pretermitted
this fact. 7 Based upon Taylor, the court of appeals now considers that
the temporary total loss of use of a body member has no more effect on
an aggravated battery charge than a victim's temporary loss of his prop-
erty at the hands of a thief has on a charge of theft by taking.

Other Crimes Against the Person. In Howell v. State,38 a husband
and wife were indicted on five counts of cruelty to their children. The
jury convicted the husband on four counts and the wife on two counts.
One of the counts on which the jury convicted both defendants charged
that they "willfully depriv[ed] said child of necessary sustenance, to-wit:
by failing to take said child to a physician . . . to treat said child's inju-
ries to the extent that the child's health was jeopardized . . . . 39 On ap-

28. Id.
29. Id. at 819, 344 S.E.2d at 750 (Beasley, J., concurring).
30. Id.
31. Id.
32. Id. at 820, 344 S.E.2d at 750. To support this more restrictive definition, Judge Beas-

ley cited Mathis v. State, 66 Ga. App. 111, 112, 17 S.E.2d 194 (1941) in which the court
found that the mayhem offense of "biting off the ear" encompassed biting off a "substantial
part thereof." 66 Ga. App. at 112, 17 S.E.2d at 194.

33. 178 Ga. App. at 820, 344 S.E.2d at 750.
34. See supra note 23.
35. 178 Ga. App. at 817, 344 S.E.2d at 748.
36. Id., 344 S.E.2d at 749.
37. Id. at 818-20, 344 S.E.2d at 349-51.
38. 180 Ga. App. 749, 350 S.E.2d 473 (1986).
39. Id. at 751, 350 S.E.2d at 476.
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peal, the court reversed the convictions on this count, reasoning that the
state confused the two methods of committing cruelty to children by
charging a denial of necessary sustenance when, in fact, the denial of
medical treatment caused the child cruel and excessive pain.40 "[T]he
word 'sustenance' means that necessary food and drink which is sufficient
to support life and maintain health.4' The denial of necessary and appro-
priate medical care . . . can constitute cruelty to a child when it causes a
child 'cruel or excessive physical or mental pain,' under O.C.G.A. § 16-5-
70(b) but it does not constitute a denial of 'sustenance.' -42 The state was
stuck with the wording in the indictment, and the evidence simply did
not support a claim of denial of sustenance. 3

Two cases decided during the survey period will, in essence, encourage
victims to develop tougher hides. In Coley v. State," authorities charged
defendant with obstruction of an officer in the performance of his official
duties.45 The evidence at trial indicated that defendant had no weapon,
did not verbally or physically threaten the officer, nor speak to or argue
with him. What defendant did was ignore the officer by not responding
immediately to his orders.4'6 The court of appeals found this failure to
respond insufficient to convict for obstruction, because the words "ob-
struct," "resist," and "oppose" imply forcible resistance. 47 Lack of cooper-
ation, or even obnoxious and contemptuous conduct toward an officer will
not, by themselves, support a conviction for obstruction of an officer."

Georgia's 'fighting words' statute" was the subject of Crolley v. State. 0

Defendant in Crolley left the top of his convertible down, and when it
began to rain, his employee failed to tell him of this change in the
weather. For this failure, defendant subjected the employee to a paint-
wilting monologue that included obscene, vulgar, and profane language.5 1

Defendant was indicted and convicted for violating Official Code of Geor-

40. Id.
41. Id. (quoting Caby v. State, 249 Ga. 32, 33(1), 287 S.E.2d 200 (1982)).
42. Id. at 751-52, 350 S.E.2d at 476.
43. Id. at 752, 350 S.E.2d at 476. Two other cases in which the court discussed a denial

of medication or medical treatment in relation to a charge of depriving a child of necessary
sustenance are Justice v. State, 116 Ga. App. 605, 42 S.E.2d 1013 (1967) and Brewer v.
State, 156 Ga. App. 468, 274 S.E.2d 817 (1980).

44. 178 Ga. App. 668, 344 S.E.2d 490 (1986).
45. Id. at 669, 344 S.E.2d at 491. See O.C.G.A. § 16-10-24 (Supp. 1986).
46. 178 Ga. App. at 668, 344 S.E.2d at 490.
47. Id.
48. Id. at 669, 344 S.E.2d at 491 (citing Moccia v. State, 174 Ga. App. 764, 331 S.E.2d 99

(1985)).
49. O.C.G.A. § 16-11-39(1) (1984).
50. 182 Ga. App. 2, 354 S.E.2d 864 (1987).
51. Id. at 2, 354 S.E.2d at 864.
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gia Annotated section 16-11-39(1),52 but the court of appeals reversed:

The language employed by appellant, although obscene, vulgar and pro-
fane, did not subject the employee to personal "'epithets or personal
abuse . . . .'" [citation] Appellant employed the vulgarities and obscen-
ities as interjections or as non-personal expletives in the course of casti-
gating the employee for what was a relatively trivial matter. Undoubt-
edly, the employee was fully justified in resenting her castigation, as well
as in feeling resentment at appellant's tone of voice and the uncouth
manner in which he chose to express himself. However, the criminal law
no longer proscribes the subjection of any person more mature than four-
teen years of age to angry conversation containing obscene language not
constituting "fighting words" . . . . Whatever social censure appellant
may merit for tasteless conduct, he cannot, as a matter of constitutional
law, be held criminally liable for such conduct. 3

In Rank v. State,5' the jury convicted defendant of both second degree
vehicular homicide and the underlying traffic violation, driving on the
wrong side of the road. The court of appeals reversed the conviction on
the traffic violation, comparing the case to the merger question in felony
murder cases, in which proof of the elements of the offense of felony-
murder necessarily requires proof of the elements of the felony.5 "The
same analysis would apply to the offense of vehicular homicide wherein
the underlying traffic violation is a 'lesser included offense.'"

Merger was also the issue in Lummen v. State The jury convicted
Mark Henry Lummen of aggravated assault, mutiny in a penal institu-
tion, and criminal attempt (escape). Evidence at trial showed that de-
fendant jumped a jailer from behind, slammed his head into the bars of a
cell, hit him on the head with a shoe, and dragged him down some stairs,
causing the jailer to fall and break his arm. Defendant took the jailer's
keys, but a trustee apparently prevented him from completing his es-
cape." The majority found that the aggravated assault on a peace officer
merged into the mutiny conviction because the aggravated assault was
established by proof of less than all of the facts required to show the
mutiny.' Although precedent required her concurrence, Judge Beasley

52. O.C.G.A. § 16-11-39(1) (1982).
53. 182 Ga. App. at 4, 354 S.E.2d at 866. See City of Macon v. Smith, 244 Ga. 157, 159,

259 S.E.2d 90 (1979).
54. 179 Ga. App. 28, 345 S.E.2d 75 (1986).
55. Id. at 30, 345 S.E.2d at 77.
56. Id. (citing Woods v. State, 233 Ga. 495, 501, 212 S.E.2d 322 (1975); Brock v. State,

146 Ga. App. 78, 82, 245 S.E.2d 442 (1978)).
57. 180 Ga. App. 204, 348 S.E.2d 584 (1986).
58. Id. at 204, 348 S.E.2d at 584.
59. Id. at 205, 348 S.E.2d at 585. The majority relied on Chitwood v. State, 170 Ga. App.

599, 317 S.E.2d 589 (1984) and Green v. State, 170 Ga. App. 594, 317 S.E.2d 609 (1984).
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saw the majority's opinion as squeezing the greater crime into the lesser
one." Under the facts, defendant's initial act of jumping the jailer and
slamming his head into the bars constituted the completed offense of mu-
tiny, whereas defendant's last act, pulling the jailer down the stairs and
breaking his arm, contained all the elements of aggravated assault." Even
so, the indictments forced a merger because, as drafted, they did not
make separate charges for these separate acts.as The language of the in-
dictments was comprehensive, and the evidence used to convict on one
also was used to convict on the other.6 3

During the survey period, the General Assembly made a number of
substantive changes and additions to the law concerning crimes commit-
ted against a person. Space limitations permit only a brief consideration
of two of those changes, both of which involve sexual offenses against
children. The legislature made some modifications to the offense of aggra-
vated child molestation." Before the changes, this offense occurred when
one "commit[ed] an offense of child molestation which result[ed] in phys-
ical injury to the child . . . ."" The relevant language now reads: "when
he commits an offense of child molestation which act physically injures
the child .... "a6 The legislature now apparently requires that an act
resulting in physical injury to the child be more direct and immediate to
be labeled an aggravated offense. The legislature also changed slightly the
penalty provisions for aggravated child molestation by raising the mini-
mum term for imprisonment from one to two years."

The General Assembly made a number of interesting additions to Offi-
cial Code of Georgia Annotated section 16-12-100, e1 which prohibits the
sexual exploitation of children." First, as perhaps a sign of the times, the
legislature felt compelled to elaborate on and expand the definition of
"sexually explicit conduct. '70 One of the examples of this conduct under
the old law was "sadomasochistic abuse for the purpose of sexual stimula-
tion.17 1 The changes provide some descriptive language, including flagel-

60. Id. at 206, 348 S.E.2d at 585 (Beasley, J., concurring).
61. Id.
62. Id. at 207, 348 S.E.2d at 586.
63. Id.
64. O.C.G.A. § 16-6-4(c) (1984 & Supp. 1987).
65. Id.
66. 1987 Ga. Laws 617, 618 (codified at O.C.G.A. § 16-6-4 (Supp. 1987)) (emphasis

added).
67. Id.
68. O.C.G.A. § 16-12-100 (Supp. 1987).
69. Id.
70. Id.
71. Id. § 16-12-100(a)(4)(D) (1984).
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lation, torture, and being fettered.72 The legislature added to the laundry
list of sexually explicit conduct behavior involving physical contact with
certain unclothed parts of the body for sexual gratification, defecation or
urination, and penetration of the vagina or rectum by any object, unless
the penetration is done as part of a medical procedure.7 3 The new legisla-
tion also expands subsection (b), the 'unlawful activities' section, by ad-
ding the following prohibitions:

(5) It is unlawful for any person knowingly to create, reproduce, publish,
promote, sell, distribute, give, exhibit, or possess with intent to sell or
distribute any visual medium which depicts a minor engaged in any sexu-
ally explicit conduct.
(6) It is unlawful for any person knowingly to advertise, sell, purchase,
barter, or exchange any medium which provides information as to where
any visual medium which depicts a minor engaged in any sexually ex-
plicit conduct can be found or purchased.
(7) It is unlawful for any person knowingly to bring or cause to be
brought into this state any material which depicts a minor engaged in
any sexually explicit conduct.
(8) It is unlawful for any person knowingly to possess or control any ma-
terial which depicts a minor engaged in any sexually explicit conduct.7 4

There is also an addition that requires anyone in the business of process-
ing or producing visual or printed matter to report any violations of this
code section.7

6

Though all of the changes to this code section are important, perhaps
the most drastic change is the addition of criminal and civil forfeiture
provisions. 76 These provisions are very similar to their federal counter-
part,77 but in a few respects are more restrictive. Real property appar-
ently is not forfeitable, and even forfeitable property that defendants ob-
tained from the proceeds of violations of the code section must come
directly from those profits or proceeds.' 8 The procedure for forfeiture and
disposal of the forfeited property is the same as that provided for prop-
erty forfeited in controlled substance cases.79

Finally, under the penalty provision of the code section, the legislature

72. 1987 Ga. Laws 1164, 1165: "Isexually explicit conduct meansi (E) Flagellation or tor-
ture by or upon a person who is nude; (F) Condition of being fettered, bound, or otherwise
physically restrained on the part of a person who is nude." Id.

73. Id. at 1165-1166.
74. Id. at 1166-1167.
75. Id. This addition appears as subsection (c).
76. Id. at 1167-1168.
77. 18 U.S.C. §§ 2253, 2254 (1984 & Supp. 1987).
78. O.C.G.A. § 16-12-100 (Supp. 1987).
79. 1987 Ga. Laws at 1168. See O.C.G.A. § 16-13-49 (Supp. 1987).
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lowered the minimum period for imprisonment from two years to one, but
raised the upper limit on the fine from $20,000 to $100,000.0 The 'eco-
nomic weapon' is popular this season to combat the sexual exploitation of
children; in some quarters it may be very effective.

B. Property Crimes

Deceptive Practices. Some cases have the distinct 'honor' of acquir-
ing nicknames in their journey through the trial and appellate process.
People will not remember one such case, Gordon v. State,81 by its style,
but rather as the 'Capitol photography scandal.'8 2 Defendant Gordon was
the sole proprietor of Photo Service Company and an independent sales-
man for Crown Camera, Inc. These two companies acted as middlemen
between the photographers for the Georgia General Assembly and Toco
Color Labs, which processed and reprinted the film. Defendant's job was
to pick up film the legislature's photographers shot and deliver it to Toco
Color Labs, return processed film and prints from the lab to the photog-
raphers, and provide unprocessed film for the General Assembly photog-
raphers. The General Assembly was Photo Service's only customer, and it
amounted to seventy-nine percent of the total business Gordon procured
on behalf of Crown Camera. For these services, Gordon submitted in-
voices to the Legislative Fiscal Office.83

In January 1983, defendant wrote the photographer for the State
House of Representatives and quoted some prices he would charge for his
work. These prices were about ten percent higher than what the whole-
saler, Toco Color Lab, charged at the time. When auditors examined the
1983 invoices, they found that defendant had charged the General Assem-
bly considerably more than the ten percent over wholesale. For example,
whereas Toco Labs charged Crown Camera $30,744 for its photo process-
ing, printing, and reprinting, the invoices Crown Camera submitted to the
Legislative Fiscal Office totaled $156,752, a 409 percent markup. Whereas
Toco Labs charged Photo Service Company $45,110, invoices Photo Ser-
vices submitted to the Legislative Fiscal Office totaled $240,462, a
markup of 433 percent."

Based upon this factual quagmire, the state contended that Photo Ser-
vice and Crown Camera, via Gordon, unlawfully took money from the
state. The specific amount allegedly taken was the difference between
what Photo Service and Crown Camera should have charged and what

80. 1987 Ga. Laws at 1169.
81. 181 Ga. App. 391, 352 S.E.2d 582 (1986).
82. Id. at 392, 352 S.E.2d at 583.
83. Id. at 396, 352 S.E.2d at 586.
84. Id. at 397, 352 S.E.2d at 587.
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they did charge. Gordon appealed his conviction for conspiracy to de-
fraud the state" and theft by taking.86

The majority viewed the critical issue as whether defendant took state
money unlawfully, with the intention of depriving the state: "It does not
matter, under a theft by taking charge, how, it was done, but only that it
was done; the how, that is, the manner of the taking, tends to prove that
in fact there was a taking and that it was with criminal intent. 87 The
court characterized defendant's actions in not charging what he said he
would charge as "taking advantage of a lax payment system.""8 The ma-
jority concluded that the jury was authorized to find that this amounted
to theft by taking."

In his dissent, Judge Benham focused on "whether [the] money was
unlawfully taken, i.e., against the will of the state or without authority or
contrary to law." 90 Even though defendant took advantage of the state's
lax payment system, it was undisputed that the state (through the Legis-
lative Fiscal Office) willingly paid; the state did not prove a taking
against the will.' 1 Nor did the state prove any sort of theft by deception.92

The January 1983 letter was not a deceitful representation of an existing
fact or past event; it was merely a false promise of what defendant in-
tended to do in the future. Promises of this type cannot be grounds for a
theft by deception prosecution.'3 The dissent felt there was no crime
committed; it was a matter of caveat emptor." The majority improperly
characterized the January 1983 letter as a binding contractual agreement:

If he chose to deviate from the listed prices [in the letter] and the State
willingly paid him what he asked, he committed no crime. The failure of
the General Assembly photographers to maintain any type of business
records, coupled with the failure of the State to enter into a binding con-
tract with appellant for his services, reduces appellant's conduct to noth-
ing more than that of a sharp and cunning businessman doing business

85. O.C.G.A. § 16-10-21(a) (1984).
86. 181 Ga. App. at 392, 352 S.E.2d at 583; O.C.G.A. § 16-8-2 (1984).
87. 181 Ga. App. at 393, 352 S.E.2d at 584 (emphasis in original).
88. Id.
89. Id.
90. Id. at 398, 352 S.E.2d at 587 (Benham, J., dissenting).
91. Id.
92. The theft by deception charge could still be brought, and was brought in the instant

case, under the all-encompassing provision of O.C.G.A. § 16-8-2 (1984) for theft by taking.
The dissent's argument was that regardless of what code section it was brought under, the
theft by taking simply was not proven.

93. 181 Ga. App. at 399, 352 S.E.2d at 588 (Benham, J., dissenting) (citing Croy v. State,
133 Ga. App. 244(1), 211 S.E.2d 183 (1974)).

94. Id.
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with and taking advantage of an unquestioning client."'

In any case, defendant got more than he bargained for, going and coming.

Theft. In Cook v. State," the jury convicted defendant of simple bat-
tery and two counts of theft by taking. The evidence showed that the
victim offered defendant, a hitchhiker, a ride. He accepted, and some
time later the victim allowed defendant to drive his van. A disagreement
arose when defendant drove in the wrong direction. Defendant eventually
struck the victim, left him lying beside the road, and drove off with the
van. When authorities captured defendant, he had on his person money
that the victim had kept hidden behind the seat of the van." On appeal,
defendant contended that the money was 'included' in the theft of the
van, and, therefore, conviction on two counts of theft by taking was im-
proper. 8 The court of appeals affirmed the convictions, concluding that
even though the money was in the van when it was stolen, defendant was
not aware of its presence; therefore, he lacked the requisite intent to steal
it. 9 When he later found the money and decided to take it, this consti-
tuted a second criminal act, separate and distinct from the earlier theft of
the van.'0 The court distinguished Johnson v. State,10" in which defend-
ant stole a van and its contents.'0 The court in Johnson found that sepa-
rate theft by taking counts, one for the van and one for its contents, was
improper because there was but one transaction involved. 0 3 In Johnson,
when defendant took the van he obviously had the intention to steal not
only the van, but everything that happened to be in it at the time. He did
not necessarily know everything that was in it when he stole it, but the
court said that would not be enough to allow the state to take the single
transaction and turn it into multiple counts of theft by taking.' It is
difficult to see how the court, after considering Johnson, could reach a
contrary result in Cook.

Criminal Trespass. The General Assembly created a new offense
that should provide some interesting litigation: criminal trespass by mo-
tor vehicle.101 This offense makes it unlawful for any person to park or

95. Id. at 399, 352 S.E.2d at 589.
96. 180 Ga. App. 139, 348 S.E.2d 687 (1986).
97. Id. at 139, 348 S.E.2d at 687.
98. Id.
99. Id. at 140, 348 S.E.2d at 687.

100. Id.
101. 130 Ga. App. 134, 135, 202 S.E.2d 525 (1973).
102. Id. at 134, 202 S.E.2d at 526.
103. Id. at 136, 202 S.E.2d at 527.
104, Id.
105. 1987 Ga. Laws 837.
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repeatedly drive through a commercial parking lot after being asked not
to do so.'" This is, of course, only a very general summary of the new
law's function; it is brimming with provisos and conditions that the
reader should become familiar with before going to the mall.

C. Other Offenses

Trafficking in Cocaine. In Robinson v. State,10 7 the Georgia Su-
preme Court considered the issue of whether the repeal of a statute after
an indictment, but prior to trial and conviction, rendered a subsequent
conviction for violation of that statute invalid. The relevant code section
was Official Code of Georgia Annotated section 16-13-31(a),' 08 concerning
trafficking in cocaine. Authorities charged defendant, on February 5,
1985, with unlawfully possessing more than twenty-eight grams of a mix-
ture containing cocaine. The charge correctly stated the law at the time.
The legislature changed the trafficking statute and omitted the 'mixture'
language from both the description of the offense and the penalty provi-
sion, effective July 1, 1985, a date prior to defendant's trial. "

Relying on Gunn v. State,10 the Georgia Supreme Court reversed de-
fendant's conviction."' In Gunn the court set out the common law princi-
ple of abatement, namely, that the repeal of a criminal statute abated all
prosecutions that had not reached final disposition in the highest court
authorized to review them.'1 2 The majority in Robinson interpreted the
change in the trafficking statute as repealing the law existing at the time
of defendant's arrest, therefore barring prosecution of his case.' 3 In a dis-

106. Id. at 838.
107. 256 Ga. 564, 350 S.E.2d 464 (1986).
108. O.C.G.A. § 16-13-31(a) (1986). Prior to July 1, 1985, this code section read in perti-

nent part: "Any person who.. . is knowingly in actual possession of 28 grams or more of
cocaine or of any mixture containing cocaine ... commits the felony offense of trafficking in
cocaine . . . ." Effective July 1, 1985, the code section was changed to read: "Any person
who is knowingly in actual possession of 28 grams or more of cocaine . . . commits the
felony offense of trafficking in cocaine .... " Id.

109. 256 Ga. at 565, 350 S.E.2d at 465.
110. 227 Ga. 786, 183 S.E.2d 389 (1971).
111. 256 Ga. at 565-66, 350 S.E.2d at 465.
112. 227 Ga. at 787, 183 S.E.2d at 391. The decision in Gunn was relied on in Chastain v.

State, 177 Ga. App. 236, 339 S.E.2d 298 (1985); State v. Fordham, 172 Ga. App. 853, 324
S.E.2d 796 (1984).

113. The Court did recognize one exception to this rule of abatement: when the repeal-
ing statute contained a specific clause, a "saving clause," which stated that pending prosecu-
tions of offenses under the repealed statute were not to be abated. 256 Ga. at 565, 350
S.E.2d at 465. They failed, however, to address a second exception to this principle. There is
language in Gunn and Fordham indicating that such a second exception exists when there
has been a simultaneous repeal and reenactment of a statute and an inadvertent omission
has occurred in the reenacted version. See, e.g., Fordham at 854, 324 S.E.2d at 797. When
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senting opinion, Justice Hunt found the principle of abatement inapplica-
ble to defendant's case, reasoning that "there has [not] been a change in
public policy [by] decriminalizing particular acts [so that] one accused of
such acts should no longer be prosecuted for their commission. No such
change in public policy is reflected in this amendment. Possession of co-
caine continues to be unlawful."" 4

The General Assembly's response to the supreme court's decision in
Robinson was to abolish the common law principle of abatement by ad-
ding a new code section:

The repeal, repeal and reenactment, or amendment of any law of this
state which prohibits any act or omission to act and which provides for
any criminal penalty therefore, whether misdemeanor, misdemeanor of a
high and aggravated nature, or felony, shall not affect or abate the status
as a crime of any such act or omission which occurred prior to the effec-
tive date of the Act repealing, repealing and reenacting or amending such
law, nor shall the prosecution of such crime be abated as a result of such
repeal, repeal and reenactment, or amendment unless the General As-
sembly expressly declares otherwise in the Act repealing, repealing and
reenacting, or amending such law .... I"

Habitual Violator. It is a well-worn axiom that ignorance of the law
is no excuse; when a defendant shows, however, that a state agency in-
duced or enhanced the ignorance, the violator may have a defense he
would not otherwise have. Such was the case in Connelly v. State,", in
which defendant appealed his conviction for the felony offense of operat-
ing a motor vehicle after receiving notice that his driver's license was re-
voked pursuant to the habitual violator statute.1 7 On appeal, defendant
contended that the notice of revocation the Department of Public Safety
sent to advise him of his habitual violator status was deficient because it
led him to believe that this status would automatically expire five years
from the date appearing on that notice. Defendant operated a motor vehi-
cle more than seven years from the date specified on the notice."6 The
actual language of the notice informed defendant of his habitual violator

the language prefacing the 1985 amendment to the trafficking statute is considered, there is
no mention of an intention to omit the "mixture" language from the statute. Moreover,
because an even more recent amendment of that code section has reinstated mixture lan-
guage, it could be argued that its omission in the 1985 version was indeed inadvertent. See
O.C.G.A. § 16-13-31 (1984 & Supp. 1986).

114. 256 Ga. at 566, 350 S.E.2d at 466 (Hunt, J., dissenting) (the court used the decision
in Robinson to overturn another conviction for trafficking in cocaine in Blount v. State, 181
Ga. App. 330, 352 S.E.2d 220 (1986)).

115. 1987 Ga. Laws 260-261 (codified at O.C.G.A. § 16-1-11 (Supp. 1987)).
116. 181 Ga. App. 261, 351 S.E.2d 702 (1986).
117. Id. at 261, 351 S.E.2d at 703; O.C.G.A. § 40-5-58 (1984 & Supp. 1987).
118. 181 Ga. App. at 261, 351 S.E.2d at 703.
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status and that "[y]our license and privilege to operate a motor vehicle
in this state is revoked for a period of five (5) years from May 8,
1978."119

The court of appeals first admitted that the law clearly did not provide
that a habitual violator may automatically begin driving again upon the
expiration of the five year revocation period, but rather that he can only
apply for a license on that date."' "[T]he mere fact that the [defendant]
may have been ignorant of the continued existence of his habitual viola-
tor status and the resultant consequences of driving without a valid li-
cense after the expiration of the five year period did not, in and of itself,
afford him any defense to the felony charge . ,, 'I After making these
preliminary comments, the court distinguished between a person who is
ignorant of the law and one whom the Department of Public Safety's no-
tice actively misled.1 2

2 The court did not, however, find that the notice
defendant received actively misled him into believing that he would be
exempt after the five year period from the requirement to obtain a valid
driver's license, and it remanded the case for resentencing on this misde-
meanor violation.1 3 Query: if the phrase "[y]our. . .privilege to operate
a motor vehicle in this state is revoked for a period of five (5) years"12

"

actively misleads a defendant, why should not the phrase "[y]our license
.. .is revoked for a period of five (5) years" 125 also be actively mislead-
ing? It is insufficient to answer that 'any idiot would know he must obtain
a new license,' because the deciding factor for the court in Connelly was
not defendant's awareness, but the particular language the state agency
used. 2

Another habitual violator case of some interest is King v. State.2 7 The
notice's substance was not at issue in King, but the manner of service
was. Defendant claimed the state failed to show that he received notice
that his driver's license was revoked. The Department of Public Safety
sent the notice by certified mail 12 to defendant's last known address, but

119. Id., 351 S.E.2d at 704.
120. See O.C.G.A. § 40-5-58(c) (1985).
121. 181 Ga. App. at 261-62, 351 S.E.2d at 704.
122. Id. In its decision, the court relied on language in Raley v. Ohio, 360 U.S. 423, 438

(1959): "(a] State may not issue commands to its citizens, under criminal sanctions, in lan-
guage so vague and undefined as to afford no fair warning of what conduct might transgress
them." 181 Ga. App. at 262, 351 S.E.2d at 704 (quoting Raley v. Ohio, 360 U.S. 423, 438
(1959)).

123. 181 Ga. App. at 262-63, 351 S.E.2d at 705.
124. Id. at 261, 351 S.E.2d at 703.
125. Id.
126. Id. at 262, 351 S.E.2d at 704.
127. 179 Ga. App. 184, 345 S.E.2d 902 (1986).
128. See O.C.G.A. § 40-5-58(b) (1985).

19871
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defendant did not sign the return receipt; instead, someone at that loca-
tion accepted delivery of the notice and the acceptor's name appeared on
the return receipt.' s The court of appeals found no error, stating that
there was no "statutory language from which to imply that receipt by one
with ostensible authority to accept delivery of mail addressed to another
is not to be considered as prima facie evidence that the addressee will, in
the normal course of events, receive the notification. Accordingly, the evi-
dence offered by the State in its case-in-chief was sufficient to make out a
prima facie case against [defendant]. 1 3 0

Finally, the General Assembly made certain changes in the habitual vi-
olator statute. 31 Included in the changes were a provision authorizing the
court to give notice of suspension of a driver's license, a change in the
definition of an habitual violator, a provision allowing judges and prose-
cutors to suspend the driver's license of an habitual violator, and a
change in the time period within which an habitual violator may apply
for a probationary license. 2

Driving Under the Influence. During the survey period, several
cases arose that indicate continuing confusion concerning the classifica-
tion of various subcategories of the D.U.I. statute, Official Code of Geor-
gia Annotated section 40-6-391.1" s The confusion centers on whether sub-
sections (a)(1) and (a)(4) of section 40-6-391 constitute different crimes,
or whether they simply describe different manners of committing the
same crime. In Hogan v. State," defendant was tried on a two-count
accusation. Count I charged him with driving while under the influence of
alcohol, subsection (a)(1); count II charged him with driving while there
was .12 percent or more of alcohol in his blood, subsection (a)(4). The
same conduct formed the basis for both counts.'3 5 Defendant was acquit-
ted on Count II and convicted on Count I, but the court overturned his
conviction through a motion for a new trial. 3 Defendant then filed a plea
of autrefois acquit, asserting that because he had been acquitted on

129. 179 Ga. App. at 185, 345 S.E.2d at 903.
130. Id. (emphasis in original).
131. 1987 Ga. Laws 1082 (codified at O.C.G.A. §§ 40-5-54, -58, -63, -86 (Supp. 1987)).
132. Id.
133. O.C.G.A. § 40-6-391(a) (Supp. 1987) reads:

A person shall not drive or be in actual physical control of any moving vehicle
while: (1) Under the influence of alcohol; (2) Under the influence of any drug to a
degree which renders him incapable of driving safely; (3) Under the combined
influence of alcohol and any drug to a degree which renders him incapable of driv-
ing safely; or (4) There is 0.12 percent or more by weight of alcohol in his blood.

Id.
134. 178 Ga. App. 534, 343 S.E.2d 770 (1986).
135. Id. at 534, 343 S.E.2d at 770.
136. Id.
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Count II, a retrial on Count I would constitute double jeopardy because it
would subject him to multiple prosecution for the same crime.' 3

1

The majority took the scenic route in upholding the trial court's denial
of the plea of autrefois acquit. On appeal, the state argued that because
subsections (a)(1) and (a)(4) were written in the disjunctive, they estab-
lished different offenses, and, therefore, on a retrial on Count I defendant
would not be reprosecuted for the same crime.' 38 In fact, previous deci-
sions of the court of appeals had held that subsections (a)(1) and (a)(4)
established different crimes.3" The majority rejected this position, how-
ever, and overruled those previous decisions, relying on language in the
Georgia Supreme Court's decision in Lester v. State" that "[slubsection
(a)(4) simply sets out an alternative method of proving the crime estab-
lished by the D.U.I. statute.""' From this language, the majority deter-
mined that defendant was tried on an accusation "which charged him
with but one crime committed in two alternative ways."" 2

The court next stated the general principle that when the different
counts of an of an accusation set out one felony in various ways, no elec-
tion of counts ordinarily is required, but the judge gives all counts to the
jury to pass upon in their verdict.4 3 "Thus, even though [defendant] was
acquitted of DUI on. . .Count II, his conviction of DUI on. . .Count I
would have been upheld in the absence of error. Therefore, the retrial as
to that count . . .is not barred.'4

In a concurring opinion, Judge Beasley expressed bewilderment over
the majority's reasoning and criticized the overruling of Peters v. State
and Atkins v. State."4 She found it unnecessary to determine whether or
not subsections (a)(1) and (a)(4) constituted separate crimes or the same
crime for double jeopardy purposes because prosecution of each of these
subsections required proof of a fact not required for prosecution under
the other subsection."" Consequently, a second prosecution for Count I

137. Id. at 534-35, 343 S.E.2d at 771.
138. Id,
139. Atkins v. State, 175 Ga. App. 470, 333 S.E.2d 441 (1985); Peters v. State, 175 Ga.

App. 463, 333 S.E.2d 436 (1985).
140. 254 Ga. 235, 238, 320 S.E.2d 142, 144-45 (1984).
141. 178 Ga. App. at 535, 343 S.E.2d at 771 (citing Lester v. State, 253 Ga. 235, 320

S.E.2d 142 (1984)).
142. Id. at 536, 343 S.E.2d at 772.
143. Id. at 537, 343 S.E.2d at 772 (quoting Sutton v. State, 124 Ga. 815, 816-17, 53 S.E.

381 (1906)).
144. Id.
145. Id. (Beasley, J., concurring) (citing Atkins v. State, 175 Ga. App. 470, 333 S.E.2d

441 (1985)).
146. Prosecution as to the (a)(1) subsection required proof that defendant was a less safe

driver, which (a)(4) did not; prosecution as to the (a)(4) subsection required proof that de-
fendant's blood alcohol level was .12 percent or more, which (a)(1) did not.
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after an acquittal as to Count 11 would not violate defendant's protection
against double jeopardy, as provided in Official Code of Georgia Anno-
tated section 16-1-8(b)(1).' 7 Because the decisions in Peters,'8 Atkins,"

and Lester'"0 did not deal with double jeopardy, Judge Beasley found
them irrelevant in deciding the issue and would not have overruled Peters
and Atkins.' 51

The decision in Hogan appeared on March 20, 1986. On September 24,
1986, the court of appeals rendered a decision in another D.U.I. case,
Hadden v. State, 52 and again addressed the relation between subsections
(a)(1) and (a)(4) when a defendant raises a claim of double jeopardy. De-
fendant in Hadden contended "that his prosecution for two crimes based
on the same conduct resulted in his being placed in jeopardy twice for the
same offense.'1 3 The court disagreed, finding that although the two
crimes appeared in one code section,'" they contained different elements
and were therefore legally separate offenses, "and there was no legal pro-
hibition against trying [defendant] for both of them."""8 And on what au-
thority did the court base this decision? It was none other than Peters v.
State, which Hogan had overruled.' 6 Mr. Houdini, call the office.

Conspiracy. Official Code of Georgia Annotated section 16-4-8157 de-
fines conspiracy as follows: "A person commits the offense of conspiracy
to commit a crime when he together with one or more persons conspires
to commit any crime and any one or more of such persons does any overt
act to effect the object of the conspiracy.'"" Several cases during the sur-
vey period explored the parameters of conspiracy in Georgia, including
the issue of when the indictment may charge conspiracy and when con-
spiracy is a lesser included offense.

Moser v. State'59 contains a rather extensive review of case law con-
cerning conspiracy. Authorities charged defendant in Moser with several
controlled substance offenses, but the state chose to try only a conspiracy
to traffic in cocaine charge. Most of the overt acts manifesting this crimi-

147. O.C.G.A. § 16-1-8(b)(1) (1982).
148. 175 Ga. App. 463, 333 S.E.2d 436 (1985).
149. 175 Ga. App. 470, 333 S.E.2d 441 (1985).
150. 253 Ga. 235, 320 S.E.2d 142 (1984).
151. 178 Ga. App. at 539, 343 S.E.2d at 774 (Beasley, J., concurring).
152. 180 Ga. App. 496, 349 S.E.2d 770 (1986).
153. Id. at 497, 349 S.E.2d at 772.
154. Id.
155. Id. at 498, 349 S.E.2d at 772.
156. 178 Ga. App. 534, 343 S.E.2d 770 (1986).
157. O.C.G.A. § 16-4-8 (1984).
158. Id.
159. 178 Ga. App. 526, 343 S.E.2d 703 (1986).
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nal agreement occurred in Forsyth County, even though the object of the
conspiracy, the distribution and sale of cocaine, was to occur in Dawson
County. 6 A Forsyth County jury convicted defendant. On appeal, de-
fendant argued that "the attempted completion [in Dawson County] of
the object of the conspiracy caused the conspiracy to merge with the com-
pleted act and in effect disappear as a chargeable crime. Inasmuch as the
incomplete sale occurred in Dawson County,. .. the only jurisdiction for
the crime lay in Dawson County."''

The court of appeals responded first by noting the basic tenet in Geor-
gia that conspiracy is a separate and distinct crime only in those situa-
tions when the crime conspired to be committed in fact has not been
committed." The court then considered a number of cases applying and
amplifying the basic tenet.1 s3 In none of these cases, however, did the
appellate courts face what the court considered to be the deciding issue in
Moser, that is, whether the state could elect to try a defendant for a
lesser degree crime rather than proceed with the crime in its most serious
degree."s" The court found that the state could make such an election,
even if defendant committed the substantive crime' on which the conspir-
acy was based, explaining that a contrary holding would call into question
"a practice allowed not only in this state but in every jurisdiction that
comes to mind; namely, the power of the state to negotiate a plea to a
lesser degree of the crime committed or to select for trial the degree of
the crime which presents the least problems for successful prosecu-
tion."'"s The state in Moser elected to try the conspiracy charge in For-
syth County (the location of most of its necessary attendant acts) rather
than the crime that occurred in Dawson County as the final object of that
conspiracy, that is, trafficking in cocaine."16

Granting that Moser stands for the proposition that the state can elect
to proceed on either the conspiracy charge or the completed substantive

160. Id. at 526, 343 S.E.2d at 703.
161. Id. at 527, 343 S.E.2d at 704.
162. Id. at 528, 343 S.E.2d at 705.
163. Id. at 529-30, 343 S.E.2d at 705-06 (construing Dutton v. State, 228 Ga. 850, 188

S.E.2d 794 (1972)) (one cannot be separately convicted and sentenced both for the conspir-
acy and the completed offense); Scott v. State, 229 Ga. 541, 192 S.E.2d 367 (1972) (one can
be charged with and convicted of conspiracy where the object of the conspiracy had been
'nipped in the bud'); Crosby v. State, 232 Ga. 599, 207 S.E.2d 515 (1974) (it is not error to
charge on the theory of conspiracy, as part of the law of principals, but conviction of a
conspiracy charge could not stand if there was also a conviction of the substantive offense);
Price v. State, 247 Ga. 58, 273 S.E.2d 854 (1981) (one cannot be charged with conspiracy to
commit a crime but be convicted of the substantive crime); Evans v. State, 161 Ga. App.
468, 288 S.E.2d 726 (1982) (conspiracy merges into the completed offense)).

164. 178 Ga. App. at 530, 343 S.E.2d at 706.
165. Id.
166. Id. at 530-31, 343 S.E.2d at 707.
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offense, must the state elect between the two? For instance, if the indict-
ment charges a defendant with the completed crime, will the state ever be
entitled to a charge on conspiracy as either a lesser included crime or,
more accurately, as a lesser crime? The concurrence in Moser interpreted
the majority opinion to condone this practice,1 7 but there is inconsistent
language in Brockington v. State." Brockington was indicted and tried
for the offense of armed robbery; a conspiracy charge did not appear in
the indictment. At trial, however, the cburt gave a charge on conspiracy
as a lesser included offense, and the jury returned a verdict of guilty as to
conspiracy. 169 In reversing, the court of appeals determined that because
the jury acquitted defendant of the object of the conspiracy, armed rob-
bery, the alleged conspiracy was a separate crime that the indictment
must have charged as a prerequisite to conviction.'" Consequently, it was
error for the trial court to charge the jury on the separate offense of con-
spiracy to commit armed robbery as a lesser included crime."' The court
in Brockington referred the reader to the decision in Moser.77 Neither
Moser nor any of the cases it cited involved a situation in which only the
substantive crime was indicted, but the judge charged the jury, and the
jury convicted defendant, on the 'lesser' crime of conspiracy.1

7 Compare
the following language from the court in Spencer v. State,' 4 which re-
sponds to a claim that the trial court erred in charging the law of conspir-
acy because the indictment did not charge conspiracy: "'It has been re-
peatedly held by this court that a conspiracy may be proved, though not
alleged in the indictment or accusation.'. . . We find that the conspiracy
charge was properly adjusted to the evidence . . . .

One final noteworthy case in this area is Rowe v. State,"' which made
its second appearance before the court of appeals. Authorities charged
defendant in Rowe with possession of more than one ounce of marijuana
with intent to distribute. In a bench trial, the judge found defendant
guilty not for the crime charged, but for conspiracy to possess marijuana

167. Id. at 532, 343 S.E.2d at 708.
168. 178 Ga. App. 533, 534, 343 S.E.2d 708, 709 (1986).
169. Id.
170. Id. at 534, 343 S.E.2d at 709.
171. Id., 343 S.E.2d at 708. See Rowe v. State, 166 Ga. App. 836, 837(1), 305 S.E.2d 624

(1983).
172. 178 Ga. App. at 534, 343 S.E.2d at 709.
173. Id.
174. 180 Ga. App. 498, 349 S.E.2d 513 (1986) (citing Carpenter v. State, 167 Ga. App.

634, 307 S.E.2d 19 (1983), afl'd, 252 Ga. 79, 310 S.E.2d 912 (1984)).
175. Id. at 500, 349 S.E.2d at 515 (quoting Carpenter, 167 Ga. App. at 643, 307 S.E.2d at

27).
176. 181 Ga. App. 492, 352 S.E.2d 813 (1987).
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with intent to distribute." The court of appeals reversed that conviction,
reasoning that conspiracy can only be a lesser included offense if the de-
fendant does not complete the substantive crime. 7 Because there was no
evidence of conspiracy, the conviction could not stand. 79

The trial court retried the case on the same indictment, this time to a
jury, and the jury found defendant guilty of possession of marijuana with
intent to distribute.1 80 Defendant claimed the trial court erred by denying
his plea of former jeopardy, 81 claiming that the trial court at the bench
trial had acquitted defendant of possession because it convicted him of
conspiracy. s2 The court rejected this argument because conspiracy to
possess marijuana with intent to distribute, though a separate offense
from possession, is not a lesser included offense, neither as a matter of
law, nor on the facts presented.1 8 3 "[Tlhat is why we cannot infer that the
trial court impliedly acquitted [the] defendant of the greater offense. It
could not have done so; it simply made a mistake, a trial error, and con-
victed [him] of a crime which was not charged nor embraced as a lesser-
included offense.'1 8 4

D. Further Developments

Many other interesting developments occurred during the survey pe-
riod. The General Assembly, for example, passed legislation making it il-
legal both to furnish a cigarette to anyone under seventeen years of age
and for people. under seventeen to smoke."' The legislature also ex-
panded the offense of possessing a firearm during the commission of a
crime; the offense may now occur even if the defendant has no weapon on
his person, so long as the weapon is "within arm's reach.""" The legisla-
ture additionally expanded the crime of interference with custody to for-
bid retaining possession of the child after a lawful period of visitation has

177. Id. at 492, 352 S.E.2d at 815.
178. Id.
179. Id.; see supra note 176.
180. 181 Ga. App. at 492, 352 S.E.2d at 815.
181, Id.
182. Id. at 493-94, 352 S.E.2d at 815-16.
183. Id. at 495, 352 S.E.2d at 816.
184. Id. In his dissent, Judge Deen opined that the trial court, in treating conspiracy as a

lesser included offense at the first trial, necessarily found the evidence insufficient to sup-
port a conviction on the substantive crime. The trial court "inadvertently, by implication
acquitted the accused of the greater crime of possession." Id. at 497, 352 S.E.2d at 818
(Deen, J., dissenting). Therefore, the procedural bar of double jeopardy prohibited the sec-
ond trial. Id. (Deen, J., dissenting) (citations omitted).

185. O.C.G.A. §§ 16-12-170,-3 (Supp. 1987).
186. Id. § 16-11-106.
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expired. 17 This change undoubtedly will create much activity for law en-
forcement personnel and prosecutors. Finally, and on a lighter note, Ford
v. State,""' contains the definitive statement on how constructively to
possess a turkey.

II. CRIMINAL PROCEDURE

A. Arrests

In State v. Harris,169 the Georgia Supreme Court confronted a factual
situation very similar to that of Dunaway v. New York 90 and reached the
same conclusion that the United States Supreme Court reached in Duna-
way regarding the warrantless arrest.19' Defendant in Harris shared a
house with the victim. The sheriff's office began an investigation after the
victim failed to return home for three days. Officers questioned defendant
numerous times, and defendant gave a consistent story each time. After
discovering the victim's body in a well behind defendant's house, officers
arrested defendant without a warrant or warnings of any kind, detained
him for thirty minutes or more before advising him of his 'Miranda'
rights, and then interrogated him again. Defendant finally admitted
shooting the victim after the officers told defendant that they did not
believe him.192 The trial court, on motion, suppressed defendant's state-
ment, finding that defendant was under unlawful arrest at the time he
made the statement.1 93 The Georgia Supreme Court affirmed the decision:
"There can be little doubt that Harris, like Dunaway, was seized without
probable cause in the 'Fourth and Fourteenth Amendments when, with-
out probable cause, they seized [Harris] and transported him to the [jail]
for [later] interrogation.' " The dissent found "ample" '19 probable
cause to arrest defendant without a warrant because the authorities found
the victim's body, with a gunshot wound to the chest, behind the house
that the victim shared with defendant.1"

When governmental abuse strikes at the very core of constitutionally

187. Id. § 16-5-45.
188. 178 Ga. App. 706, 344 S.E.2d 514 (1986).
189. 256 Ga. 24, 343 S.E.2d 483 (1986).
190. 442 U.S. 200 (1979).
191. 256 Ga. at 26, 343 S.E.2d at 485.
192. Id. at 24-25, 343 S.E.2d at 483-84.
193. Id. at 25, 343 S.E.2d at 484.
194. Id. at 26, 343 S.E.2d at 484 (quoting Dunaway, 442 U.S. at 216).
195. Id., 343 S.E.2d at 485.
196. Id. The opinion does not explain why these two factors, although clearly evidencing

a crime, gave probable cause to believe that the defendant was the perpetrator of that
crime. Id.

[Vol. 39



CRIMINAL LAW

protected rights, as in Harris, the courts will not tolerate the abuse. The
appellate courts are not so strict on the state, however, when a 'technical
irregularity' exists in the arrest. Two cases decided in the survey period
are illustrative. In State v. Giangregorio, 1 7 a DeKalb County police of-
ficer arrested defendant at Hartsfield International Airport, which is lo-
cated in Clayton County. The officer conducted a search incident to the
arrest and found a quantity of cocaine. The trial court granted defend-
ant's motion to suppress because the arresting officer, a member of a drug
task force assigned to the airport, was not sworn as a Clayton County
deputy.'98 In reversing the trial court, the court of appeals found the of-
ficer's not being sworn of no consequence because the error did- not affect
the substantial rights of the accused."' The court reasoned that if a pri-
vate citizen, without any official authority, could make an arrest, it would
be anomalous to claim that an officer making an arrest under 'technically
defective' authority violates a defendant's rights. 00

In State v. Rezvani, 01 a DeKalb County deputy sheriff searched de-
fendant at the airport with defendant's consent. Upon the discovery of
contraband, the officer immediately arrested the defendant. 02 The trial
court granted the motion to suppress, again based on the officer's lack of
official authority to make an arrest in Clayton County.2 03 The court of
appeals reversed, reasoning that because the arrest followed the search,
the issue of whether the arrest was lawful would not be determinative of
the legality of the search.20 '

Even when the law enforcement officer's official authority to arrest is as
settled as Agent Markonni's, airport arrests generate their share of litiga-
tion. In Reid v. State,08 for example, Drug Enforcement Administration
Agent Paul Markonni observed passengers disembark from a flight from
West Palm Beach, Florida. An "unnatural bulge"206 on the inside of de-
fendant's right leg attracted Markonni's attention. As Markonni followed

197. 181 Ga. App. 324, 352 S.E.2d 193 (1986).
198. Id. at 324-25, 352 S.E.2d at 194.
199. Id. at 325, 352 S.E.2d at 194 (construing O.C.G.A. § 17-5-31 (1982)).
200. Id., 352 S.E.2d at 194-95 (citing Stephens v. State, 106 Ga. 116(2), 32 S.E. 13

(1898); Powell v. Fidelity & Deposit Co., 45 Ga. App. 88(3), 163 S.E. 239 (1931)). In a con-
curring opinion, Judge Beasley relied upon the doctrine of de facto official authority. Id. at
325-27, 352 S.E.2d at 195-96 (Beasley, J., concurring). The dissent argued that this doctrine
was inapplicable since no one purportedly appointed the officer, and that the arrest could
not be compared with a citizen's arrest since this emasculates the fourth amendment. Id. at
327-28, 352 S.E.2d at 196-97 (Deen, J., dissenting).

201. 181 Ga. App. 328, 352 S.E.2d 197 (1986).
202. Id. at 329, 352 S.E.2d at 197-98.
203. Id., 352 S.E.2d at 197.
204. Id., 352 S.E.2d at 198.
205. 179 Ga. App. 144, 345 S.E.2d 635 (1986).
206. Id. at 144, 345 S.E.2d at 636.
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the defendant, Markonni noticed that the bulge caused defendant's sock
to "droop.20' Knowing drooping socks to be a factor possibly indicative
of drug trafficking, Markonni interviewed the defendant. In the course of
their conversation, Markonni discovered several other factors matching
the "drug courier profile."2 0 8 Markonni then asked the defendant to lift
his pants leg. Defendant complied, revealing a "cylindrical shaped ob-
ject ' 2 0

0 that did not look like either a wallet or pack of cigarettes.
Markonni testified that based on his experience, the object resembled the
type of bag commonly used to carry controlled substances. At this point,
Markonni arrested defendant, and found cocaine in the bag during a
search incident to the arrest." "

Defendant contended that his warrantless arrest was without probable
cause. The issue before the court of appeals was whether the initial en-
counter between defendant and Markonni 'matured' into probable cause
before the arrest occurred.211 The court recognized the necessity of con-
sidering the "totality of the information"2 1 Markonni knew at the time
he arrested defendant, and whether that information was sufficient to
warrant a prudent man's belief that defendant had committed or was
committing the offense.21 3 Comparing the facts to cases containing similar
facts,2 1 4 the court found that the information Markonni knew provided
probable cause for defendant's arrest.215 "The crucial consideration in the
case at bar [was) the odd size and shape of the bulge in [the defendant's]
sock as observed by Markonni and as evaluated and analyzed based
upon Markonni's experience.'"2 1 The amount of knowledge and experi-
ence an officer brings to a police-citizen encounter, then, obviously affects
a determination of probable cause if an arrest results.

While the courts explore the parameters of the drug courier profile in
cases involving airport stops, a new category of profile cases promises to
generate new caselaw. These profile cases concern stops made primarily
on interstate highways to intercept the flow of drugs from Florida to

207. Id.
208. Id. The defendant purchased his ticket with cash. The ticket had one baggage claim

check, and defendant became 'increasingly more nervous' during the interview. Id.
209. Id. at 145, 345 S.E.2d at 636.
210. Id. at 148, 345 S.E.2d at 639.
211. Id. at 146, 345 S.E.2d at 637.
212. Id.
213. Id. (citing Beck v. Ohio, 379 U.S. 89, 91 (1964); Allen v. State, 172 Ga. App. 663,

665, 324 S.E.2d 521 (1984)).
214. Del Rio v. State, 171 Ga. App. 381, 320 S.E.2d 236 (1984); United States v. Elsoffer,

671 F.2d 1294 (11th Cir. 1982); United States v. Ehlebracht, 693 F.2d 333 (5th Cir. 1982);
United States v. Roundtree, 596 F.2d 672 (5th Cir.), cert. denied, 444 U.S. 871 (1979).

215. 179 Ga. App. at 148, 345 S.E.2d at 639.
216. Id. (emphasis added).
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points north. As with any legal issue, law enforcement authorities have
developed a special vocabulary, including such intriguing terms as 'Opera-
tion Nighthawk,' 'the pipeline,' 'mules,' and 'runners.' As these cases
reach the appellate level, the courts will face several interesting questions:
Does a profile really exist for drug couriers on a highway as opposed to in
an airport, or do too many variations exist to make a highway courier
profile legitimate? If an officer sees a traffic violation, but also recognizes
the presence of 'profile' characteristics, how much interaction of the two
motives will the courts condone? " ' Assuming an officer made a valid stop
of a vehicle, what words, conduct, and motivations of the officer will af-
fect the legitimacy of the driver's detention? Finally, if profile character-
istics cannot be the basis for an initial stop, but authorities make an oth-
erwise valid stop, will the courts consider these profile characteristics in
the officer's interaction with the person stopped? At this writing, the
Georgia appellate courts have not had an opportunity to consider fully
the issues attendant to a highway profile case, but likely soon will.

In Callahan v. State,"8 which concerned the validity of arrests, the
court of appeals reiterated the general principles regarding the test for
probable cause, including the stricter requirements for a search warrant
than for an arrest warrant.2 1 9 The court, however, also repeated its con-
cern over the failure, at times, of magistrates to keep an official record or
transcript of the statements affiants made to them, and again urged mag-
istrates at least to make some kind of written notation.220 Given the
court's repeated admonitions, the right fact situation likely will turn
these warnings into a reversal on constitutional grounds.

B. Search and Seizure

Confidential Informants. Cichetti v. State 2 1 clearly illustrates the
change in recent years in assessing information provided by confidential
informants, reflecting the demise of 'Aguilar222-Spinelli.'2 2

3 In Cichetti,
the jury convicted defendant of trafficking in marijuana after authorities

217. The Eleventh Circuit addressed, but gave no definitive statement on, this question
during the survey period in United States v. Smith, 799 F.2d 704 (11th Cir. 1986). See
generally Maryland v. Macon, 105 S. Ct. 2778 (1985); Scott v. United States, 436 U.S. 128
(1978); United States v. Robinson, 414 U.S. 218 (1973); United States v. Thompson, 710
F.2d 1500 (11th Cir. 1983), cert. denied, 104 S. Ct. 730 (1984); United States v. Hollman,
541 F.2d 196 (8th Cir. 1976).

218. 179 Ga. App. 556, 347 S.E.2d 269 (1986).
219. Id. at 560, 347 S.E.2d at 275-76.
220. Id. at 561, 347 S.E.2d at 276 (citing Pines v. State, 166 Ga. App. 724, 726, 305

S.E.2d 459 (1983)).
221. 181 Ga. App. 272, 351 S.E.2d 707 (1986).
222. Aguilar v. Texas, 378 U.S. 108 (1964).
223. Spinelli v. United States, 393 U.S. 410 (1969).
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searched his home pursuant to a warrant.22 4 On appeal, defendant argued
that the affiant who obtained the search warrant was unaware of the
truthfulness or reliability of the informant upon whose tip the affiant
based the affidavit for the warrant.22 The affidavit alleged that the confi-
dential informant was in defendant's house within the past ten days and
personally observed marijuana both inside the house and growing outside
the house. The affidavit also contained an admission from affiant that he
had never used the informant before, but that he had known the inform-
ant for about a year and that the informant was truthful, gainfully em-
ployed, and without a criminal record.2 s At the hearing on the motion to
suppress, however, affiant testified that his "knowledge of the [informant]
was practically nil, other than the fact that he was a truck driver, "227 and
that he had not dealt with the informant enough to know whether the
informant was truthful or untruthful.26

This set of facts likely would not have passed the 'two-pronged' Agui-
lar-Spinelli test.229 Of course, the.United States Supreme Court in 1983
supplanted that test with a 'totality of the circumstances' test in Illinois
v. Gates:230

The task of the issuing magistrate is simply to make a practical, com-
mon-sense decision whether, given all the circumstances set forth in the
affidavit before him, including the 'veracity' and 'basis of knowledge' of
persons supplying hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a particular place.
And the duty of a reviewing court is simply to ensure that the magistrate
had a 'substantial basis for ... concluding' that probable cause
existed

2 31

Applying the Gates standard to the case before it, the court of appeals
affirmed the trial court's denial of the motion to suppress.232 Two factors
influenced the court's decision.233 The first was the 'preferred status' that
courts traditionally have afforded concerned citizen informers.2 3' The sec-

224. 181 Ga. App. at 272, 351 S.E.2d at 707-08.
225. Id., 351 S.E.2d at 708.
226. Id. at 273, 351 S.E.2d at 709.
227. Id. at 274, 351 S.E.2d at 709.
228. Id.
229. Id. at 272, 351 S.E.2d at 708. Specifically, in cases in which the magistrate issued a

search warrant based primarily on an informant's tip, the affiant was required to state cir-
cumstances showing (1) the informant's reliability, and (2) the source of the informant's
information. Id.

230. 462 U.S. 213, reh'g denied, 463 U.S. 123 (1983).
231. Id. at 238-39.
232. 181 Ga. App. at 274, 351 S.E.2d at 709.
233. Id. at 273-74, 351 S.E.2d at 709.
234. Id. at 273, 351 S.E.2d at 709. See generally Whitten v. State, 174 Ga. App. 867, 868,
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ond was the court's opinion that other testimony at the suppression hear-
ing lent support to the magistrate's determination of probable cause be-
cause the testimony tended to corroborate the informant's tip."' The
problem with this assessment is that the source of every one of the 'cor-
roborating facts' was the informant himself. Even so, the court found that
this additional information "offset the deficiencies concerning the inform-
ant's reliability.'

623

State v. Mason"' concerned a defendant's right to learn a confidential
informant's identity. Defendant's charge of possessing marijuana with in-
tent to distribute stemmed from the execution of a search warrant based
upon the affiant's statement that a confidential informant saw marijuana
in defendant's possession. In his motion to suppress, defendant asserted
that the affidavit contained some "deliberate falsifications" because the
confidential informant did not tell the affiant what the affidavit claimed.
To prove the 'deliberate falsifications,' defendant subpoenaed a witness,
"John Doe." The state objected, asserting an absolute privilege against
being required to produce, or allow testimony that could reveal the iden-
tity of a confidential informant. The trial court determined that such a
privilege would prevent defendant from proving his claim of deliberate
falsehood, and summarily granted the motion to suppress.2'

On appeal, defendant contended that he was entitled to offer testimony
from the John Doe witness based on Franks v. Delaware.3 9 The Supreme
Court in Franks required a defendant to make a substantial preliminary
showing that the affiant knowingly made a false statement.240 If the affi-
ant did so, the defendant was then entitled to a hearing to challenge the
truthfulness of the affiant's statements.' The court in Mason deter-
mined that Franks did not address the pending question.24 "Franks does
not hold a defendant may obtain disclosure of a confidential informant's
identity or compel his appearance at a hearing challenging the probable
cause of a search warrant.'4 At issue in Mason was whether a defendant
is barred from even producing his own witness to prove the affiant's false-
hoods if, in doing so, it would tend to reveal the informant's identity. The
State contended that defendant's witness would reveal the informant's

331 S.E.2d 912 (1985); Miller v. State, 155 Ga. App. 399, 400, 270 S.E.2d 822 (1980);
Tuzman v. State, 145 Ga. App. 761, 766, 244 S.E.2d 882 (1978).

235. 181 Ga. App. at 274, 351 S.E.2d at 709,
236. Id.
237. 181 Ga. App. 806, 353 S.E.2d 915 (1987).
238. Id. at 807, 353 S.E.2d at 917.
239. 438 U.S. 154 (1978).
240. Id. at 155-56.
241. Id. at 171-72.
242. 181 Ga. App. at 809, 353 S.E.2d at 918.
243. Id. (citing Colorado v. Nunez, 465 U.S. 324, reh'g denied, 466 U.S. 945 (1984)).
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identity.2 -"
The court of appeals first turned to Roviaro v. United States24 5 in

which the court held: "[w]hat is usually referred to as the informer's priv-
ilege is in reality the Government's privilege." '24 The purpose is to pro-
tect the public interest in effective law enforcement and encourage citi-
zens to communicate their knowledge of the commission of crimes.2 47 The
court next considered whether discovery of an informer's identity would
destroy the privilege.2 4 The court acknowledged language in Roviaro that
"once the identity of the informer has been disclosed to those who would
have cause to resent the communication, the privilege is no longer appli-
cable,12 49 but determined from subsequent authority that this language
was dictum:

2 5 0

We think it should be obvious that the same considerations which impel
a confidential informer to be one, do not evaporate when he is found out,
but would continue proportionate to his exposure and might subject him
to the most insidious fears, far greater than any he faced in giving the
original information. The essence of the privilege, . . ., is not mere ano-
nymity but what anonymity as a function serves: impunity. It defies com-
mon sense to say the informer privilege dies when the defendant guesses
who was the informer, when in fact that is when it really begins.

We conclude without hesitation that, notwithstanding the defendant's
apparent discovery of the informant's identity, and despite his physical
access to the informant or perhaps because of it, the State presump-
tively has a continuing interest in the informer privilege that might out-
weigh the defendant's right to compulsory process. [citation omitted] In
determining whether to permit or require the witness to testify, the trial
court must carefully balance the competing interests of the parties.215

The proper procedure for determining whether to permit or require a
witness' testimony first requires the defendant to proffer the materiality
and necessity of the informant's testimony.2 52 The defendant cannot base
this proffer on vague references and general allegations of impropriety,
but must allege the specific deliberate falsehood and include a statement

244. Id. at 807, 353 S.E.2d at 916-17.
245. 353 U.S. 53 (1957).
246. 181 Ga. App. at 809, 353 S.E.2d at 918 (quoting Roviaro v. United States, 353 U.S.

53).
247. Id. (citing 353 U.S. at 59).
248. Id.
249. Id., 353 S.E.2d at 919 (quoting Roviaro v. United States, 353 U.S. 53).
250. Id at 810, 353 S.E.2d at 919 (citing United States v. Tenorio-Angel, 756 F.2d 1505

(11th Cir. 1985); United States v. Doe, 525 F.2d 878, 879 (5th Cir. 1976), cert. denied, 425
U.S. 976; United States v. Long, 533 F.2d 505 (9th Cir.), cert. denied, 429 U.S. 829 (1976)).

251. Id. at 811-12, 353 S.E.2d at 920.
252. Id. at 812, 353 S.E.2d at 920.
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of supporting reasons.2 ' Only if the defendant meets this substantial bur-
den will the procedure move to its second phase-an in camera determi-
nation of whether the informant's testimony is necessary, considering the
extent of the informer's participation in the criminal activity, the degree
of relationship between the defendant's defense and the probable testi-
mony of the informant, and the government's interest in nondisclosure."
The court left the distinct impression that disclosure would be rare, even
for defendants who reached the in camera determination: "Even the ulti-
mate question of the affiant's credibility is not by itself enough to compel
the witness to testify in the face of a legitimate continuing interest in the
privilege .... ,,255 Applying the procedure, the court found defendant's
assertions of falsehood insufficient to meet his initial burden. The court
reversed the trial court's decision and remanded the case for considera-
tion in accordance with the outlined procedure.

Standing. Does Georgia criminal procedure retain a statutory vestige
of the now-defunct principle of automatic standing? Sanders v. State 2 7

holds that it does not.288 Defendant in Sanders, convicted of possessing
cocaine with intent to distribute, was not a resident of the house that the
police searched. He was, however, in a back bedroom 'cutting' cocaine
when another occupant of the house spotted police officers. Sanders went
to the bathroom and tried to hide the cocaine, but one of the officers saw
him through the bathroom window. On appeal, defendant contended that
he had standing to contest the search, because an essential element of the
crime alleged is possession. Conceding that the United States Supreme
Court had discarded the rule giving automatic standing to those accused
of possessory crimes,2 5

9 defendant relied on Reece v. State2"  and con-
tended that Official Code of Georgia Annotated section 17-5-3021 af-

253. Id., 353 S.E.2d at 921.
254. Id. at 813, 353 S.E.2d at 921 (citing United States v. Tenorio-Angel, 756 F.2d at

1509).
255. Id.
256. Id. at 813-14, 353 S.E.2d at 921-22.
257. 181 Ga. App. 117, 351 S.E.2d 666 (1986).
258. Id. at 117, 351 S.E.2d at 666.
259. See United States v. Salvucci, 448 U.S. 83 (1980); accord Graham v. State, 171 Ga.

App. 242, 246(3), 319 S.E.2d 484 (1984).
260. 152 Ga. App. 760, 264 S.E.2d 258 (1979).
261. 181 Ga. App. at 119, 351 S.E.2d at 668; O.C.G.A. § 17-5-30 (1982). Subsection (a) of

§ 17-5-30 provides:
A defendant aggrieved by an unlawful search and seizure may move the court for
the return of property, the possession of which is not otherwise unlawful, and to
suppress as evidence anything so obtained on the grounds that: (1) The search
and seizure without a warrant was illegal; or (2) The search and seizure with a
warrant was illegal because the warrant is insufficient on its face, there was not
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forded this standing. The court of appeals disagreed, noting that Reece
applied federal constitutional law, not a statute."26 The court indicated
that it was unaware of any case construing the statute in the manner de-
fendant suggested.2 "3 Finally, the court noted that it would not give the
term 'aggrieved' such a broad definition:

We decline to accept the proposition that defendant achieved the status
of one 'aggrieved' under O.C.G.A. § 17-5-30, merely because the objective
of the search warrant was the interception of the cocaine delivery, since
it is the recognized relationship of the person with the property searched
that gives rise to the protective device of suppression.26 4

Curtilage and the Expectation of Privacy. The United States
Supreme Court reached some interesting conclusions concerning curtilage
and expectation of privacy during the survey period. In United States v.
Dunn,2" the Court considered whether an area near a barn, located about
fifty yards from a fence surrounding a ranch house is, for fourth amend-
ment purposes, within the curtilage of the house. 266 Respondent in Dunn
allegedly operated an illegal laboratory manufacturing phenylacetone and
amphetamine. The ranch encompassed 198 acres encircled by a perimeter
fence and containing several interior barbed-wire fences. The ranch resi-
dence was one-half mile from a public road and had a fence encircling it.
Two barns were located about fifty yards from the house. A wooden fence
enclosed the larger barn, locked waist-high gates barred entry into the
barn proper, and a netting material stretched from the ceiling to the top
of the wooden gates.26 7 On November '5, 1980, law enforcement officers
made a warrantless entry onto the ranch property. The officers crossed
the perimeter fence and one interior fence, crossed a barbed wire fence
and proceeded toward the larger barn, crossed another wooden fence,
walked up to the locked wooden gates, shined a flashlight through the
netting, and peered into the barn. The officers observed the laboratory,
but did not enter the barn.26 They left but returned two more times the
next day to verify what they had seen. The officers then requested and
received a warrant authorizing a search of the ranch.26'

probable cause for the issuance of the warrant, or the warrant was illegally
executed.

Id. § 17-5-30(a).
262. 181 Ga. App. at 119, 351 S.E.2d at 668.
263. Id.
264. Id. (citing State v. Scott, 176 Ga. App. 887, 888, 339 S.E.2d 276 (1985)).
265. 107 S. Ct. 1134 (1987).
266. Id. at 1137.
267. Id.
268. Id. at 1135-36.
269. Id. at 1137-38.
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The scenario in Dunn presented no fourth amendment problems be-
cause the Court found that the barn was outside of the curtilage of the
ranch house.270 In its decision, the Court examined four factors, and held
that these factors provide the means of deciding all future curtilage ques-
tions: "(1) the proximity of the area claimed to be curtilage to the home,
(2) whether the area is included within an enclosure surrounding the
home, (3) the nature of the uses to which the area is put, and (4) the
steps taken by the resident to protect the area from observation by peo-
ple passing by."'2

7 The Court, however, did not require that all, or any
combination, of factors be in alignment before it could reach a decision
on an extent-of-curtilage question. "Rather, these factors are useful ana-
lytical tools only to the degree that, in any given case, they bear upon the
centrally relevant consideration-whether the area in question is so inti-
mately tied to the home itself that it should be placed under the home's
'umbrella' of Fourth Amendment protection.2 72

In Gravley v. State,2 7 decided before Dunn, the court of appeals ap-
peared to consider, at least implicitly, these four factors, although its de-
cision turned primarily on its finding of one factor in particular, the steps
the resident took to protect the area from the observation of passers-
by.27' Two deputy sheriffs went to Gravley's residence on a tip that he
was growing marijuana in his garden. The deputies first asked for Gravley
at the house, but despite a codefendant's statement that Gravley would
be out in a minute, Gravley never came to the door. After a few minutes,
another resident told the officers that Gravley was in a barn behind the
house.2" One of the officers approached the barn, looked through an open
passageway, and saw someone on the other side of the barn "moving rap-
idly from place to place. ''27 6 The officer walked through the barn and
found defendant in the garden, pulling up marijuana plants and throwing
them over a fence.2

i

On appeal, defendant claimed that the garden was within the curtilage
and thus subject to fourth amendment protections. The court conceded
that the garden was within the classical definition of curtilage, but did
not find being within this definition dispositive of whether defendant
could claim a fourth amendment violation.2 78 The court recognized that

270. Id. at 1140.
271. Id. at 1139.
272. Id.
273. 181 Ga. App. 400, 352 S.E.2d 589 (1986).
274. Id. at 404, 352 S.E.2d at 593.
275. Id. at 401, 352 S.E.2d at 591.
276. Id.
277. Id.
278. Id. at 401-02, 352 S.E.2d at 591-92.
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fourth amendment protection traditionally addressed protection of prop-
erty, but that Katz v. United States27 shifted the emphasis from a prop-
erty interest to whether a person had a reasonable expectation of privacy
in the subject area.ss° The court concluded that "no rational person can
have a reasonable expectation of privacy in an open area such as a yard or
a garden even in the curtilage where the contents of the yard or garden
casually are open to public view."' 1 Thus, unlike the Supreme Court in
Dunn, the court of appeals was not unduly concerned with whether the
area in question was labelled as part of the curtilage: "the state of the law
has changed from a bare statement that protection is afforded because a
'garden is a part of the curtilage' to a question of whether one who ex-
poses contraband to open view even in the curtilage still may claim a
reasonable expectation of privacy. ' '

2

In a concurring opinion, Judge Beasley argued that the garden was
within the curtilage and that defendant could claim a reasonable expecta-
tion of privacy in it."3 Nevertheless, she found no fourth amendment vio-
lation, characterizing the officers' actions as a 'plain view' seizure.," The
dissent opined that adopting the majority's rule would eliminate the need
for search warrants because the rule would "give police the right to roam
over the curtilage at will, seizing any contraband or evidence that is not
completely hidden from view."' 2" In this post-Katz era, perhaps the
courts simply should retire the word curtilage from their fourth amend-
ment vocabulary.

Search Incident to Arrest. Oswell v. State2" concerned article I,
section I, paragraph XIII of the Georgia Constitution. 87 A police officer
saw defendant driving a car, knew that defendant's license was sus-
pended, and stopped defendant to issue a ticket and impound his car.

279. 389 U.S. 347 (1967).
280. 181 Ga. App. at 402, 352 S.E.2d at 592.
281. Id. at 403, 352 S.E.2d at 593 (emphasis added).
282. Id. at 405, 352 S.E.2d at 594.
283. Id. at 406-07, 352 S.E.2d at 595 (Beasley, J., concurring). From the physical layout

of the property, it is easy to see how Judge Beasley reached this conclusion. Defendant lived
in a trailer accessible from a driveway off of a dirt road running from a state road. Directly
behind the house was a car shed, behind the shed was a barn, and behind the barn was the
garden. This garden was about 100 feet long, contained vegetables of various types as well as
marijuana and was not visible from the roadway or the front yard. Id. at 406, 352 S.E.2d at
595.

284. Id. at 408, 352 S.E.2d at 596 (Beasley, J., concurring).
285. Id. at 409, 352 S.E.2d at 597 (Sognier, J., dissenting).
286. 181 Ga. App. 35, 351 S.E.2d 221 (1986).
287. G-A. CONsT. art. I, § 1, 1 13: "The right of the people to be secure in their persons,

houses, papers, and effects against unreasonable searches and seizures shall not be violated
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After placing defendant in the patrol car and issuing two tickets, the of-
ficer searched the passenger compartment of defendant's vehicle and
found a bag of marijuana. The jury convicted defendant for possessing
marijuana in violation of the Georgia Controlled Substances Act 2 8 The
majority, on appeal, determined that New York v. Beltonsg" was disposi-
tive not only of any federal constitutional claim, but also of defendant's
contention that the search was unreasonable under the Georgia Constitu-
tion's proscription against unreasonable search and seizure,2"9 which con-
tains language identical to that in the fourth amendment of the United
States Constitution.2" As the dissent noted, the majority rendered its de-
cision absent prior Georgia Supreme Court decisions construing the state
constitution concerning searches incident to arrest without exigent cir-
cumstances or probable cause. 2 The majority concluded that the ab-
sence of those cases did not deprive the court of appeals of jurisdiction . 3

Because the language in the state constitution was identical to that of the
fourth amendment and was "precise and unambiguous,"294 the Georgia
Court of Appeals determined that the trial court merely applied this un-
ambiguous term to the facts of the case, and did not construe the Georgia
Constitution.2 " The court's opinion establishes the federal constitutional
standard the court declared in Belton2 9

0 as the same standard to apply to
Georgia's similar constitutional provisions concerning searches incident to
arrest.

2 97

Consent to Search. Luke v. State2 9 8 concerned the validity of third-
party consent. As an added twist, the third party in Luke consented
under circumstances that made the consent's voluntariness suspect.2 "

The court convicted defendant on several drug charges and for possession
of a firearm by a convicted felon.3 0 0 The officers discovered all of the con-
traband during a warrantless search of defendant's home. Defendant's
wife's probation officer and several law enforcement officers conducted
the search pursuant to a condition of the wife's probation requiring her to

288. 181 Ga. App. at 35, 351 S.E.2d at 221; GA. CONST. art. 1, § 1, 1 13.
289. 453 U.S. 454, 460, reh'g denied, 453 U.S. 950 (1981).
290. 181 Ga. App. at 35-36, 351 S.E.2d at 222.
291. Id. at 35, 351 S.E.2d at 221.
292. Id. at 38, 351 S.E.2d at 224 (Beasley, J., dissenting).
293. Id. at 36, 351 S.E.2d at 222.
294. Id., 351 S.E.2d at 222-23.
295. Id. at 35-36, 351 S.E.2d at 222.
296. Id. at 35, 351 S.E.2d at 222.
297. Id.
298. 178 Ga. App. 614, 344 S.E.2d 452 (1986).
299. Id. at 616, 344 S.E.2d at 454.
300. Id. at 614, 344 S.E.2d at 453.
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submit herself and her property to warrantless searches for drugs-at any
time and by any proper officer."' After determining that there was at
least joint constructive possession of the contraband between defendant
and his Wife, the court addressed the legitimacy of the search itself.3 02

Because the wife, at the time a court entered her probation order, specifi-
cally acknowledged the warrantless search condition, the court deter-
mined that she "at least impliedly consented" 30 to the search; therefore,
the officer's reliance on that provision was authorized .3 "

The court, after finding authorization to search, considered whether the
officers invoked that authorization in good faith to monitor the wife's
compliance with the terms of her probation, or whether the authorization
was a ruse to conduct a warrantless search of the husband's belongings.30 5
The court held that the evidence supported the trial judge's finding that
the search was a legitimate exercise of the probation order's authorization
because the wife had several drug violations since her probation, which
was itself a disposition of a drug charge.'" The court equated the authori-
zation with a search pursuant to a valid consent:307

[Wlhen the prosecution seeks to justify a warrantless search by proof of
voluntary consent, it is not limited to proof that consent was given by
the defendant, but may show that the permission to search was obtained
from a third party who possessed common authority over or other suffi-
cient relationship to the premises or effects sought to be inspected."s

In his dissent, Judge Benham argued that the wife's consent was invol-
untary and that the state cannot use the fruits of a warrantless search
against someone other than the probationer.3 0 Considering numerous de-
cisions from other jurisdictions,1 0 Benham concluded that one cannot
voluntarily consent to a warrantless search when the alternative for refus-
ing to consent is imprisonment.31 Even assuming such a consent was vol-

301. Id. at 615, 344 S.E.2d at 453.
302. Id. at 616, 344 S.E.2d at 454.
303. Id.
304. Id.
305. Id.
306. Id.
307. Id. at 618, 344 S.E.2d at 455.
308. Id. (quoting United States v. Matlock, 415 U.S. 164, 171 (1974)).
309. Id. at 620-21, 344 S.E.2d at 457 (Benham, J., dissenting).
310. Id. at 620, 344 S.E.2d at 457 (Benham, J., dissenting) (citing Roman v. State, 570

P.2d 1235, 1241-42 (Alaska 1977); State v. Page, 115 Ariz. 131, 564 P.2d 82, 84 (1976), va-
cated, 115 Ariz. 156, 564 P.2d 379 (1977); Dearth v. State, 390 So. 2d 108 (Fla. Dist. Ct. App.
1980); State v. Peterson, 62 Mich. App. 258, 233 N.W.2d 250 (1975); State v. Means, 177
Mont. 193, 581 P.2d 406, 416 (1978) (dissenting opinion) (overruled in State v. Fogarty, 187
Mont. 393, 610 P.2d 140 [19801); Tamez v. State, 534 S.W.2d 686 (Crim. App. Tex. 1976)).

311. Id. at 620, 344 S.E.2d at 457 (Benham, J., dissenting).
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untary, courts should interpret the consent narrowly, as affecting only the
probationer.

312

Probationary status does not convert a probationer's family, relatives
and friends into 'second class' citizens . . . . These people are not
stripped of their right to privacy because they may be living with a pro-
bationer or [slhe may be living with them. . . .31 This case presents the
opportunity to fashion some rule in order to protect the rights of those
who live with a probationer whose probation is conditioned on warrant-
less searches of the residence. Failure to do so results in the present situ-
ation: a third person not under the warrantless search condition of pro-
bation loses his constitutional right to be free from unreasonable
searches and seizures by living with his probationer-spouse."

In Goodman v. State, 5 defendant agreed to allow a consent search,
after an officer read defendant his rights concerning the search. Defend-
ant then equivocated, stating that he did not really understand what the
officer was saying.3 1 On appeal, the court determined that defendant's
second thoughts did not amount to a withdrawal or limitation of his ini-
tial consent.

17

Even a clear withdrawal of consent did not help defendant in Laws v.
State.31" After an airport stop, Agent Markonni requested permission to
search the defendant's tote bag. At first, defendant consented to the
search, but then claimed that he did not understand his rights concerning
the search and finally stated that he wanted to talk to an attorney. The
agent then arrested defendant because defendant had given Markonni a
false name. The agent searched the bag incident to the arrest and discov-
ered the contraband.3 1  The court did not discuss whether the agent
would have arrested the defendant on the false name charge had defend-
ant consented to the search, or whether the consent would have affected
the legitimacy of the search .32  The court of appeals, however, addressed
this issue in Taylor v. State, at least in passing.3 1  Factually, that case
was almost identical to Laws. The arresting officer in Taylor admitted

312. Id. at 621, 344 S.E.2d at 457.
313. Id. at 622, 344 S.E.2d at 458 (quoting State v. Fogarty, 187 Mont. 393, 610 P.2d 140

(1980)).
314. Id. at 623, 344 S.E.2d at 458-59. See generally, Annotation, Validity Under Fourth

Amendment of Warrantless Search of Parolee or His Property by Parole Officer, 32 A.L.R.
FED. 155, 171, 190-92 (1977 & Supp. 1986).

315. 180 Ga. App. 347, 349 S.E.2d 216 (1986).
316. Id. at 347, 349 S.E.2d at 217.
317. Id. at 348, 349 S.E.2d at 218.
318. 180 Ga. App. 528, 349 S.E.2d 478 (1986).
319. Id. at 529, 349 S.E.2d at 479.
320. 180 Ga. App. at 347-48, 349 S.E.2d at 217-18.
321. 181 Ga. App. 703, 353 S.E.2d 619 (1987).
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that he would not have arrested defendant for giving a false name had
defendant voluntarily permitted the officer to search him, and had the
search not resulted in the discovery of contraband.322 The court of ap-
peals found no impropriety in the officer's search: "[T]here was probable
cause to arrest the [defendant] for the offense of giving a false name to a
law enforcement officer and consequently . . . the subsequent search of
his person was permissible as a search incident to a valid arrest."3 "

Both Laws and Taylor were airport cases in which defendants fit a
drug courier profile. The officers' subjective intent apparently was to
search for drugs because these defendants fit the profile. Because the of-
ficers also had an objective basis for the searches, that is, they searched
incident to lawful arrests, the legitimacy of the officers' underlying mo-
tives for the search did not trouble the court.32 4

C. Defendants' Statements

In-Custody Statements. When is an in-custody statement not an
'in-custody statement' for Miranda32 purposes? Defendant in Boutwell v.
State32 learned to his dismay that such a situation can occur. At the time
of the murder he committed, defendant was an inmate at a correctional
institution in Columbus. Correctional officers found the victim, another
inmate, dead in the dormitory shower. Immediately after they discovered
the body, they isolated every inmate in the dorm, gave the inmates pads
and pencils, and asked them to write down any helpful information re-
garding the incident. Later the same day, a Georgia Bureau of Investiga-
tion agent questioned defendant as a witness. No one gave defendant Mi-
randa warnings before defendant made two statements. The trial court,
however, admitted the statements. 327 The supreme court found no er-
ror.3 2 The commission of the crime behind prison walls necessitated an
investigation behind prison walls. All witnesses interviewed during the in-
vestigation were obviously in custody.32' "The custodial interrogation
which requires investigating officers to advise the person interrogated of

322. Id. at 704, 353 S.E.2d at 620.
323. Id.
324. See generally Maryland v. Macon, 472 U.S. 463 (1985); Scott v. United States, 436

U.S. 128, 138, reh'g denied, 438 U.S. 908 (1978); United States v. Robinson, 414 U.S. 218
(1973); United States v. Smith, 799 F.2d 704 (11th Cir. 1986); Dodd v. Beto, 435 F.2d 868,
870 (5th Cir. 1970), cert. denied, 404 U.S. 845 (1971); United States v. Bugarin-Casas, 484
F.2d 853, 854 (9th Cir. 1973), cert. denied, 414 U.S. 1136 (1974).

325. Miranda v. Arizona, 384 U.S. 436, reh'g denied, 385 U.S. 890 (1966).
326. 256 Ga. 63, 344 S.E.2d 222 (1986).
327. Id. at 66, 344 S.E.2d at 225.
328. Id., 344 S.E.2d at 226.
329. Id.
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constitutional rights to counsel and against self-incrimination is that in-
terrogation which occurs after the investigation has focused on an ac-
cused. 38'  The court found no error in the failure to give Miranda
warnings.33

Requests For An Attorney. In Newby v. State s 32 defendant ob-
jected to the use of his in-custody statement because he gave the state-
ment after he had requested an attorney. Police officers apparently ad-
vised defendant of his rights twice before defendant attended a
magistrate's hearing. According to the defendant's version of the facts,
defendant requested an attorney at this hearing. The officer who later
obtained the incriminating statement from defendant was at the hearing
and heard defendant's request. The trial court rejected defendant's chro-
nology of events, and the court of appeals deferred to the trial court's
ruling. 333 In dicta, however, the court stated: "Even assuming that [the
defendant] told the magistrate he wanted a postponement of the hearing
to obtain an attorney to represent him at the magistrate's hearing, there
is no indication. . . that he ever informed the police he wanted an attor-
ney before being questioned by them."3 3 4 Thus, the court found no harm,
even though the officer who later took defendant's statement heard de-
fendant's request for an attorney, because defendant did not direct the
request to the officer, and because the request did not specifically concern
giving a statement.335

Not only must a defendant make the correct type of request, he must
make the request at the correct time. In Johns v. State,33' police interro-
gators gave proper Miranda warnings to defendant, and defendant
waived his rights. 37 On appeal, defendant nevertheless claimed as error
the admission of his statement because it was undisputed that defendant
requested an attorney. At the conclusion of the interview, defendant
stated: "If ya'll are going to press charges,, let me know so I can [get] a
lawyer. '338 This request was clearly 'too little too late.'

What effect would defendant's statement in Johns have if he made it
just before the interview? The United States Supreme Court's decision in
Connecticut v. Barrett3 ° indicates the statement likely would be insuffi-

330. Id. at 66-67, 344 S.E.2d at 226.
331. Id. at 66, 344 S.E.2d at 225-26.
332. 178 Ga. App. 891, 345 S.E.2d 102 (1986).
333. Id. at 893, 345 S.E.2d at 105.
334. Id. (emphasis in original).
335. Id.
336. 181 Ga. App. 510, 352 S.E.2d 826 (1987).
337. Id. at 512, 352 S.E.2d at 828.
338. Id.
339. 107 S. Ct. 828 (1987).
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cient to terminate the interview.340 After officers advised defendant in
Barrett of his Miranda rights, defendant told police that he would not
give a written statement without his attorney, but that he would discuss
the crime with the police without his attorney.34' The Supreme Court de-
termined that such a statement did not constitute a request for counsel
for all purposes,3 4

' and that the officers therefore properly continued the
interview.3 43 "The fact that some might find Barrett's decision illogical is
irrelevant, for we have never 'embraced the theory that a defendant's ig-
norance of the full consequences of his decisions vitiates their voluntari-
ness.' "' The message is clear: defendants who lack the intelligence to
understand that there is no difference between written and oral state-
ments are simply out of luck.

Voluntariness. Two cases decided during the survey period ad-
dressed the effect a defendant's mental state, or statements made by the
interrogating officer, may have on the voluntariness of statements a de-
fendant subsequently gave. Defendant in Frymyer v. State3 45 appealed
his conviction for child molestation, claiming that his "limited intellectual
capacity"3 46 rendered him incapable of voluntarily waiving his constitu-
tional rights. The evidence indicated that he had attended school through
the eighth grade, but only had a third-grade level of proficiency in special
education classes, and could read and write "a little bit."34 7 On the other
hand, defendant indicated he was familiar with his Miranda rights be-
cause he received them when officers arrested him previously.348 The
court of appeals found that" '[tjhe fact that the defendant may have suf-
fered from a mental deficiency or that he [may have been] illiterate did
not render him incapable of making a valid confession.' ,,s49 Even so, a
defendant's mental condition is relevant in assessing voluntariness of
statements, and at some point should be dispositive.3

51

340. Id. at 830-31.
341. Id. at 831.
342. See generally Edwards v. Arizona, 451 U.S. 477, reh'g denied, 452 U.S. 973 (1981).
343. 107 S. Ct. at 832.
344. 107 S. Ct. at 833 (quoting Oregon v. Elstad, 470 U.S. 298, 316 (1985)). See also

Colorado v. Spring, 107 S. Ct. 851 (1987).
345. 179 Ga. App. 391, 346 S.E.2d 573 (1986).
346. Id. at 391, 346 S.E.2d at 573.
347. Id. at 392, 346 S.E.2d at 574.
348. Id.
349. Id. (quoting Coverson v. State, 162 Ga. App. 497, 292 S.E.2d 196, 197 (1982)). See

also Gates v. State, 244 Ga. 587, 261 S.E.2d 349, cert. denied, 445 U.S. 938 (1979); Johnson
v. State, 158 Ga. App. 333, 280 S.E.2d 379 (1981); Ivey v. State, 147 Ga. App. 227, 248
S.E.2d 334 (1978).

350. See, e.g., State v. Gardner, 254 Ga. 264, 328 S.E.2d 546 (1985); Kimbell v. State, 252
Ga. 65, 311 S.E.2d 465 (1984); Annotation, Mental Subnormality of Accused as Affecting
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A "hope of benefit" 3' and the "distress" 52 of the defendant were the
focal points of Cooper v. State.3 ' During an argument, the defendant
shot his girlfriend in the back. When police questioned defendant, he first
stated that the victim's boyfriend shot her. At some point in the inter-
view, an officer told the defendant, "[L]ook, just take your time and level
with me, 'cause I want to help you."354 Defendant then admitted that he
shot the victim. When police attempted a subsequent interview, defend-
ant refused to say anything else and requested an attorney. s5 On appeal,
defendant contended that he construed the officer's statement as an offer
of benefit, thus making the statement involuntary under Official Code of
Georgia Annotated section 24-3-50.1"' The supreme court disagreed, reit-
erating that "slightest hope of benefit"3 7 means a hope of receiving a
lighter sentence.355 Nor was the court impressed by defendant's complaint
that his confession was tainted because of his distress and concern for the
victim.359 The court found that to be a matter affecting the confession's
weight, not admissibility.360

D. Preliminary Proceedings

Grand Juries. In appealing his murder conviction, defendant in
Cochran v. State,361 claimed that the trial court erred in rejecting his
challenge to the array of the grand jury in Mitchell County.3 2 To support
his argument, defendant offered comparisons between the percentage of
blacks and females in Mitchell County with their percentage on the grand
jury list.3 6 3 The supreme court rejected this comparison, noting that "the
more significant information may be derived from a comparison of grand
jury composition and the age-eligible population (as persons under eigh-

Voluntariness or Admissibility of Confession, 8 A.L.R. 4th 16 (1981).
351. 256 Ga. 234, 235, 347 S.E.2d 553, 554 (1986).
352. Id.
353. 256 Ga. 234, 347 S.E.2d 553 (1986).
354. Id. at 235, 347 S.E.2d at 554.
355. Id. at 234, 347 S.E.2d at 553.
356. Id. at 235, 347 S.E.2d at 555. O.C.G.A. § 24-3-50 (1982) provides: "To make a con-

fession admissible, it must have been made voluntarily, without being induced by another
by the slightest hope of benefit or remotest fear of injury." 256 Ga. at 235, 347 S.E.2d at
555.

357. 256 Ga. at 235, 347 S.E.2d at 555.
358. Id. (citing Caffo v. State, 247 Ga. 751, 279 S.E.2d 678 (1981)).
359. Id., 347 S.E.2d at 554.
360. Id. at 236, 347 S.E.2d at 555. See generally F. INBAU, J. REiD & J. BUCKLEY, CRMI-

NAL INTERROGATIONS AND CONFESSIONS (3d ed. 1986).
361. 256 Ga. 113, 344 S.E.2d 402 (1986).
362. Id, at 115, 344 S.E.2d at 404.
363. Id.
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teen years of age are ineligible for jury service) . . . in determining
whether there is a fairly representative cross-section of the commu-
nity."3 4 After making this proper comparison, the court found a disparity
of six percentage points with respect to blacks and seven and one-tenth
percentage points with respect to women.365 The court did not find these
disparities so significant as to require reversal. 6

A very interesting discussion appears in the two concurring opinions in
Cochran. Justice Weltner focuses attention on what to do if a significant
disparity exists in a grand jury list." ' He argues for a procedure that al-
lows correcting that disparity without reversal. " If the appellate court
finds a significant disparity, the court should remand the case to the trial
court for presentment to a new, properly selected grand jury. The court
must insure that the new grand jury was unaware of the prior proceed-
ings. If the new grand jury failed to return a true bill of indictment, the
court would set aside the conviction. If the grand jury returned a no bill,
the court would acquit the defendant. If it returned a true bill on a lesser
charge, the defendant would proceed to trial on the new indictment. If
the grand jury returned a true bill on the original charge, the court would
conduct a hearing to verify the validity of the proceedings, and unless a
problem appeared, the original conviction would stand.3"

Justice Smith expressed "vigorous disagreement"370 with Justice
Weltner's proposal, arguing that it elevates judicial economy above per-
sonal rights.3 7 1 Recognizing that remand to a lower court is appropriate at
times, Justice Smith argued that remand is not the appropriate remedy
when the defendant was convicted on an indictment issuing from an im-
properly composed grand jury. In essence, Justice Smith argued that an
improperly composed grand jury cannot issue a valid indictment, and a
valid indictment is necessary for a trial court's jurisdiction. If the court
convicts the defendant on an invalid indictment, the conviction is void
simply for want of jurisdiction, and the court "cannot breathe new life
into a void conviction by remanding the case for a new indictment.13 7 As
a counterproposal, Justice Smith offers the following:

We can require the trial courts to hold hearings after the first indict-
ment, not the second as Justice Weltner suggests, to be certain that the

364. Id. (citations omitted).
365. Id.
366. Id,
367. Id. at 118, 344 S.E.2d at 406 (Weltner, J., concurring).
368. Id.
369. Id. at 122, 344 S.E.2d at 408-09 (Weltner, J., concurring).
370. Id. at 116, 344 S.E.2d at 404 (Smith, J., concurring).
371. Id.
372. Id. at 117-18, 344 S.E.2d at 406.
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grand jury was properly constituted. If the grand jury is found not to be
so, it can be corrected at that time, prior to trial. If the grand jury is
properly constituted, the hearing will foreclose future challenges to the
array .... ,13

State v. Williams374 cautions those administering oaths to grand jury
witnesses to adhere strictly to the form of the oath Official Code of Geor-
gia Annotated section 15-12-68 prescribes: "The evidence you shall give
the grand jury on this bill of indictment (or presentment, as the case may
be) (here state the case), shall be the truth, the whole truth, and nothing
but the truth. So help you God. 37 8 In Williams, the grand jury indicted
defendant for perjury and for making a false statement in a judicial pro-
ceeding, based on his testimony before a grand jury. Defendant's oath was
as follows: "Do you solemnly swear the testimony and evidence you are
about to present to this grand jury in the case of The State v. Rolland
Callahan, will be the truth, the whole truth and nothing but the truth, so
help you God." The trial court dismissed the perjury counts because the
oath was improper.3 7 The court of appeals affirmed, finding two deficien-
cies in the oath as administered.3 77 First, the oath did not say whether the
state sought a bill of indictment or presentment. Second, the oath did not
"state the case"378 because it failed to inform the witness of the crime'the
accused supposedly committed. 7 9 "'Unless the oath prescribed by the
statute is taken by the witness, his testimony before the grand jury does
not amount to evidence, and, if false, would not be a basis upon which
perjury or false swearing could be assigned.' "1380 In a reluctant concur-
rence, Judge Beasley argued that the majority's solution elevated form
over substance.

38

Although not at issue in Williams, the improper oath likewise could
affect adversely the state's case against Callahan, the subject of Williams'
testimony before the grand jury. Whether Williams' testimony was the
only evidence offered to the grand jury, the indictment might be invalid if
the grand jury returned a true bill against Callahan, based on the testi-
mony of this improperly sworn witness. If the indictment is invalid, then,
as Justice Smith pointed out in Cochran, a necessary prerequisite to the

373, Id. at 117, 344 S.E.2d at 405.
374. 181 Ga. App. 204, 351 S.E.2d 727 (1986).
375. O.C.G.A. § 15-12-68 (1985).
376. 181 Ga. App. at 204, 351 S.E.2d at 728.
377. Id. at 205, 351 S.E.2d at 729.
378. Id.
379. Id.
380. Id. (quoting Switzer v. State, 7 Ga. App. 7, 10, 65 S.E. 1079 (1909)).
381. Id. at 206, 351 S.E.2d at 729 (Beasley, J., concurring).
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trial court's jurisdiction is missing.38 2 Therefore, even if the court con-
victed Callahan, the conviction could not stand.

Finally, the General Assembly amended Official Code of Georgia Anno-
tated title 17, chapter 7, article 3 by adding a new code section.3 8 3 The
new section provides that if a court quashes two indictments on the same
offense, then this action bars any future prosecution for the offense.3 8 4

Severance. Defendant in Davis v. States s appealed his conviction on
two counts of rape, claiming that the court should have tried the two
counts separately. The first rape occurred February 20, 1985; the second
rape occurred June 4, 1985. The two rapes involved different victims and
the rapes occurred at separate places. Nevertheless, the court of appeals
found no error in the trial court's denial of defendant's motion to sever.3 1
After referring to the seminal case of Dingier v. State 36 and considering
the American Bar Association Standards on Joinder of Offense, " the
court determined that joinder was proper because the two crimes evi-
denced a "similar modus operandi. '3 s s

In Thompson v. State,3"s the court of appeals found that the trial
court's refusal to sever was reversible error.39 1 The court tried defendant
on a five-count indictment. The first two counts charged defendant with
incest against two stepdaughters; the third, fourth, and fifth counts
charged him with committing two aggravated assaults.3s3 On appeal, the
court saw no problem with joining the first two counts because both in-
volved defendant's sexual misconduct directed against defendant's step-
daughters while they lived with him.3 9 3 "Under such circumstances, even
had the [defendant] been tried separately on each of these charges, evi-

382. 256 Ga. at 117, 118, 344 S.E.2d at 406.
383. O.C.G.A. § 17-7-53.1 (Supp. 1987).
384. Id.
385. 180 Ga. App. 190, 348 S.E.2d 730 (1986).
386. Id. at 191, 348 S.E.2d at 730.
387. 233 Ga. 462, 211 SE.2d 752 (1975).
388. STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE 289 (1974).

"Two or more offenses may be joined in one charge, with each offense stated in a separate
count, when the offenses... : (a) are of the same or similar character, even if not part of a
single scheme or plan; or (b) are based on the same conduct or on a series of acts connected
together or constituting parts of a single scheme or plan." Id. at 291. "Whenever two or
more offenses have been joined for trial solely on the ground that they are of the same or
similar character, the defendant shall have a right to a severance of the offenses."

389. 180 Ga. App. at 191, 348 S.E.2d at 732 (citing Mack v. State, 163 Ga. App. 778, 778-
79, 296 S.E.2d 115, 116 (1982)).

390. 181 Ga. App. 163, 351 S.E.2d 483 (1986).
391. Id. at 165-66, 351 S.E.2d at 486.
392. Id. at 163-64, 351 S.E.2d at 484.
393. Id. at 165, 351 S.E.2d at 485.
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dence of the other offense would have been admissible to establish his
lustful disposition and state of mind."'

3"' The court, however, found no
connections between the sexual offenses and the aggravated assaults suffi-
cient to warrant including all in the same indictment.31o  Owens v.
State,3 96 in which murder, bigamy, and incest charges appeared in the
same indictment, did not sway the court because of the "unusual circum-
stances" of that case.397

When defendants are jointly indicted and the court then severs their
cases, the purpose of the severance is defeated if the prosecution offers
details of the results of one trial into evidence in the separate trial. In
Dorminy v. State,30 defendants Benjamin and Dorminy were indicted to-
gether, but the court severed their trials. The court tried Benjamin first,
and the jury convicted him. At Dorminy's subsequent trial, the state
called Benjamin as a witness and elicited testimony on the result of his
trial. Benjamin refused to answer any other questions after he gave this
information. The court of appeals found the only reason for that testi-
mony was to bolster other testimony tending to "fix the crime upon [de-
fendant] as being [the other] of those persons who were identified by the
prosecutor."" This was not a permissible use of the testimony because
Benjamin's conviction was not competent evidence of either joint action
or the guilt of the defendant."

Discovery. In Conley v. State,0 1 the court of appeals distinguished a
traffic stop from being "in custody" for purposes of Official Code of Geor-
gia Annotated section 17-7-210(a), 0" which requires that authorities pro-
vide defendants with their in-custody statements upon request. 0 3 Officers
stopped defendant for a traffic violation. While the officers talked to de-
fendant, it became apparent that defendant was intoxicated. When asked
about his condition, defendant made an incriminating statement and the

394. Id. (citations omitted).
395. Id. at 165-66, 351 S.E.2d at 486.
396. 233 Ga. 905, 213 S.E.2d 860 (1975).
397. 181 Ga. App. at 166, 351 S.E.2d at 486. The defendant in Owens married his daugh-

ter, lived with her and had sexual relations with her for many years. The court determined
that it would have been almost impossible to present evidence of the murder without also
presenting evidence of the other crimes. 233 Ga. at 910, 213 S.E.2d at 864.

398. 178 Ga. App. 653, 344 S.E.2d 475 (1986).
399. Id. at 654, 344 S.E.2d at 477 (quoting Gray v. State, 13 Ga. App. 374, 375, 79 S.E.

223, 224 (1913)).
400. Id. at 655, 344 S.E.2d at 477.
401. 181 Ga. App. 375, 352 S.E.2d 394 (1986).
402. O.C.G.A. § 17-7-20(a) (1982) provides in part: "At least ten days prior to the trial of

the case, the defendant shall be entitled to have a copy of any statement given by him while
in police custody ......

403. 181 Ga. App. at 376, 352 S.E.2d at 396.
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officers placed him under arrest. The state did not provide this statement
to defendant upon his proper request, but used the statement against de-
fendant at trial.4 0 4 The majority determined that detention during a traf-
fic stop does not amount to 'police custody;' therefore, the state did not
have to disclose defendant's statement.'0 5 In a dissenting opinion, Judge
Beasley believed the evidence was "abundantly clear""" that defendant
was in police custody when he made the statement because the officers
testified unequivocably that defendant was not free to leave even before
defendant made the statement.'07 In addition, Judge Beasley noted that
defendant did not make the incriminating statement until after the of-
ficers told him he would have to go with them to take a test. 08

Official Code of Georgia Annotated section 17-7-210(b),'40 9 which re-
quires the state to provide to the defendant "all relevant and material
portions"'410 of statements he or she made in custody, was the issue in
Dickey v. State.4'" When defendant requested his statements, the State
provided the following: "The defendant stated that he met a man in At-
lanta known as Slim; he went with Slim to a home, the purpose of going
to the home was to take everyone down.""" At trial, however, an investi-
gator testified in great detail about what defendant said.'13 The court
agreed with defendant that the summary the state provided was "woe-
fully inadequate,""'4 4 but found it highly probable that it did not contrib-
ute to the verdict and affirmed the conviction." 5 The court wrote: "This
is a plain and simple case of the evidence of the [defendant's) guilt, exclu-
sive of the custodial statement, being overwhelming. ' 4

16

404. Id., 352 S.E.2d at 395.
405. Id., 352 S.E.2d at 396.
406. Id. at 377, 352 S.E.2d at 396 (Beasley, J., dissenting).
407. Id.
408. Id. at 378, 352 S.E.2d at 397. Of course, the fact that the statement was spontane-

ous, being a product of police interrogation, would not have removed it from the disclosure
requirement of § 17-7-210, even if the Court had determined defendant was in custody when
he made it. See, e.g., Walraven v. State, 250 Ga. 401, 406, 297 S.E.2d 278, 282-83 (1982),
afj'd, 255 Ga. 276, 336 S.E.2d 798 (1985); Henderson v. State, 162 Ga. App. 320, 323, 292
S.E.2d 77, 80 (1982).

409. O.C.G.A. § 17-7-210(b) (1982) states: "If the defendant's statement is oral or par-
tially oral, the prosecution shall furnish, in writing, all relevant and material portions of the
defendant's statement."

410. Id.
411. 179 Ga. App. 383, 346 S.E.2d 864 (1986).
412. Id. at 384, 346 S.E.2d at 864.
413. Id.
414. Id. at 385, 346 S.E.2d at 865.
415. Id. (citing Wallin v. State, 248 Ga. 29, 279 S.E.2d 687 (1981)).
416. Id. In a dissenting opinion, Judge Beasley questioned whether the statement made

an impact on the jury and argued the statement testified to, at least provided evidence of a
material element of the offense, and accordingly, should have been excluded. 179 Ga. App.
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If defendants had problems during the survey period concerning their
in-custody statements, they did not fare much better when the issue was
the discovery of scientific reports."17 In White v. State,"4 8 defendant, on
trial for driving with more than .12% blood-alcohol count, properly re-
quested a copy of the blood alcohol test results. The state furnished a
copy of the wrong lab report to him and no one noticed the error until the
State sought to introduce the proper test results at trial. The trial court
refused to exclude evidence of the test, but allowed defendant: the oppor-
tunity to interview the intoximeter operator prior to the operator's testi-
mony regarding the results.4" The court of appeals opined that defendant
must not have relied on or prepared his case by the wrong report, or he
would have noticed the discrepancy.2 0 In addition, the court determined
that because the state gave defendant a lab report, albeit the wrong one,
exclusion was improper: "The only circumstance making the exclusionary
rule applicable is the failure of the prosecuting attorney to afford discov-
ery at all. . . . Only if no copy at all had been furnished by the district
attorney would the exclusionary rule have applied."'21 Judge Benham, in
dissent, noted that a brief mid-trial recess to interview the witness "is
tantamount to failing altogether to furnish a report"'42 and warned that
allowing the state to satisfy Official Code of Georgia Annotated section
17-7-2114s3 by furnishing a defendant with any lab report would "emascu-
late the statute''2 and "open the door to potential abuse by the
State.",425

A word of warning to prosecutors regarding furnishing witness lists ap-
pears in Allison v. State.42  Official Code of Georgia Annotated section
17-7-110 states the general rule on the subject:427

at 386, 346 S.E.2d at 866 (Beasley, J., dissenting).
417. O.C.G.A. § 17-7-211(b) (1982) provides:

In all criminal trials. . . the defendant shall be entitled to have a complete copy
of any written scientific reports in the possession of the prosecution which will be
introduced in whole or in part against the defendant by the prosecution in its
case-in-chief or in rebuttal. The request for a copy of any written scientific reports
shall be made by the defendant in writing. . . at arraignment or within any rea-
sonable time prior to trial ....

418. 181 Ga. App. 170, 351 S.E.2d 536 (1986).
419. Id. at 170, 351 S.E.2d at 536.
420. Id. at 171, 351 S.E.2d at 537.
421. Id. (quoting Law v. State, 251 Ga. 525, 528, 307 S.E.2d 904, 906 (1983)).
422. Id. at 172, 351 S.E.2d at 538 (Benham, J., dissenting) (quoting Taylor v. State, 172

Ga. App. 408, 410, 323 S.E.2d 212, 214 (1984)).
423. O.C.G.A. § 17-7-211 (1982).
424. 181 Ga. App. at 173, 351 S.E.2d at 538 (Benham, J., dissenting).
425. Id.
426. 256 Ga. 851, 353 S.E.2d 805 (1987).
427. O.C.G.A. § 17-7-110 (Supp. 1987).
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Prior to his arraignment, every person charged with a criminal offense
shall be furnished,. . . on demand, with a list of the witnesses on whose
testimony the charge against him is founded. Without the consent of the
defendant, no witness shall be permitted to testify for the state whose
name does not appear on the list of witnesses as furnished to the defend-
ant ....

When the state calls unlisted witnesses in rebuttal, however, names of
rebuttal witnesses do not have to appear on the witness list furnished to
the defendant.2 8 Allison, in effect, places a limit on this exception to the
disclosure rule.

In Allison, the jury convicted defendant of child molestation and the
court of appeals affirmed his conviction. 410 The supreme court granted
certiorari to determine, inter alia, the propriety of the state's rebuttal
testimony. At trial, after the victim testified about the molestation during
the state's case-in-chief, defendant took the stand, denied the allegations,
and suggested that his ex-wife encouraged the victim to fabricate the
story. On rebuttal, the state called a professor of behavioral sciences, a
child therapist, and a clinical psychologist to testify about the 'child-sex-
abuse accommodation syndrome.' The prosecution claimed it offered this
testimony to rebut defendant's testimony that the victim was lying and
that the state coached the victim. The supreme court, however, deter-
mined that the three experts were not "true rebuttal witnesses: '430 "[I]t is
apparent that the state anticipated the defendant's testimony in this re-
gard, and that the witnesses were an important part of the state's main
case. . . . The state's withholding of the names of these witnesses consti-
tutes precisely the type of prosecutorial conduct that O.C.G.A. § 17-7-110
is designed to prohibit. '431

In a dissenting opinion, Justice Hunt pointed out that the state gave
defendant an opportunity to interview the witnesses, which defendant
did.'"2 He was also given the opportunity to obtain his own experts, but
at no time requested a continuance to do so.133 Justice Hunt found that
the prosecution met the underlying purpose of Official Code of Georgia

428. See, e.g., Forney v. State, 255 Ga. 316, 338 S.E.2d 252 (1986); Gibbons v. State, 248
Ga. 858, 286 S.E.2d 717 (1982); Rowell v. State, 176 Ga. App. 309, 335 S.E.2d 689 (1985);
Gibby v. State, 166 Ga. App. 413, 304 S.E.2d 518 (1983); Hudgins v. State, 153 Ga. App. 603,
266 S.E.2d 284 (1980); Savage v. State, 152 Ga. App. 392, 263 S.E.2d 218 (1979); Hearn v.
State, 145 Ga. App. 469, 243 S.E.2d 728 (1978).

429. Allison v. State, 179 Ga. App. 303, 346 S.E.2d 380 (1986), rev'd, 256 Ga. 851, 353
S.E.2d 805 (1987).

430. 256 Ga. at 854, 353 S.E.2d at 808.
431. Id. (emphasis added).
432. Id. at 854-55, 353 S.E.2d at 809 (Hunt, J., dissenting).
433. Id.
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Annotated section 17-7-110.'
It is difficult to tell just what makes a rebuttal witness 'an important

part of the state's main case,' and not a 'true rebuttal witness.' The wit-
nesses obviously do not have to testify about an element of the crime.
There is no indication in the majority's opinion that the warning applies
only when the witnesses are experts. What if the state calls a rebuttal
witness who offers very important testimony and the State can show that
it was not "anticipating the defendant's testimony?" Is the Allison ruling
limited to when a defendant takes the stand, or is rebuttal testimony of
any defense evidence subject to the proscription? These and other ques-
tions the court's decision raised remain unanswered.

Uniform Superior Court Rules 31.1438 and 31.3486 list prerequisites the
state must meet if it intends to offer evidence at trial of the defendant's
past conduct that is similar to the conduct for which the defendant is on
trial. Included is the requirement that the defendant receive notice, in
writing, about what prior conduct the state will offer as evidence and cer-
tain details about that conduct.438 In three cases decided during the sur-
vey period, Sweatman v. State,'4 8  Hall v. State,4 3' and Stewart v.
State, ' the court of appeals indicated its reluctance to interpret these
rules hypertechnically. 41 Rather, the inquiry is whether the state sub-
stantially complied, and, if not, whether noncompliance deprived a de-
fendant of any substantial rights under the circumstances of the case.442

Double Jeopardy. In Powe v. State,'44 a Georgia state patrolman
stopped the automobile defendant drove because defendant improperly
changed lanes. During the stop, the patrolman discovered a large amount
of marijuana and a gun in the car. As a result, authorities charged de-

434. Id. The suggestion was made that section 17-7-110 be amended to require the State,
or both parties to reveal on request the existence and identity of each expert connected with
the case. Id. at 855 n.1, 353 S.E.2d at 809 n.1.

435. GA. UNIFORM SUP. CT. R. 31.1.
436. GA. UNIFORM SUP. CT. R. 31.3.
437. Uniform Superior Court Rule 31.3(B) states in pertinent part: The notice shall be

in writing, served upon the defendant's counsel, and shall state the transaction, date,
county, and the name(s) of the victim(s) for each similar transaction or occurrence sought to
be introduced. Copies of accusations or indictments, if any, and guilty pleas or verdicts, if
any, shall be attached to the notice.

438. 181 Ga. App. 474, 352 S.E.2d 796 (1987).
439. 181 Ga. App. 92, 351 S.E.2d 236 (1986).
440. 180 Ga. App. 266, 349 S.E.2d 18 (1986).
441. 181 Ga. App. 474, 474-75, 352 S.E.2d 796, 797 (1987); 181 Ga. App. 92, 94, 351

S.E.2d 236, 238 (1986); 180 Ga. App. 266, 266-67, 349 S.E.2d 18, 19 (1986).
442. See Sweatman v. State, 181 Ga. App. 474, 474-75, 352 S.E.2d 798, 797, cert.

granted, 356 S.E.2d 503 (1987).
443. 181 Ga. App. 429, 352 S.E.2d 783 (1986), cert. granted, 356 S.E.2d 503 (1987).
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fendant with the felonies of trafficking in marijuana and possession of a
firearm during the commission of a felony. Prior to a disposition of either
case, defendant's attorney told the assistant solicitor of the traffic viola-
tion, that his client was from out of town, and that defendant had re-
mained in jail for some time because he could not post bond. Defendant's
attorney asked the solicitor to dispose of the traffic violation as quickly as
possible. The assistant solicitor was not aware of the pending felony
charges and defendant's attorney did not mention them. After the de-
fendant pled guilty in state court, and the court sentenced him to pay
court costs, the assistant solicitor learned of the felony charges. He then
told the state court judge, who promptly made the following notation be-
neath defendant's signature on his plea to the traffic offense: "The above
plea of guilty is hereby withdrawn and the plea in the foregoing case hav-
ing been improvidently entered, the same is hereby withdrawn and the
case being transferred to the superior court the within accusation is nolle
prossed on motion of the assistant solicitor . . .,.

Defendant's attorney then filed a plea in bar in superior court, con-
tending that "by allowing"4 4 5 the guilty plea on the traffic offense that
arose from the same transaction, the state lost its right to prosecute the
felony charges, pursuant to Official Code of Georgia Annotated sections
16-1-7(b) and 16-1-8(b).441 The court of appeals affirmed the trial court's
denial of the plea in bar, finding the judge's action not so much a with-
drawal of the defendant's guilty plea on the traffic charge as it was a re-
versal of his prior decision to accept the plea."4 Because the judge had
not yet signed defendant's sentence, there was no completed former pros-
ecution within the meaning of sections 16-1-7(b) and 16-1-8(b) .4 4 There
is some question about whether the court of appeals' decision would have
been different even if the state court judge had signed the sentence: "The
defense attorney's actions in this case clearly constituted an intentional
manipulation and misuse of the process which should not be
condoned.

'4 4

Another double jeopardy issue arose in George v. State,450 which
stemmed from a retrial situation. In defendant's first trial on charges of

444. 181 Ga. App. at 429, 352 S.E.2d at 783.
445. Id. at 430, 352 S.E.2d at 785.
446. O.C.G.A. §§ 16-1-7(b), 16-1-8(b) (1984).
447. 181 Ga. App. at 430, 352 S.E.2d at 785.
448. Id. at 430-31, 352 S.E.2d at 785-86 (citing O.C.G.A. §§ 16-1-1(b), 16-1-8(b) (1984)).
449. Id. The Court also quoted language from State v. McCrary, 253 Ga. 747, 325 S.E.2d

151, 152 (1985) that "one who misuses the system, through no fault of the state, should not
be able to successfully raise a plea in bar which arises because of his manipulation. .. " 181
Ga. App. at 430, 352 S.E.2d at 785.

450. 180 Ga. App. 548, 349 S.E.2d 473 (1986), cert. granted, 354 S.E.2d 156 (1986), rev'd,
257 Ga. 176, 356 S.E.2d 882 (1987).
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rape and aggravated sodomy, the trial judge declared a mistrial because
the defense attorney's questioning of witnesses violated the "rape shield
law.""' After reindictment on the same charges, defendant filed a plea of
former jeopardy, which the trial court denied."" The court of appeals up-
held the trial court's denial, finding it a proper exercise of discretion,
even over a criminal defendant's objection: "a retrial is not barred where
there is manifest necessity for the declaration of a mistrial or the ends of
public justice would be defeated by allowing the trial to continue.'" If
defense counsel's questions violated the rape shield law, the court of ap-
peals held, "declaration of a mistrial is certainly in implementation of a
legitimate state policy."' The supreme court, however, reversed, holding
that a mistrial was unnecessary.45s The court reasoned that a jury instruc-
tion would have cured any possible violation of the rape shield law.""

In State v. Jorgensen,'4
5 the trial court declared a mistrial because of

defendant's improper conduct; that conduct did not later prevent defend-
ant's successful plea of former jeopardy. 4' s During defendant's trial for
driving under the influence, he attempted to befriend a juror. The juror
informed the trial court of this contact, but the trial court took no imme-
diate action and reserved the right to declare a mistrial, if necessary, at
the trial's conclusion. When the jury returned a verdict of not guilty the
court declared a mistrial based on defendant's improper conduct, and or-
dered the case to be retried.'" Defendant then filed a plea of former jeop-
ardy, which another judge of the trial court sustained.4 6

1 On appeal, the
State argued that the mistrial was proper and that it should not bar de-
fendant's retrial because the trial judge based his ruling on defendant's
inappropriate conduct."" The court of appeals noted the general principle
the state relied upon, but held that another "equally valid legal principle"
should govern: "every fact which is ground for mistrial must be taken
advantage of before a verdict is rendered .. 462 The trial court simply

451. O.C.G.A. § 24-2-3 (1982).
452. 180 Ga. App. at 549, 349 S.E.2d at 474.
453. Id. (quoting Davis v. State, 170 Ga. App. 748, 318 S.E.2d 202, 203 (1984)).
454. Id. at 550, 349 S.E.2d at 474 (quoting Abdi v. State, 249 Ga. 827, 829, 294 S.E.2d

506, 508 (1982)).
455. 257 Ga. at 176-77, 356 S.E.2d at 882, 883.
456. Id. at 177, 356 S.E.2d at 883.
457. 181 Ga. App. 502, 353 S.E.2d 9 (1987).
458. Id. at 503, 353 S.E.2d at 10.
459. Id.
460. Id., 353 S.E.2d at 9-10.
461. Id., 353 S.E.2d at 10. In support of its argument, the state relied on Abdi v. State,

249 Ga. 827, 294 S.E.2d 506 (1982).
462. 181 Ga. App. at 503, 353 S.E.2d at 10 (quoting Hatcher v. State, 176 Ga. 454, 460,

168 S.E. 278, 281 (1933)).
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had no authority to grant a mistrial once a jury acquitted defendant.' 3

Other Developments. Several cases during the survey period dealt
with the issue of a defendant's competency to stand trial. The supreme
court, in Brown v. State,"" considered when the state could introduce
evidence at a defendant's competency trial of the crimes for which he was
charged. In Brown, defendant relied upon Crawford v. State,' and
claimed that any such evidence was irrelevant at a competency trial on a
special plea of insanity.-" The court determined that evidence of crimes
for which defendant was charged was admissible if it illustrated defend-
ant's understanding of the nature of the crimes and his awareness that he
would face charges. 1

1
7

In Jackson v. State,'46 the court of appeals considered whether Ake v.
Oklahoma"' applied to the issue of a defendant's competency to stand
trial. Although Ake concerned the appointment of a psychiatrist to aid
with an insanity defense, the court in Jackson determined that Ake's
guidelines also were appropriate for competency issues.4"' The court,
however, noted that the Ake requirements do not apply until a defendant
presents evidence that raises a bona fide doubt about his competence to
stand trial. 7 1

In Patterson v. Faircloth, ' a case of first impression in this state, the
supreme court considered whether a superior court on its own motion,
and over defense objection, may order a change of venue because the
court could not impanel a fair and impartial jury in the county where
defendant allegedly committed the crime. The Eleventh Circuit Court of
Appeals overturned defendant's first conviction on two counts of mur-

463. Id.
464. 256 Ga. 387, 349 S.E.2d 452 (1986).
465. 240 Ga. 321, 240 S.E.2d 824 (1977).
466. 256 Ga. at 388, 349 S.E.2d at 453.
467. Id. at 389, 349 S.E.2d at 454.
468. 180 Ga. App. 774, 350 S.E.2d 484 (1986).
469. 470 U.S. 68 (1985). (The Court stated that there are three relevant factors in deter-

mining whether the state must provide an indigent defendant with access to a psychiatrist:
1) the private interest that will be affected if the safeguard is to be provided; 2) the state's
interest that will be affected if the safeguard is to be provided; and 3) the probable value of
the additional or substitute safeguards that are sought and the risk of an erroneous depriva-
tion of the affected interest if those safeguards are not provided. Id. at 77. Applying these
factors, the court held that "when a defendant demonstrates to the trial judge that his san-
ity at the time of the offense is to be a significant factor at trial, the state must, at a mini-
mum, assure the defendant access to a competent psychiatrist .... " Id. at 83.).

470. 180 Ga. App. at 775, 350 S.E.2d at 485 (citing Ake v. Oklahoma, 470 U.S. 68 (1985)).
471. Id. at 776, 350 S.E.2d at 486.
472. 256 Ga. 489, 350 S.E.2d 243 (1986).
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der.47
3 Upon retrial, the court declared a mistrial after the jury was una-

ble to reach a verdict." 4 The trial court on its own motion then entered
an order changing venue because "an impartial jury [could not] be ob-
tained in Crisp County . . . . 4" Defendant, after the trial court denied
his initial petition for writ of prohibition, filed a writ of prohibition in the
Georgia Supreme Court, which that court granted.47 The supreme court
held that the superior court was without authority, under the circum-
stances, to change venue.47

7 The court, however, did not hold that a de-
fendant has an absolute constitutional right to a trial in the county where
the crime occurred.478 Instead, the court based its decision on provisions
in state law47 9 that it interpreted as denying the superior court the power
sua sponte to change venue over a defendant's objection.8 0

The General Assembly amended Official Code of Georgia Annotated
section 17-7-170(a),' s which concerns an accused's demand for trial in
noncapital cases. 82 The statute now provides that when an accused files a
demand for trial, the demand is binding only in the court in which the
accused filed it, unless the case is transferred to another court without a
request from the defendant.48 3 This amendment should eliminate the
problem with the statute that surfaced in State v. Bostwick.48

4 In Bost-
wick, defendant filed the original demand for trial in recorder's court.
Subsequently, the case was transferred to the state court for prosecution,
but the court inadvertently did not send the demand for trial when it
forwarded the file. Thus, the state court solicitor was unaware of a pend-
ing demand. After several terms of state court, defendant moved for and
received an acquittal based on the state's failure to try him timely pursu-
ant to his demand.4  The court of appeals, affirming the trial court's de-
cision, ruled that the clerical error in failing to transfer the demand with
the rest of the file did not relieve the state of its obligation under the
demand. 88

473. Patterson v. Austin, 728 F.2d 1389, 1396 (11th Cir. 1984), rev'g sub nom. Patterson
v. State, 239 Ga. 409, 238 S.E.2d 2 (1977). (Later proceeding Patterson v. Faircloth, 256 Ga.
489, 350 S.E.2d 243 (1986)).

474. 256 Ga. at 489, 350 S.E.2d at 244.
475. Id.
476. Id. at 492-93, 350 S.E.2d at 247.
477. Id.
478. Id.
479. GA. CONST. art. VI, § 2, para. 8; O.C.G.A. § 17-2-2(a); 17-7-150(a), (b) (1982).
480. 256 Ga. at 492-93, 350 S.E.2d at 245.
481. O.C.G.A. § 17-7-170(a) (Supp. 1987).
482. Id.
483. Id.
484. 181 Ga. App. 508, 352 S.E.2d 824 (1987).
485. Id. at 508, 352 S.E.2d at 825.
486. ld. at 509, 352 S.E.2d at 825.
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There were many other interesting cases that concerned the legion of
issues which appear during preparation for trial.4"" Time and space limi-
tations unfortunately preclude discussion of those cases.

E. Trial

Voir Dire-'Batson' Challenges. Because the United States Su-
preme Court decided Batson v. Kentucky"" on April 30, 1986, last year's
survey article could only include a footnote reference to the case."" A
brief statement of Batson is thus in order, because the case has spawned
much litigation, in Georgia and across the nation. Batson, a black man,
was on trial in a Kentucky state court. During voir dire, the prosecutor
used his peremptory challenges to strike all black persons on the venire
and selected a jury that contained only white persons. The court over-
ruled defendant's objection to this practice, and the jury ultimately con-
victed defendant. The Kentucky Supreme Court affirmed the conviction.
The court found that defendant failed to demonstrate that the prosecutor
systematically struck black jurors, not only in his own case, but in other
cases as well, a practice which, if proven, would be grounds for reversal.
The United States Supreme Court reversed defendant-petitioner's con-
viction, rejected the lower court's test, and ruled that the equal protection
clause forbids the prosecution to use peremptory challenges to strike po-
tential jurors "solely on account of their race or on the assumption that
black jurors as a group will be unable impartially to consider the State's
case against a black defendant."4"" The court determined that a defend-
ant may make a prima facie showing of purposeful racial discrimination
in selection of the venire by relying solely on the facts concerning venire
selection in his case."" The defendant must show: (1) that he is a mem-

487. See, e.g., Birt v. State, 256 Ga. 483, 350 S.E.2d 241 (1986) (standard to apply in
motions to recuse); Larmon v. State, 256 Ga. 222, 345 S.E.2d 587 (1986) (questions regard-
ing alphabetical, numerical, and geographic patterns in the array of a traverse jury); State v.
McCracken, 181 Ga. App. 458, 352 S.E.2d 639 (1987) (effect of state's noncompliance with
an administrative rule of the Georgia State Patrol); Ayers v. State, 181 Ga. App. 244, 351
S.E.2d 692 (1986) (disclosure problems in dealing with wiretaps); Riley v. State, 180 Ga.
App. 409, 349 S.E.2d 274 (1986) (effect of trial court not allowing a defendant to attend the
defendant's pre-trial hearing); Mitchell v. State, 178 Ga. App. 244, 342 S.E.2d 738 (1986)
(credibility of a one on one show-up occurring a week after the incident); Dean v. State, 180
Ga. App. 770, 350 S.E.2d 489 (1986) (effect quashing an indictment has on demand for trial
filed previously); Brown v. State, 181 Ga. App. 795, 354 S.E.2d 3 (1987) (impact of prior
federal prosecution on state prosecution based on the same transaction).

488. 106 S. Ct. J712 (1986).
489. See Fierer, Criminal Law, Annual Survey of Georgia Law, 38 MERCER L. REV. 129,

173 n.502 (1986).
490. See Swain v. Alabama, 380 U.S. 202 (1965).
491. 106 S. Ct. at 1719.
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ber of a cognizable racial group and that the prosecutor exercised pe-
remptory challenges to remove from the venire members of that race; (2)
that peremptory challenges constitute a jury selection practice that per-
mits discrimination for those inclined to do so; and, (3) that circum-
stances indicate that the prosecutor used peremptory challenges to ex-
clude veniremen from the petit jury because of their race.4"2 Once the
defendant has made this prima facie showing, the prosecutor must articu-
late a race-neutral explanation for the exclusion that is related to the par-
ticular case to be tried.4 9

One of the reasons for Batson's popularity is undoubtedly that the Su-
preme Court specifically declined to formulate particular procedures for a
court to follow when a defendant makes a Batson challenge. 494 Mincey v.
State,'4" a survey period case, discussed the mechanics of a 'Batson chal-
lenge.' During jury selection in Mincey the state used all its peremptory
strikes and an all white jury resulted. Defense counsel moved for a con-
tinuance, arguing that the prosecution's systematically striking all blacks
on the forty-two member panel denied defendant the right to a jury of his
peers. The trial court summarily denied defendant's motion . 6 On appeal,
the state argued that the motion for continuance was not the proper way
to make a Batson challenge, and that the only proper way to challenge
the jury array is under Official Code of Georgia Annotated section 15-12-
162. 4 The court of appeals agreed that a motion for continuance was not
the usual procedural means for challenging jury composition, but refused
to exalt "form over substance."1 8 The court of appeals deemed defend-
ant's oral challenge at least as appropriate, if not more so, than a written
one and reversed and remanded for proceedings consistent with Batson
because the trial court did not require the prosecutor to explain his
actions."

In Hillman v. State,600 the trial court came closer to meeting Batson's
requirements. In Hillman, the court apparently inquired into the prose-
cution's reasons for its strikes after defendant challenged the strikes. The
court of appeals, however, found the procedure deficient because the trial
court failed specifically to rule on whether defendant made out a prima

492. Id. at 1722.
493. Id. at 1723.
494. Id. at 1724.
495. 180 Ga. App. 263, 349 S.E.2d 1 (1986), afj'd, 256 Ga. 636, 353 S.E.2d 814 (1987).
496, 180 Ga. App. at 264, 349 S.E.2d at 3.
497. Id. O.C.G.A. § 15-12-112 (1985) provides in part: "The accused may, in writing,

challenge the array for any cause going to show that it was not fairly or properly impaneled
or ought not to be put upon him . . . ." Id.

498. 180 Ga. App. at 264-65, 349 S.E.2d at 3.
499. Id. at 265, 349 S.E,2d at 3.
500. 182 Ga. App. 47, 354 S.E.2d 673 (1987).
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facie case of purposeful discrimination and, if so, whether the state gave a
sufficient neutral explanation for its actions."' The court also remanded
Hillman." 2

Although the appellate courts apparently will not require a specific
form for a Batson challenge, the timing of the objection remains impor-
tant. In Hamilton v. State10 3 and Ford v. State,5 0' defense counsel raised
Batson challenges for the first time on appeal. The court of appeals re-
fused to consider the challenges because "an error not raised below can-
not be reviewed by the appellate court."506

As the Georgia appellate courts continue to establish the specific man-
ner for handling Batson challenges, they undoubtedly will face some very
interesting questions. For instance, after the defendant has made out a
prima facie case, may the state explain its peremptory strikes in an in-
camera proceeding from which the defendant and his counsel are ex-
cluded? At least one court found this procedure acceptable, and held that
once a defendant makes a challenge, the defendant's participation is un-
necessary in the trial court's determination.506 Also, what should the court
consider in scrutinizing a prosecutor's explanation for exercising his pe-
remptory strikes against black veniremen; will it be sufficient if those ex-
planations are 'racially neutral' on their face? In Slappy v. State,07 the
Florida Third District Court of Appeals said 'no,' and listed additional
factors to consider in determining whether a prosecutor's strikes violated
Batson.50 1 Finally, what happens if a black defendant is in a jurisdiction
where blacks predominate and his jury is primarily black; can he ever
make out a prima facie Batson challenge under those circumstances? No,
according to the court in United States v. Cosby. °0 ' The court reasoned
that Batson applied to cases in which the target racial group is in the
minority.510

Voir Dire-Juror Bias. Two cases decided during the survey period

501. Id. at 49, 354 S.E.2d at 674.
502. Id. at 48-49, 354 S.E.2d at 674. There were other cases during the survey period

which were remanded for the same reason. See, e.g., Wise v. State, 179 Ga. App. 115, 346
S.E.2d 393 (1986); Sparks v. State, 180 Ga. App. 467, 349 S.E.2d 504 (1986), affd, 257 Ga.
97, 355 S.E.2d 658 (1987).

503. 181 Ga. App. 279, 351 S.E.2d 705 (1986).
504. 180 Ga. App. 807, 350 S.E.2d 816 (1986).
505. 181 Ga. App. at 280, 351 S.E.2d at 707. See also Bowden v. Kemp, 256 Ga. 70, 344

S.E.2d 233 (1986).
506. See United States v. Davis, 809 F.2d 1194, 1202 (6th Cir. 1987), cert. denied, 107 S.

Ct. 3234 (1987).
507. 503 So. 2d 350 (Fla. 2d D.C.A. 1987).
508. Id. at 355.
509. 529 F.2d 143 (8th Cir. 1976) (40 Cr. L. 2411, D.C., 1987).
510. Id. at 149.
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highlight a distinction that courts must make when the issue of juror bias
is raised. In Parisie v. State,51' a prospective juror stated on voir dire that
"he was not impartial between the State and the defendant, and could
not judge the case fairly."51 He further stated that previous events in his
life would influence him and that it would be very difficult for him to be
fair. The court of appeals ruled the trial court's refusal to excuse the juror
for cause was reversible error because the court could not "say that [the
juror] came to the case free from even a suspicion of prejudgment on the
issues to be tried. 513 A prospective juror in Harris v. State" " stated that
she was immediately defensive when someone mentioned the word
"rape," that the word frightened her, and that although she would try to
be fair and impartial, her feelings were strong and she was not sure she
could be totally unbiased. The court of appeals found no error in the trial
court's refusal to strike her for cause: "The fact that a potential juror
may have some doubt as to his impartiality, or complete freedom from all
bias, does not demand as a matter of law that the juror be excused for
cause . . . . The fear and doubt expressed here goes to the particular
offense, not the particular offender."51'

Witnesses. Several decisions during the survey period dealt with is-
sues concerning witnesses. In Caviness v. State,"'1 the trial court denied
defendant's request to inspect a report that a prosecution witness used to
refresh her recollection before testifying.117 The court of appeals ruled
that, although harmless error, the trial court's denial was improper518
The court based its decision on Baxter v. State, ' which held, for the
first time, that a defendant was entitled to this information.2 Nor did
the court make a distinction between notes the witness reviewed while on
the stand and those he reviewed "immediately prior to trial.""" The court
did not elaborate on what constitutes 'immediately prior to trial.'

According to Barnes v. State,22 there are times when the state may use
committal hearing testimony at trial in lieu of actual witnesses.52  De-

511. 178 Ga. App. 857, 344 S.E.2d 727 (1986).
512. Id. at 858, 344 S.E.2d at 729.
513. Id. at 859, 344 S.E.2d at 729.
514. 178 Ga. App. 735, 344 S.E.2d 528 (1986).
515. Id. at 736-37, 344 S.E.2d at 531 (emphasis added).
516. 180 Ga. App. 792, 350 S.E.2d 813 (1986).
517. Id. at 793-94, 350 S.E.2d at 815.
518. Id. at 794, 350 S.E.2d at 815.
519. 254 Ga. 538, 331 S.E.2d 561, cert. denied, 106 S. Ct. 269 (1985).
520. Id. at 548, 331 S.E.2d at 571.
521. 180 Ga. App. at 793, 350 S.E.2d at 815.
522. 256 Ga. 370, 349 S.E.2d 387 (1986).
523. Id. at 371, 372, 349 S.E.2d at 388.
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fendant in Barnes called two witnesses who testified for defendant at a
commitment hearing. At trial, however, the State sought to call the wit-
nesses, but could not find them. The court allowed the state to introduce
into evidence the witnesses' testimony from the commitment hearing af-
ter defendant satisfied the court they were inaccessible.2 4 Defendant
complained that this deprived him of his right to cross-examine these wit-
nesses. The supreme court determined that defendant received his right
to cross-examination because the same issues and parties were present at
the trial and the commitment hearing, and defendant himself called the
witnesses at the hearing: "A party with the confidence to call a witness
for direct examination could hardly complain later, about a denial of an
opportunity for cross-examination. '" 525

'Invoking the rule,' or sequestering witnesses, is often understood to
mean that the witnesses are sequestered from the courtroom and the
trial. The rule only requires, however, that the witnesses not hear each
other's testimony; no more is required. Defendants in Hayes v. State 52

invoked the rule of sequestration and the court sequestered the state's
witnesses while the state presented its case. The trial court allowed the
state's witnesses to be present in the courtroom while the defense
presented its case, and then allowed the witnesses to testify in rebuttal.52 7

The court of appeals found no violation of Official Code of Georgia Anno-
tated section 24-9-61528 because the statute only requires that the other
party's witnesses be examined out of the hearing of each other, and not
that they be precluded from hearing any portion of the trial . 29

Prosecution. One writer has characterized the Georgia courts' treat;
ment of prosecutors' arguments as "an almost unbelievable reluctance to
condemn some material in [prosecutors'] arguments which seems so prej-
udicial as to perhaps violate the defendant's right to a fair trial as guar-
anteed by the Constitution."55 Indeed, the appellate courts of this state
have allowed "open and far-ranging argument[s]," ' 'l but not without lim-

524. Id.
525. Id. at 372 n.2, 349 S.E.2d at 388 n.2.
526. 182 Ga. App. 26, 354 S.E.2d 655 (1987).
527. Id. at 28, 354 S.E.2d at 657.
528. O.C.G.A. § 24-9-61 (Supp. 1987) provides in part: " . . . in all cases either party

shall have the right to have the witnesses of the other party examined out of the hearing of
each other. The court shall take proper care to effect this object as far as practicable and
convenient, but no mere irregularity shall exclude a witness."

529. 182 Ga. App. at 29, 354 S.E.2d at 657 (citing Stevens v. State, 247 Ga. 698, 278
S.E.2d 398 (1981)); Hall v. Hall, 220 Ga. 677, 141 S.E.2d 400 (1965).

530. W. DANIEL, GEORGIA CRIMINAL TRIAL PRACTICE § 23-6 (9th ed. 1986).
531. Conner v. State, 251 Ga. 113, at 122 n.11, 303 S.E.2d 266, at 276 n.11 (1983) (quot-

ing Gregg v. Georgia, 428 U.S. 153, at 203 (1976)).
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its, and a stricter standard concerning those arguments may be develop-
ing. For instance, in Davis v. State," the court found the prosecutor's
rhetorical questions about who defendant's next victim would be, and
whether the jury could just release defendant not to be reversible error.533

The court, however, characterized the statements as "arguably offen-
sive,"5 3 4 and issued a warning to prosecutors and trial courts:

Prosecuting attorneys . . . must constantly be on guard against falling
into verbal excess of a kind or degree that will impinge upon the defend-
ant's rights .... Before launching off into flights of rhetorical overkill,
they should carefully weigh the possible benefits against the clear and
present danger of committing reversible error . . . . Moreover, the trial
court must also be alert to this problem and should, out of an abundance
of caution whenever such occasions arise, make it a point to rebuke coun-
sel and instruct the jury to disregard the possibly prejudicial statements,
whether or not there is a request to do so.53

In Hall v. State,3 6 the prosecution's argument crossed the line of pro-
priety and resulted in a reversal of the conviction.5 3

7 The prosecutor, in
his closing argument, referred to one of defendant's witnesses as a thief,
and later referred to defendant's crime as typical of those that people on
hard drugs commit; no evidence supported either statement. In finding
these comments reversible error, the court of appeals stressed the distinc-
tion between the responsibility of a public prosecutor and the responsibil-
ity of other advocates, and reiterated the need for the state to encourage
a "calm and dispassionate investigation of the charges against [a
defendant] .1,,138

Insanity/Guilty But Mentally Ill Defense. Two cases during the
survey period emphasized the attendant conceptual difficulties when a
defendant bases his defense on his mental state. In each case, defendant
claimed insanity, but the trier of fact returned a verdict of guilty but
mentally ill. In Stevens v. State,5 3' defendant and his wife were travelling
from Ohio to Florida when their car ran out of gas in Georgia on Inter-
state 75. During the next twenty-four hours, while stranded on the inter-
state, defendant beat or strangled his wife to death. He then walked to a

532. 178 Ga. App. 357, 343 S.E.2d 140 (1986).
533. Id. at 360-61, 343 S.E.2d at 143.
534. Id. at 360, 343 S.E.2d at 142.
535. Id., 343 S.E.2d at 143 (emphasis added).
536. 180 Ga. App. 881, 350 S.E.2d 801 (1986).
537. Id. at 881, 350 S.E.2d at 801.
538. Id. at 885, 350 S.E.2d at 805 (quoting Brown v. State, 57 Ga. App. 864, 865, 197 S.E.

82 (1938)).
539. 256 Ga. 440, 350 S.E.2d 21 (1986).
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nearby business and asked to buy gas "from born-again Christians."'54 He
said that he left his wife in the car where angels were guarding her. Later,
when police questioned him, defendant told them that his wife was pos-
sessed by Satan, that he had beaten Satan out of her, and that she would
arise the next day at noon, rid of the devil. A police search of defendant's
car revealed information indicating that defendant had a history of
mental problems, and that he was on medication. At trial, a forensic psy-
chiatrist testified that defendant suffered from a delusional compulsion
and could not distinguish right from wrong at the time of the murder.
Nevertheless, the trial court, in a bench trial, rejected defendant's claim
of insanity and found him guilty but mentally ill."'

On appeal, the supreme court recognized that it was defendant's bur-
den to prove his insanity by a preponderance of the evidence," 2 and that
the trier of fact was authorized to reject even uncontroverted defense tes-
timony on insanity .54 The court stressed, however, that at some point,
courts must discard the presumption of sanity; that is, when proof of in-
sanity is "overwhelming."'" The proper issue on appeal is "whether after
reviewing the evidence in the light most favorable to the state, a rational
trier of fact could have found that the defendant failed to prove by a
preponderance of the evidence that he was insane at the time of the
crime. '  In reversing defendant's conviction, the supreme court found
that the trier of fact was obligated to find that defendant suffered from a
delusional compulsion which overcame his will to resist committing the
crime. 54 The court was unimpressed that after the murder, defendant
wiped blood from the windows, hid his blood covered shirt and tee-shirt,
and asked about the death penalty in Georgia. While these actions might
be relevant if defendant based his insanity claim on Official Code of
Georgia Annotated section 16-3-2,"' they are irrelevant when delusional

540. Id. at 440, 350 S.E.2d at 21.
541. Id. at 441, 350 S.E.2d at 22.
542. See, e.g., Keener v. State, 254 Ga. 699, 701, 334 S.E.2d 175 (1985).
543. Murray v. State, 253 Ga. 90, 91-92, 317 S.E.2d 193 (1984).
544. Brown v. State, 250 Ga. 66, 295 S.E.2d 727 (1982).
545. 256 Ga. at 442, 350 S.E.2d at 22 (quoting Brown v. State, 250 Ga. 66, 295 S.E.2d 727

(1982)).
546. Id. O.C.G.A. § 16-3-3 (1984) states: "A person shall not be found guilty of a crime

when, at the time of the act, omission, or negligence constituting the crime, the person,
because of mental disease, injury, or congenital deficiency, acted as he did because of a
delusional compulsion as to such act which overmastered his will to resist committing the
crime."

547. O.C.G.A. § 16-3-2 (1984): "A person shall not be found guilty of a crime if, at the
time of the act, omission, or negligence constituting the crime, the person did not have
mental capacity to distinguish between right and wrong in relation to such act, omission, or
negligence."

[Vol. 39



CRIMINAL LAW

compulsion is the basis for the insanity claim.
The court's position regarding the relevance of defendant's subsequent

acts raises a question. One of the elements of a delusional compulsion is
that the delusion concerned a fact which, if true, would justify a defend-
ant's act." ' Would hiding evidence and asking about the death penalty
shed light on whether defendant really believed his actions were justified?
In other words, would those actions not indicate the "sincerity" of his
delusion, just as they indicate whether defendant really knew right from
wrong at the time? The supreme court in Stevens said no. "1

In Eason v. State,"' the Georgia Supreme Court faced another bizarre
factual situation and insanity claim. The court affirmed the jury's finding
of guilty but mentally ill, "

5 with two concurring opinions"  and two jus-
tices dissenting.

5 5
4

The jury found defendant guilty but mentally ill on two counts of mur-
der. The murders were the culmination of defendant's very strange be-
havior which had begun about a week before. As in Stevens, defendant's
conversation and conduct were of a religious ilk. He claimed to have been
"touched by God," told people in a restaurant that he was Jesus Christ
and made cross marks on his girlfriend's forehead until she bled. When
he shot his victims, he claimed they appeared to him as demons. The
arresting police officer testified that defendant was "rattling on about
Jesus Christ and Satan."555 At trial, one doctor testified that defendant
was psychotic. Two psychiatrists testified that he suffered from a delu-
sional compulsion and could not tell the difference between right and
wrong at the time of the killings. As in Stevens, the trier of fact did not
find defendant insane, but rather guilty but mentally ill.60 On appeal,
defendant contended that he overcame, by a preponderance of the evi-
dence, the legal presumption of his sanity.65 7

The supreme court affirmed defendant's conviction, because it deter-
mined, after reviewing evidence that both supported and rebutted the in-
sanity claim, that "a rational trier of fact could have concluded that a
preponderance of the evidence did not show that the killing of [the vic-
tims] occurred as a result of a delusional compulsion that overmastered

548. 256 Ga. at 443, 350 S.E.2d at 23.
549. Id. at 442, 350 S.E.2d at 22.
550. Id. at 443, 350 S.E.2d at 23.
551. 256 Ga. 701, 353 S.E.2d 188 (1987).
552. Id. at 704, 705, 353 S.E.2d at 191, 192.
553. Id. at 705, 706, 353 S.E.2d at 192, 193.
554. Id. at 706-09, 353 S.E.2d 193, 194.
555. Id. at 703, 353 S.E.2d at 190.
556. Id.
557. Id. at 704, 353 S.E.2d at 191.
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Eason's will.""
The reader is undoubtedly tempted to compare Eason with Stevens to

find that clear line of demarcation between them. According to Justice
Smith's dissent, that is a hopeless task because the majority's standard of
review "render[s] irrelevant any notions of consistency."559 Justice Smith
also argued that the majority incorrectly interpreted Georgia's guilty but
mentally ill statute560 to give a jury a third option concerning the degree
of culpability on the part of the defendant:

"Guilty but mentally ill" may now be a third choice of words that a jury
may choose in a case such as this case. That verdict, however, still means
guilty .... To use the new verdict as an excuse to change the standard
of review in cases such as this, to change the definition of an unaltered
statute, or to brand a man a murderer where the law and facts clearly
indicate that the man was not sane amounts to an amendment of the
statutes and the constitution of this state by this court in the name of
expediency. Perhaps one reversal of a conviction of an insane killer is all
this court can handle in one term.56'

It is obvious from Stevens and Eason that the court has not sent clear
signals about insanity and mental illness issues, perhaps because there
are none to send. Theories of mental illness or psychopathology are nu-
merous, and all have the consistency of warm jello. The supreme court
recoghized this problem in Hicks v. State,"2 another case it decided dur-
ing the survey period. In Hicks, the points of confusion were the meaning
of 'irresistible impulse,' and whether Georgia's insanity law was unconsti-
tutional because it excluded 'irresistible impulse' as a basis of insanity.
After discussing the inability of the experts even to agree on the term's
meaning, much less to treat people for it, the court determined that its
absence did not make Georgia's insanity laws unconstitutional."8

Right to Counsel/Ineffective Assistance. The issue before the

558. Id. at 706-07, 353 S.E.2d at 193 (Smith, J., dissenting). In comparing the two cases,
Justice Smith concludes that defendant Stevens was the more lucid of the two.

559. O.C.G.A. § 17-7-131 (Supp. 1987).
560. 256 Ga. at 708, 353 S.E.2d at 194.
561. Id. at 708-09, 353 S.E.2d at 194.
562. 256 Ga. 715, 352 S.E.2d 764 (1987), cert. denied, 107 S. Ct. 3220.
563. Id. at 726-27, 352 S.E.2d at 770. The courts rendered several other noteworthy deci-

sions concerning insanity and incompetency defenses during the survey period, and the au-
thor encourages the reader to consider those cases. See, e.g., Motes v. State, 256 Ga. 831,
353 S.E.2d 348 (1987) (effect of insanity defense on defendant's right to remain silent and
his refusal to speak with court's expert appointed pursuant to O.C.G.A. § 17-7-130.1); Al-
mond v. State, 180 Ga. App. 475, 349 S.E.2d 482 (1986) (procedure to follow when a pro se
defendant claims she is insane, but competent to stand trial and represent herself; effect of
an attorney testifying as to his client's competency); Harris v. State, 256 Ga. 350, 349 S.E.2d
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court of appeals in McCook v. State" was whether the trial court prop-
erly determined that defendant intelligently and competently waived his
right to counsel and elected to proceed pro se at trial. The trial court
appointed counsel for defendant, but defendant dismissed the appointed
counsel just before arraignment. On three subsequent occasions, the trial
court received a clear statement, on the record, of defendant's intention
to proceed without an attorney. Moreover, the court appointed an attor-
ney to sit with defendant during the trial to advise defendant on proce-
dural matters. The jury found defendant guilty on two counts of child
molestation and one count of aggravated sodomy.""

The court of appeals found that the trial court improperly determined
that defendant adequately waived his right to counsel.~" Although the
record showed that defendant validly chose to proceed pro se, there was
no indication that the court inquired about defendant's background or
experience, or that the court warned defendant of the dangers of proceed-
ing without counsel: "We are thus unable to conclude from the record on
appeal that appellant's waiver of counsel was knowing, voluntary and in-
telligent.51

6 7 Even so, the court found the error harmless beyond a rea-
sonable doubt.58 The court reviewed defendant's performance at his trial
and found that because defendant did a good job, it was unlikely that his
convictions were attributable to his decision to represent himself." ' De-
fendant likely would appreciate the compliment, although in his circum-
stance, the consolation prize leaves much to be desired.

In Boles v. State,57 0 the judge told defendant at his arraignment that
he needed to get an attorney; the court would not appoint one for him
because it appeared to the trial court that defendant was able to work
and raise the money to hire one. A year later, when the court called the
case for trial a second time, defendant appeared without counsel and in-
dicated that he would proceed pro se, despite the court's warnings about
doing so. The voir dire was interrupted several times to determine
whether defendant still wished to represent himself. Finally, the court ap-

374 (1986) (evidence "supporting" as opposed to "requiring" a finding of not guilty by rea-
son of insanity); Harris v. State, 181 Ga. App. 358, 352 S.E.2d 226 (1986) (when a threshold
determination should he made as to whether sanity will be a significant factor at trial, in
compliance with Lindsey v. State, 254 Ga. 444, 449, 330 S.E.2d 563, 566 (1985).

564. 178 Ga. App. 276, 342 S.E.2d 757 (1986).
565. Id. at 276, 342 S.E.2d at 758.
566. Id. at 277, 342 S.E.2d at 758. The applicable standard was originally set forth in

Johnson v. Zerbst, 304 U.S. 458 (1938). See also Clarke v. Zant, 247 Ga. 194, 275 S.E.2d 49
(1981).

567. 178 Ga. App. at 277, 342 S.E.2d at 759 (citations omitted).
568. Id.
569. Id. at 277-78, 342 S.E.2d at 759.
570. 178 Ga. App. 508, 343 S.E.2d 729 (1986).
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pointed an attorney present in the courtroom to assist defendant in pro-
cedural matters. At trial, the attorney took an active role in the defense
of the case. The jury, however, convicted defendant of possession of mari-
juana with intent to distribute.5 7 1 On appeal, defendant raised as error
the trial court's refusal to appoint counsel at arraignment. The court of
appeals reiterated that a defendant's entitlement to appointed counsel
does not depend on whether he is employed, but, on whether he is em-
ployable: "If the accused has means to employ counsel and is out upon
bond, and has opportunity to secure counsel, and neglects or refuses to do
so, the court is under no obligation or duty to appoint counsel to re-
present him.15 7 'Means to employ counsel' apparently refers not only to
money, but also to the ability to work and make money to hire counsel. 73

The court also rejected defendant's claim that he did not receive effective
assistance of counsel, noting that such a claim was unavailable to him:
"[Wihen a criminal defendant elects to represent himself, either solely or
in conjunction with representation or assistance by an attorney, he will
not thereafter be heard to assert a claim of ineffective assistance of coun-
sel with respect to any stage of the proceedings wherein he was counsel." 4

Charge of the Court. A significant amount of activity during the sur-
vey period concerned trial courts' charges to juries, particularly on
whether the charges were burden shifting in light of Sandstrom v. Mon-
tana 57 and its progeny. 7  The Georgia appellate courts focused on the
United State Supreme Court's decisions in Francis v. Franklin7 7 and
Rose v. Clark.57 The trial court in Franklin gave the following charge to
the jury on the issue of intent:

The acts of a person of sound mind and discretion are presumed to be
the product of a person's will, but the presumption may be rebutted. A
person of sound mind and discretion is presumed to intend the natural
and probable consequences of his acts, but the presumption may be
rebutted.579

571. Id. at 520, 343 S.E.2d at 732.
572. O.C.G.A. § 16-13-30 (Supp. 1987).
573. 178 Ga. App. at 510-11, 343 S.E.2d at 732 (citations omitted). But see Baldwin v.

State, 444 A.2d 1058 (Md. App. 1982).
574. 178 Ga. App. at 511-12, 343 S.E.2d at 733 (quoting Mullins v. Lavoie, 249 Ga. 411,

290 S.E.2d 472 (1982)).
575. 442 U.S. 510 (1979).
576. McKenzie v. Montana, 443 U.S. 903 (1979); Moye v. Connecticut, 444 U.S. 893

(1979); Heads v. Louisiana, 444 U.S. 1003 (1979).
577. 471 U.S. 307 (1985).
578. 106 S. Ct. 3101 (1986).
579. 471 U.S. at 311.
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The Supreme Court found that this charge violated the due process
clause of the fourteenth amendment because it created a mandatory pre-
sumption whereby the jury had to infer the presumed fact once the state
proved the predicate acts."8 The Court, however, left open the question
of whether such erroneous, burden shifting charges ever could constitute
harmless error.5 1

The Georgia Supreme Court considered this issue in White v. State.28

The trial court charged the jury in White with essentially the same lan-
guage that the trial court used in Franklin.583 The supreme court ac-
knowledged that the error was the same as in Franklin and compared the
facts in the two cases to decide if defendant's case presented a situation
in which the erroneous charge only amounted to harmless error 84 De-
fendant in White argued with the victim, fought the victim with a knife,
and after the victim knocked the knife from defendant's hand, defendant
pulled a pistol and shot the victim. His defense at trial was self-defense,
whereas Franklin's defense was accident. The court found the distinction
between the defenses decisive because "[t]he defenses of self-defense and
justification do not deny the intent to inflict injury, but claim authority
for the act under the legal excuse of reasonable fear of immediate serious
harm to oneself . . . ."6 Because defendant did not deny that he in-
tended to shoot the victim, an erroneous charge on intent did not influ-
ence the jury's verdict and thus was harmless.86

Defendant in White also argued that the trial court's charge on malice
was unconstitutional under Franklin. The court's instruction was that
"[mlalice shall be implied when no considerable provocation appears and
where all the circumstances of the killing show an abandoned and malig-
nant heart ... ."'" The supreme court found no error in this charge and
refused to interpret Franklin as requiring charges to contain any magic
language to pass constitutional muster.5 8

The Georgia Supreme Court decided White on April 23, 1986. In July

580. Id. at 325.
581. Id. at 326.
582. 255 Ga. 731, 342 S.E.2d 304 (1986).
583. Id. at 731-32, 342 S.E.2d at 305.
584. Id. at 732, 342 S.E.2d at 305 (citing Francis v. Franklin, 471 U.S. at 307); Connecti-

cut v. Johnson, 460 U.S. 73 (1983)).
585. Id. at 733, 342 S.E.2d at 306 (quoting Fields v. State, 167 Ga. App. 816, 818, 307

S.E.2d 712 (1983)).
586. Id. In dissent, Justice Gregory focused not on whether the defendant intended to

shoot the victim, but rather on what results he had intended the act of shooting to have.
Because there was no clear indication of that in the record, Justice Gregory could not see
the Sandstrom error as harmless. Id. at 735, 342 S.E.2d at 307.

587. Id.
588. Id.

19871



MERCER LAW REVIEW

of 1986, the United States Supreme Court decided Rose v. Clark,5 89 which
further illuminated the approach to take in determining whether a charge
that violates Sandstrom constitutes harmless error. Clark was charged
with and convicted of double murders, despite his claims of insanity and
lack of the requisite intent to kill. The trial court's charge to the jury on
malice was clearly burden shifting under Sandstrom, and a federal dis-
trict and appellate court determined that because the defendant asserted
a mens rea defense, the trial court's error could not be harmless.20 The
United States Supreme Court granted certiorari to determine whether the
lower court's harmless error analysis was correct.9 The Court found that
the harmless error analysis the lower courts used was incorrect because it
assumed that error could never be harmless in cases in which defendants
contest intent.5 92 Although some constitutional errors require automatic
reversal, those cases are the exceptions and not the rule; burden shifting
charges on intent are not automatically unconstitutional. 93 Instead,
"[wihere a reviewing court can find that the record developed at trial es-
tablishes guilt beyond a reasonable doubt, the interest in fairness has
been satisfied and the judgment should be affirmed."'5

1
4 "[Tlhe fact that

[a defendant] denie[s] that he ha[s] an intent to do any injury to another
. ..does not dispose of the harmless error question."5 95

The Georgia Court of Appeals applied Rose v. Clark in Lewis v.
State,5 69 in which the jury convicted defendant on three counts of forgery
in the first degree59' and three counts of forgery in the second degree. "

On appeal, defendant claimed as error the trial court's charge on first
degree forgery. The court had charged: "To knowingly pass as genuine a
forged instrument is conclusive of intent to defraud."5 9 9 The court of ap-
peals agreed that the instruction was unconstitutional."' The court also
found that the erroneous charged concerned a jury question, that is,
whether the state proved beyond a reasonable doubt that defendant had
the intent to defraud when he committed the forgeries. ' Applying the
Rose analysis, however, the court determined that the error did not re-

589. 106 S. Ct. 3101 (1986).
590. Id. at 3104.
591. Id. at 3105.
592. Id. at 3109.
593. Id.
594. Id. at 3107. See Chapman v. California, 386 U.S. 18 (1967).
595. 106 S. Ct. at 3109.
596. 180 Ga. App. 890, 351 S.E.2d 100 (1986).
597. O.C.G.A. § 16-9-1 (1984).
598. Id. § 16-9-2.
599. 180 Ga. App. at 890, 351 S.E.2d at 101.
600. Id. at 893, 351 S.E.2d at 103.
601. Id. at 891, 351 S.E.2d at 101-02.
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quire a reversal."' The court examined the whole charge, not just the
sentence that contained the error, and found that, on balance, the trial
court did not interfere with the jury's function of deciding whether de-
fendant had the requisite intent 03 The court also considered the over-
whelming evidence of defendant's intent. 0 ' The court concluded that
"[e]ven where the court instructs that the matter is 'conclusive,' the error
may be harmless. This occurs in cases where 'the predicate facts conclu-
sively establish intent, so that no rational jury could find that the defend-
ant committed the relevant criminal act but did not intend to cause
injury.' "605

In Williams v. State,606 the court of appeals deemed the trial court's
initial charge on intent proper even though it contained the word "pre-
sume."607 The court of appeals indicated that the crucial factor was not
whether the trial court used a particular word-although the court disap-
proved of "presumes;" the crucial factor was whether the charge's overall
thrust was in mandatory or permissive language. 08 The court found that
the trial court's second charge on intent, in which the language used was
identical to that condemned in Franklin, improperly shifted the bur-
den.6 " Nevertheless, the court found the error harmless, and affirmed the
conviction." 0 Defendant offered defenses of alibi, misidentification, and
in the alternative, insanity. The court's error in its charge on intent was
not reversible because these defenses did not place criminal intent at
issue."

Using the word 'presumed' was also at issue in Noggle v. State"1 2 and
Nevins v. State.6 3 In Noggle, the trial court charged the jury that wit-
nesses are "presumed to speak the truth unless they are impeached in
some manner ... .614 The Georgia Supreme Court found no error be-
cause the United States Supreme Court previously found that this pre-

602. Id. at 892, 351 S.E.2d at 102.
603. Id.
604. Id.
605. Id. at 891-92, 351 S.E.2d at 102 (quoting Rose v. Clark, 106 S. Ct. at 3108 (1986)).
606. 180 Ga. App. 893, 350 S.E.2d 768 (1986).
607. Id. at 893, 350 S.E.2d at 768.
608. Id. at 894, 350 S.E.2d at 769. See also Thompson v. State, 178 Ga. App. 723, 344

S.E.2d 696 (1986).
609. 180 Ga. App. at 894, 350 S.E.2d at 768.
610. Id. at 896, 350 S.E.2d at 770.
611. Id. at 895, 350 S.E.2d at 770 (citing Rose v. Clark, 106 S. Ct. 3101 (1986); White v.

State, 255 Ga. 731, 733, 342 S.E.2d 304 (1986); Wilson v. Zant, 249 Ga. 373, 383, 290 S.E.2d
442, cert. denied, 459 U.S. 1092 (1982); Lewis v. State, 180 Ga. App. 890, 351 S.E.2d 100
(1986)).

612. 256 Ga. 383, 349 S.E.2d 175 (1986).
613. 180 Ga. App. 260, 349 S.E.2d 17 (1986).
614. 256 Ga. at 385, 349 S.E.2d at 177.
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sumption of truthfulness charge was not unconstitutionally burden shift-
ing.a6' In its closing comment, however, the Georgia Supreme Court noted
that such a charge can be misleading and recommended that trial courts
discontinue its use.'16 In Nevins, defendant challenged the charge that
"every person is presumed to be of sound mind and discretion but this
presumption may be rebutted."'16 7 Defendant claimed that the language
was burden shifting and amounted to reversible error under Franklin.
The court of appeals disagreed, stating that Franklin applied to cases in
which the burden shifting charge concerned essential elements of the of-
fenses. "1 Because the presumption of sanity charge defendant in Nevins
complained of was unrelated to an element of the offense charged, the
court found Franklin inapplicable.61 '

A variety of other charging issues appeared during the survey period,
but spatial constraints preclude detailed discussion here. 20

Verdicts. The form of jury verdict presented problems in several cases
Georgia courts decided during the survey period. The jury convicted de-
fendant in Page v. State"" on two counts of murder and one count of
aggravated battery. Although the jury sentenced defendant to death, the
court set the sentence aside because of the manner in which the jury re-
turned it. Prior to trial, the state filed a "Notice of Intent to Seek Death

615. Id. (citing Cupp v. Naughten, 414 U.S. 141 (1973)).
616. Id. at 386, 349 S.E.2d at 177.
617. 180 Ga. App. at 260, 349 S.E.2d at 17.
618. Id.
619. Id.
620. See, e.g., Parker v. State, 256 Ga. 543, 350 S.E.2d 570 (1986), cert. denied, 107 S.

Ct. 1592, reh'g denied, 107 S. Ct. 2206 (1987) (effect of trial court's refusal to charge child
molestation as lesser included offense of rape); Coleman v. State, 256 Ga. 306, 348 S.E.2d
632 (1986) (when voluntary manslaughter charge must be given in a murder case); Scott v.
State, 255 Ga. 701, 342 S.E.2d 310 (1986) (pattern jury instruction examined in light of
Franklin); Steele v. State, 181 Ga. App. 695, 353 S.E.2d 612 (1987) (improper charge on
character evidence required reversal); Haggins v. State, 181 Ga. App. 530, 353 S.E.2d 12
(1987) (recharge on an issue may be as narrow as the court deems necessary to answer the
jury's question); Hayles v. State, 180 Ga. App. 860, 350 S.E.2d 793 (1986) (when a charge on
vehicular homicide second degree is required in a first degree vehicular homicide case); Mur-
ray v. State, 180 Ga. App. 493, 349 S.E.2d 490 (1986) (court's obligation when the jury asks
for a recharge); Thompkins v. State, 180 Ga. App. 473, 349 S.E.2d 768 (1986), cert. denied,
107 S. Ct. 1976 (1987) (effect of giving a voluntary manslaughter charge not requested);
Turner v. State, 180 Ga. App. 141, 348 S.E.2d 572 (1986) (result when the court modifies its
charge after closing argument, but refuses to allow the defendant to reargue based on the
changes and additions); Blair v. State, 179 Ga. App. 519, 347 S.E.2d 337 (1986) (incorrect
charge on presumption of innocence requires reversal); Hood v. State, 179 Ga. App. 387, 346
S.E.2d 867 (1986) (limited applicability of the "two-theories" charge); Trenor v. State, 178
Ga. App. 351, 343 S.E.2d 408 (1986) (propriety of giving an instruction on voluntary man-
slaughter intoxication, even when the defendant was not claiming intoxication as a defense).

621. 256 Ga. 191, 345 S.E.2d 600 (1986).
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Penalty," listing Official Code of Georgia Annotated section 17-10-
30(b)(2)"11 as the aggravating circumstance.1 3 This notice went to the
jury room, and when the jury returned with its verdict, it quoted the no-
tice verbatim. s 4 The supreme court found this verdict form did not show
the jury's intent "with sufficient clarity that this court can rationally re-
view the jury's findings," 2' and the court refused to 'speculate' concern-
ing whether the jury actually found the section 17-10-30(b)(2) aggravating
circumstance.

6 2
6

Justice Weltner argued in dissent that the jury's intent to impose the
death penalty was obvious.62 ' The jury returned a guilty verdict on two
murders and an aggravated battery. The jury then imposed the death
penalty, finding that defendant murdered one victim while defendant was
engaged in another capital felony; that is, murder or aggravated battery
of another of the victims. "Mere inartfulness of the jury's sentencing ver-
dict should not entitle [the defendant] to retrial. There can be no doubt
that the jury found, in its second verdict, exactly the same things that it
found in its first verdict-murder and aggravated battery." '  Could it be
that the court in reversing, considered the scrutiny the case would receive
'down the road,' and given another forum's proclivity to find error in such
cases, simply took the most prudent course?

In Loftin v. State,62 the trial court rejected the jury's initial verdict
because it was ambiguous and sent the jury back to redeliberate. On ap-
peal, defendant claimed the first verdict amounted to an acquittal, and
the trial court should not have given the jury a second chance to return a
guilty verdict. The confusion arose when the jury found defendant, who
was indicted for murder, "guilty of voluntary manslaughter by reason of
insanity." 30 After redeliberation, the jury found defendant guilty but
mentally ill. Defendant contended that the jury's specific finding of in-
sanity in the first verdict, negated the possibility of her legal guilt and,
therefore, the trial court improperly ordered the jury to reconsider its

622. O.C.G.A. § 17-10-30(b)(2) (1982).
623. O.C.G.A. § 17-10-30(b)(2) (1982) states the following as an aggravating circum-

stance which may support a death sentence: "The offense of murder, rape, armed robbery or
kidnapping was committed while the offender was engaged in the commission of another
capital felony or aggravated battery, or the offense or murder was committed while the of-
fender was engaged in the commission of burglary or arson in the first degree."

624. 256 Ga. at 187, 346 S.E.2d at 603.
625. Id. (quoting Romine v. State, 251 Ga. 208, at 213, 305 S.E.2d 93, at 98 (1983), cert.

denied, 107 S. Ct. 1912 (1987). See O.C.G.A. § 17-10-30(c) (1983).
626. 256 Ga. at 187, 346 S.E.2d at 603.
627. Id. at 188, 345 S.E.2d at 604 (Weltner, J., dissenting).
628. Id.
629. 180 Ga. App. 613, 349 S.E.2d 777 (1986).
630. Id.
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verdict. The court of appeals found no error in the trial court's action,
reasoning that because insanity is such a confusing legal concept, the ini-
tial verdict was not dispositive regarding defendant's criminal
responsibility.

[Wihen the jury's finding concerning appellant's "insanity" is considered
in the context of the entire verdict and of the applicable law, it is not at
all clear what may have been meant thereby. Since the jury's first effort
to return a verdict was "so uncertain and ambiguous[,J . . . the judge did
not err in refusing to receive it and, without intimating what the verdict
should be, in instructing the jury on the possible legal verdicts that they
might return under the indictment and the evidence and the forms of
such verdicts; in sending them back to the jury room; and, upon their
return with a legal verdict in proper form, which is fully supported by
the evidence, in receiving the verdict." 3 1

Under the inconsistent verdict rule, when acquittal of one charge neces-
sarily includes a finding against a fact essential to conviction for another
charge, a guilty verdict on the latter charge creates an irreconcilable con-
flict; such a case requires reversal of the conviction.62s This was the law in
Georgia prior to Milam v. State . 3  The Georgia Supreme Court in Mi-
lam, however, abolished the inconsistent verdict rule in criminal cases. 3 4

The court based its decision on the reasoning in United States v. Pow-
ell,"5 which then Chief Justice Hill adopted in his special concurrence to
Hines v. State.63

Although Milam concerned multiple charges against a single defendant,
a later case held the same principles applicable when multiple defendants
are charged with a single crime."' In Parker v. Mooneyham, 38 the su-
preme court found no error when the jury found defendant-Parker guilty
of murdering Douglas Archer, but only convicted Parker's jointly tried
codefendant of voluntary manslaughter.3

In a pair of survey period cases, the supreme court considered jury ver-
dicts that contained recommendations of life without parole. In West-

631. Id. at 614, 349 S.E.2d at 779 (quoting Gober v. State, 75 Ga. App. 505, 507, 43
S.E.2d 573, 575 (1947)). Although the court of appeals affirmed Loftin on this issue, the
court of appeals did reverse Loftin based on an erroneous charge by the trial court. Id. at
615, 349 S.E.2d at 779.

632. See Conroy v. State, 231 Ga. 472, 202 S.E.2d 398 (1973); Jackson v. State, 230 Ga.
640, 198 S.E.2d 666 (1973).

633. 255 Ga. 560, 341 S.E.2d 216 (1986).
634. Id. at 563, 341 S.E.2d at 219.
635. 469 U.S. 57 (1984).
636. 254 Ga. 386, 387-88, 329 S.E.2d 479, 481 (1985) (Hill, C.J., concurring).
637. Parker v. Mooneyham, 256 Ga. 334, 349 S.E.2d 182 (1986).
638. 256 Ga. 334, 349 S.E.2d 182 (1986).
639. Id. at 335, 349 S.E.2d at 184.
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brook v. State,"' 0 a death penalty case with two victims, the jury initially
returned the following verdict: "we recommend mercy or that defendant's
punishment be life imprisonment with the stipulation that it be life with-
out parole.8 4 1 The trial court refused to accept the verdict because it was
in an unauthorized form. After further deliberation, the jury returned a
verdict that recommended life imprisonment on one of the murder counts
but death on the other count. The supreme court reversed, holding the
court should have accepted the original verdict because it was clear that
the jury, in its initial verdict, unanimously agreed to recommend mercy,
and the trial court should have treated the jury's "stipulation" regarding
parole as "mere surplusage not affecting its recommendation of mercy.'',42

In Quick v. State,"13 another death penalty case, the jury'inquired dur-
ing its deliberations whether it could somehow ensure that defendant
would remain in prison for the rest of his life. In response, the trial court
informed the jurors that they could not consider such matters, but then
explained to the jury what would happen to defendant once incarcerated
and that only the State Board of Pardons and Paroles could make such a
determination.6"4 The jury returned a verdict recommending the death
penalty. The supreme court reversed, finding that the trial court's in-
structions encouraged the jury to consider parole by emphasizing the
jury's inability to limit or eliminate parole." 5 In a footnote, the court of-
fered the following as a proper response to jury questions concerning pa-
role in capital cases: "You shall not consider the question of parole. Your
deliberations must be limited to whether this defendant shall be sen-
tenced to death or whether he shall be sentenced to life in prison. You
should assume that your sentence, whichever it may be, will be carried
out. "646

F. Sentencing

John David Pope was indicted for and convicted of murder, armed rob-
bery, kidnapping with bodily injury, kidnapping, and two counts of aggra-
vated assault. He was sentenced to death on the murder count." 7 Defend-
ant raised numerous issues on appeal, including a complaint concerning

640. 256 Ga. 776, 249 S.E.2d 524 (1987), cert. denied, 439 U.S. 1102 (1979), vacated sub
nom. Westbrook v. Zant, 575 F. Supp. 186 (M.D. Ga. 1983), rev'd, 743 F.2d (11th Cir. 1984),
reh'g denied, 747 F.2d 710 (11th Cir. 1984).

641. Id. at 778, 249 S.E.2d at 526.
642. Id. at 781, (sic) (779), 249 S.E.2d at 529.
643. 256 Ga. 780, 353 S.E.2d 497 (1987).
644. Id. at 786, 353 S.E.2d at 503.
645. Id.
646. Id. at 787 n.3, 353 S.E.2d at 360 n.3.
647. Pope v. State, 256 Ga. 196, 345 S.E.2d 831 (1986).
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the trial court's refusal to disclose mitigating portions of Pope's parole
file for use during the sentencing phase of the trial . 4 The state argued
that such disclosure was forbidden by Official Code of Georgia Annotated
section 42-9-53,6 9 but the supreme court found that the state's interests
under the statute did not outweigh a capital defendant's need for poten-
tially mitigating evidence. 50 The court approved the procedure the trial
court followed in Walker v. State;6 '1 that is, "upon a timely and proper
request, the trial court should obtain the parole file of the defendant and
review it in camera. Those portions of the file, if any which are poten-
tially mitigating should be disclosed to the defendant." '

Taylor v. State5" concerned another interesting sentencing problem.
Defendant committed the offense of possession of marijuana on Septem-
ber 22, 1982. One year later he pleaded guilty to the charge and the court
sentenced him to three years in confinement, followed by four years pro-
bation, and the payment of a $5,000 fine. The trial court later issued an
order stating that all of this sentence came under the First Offender
Act. 5 4 The problem was that the legislature enacted the version of the
First Offender Act which the trial court applied to defendant's sentence
on November 1, 1982, after defendant committed the crime. Defendant
served his sentence, but on September 5, 1985 filed a motion to vacate
sentence of probation and fine; the trial court denied his motion. On ap-
peal, defendant contended that it was error for the court to sentence him
under the First Offender Act, effective November 1, 1982, for a crime he
committed September 22, 1982 because this sentence violated the ex post
facto prohibition of Article I, Section X of the United States Constitu-
tion. The court of appeals agreed and declared the initial sentence void.655

The court then considered where its decision left defendant in 'the sys-
tem.' Defendant had served time on a void sentence and was to be on
probation for several years. The court found the following language from

648. Id, at 205-06, 345 S.E.2d at 846.
649. O.C.G.A. § 42-9-3 (1985). Subsection (b) of this code section states in relevant part:

"All information, both oral and written, received by the members of the board [of Pardons
and Paroles) in the performance of their duties under this chapter and all records, papers,
and documents coming into their possession by reason of the performance of their duties
under this chapter shall be classified as confidential state secrets until declassified by a
resolution of the board passed at a duly constituted session of the board ......

650. 256 Ga. at 206, 345 S.E.2d at 846. In support of its position, the court cites Skipper
v. South Carolina, 106 S. Ct. 1669 (1986).

651. 254 Ga. 149, 152, 327 S.E.2d 475, cert. denied, 106 S. Ct. 185, reh'g denied, 106 S.
Ct. 550 (1985).

652. 256 Ga. at 206, 345 S.E.2d at 846. The supreme court vacated the death sentence in
Pope based on questions concerning the qualifications of a juror.

653. 181 Ga. App. 199, 351 S.E.2d 723 (1986).
654. Id. at 199, 351 S.E.2d at 723.
655. Id. at 200, 351 S.E.2d at 724.
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Hahn v. State"6 dispositive of the issue:

Since the sentences which were pronounced in the instant case were void
and have been reversed, appellants at their election are at this time free
to withdraw their pleas or to adhere to them. If appellants elect to ad-
here to their pleas. . . we do not intimate. . . that they must thereafter
be sentenced under the former First Offender Act. . . .They may with-
draw those pleas before sentence is pronounced or, if they do not, receive
any sentence which would be appropriate for the crime of burglary. 7

Thus, defendant in Taylor either could withdraw the guilty plea he en-
tered in 1983 or let it stand and receive "any sentence which would be
appropriate for the crime of possession of marijuana. '"' " Had the opinion
ended with this statement, the defendant clearly would have been
'hoisted on his own petard,' because the offense charged had a potential
sentence of ten years in jail."" The court, however, recognized the ineq-
uity that could result, noted that defendant was entitled to full credit for
time served on the void sentence, and determined that no greater sen-
tence could be imposed at resentencing absent an appropriate finding of
fact justifying the sentence. 60

Apportioning restitution among codefendants was the subject in Morri-
son v. State."' Defendant and three codefendants pled guilty to arson
and the court, in its sentencing order, held defendants jointly and sever-
ally responsible for the entire amount of restitution, $32,500. On appeal,
defendant claimed that the order of joint and several liability was errone-
ous."2 The court of appeals disagreed, noting a trial court's latitude in
determining the amount and apportionment of restitution under Official
Code of Georgia Annotated sections 17-14-9 and 17-14-10.663 Defendant's
lack of control over whether his codefendants paid their "fair share" was
of no consequence."" Although defendant apparently had paid one-fourth

656. 166 Ga. App. 71, 303 S.E.2d 299 (1983).
657. 181 Ga. App. at 200, 351 S.E.2d at 724 (quoting Hahn v. State, 166 Ga. App. at 75,

303 S.E.2d at 302) (emphasis added)).
658. Id. at 201, 351 S.E.2d at 725.
659. O.C.G.A. § 16-13-30 (Supp. 1987).
660. 181 Ga. App. at 201, 351 S.E.2d at 725 (citing North Carolina v. Pearce, 395 U.S.

711, 723-26 (1969); Hewell v. State, 238 Ga. 578, 234 S.E.2d 497 (1977)).
661. 181 Ga. App. 440, 352 S.E.2d 622 (1987).
662. Id. at 440, 352 S.E.2d at 623.
663. Id. at 441, 352 S.E.2d at 624 (citing O.C.G.A. §§ 17-14-9 to -10 (1982)).
664. Id. at 442, 352 S.E.2d at 624-25.
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of the restitution at the time of his appeal," 5 his responsibility for full
payment remained. 6

665. Id. at 443, 352 S.E.2d at 625.
666. A sampling of additional decisions on sentencing issues follows: Hiers v. State, 179

Ga. App. 181, 345 S.E.2d 900 (1986) (fact that a particular sentence is disproportionate to
others in the county is irrelevant); Moore v. State, 181 Ga. App. 548, 352 S.E.2d 821 (1987)
(use of prior uncounseled misdemeanor convictions in sentencing a defendant); Davis v.
State, 181 Ga. App. 498, 353 S.E.2d 7 (1987) (sentencing court has no jurisdiction to place
conditions on a defendant's receipt of good time); Williams v. State, 180 Ga. App. 854, 350
S.E.2d 837 (1986) (in setting restitution, a court should make specific written findings as to
the factors listed in O.C.G.A. § 17-14-10 [1982]); Dobbs v. State, 180 Ga. App. 714, 350
S.E.2d 469 (1986) (the crucial dates for determining whether to sentence a defendant as a
recidivist are the dates of conviction on the prior crimes, not the dates of commission);
Recoba v. State, 179 Ga. App. 31, 345 S.E.2d 81 (1986) (explanation of the sentencing provi-
sions of O.C.G.A. § 16-13-31 [Supp. 19871); Cline v. State, 178 Ga. App. 470, 343 S.E.2d 506
(1986) (the state must file a new notice regarding prior convictions each time the case is
retried, otherwise, the priors may not be considered at sentencing); Lambeth v. State, 257
Ga. 15, 354 S.E.2d 144 (1987) (constitutionality of potential twenty year senterice for "anal
sodomy).
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