
Contracts

by B. Morris Martin*

This survey period yielded a monumental change in the law governing
the effect of general releases. This change is discussed in section I of this
Article. Recent cases concerning covenants against competition in em-
ployment agreements are discussed in section II. These cases were hotly
contested and the mortality rate of those covenants remained high. Fi-
nally, in section III, noteworthy cases concerning public policy and in-
demnity agreements, fraud in the inducement of contract, and disparity
of bargaining power in 'a commercial context are discussed. While this
Article does not include every decision turning on contract law during the
survey period, the highlighted cases are the most significant and
interesting.

I. GENERAL RELEASES

During the survey period, the Georgia Supreme Court abandoned the
general principle, adhered to since approximately 1897, that a general re-
lease given to one joint tortfeasor releases all joint tortfeasors.' In Posey
v. Medical Center- West, Inc., the supreme court held that the trial court
improperly granted summary judgment based on a release that plaintiffs
had executed in favor of a third-party driver and his insurance company.3

The cause of action arose when a third-party driver struck and seri-
ously injured plaintiffs' eleven-year-old daughter. An ambulance took the
child to defendant hospital, where she received medical treatment from
defendant doctors. The child died two and one-half hours after the acci-

* Partner in the firm of McKenzie & McPhail, Atlanta, Georgia. Georgia Institute of
Technology (B.S., 1979); Mercer University (J.D., cum laude, 1982). Member, Mercer Law
Review (1980-1982). Member, State Bar of Georgia.

1. Posey v. Medical Center-West, Inc., 257 Ga. 55, 354 S.E.2d 417 (1987), rev'g 180 Ga.
App. 674, 350 S.E.2d 259 (1986). The supreme court seems to have first enunciated the
principle in Donaldson v. Carmichael, 102 Ga. 40, 29 S.E. 135 (1897).

2. 257 Ga. 55, 354 S.E.2d 417 (1987).
3. Id. at 55, 354 S.E.2d at 417.



106 MERCER LAW REVIEW [Vol. 39

dent." Plaintiffs did not contend that defendants inflicted injuries sepa-
rate and independent of those received in the accident. Rather, plaintiffs
contended that defendants negligently failed to prevent the injuries re-
ceived in the accident from resulting in death.'

After lengthy litigation, the trial court granted summary judgment to
defendants based on a general release that plaintiff parents executed.6

Plaintiffs had executed a preprinted release form in exchange for $10,000,
which represented the limits of the liability insurance contract that cov-
ered the driver's automobile.7 The release did not contain an express res-
ervation of claims,$ and there was no contention that defendants contrib-
uted to the $10,000 consideration. Finally, there was no evidence that
defendants participated in or even were aware of the negotiation and exe-
cution of the release.

Plaintiffs argued on three grounds before the court of appeals.1" Plain-

4. 180 Ga. App. at 674, 350 S.E.2d at 260.
5. Id. at 675, 350 S.E.2d at 260.
6. 257 Ga. at 56, 354 S.E.2d at 417-18.
7. 180 Ga. App. at 674-75, 350 S.E.2d at 260.
8. 257 Ga. at 56, 354 S.E.2d at 418. In pertinent part, the release provided that for the

sole consideration of $10,000:
the undersigned [appellants] hereby releases and forever discharges [the third-
party driver and her insurance company], her heirs, executors, administrators,
agents and assigns, and all other persons, firms, or corporations liable or who
might be claimed to be liable, . . . from any and all claims, demands, damages,
actions, causes of action or suits of any kind or nature whatsoever, and particu-
larly on account of all injuries, known and unknown, both to person and property,
which have resulted or may in the future develop from [the subject accident].
Undersigned hereby declares that the terms of this settlement . . . are fully un-
derstood and voluntarily accepted for the purpose of making a full and final com-
promise adjustment and settlement of any and all claims, disputed or otherwise,
on account of the injuries and damages above mentioned, and for the express pur-
pose of precluding forever any further or additional claims arising out of the
aforesaid accident.

180 Ga. App. at 675, 350 S.E.2d at 260.
9. 257 Ga. at 56, 354 S.E.2d at 418.

10. Plaintiffs argued that the trial court erroneously granted summary judgment to de-
fendants first, based on an incorrect characterization of defendants as joint tortfeasors
rather than successive tortfeasors; second, because plaintiffs were not allowed to introduce
parol evidence to show it was not their intention to release defendants when they executed
the general release; and last, because a question of fact existed concerning whether the re-
lease was void because it was obtained by fraudulent misrepresentation. The body of this
Article addresses the first two contentions. The court of appeals gave the third contention
short shrift. The court held that statements the defendant physicians made to the plaintiffs
on the day of the accident to the effect that they did everything they could to save the child,
if they had it to do over again they would handle it the same way, and that they took all
proper steps were not a sufficient basis for a claim of fraud that would void the release. 180
Ga. App. at 677, 350 S.E.2d at 260-63.
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tiffs first contended that the trial court's ruling was erroneous because the
court incorrectly characterized defendants as joint tortfeasors rather than
successive tortfeasors.1 In reviewing this contention, the court of appeals
cited the supreme court's decision in Mitchell v. Gilson.12 In Gilson, the

rsupreme court stated:

If the separate and independent acts of negligence of two or more per-
sons or corporations combine naturally and directly to produce a single
indivisible injury other than a nuisance, and if a rational basis does not
exist for an apportionment of the resulting damages among the various
causes, then- the actors are joint tortfeasors, jointly and severally liable
for the full amount of plaintiff's damages, notwithstanding the absence
of voluntary intentional concert of action among them . . .1

In Gilson, the supreme court adopted and affirmed the court of appeals'
opinion," and explained how to resolve whether tortfeasors are joint'
tortfeasors:

The correct procedure is to look first to the time of the commission of
the acts. If there was concert of action, then there is no need to go fur-
ther to establish entire liability. But if there was no concert, the next
step would be to look to the combined effect of the several acts. If the
acts result in separate and distinct injuries, then each wrongdoer is liable
only.for the damage caused by his acts. However, if the combined result
is a single and indivisible injury, the liability should be entire. Thus, the
true distinction to be made is between injuries which are divisible and
those which are indivisible." . . . The question is whether, upon the
facts, it is possible to say that each defendant is responsible for a sepa-
rate portion of the loss sustained. The distinction is one between injuries
which are capable of being divided, and injuries which are not. If two
defendants, struggling for a single gun, succeed in shooting the plaintiff,
there is no reasonable basis for dividing the injury, and the tort is joint.
If they shoot him independently, with separate guns, and he dies, the
tort is still joint, for death cannot be apportioned. If they merely inflict
separate wounds, and he survives, a basis for division exists, no matter
how difficult the proof may be and the torts are several. 10

11. Id. at 675, 350 S.E.2d at 260.
12. 233 Ga. 453, 211 S.E.2d 744 (1975).
13. Id. at 454, 211 S.E.2d at 745.
14. Gilson v. Mitchell, 131 Ga. App. 321, 205 S.E.2d 421 (1974), aff'd sub nom. Mitchell

v. Gilson, 233 Ga. 453, 211 S.E.2d 744 (1975).
15. 131 Ga. App. at 325, 205 S.E.2d at 424 (quoting Note, Joint Torts and Several Lia-

bility, 17 TEx. L. REv. 399, 405 (1939)).
16. Id. (quoting Prosser, Joint Torts and Several Liability, 25 CAL. L. REv. 413, 442

(1937)).



108 MERCER LAW REVIEW [Vol. 39

Beginning with Knight v. Lowery,7 the Georgia Supreme Court de-
cided a series of cases that distinguished joint tortfeasors from successive
tortfeasors "who do not act in concert and who produce more or less (the
cases are not precise) divisible injuries."' The courts continued to apply
the rule that the release of one joint tortfeasor operates to release all joint
tortfeasors. 19 Concerning successive tortfeasors, however, the court held
that the release of the original tortfeasor is not a release of a successive
tortfeasor unless the plaintiff received all damages, including those the
successive tortfeasor caused, or unless the parties intended to release
both the original and the successive tortfeasors.20 In cases involving suc-
cessive tortfeasors, courts admit parol evidence to determine whom the
parties intended the release to bind and cover."' Furthermore, the burden
of proving that a general release covered a successive tortfeasor lies
squarely on the party claiming coverage under the release."2 Since death
is not apportionable, the court of appeals in Posey held that defendants
were joint tortfeasors with the third-party driver.2 3 Their joint tortfeasor
status entitled defendants to the benefit of the release executed in favor
of the third-party driver.24

Against this background, the Georgia Supreme Court set out to ex-
amine the rationale underpinning the general release cases concerning
joint tortfeasors and to adopt a new rule.2" The court identified five fac-
tual circumstances in which two or more persons may act to cause one or

17. 228 Ga. 452, 185 S.E.2d 915 (1971), overruled in part, 233 Ga. 453, 211 S.E.2d 744
(1975), rev'd in part, 245 Ga. 480, 265 S.E.2d 779 (1980), rev'd, 249 Ga. 588, 292 S.E.2d 705
(1982). As the supreme court noted in Posey, "Lowery has lived a troubled life but is the
rule today." Posey v. Medical Center-West, Inc., 257 Ga. at 56, 354 S.E.2d at 418. In support
of this observation, the court cited Mitchell v. Gilson, 233 Ga. 453, 211 S.E.2d 744 (1975);
Maxey v. Hospital Authority, 245 Ga. 480, 265 S.E.2d 799 (1980), rev'd, 249 Ga. 588, 292
S.E.2d 705 (1982); and Williams v. Physicians and Surgeons Community Hospital, Inc., 249
Ga. 588, 292 S.E.2d 705 (1982). See Martin, Contracts, Annual Survey of Georgia Law, 35
MERCER L. REv. 87 (1983) for a discussion of Lowery's troubled life.

18. 257 Ga. at 56, 354 S.E.2d at 418.
19. Id. See Williams v. Physicians and Surgeons Community Hospital, 249 Ga. 588, 292

S.E.2d 705 (1982).
20. 257 Ga. at 56, 354 S.E.2d at 418 (citing Lowery, 228 Ga. at 456, 185 S.E.2d at 918).

Notice that the first exception to the rule created in Lowery, that the release did not release
successive tortfeasors "unless all damages, including those caused by the successive
tortfeasor, are paid in full," is an expression of the doctrine of satisfaction. The Posey deci-
sion distinguished this doctrine from a release. See infra notes 35-36 and accompanying
text.

21. Williams, 249 Ga. 588, 590, 292 S.E.2d 705, 707 (1982).
22. Id. at 591, 292 S.E.2d at 707-08.
23. 180 Ga. App. at 676, 350 S.E.2d at 261.
24. Id.
25. 257 Ga. at 56-57, 354 S.E.2d at 418.
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more injuries to another.2 6 The court noted that early common law con-
sidered concert of action an essential element of a joint tort and, there-
fore, only the first and second circumstances the court identified met that
requirement.27 The procedural rules permit a single suit against more
than one tortfeasor.2 8 Thus, the defendants in the third and fourth cir-
cumstances were 'joint tortfeasors' because the procedure permitted a
plaintiff to join them in one action even though there was no concert of
action and they did not fit within the definition of joint tortfeasors set
forth in the early cases.29

Several other rules contributed to the development of the Georgia rule
barring actions against joint tortfeasors after the release of a joint
tortfeasor in each of the first four circumstances. The first rule was that a
single cause of action existed for each injury.30 Thus, in the first two cir-.
cumstances postulated by the court, if plaintiff C "released his cause of
action to A the effect was to release B also because the single cause of
action was gone from C."131 Of course, this scenario would not affect cir-
cumstances three through five because separate causes of action existed
against defendants A and B.32

26. The factual circumstances the court identified were:
(1) First, tortfeasors A and B act in concert to produce a single divisible injury we
call X, to plaintiff C. An example is where A and B agree to race their
automobiles. In the court of the race they collide with and injure C. (2) Second, A
and B act in concert to injure C but A produces injury Y and B produces injury Z
which injuries are separate and distinct. An example of this is where A and B
agree to attack C. A grabs C and holds him, injuring him in the process. B takes
C's wallet. (3) Third, A's independent act combines with B's independent act to
produce a single indivisible injury, X, to C, Here an example is where A and B are
driving their respective automobiles negligently. A runs into C from one direction
while B collides with him from another direction, the proximate result being C's
death. (4) Fourth, A and B act independently. The actions do not combine, but
nonetheless produce a single injury, X, to C. Example: A is the driver of a car who
negligently injures C. B is a physician who negligently treats C's injury. C dies as a
proximate result of both actions. (5) Fifth, A and B act independently, their acts
do not combine, and A's act produces separate and distinct injury Y while the act
of B produces separate and distinct injury Z to C. Example: A negligently injures
C while in an entirely separate situation B steals his money.

Id. at 57, 354 S.E.2d at 418.
27. Id., 354 S.E.2d at 419. See W. PROSSER, PROSSER AND KEETON ON THE LAw OF ToRTs

§ 46 (W. Keeton 5th ed. 1984). See also Smithson v. Garth and Others, 3 Lev. 324, 83 Eng.
Rep. 711 (1691). The English courts would not consider the third, fourth, and fifth circum-
stances the supreme court identified to represent cases concerning joint tortfeasors due to
the lack of concert of action. 257 Ga. at 57, 354 S.E.2d at 419.

28. 257 Ga. at 57 n.2, 354 S.E.2d at 418 n.2. See PROSSER, supra note 27, § 47.
29. 257 Ga. at 58, 354 S.E.2d at 419.
30. Id. at 57, 354 S.E.2d at 419.
31. Id.
32. Id.
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The rule against double recovery also contributed to the development
of Georgia's rule.3s As Professor Prosser observed, "American courts...
have rather hopelessly confused release with satisfaction."'3 Recognizing
that there was no rational basis for the rule of general release to be the
same for the joint tortfeasors in each of the first four circumstances it
identified, the supreme court observed that plaintiff ought to be allowed
to release one defendant without releasing the other defendant if that was
plaintiff's intention, at least until he has obtained full satisfaction." With
that observation, the court adopted the view of the Restatement (Second)
of Torts: "A valid release of one tortfeasor from liability for a harm, given
by the injured person, does not discharge others for the same harm, un-
less it is agreed that it will discharge them."36

.The court's decision in Posey is laudable in several respects. A plaintiff
now may conclude his action against one defendant without suit and
without fear that he has given up his claim against another defendant
without full compensation. The decision also appears to obviate the ne-
cessity for employing the somewhat fictional device of a covenant not to
sue. Courts, therefore, no longer need become embroiled in legal disputes
concerning joint tortfeasors, successive tortfeasors, covenants not to sue,
and releases; but other potential quagmires do remain. Since the rule
enunciated in Posey applies to true joint tortfeasors as well as mere con-
current tortfeasors not acting in concert, complicated and expensive liti-
gation may arise over whether the plaintiff has received full compensation
as a result of settlement with one joint tortfeasor. Because the enlight-
ened conscience of the jury determines the extent of a plaintiff's recovery
in a personal injury case, serious questions may arise concerning when a
plaintiff has been fully compensated.

Another issue that may strip Posey of its desirable effects is whether a
true joint tortfeasor will be entitled to contribution from another joint
tortfeasor who has settled with the plaintiff and obtained a release. If a
jury awards the plaintiff more money against one joint tortfeasor than the
other joint tortfeasor paid in settlement, the tortfeasor who paid the
greater amount will want some form of relief. Can the settling tortfeasor
avoid contribution with the release from the plaintiff, or will the release
offer no protection from contribution? Will the plaintiff bear the risk of

33. Id. at 58, 354 S.E.2d at 419. The court discussed the importance of distinguishing
between a satisfaction and a release. "'A satisfaction is an acceptance of full compensation
for the injury; a release is a surrender of the cause of action, which may be gratuitous, or
given for inadequate consideration.'" Id. (quoting PRoss., supra note 27, § 49).

34. PROSSRt, supra note 27, § 49.
35. 257 Ga. at 58, 354 S.E.2d at 419.
36. Id. at 59, 354 S.E.2d at 419-20 (quoting RESTATEMENT (SEcoND) OF TORTS § 885(1)

(1979)).
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settlement and have to forego any recovery from the second joint
tortfeasor in excess of the amount the settling joint tortfeasor paid? For
example, if the plaintiff releases the first tortfeasor for $10,000 and ob-
tains a judgment against the second tortfeasor for $20,000, does the sec-
ond tortfeasor bear the burden of paying the entire $20,000 himself? Can
he recover a contribution of $5,000 from the first joint tortfeasor? If the
second joint tortfeasor cannot recover a contribution from the first joint
tortfeasor, can the second joint tortfeasor limit the plaintiff's recovery
from him to $15,000 on the theory that the plaintiff released the first
tortfeasor from liability for contribution? These are questions the court
ultimately must address.

At least one less speculative issue remains after Posey. While the court
held that a nonparty to the release may not object to the introduction of
external evidence of the parties' intent under the parol evidence rule, 3

7

the court did not address the issue of who would bear the burden of prov-
ing the parties' intent concerning the effect of the general release. In Wil-
liams v. Physicians and Surgeons Community Hospital,"' the court held
that when a successive tortfeasor seeks the protection of a release given to
another, he bears the burden of proving that the release covers him.3 '
While the court likely will cast the burden on the joint tortfeasor, just as
it did successive tortfeasors, there may be valid reasons for the party exe-
cuting the release to bear the burden.

II. COVENANTS AGAINST COMPETITION

Once again, cases involving covenants against competition in employ-
ment agreements comprised the largest number of cases decided in any
one area of Georgia contract law during the survey period. The large
number of cases concerning the enforceability of these provisions attests
to the resolve of employers in highly competitive, service-oriented busi-
nesses to employ the covenants and to the courts' continued hostility to-
ward the covenants. In most cases that reach the appellate courts, the
courts find the restrictive covenants unenforceable. Although most of the
unenforced restrictive covenants suffer from common flaws that the ap-
pellate courts have identified on many occasions, these flaws are probably
due less to the draftman's inattention to the law than the employers' de-
sire to ensure protection from employees who would pirate their former
customers.

37. Id., 354 S.E.2d at 420 (citing Williams v. Physicians and Surgeons Community Hos-
pital, 249 Ga. 588, 292 S.E.2d 705 (1982); RESTATEMENT (SECOND) OF TORTS § 885, comment
d (1979)).

38. 249 Ga. 588, 292 S.E.2d 705 (1982).
39. Id. at 592, 292 S.E.2d at 708.

19871



MERCER LAW REVIEW

In one case decided during the survey period, the employer undoubt-
edly framed the restrictive covenant with an eye toward prior court deci-
sions. In Nunn v. Orkin Exterminating Co.,40 Orkin sued a former em-
ployee for injunctive relief and damages on the ground that the employee
had breached restrictive covenants in an employment agreement that the
employer had redrafted.4' Nunn voluntarily resigned after twenty-three
years as a pest control route technician for Orkin in the Athens, Georgia
area.42 At the time of the appeal, American Pest Control employed Nunn,
and he was "performing virtually the same services within the same ser-
vice area as with Orkin."'43 Nunn appealed the trial court's ruling that the
restrictive covenants 4' were reasonable and not unduly broad.46

Defendant argued that the restrictive covenants were invalid and un-
reasonable for two reasons: first, they prohibited the employee from call-
ing upon any customer of the company, including customers with whom
the defendant had no contact while he was an Orkin employee; and sec-
ond, they did not sufficiently limit the the territorial restrictions." The
court addressed defendant's first argument merely by stating that the
employer had redrafted the contract in 1985 to address the defects the

40. 256 Ga. 558, 350 S.E.2d 425 (1986).
41. Id. at 558, 350 S.E.2d at 426. The employer redrafted the employment agreement to

address certain defects identified in Orkin Exterminating Co. v. Walker, 251 Ga. 536, 307
S.E.2d 914 (1983).

42. 256 Ga. at 558, 350 S.E.2d at 426.
43. Id.
44. The restrictive covenants in question provided, in pertinent part, that:

{Tihe Employee hereby expressly covenants and agrees that he/she will not, dur-
ing the term of his/her employment and for a period of two (2) years immediately
following termination of his/her employment by the Company within the terri-
tory stated in Paragraph 5(c) below, for any reason whatsoever, directly or indi-
rectly, for himself/herself or on behalf of, or in conjunction with, any other person,
persons, company, partnership or corporation: (a) Call upon any customer or cus-
tomers of the Company for the purpose of soliciting or selling any pest control,
exterminating, fumigating or termite control service for the eradication or control
of, without limitation, rats, mice, roaches, bugs, vermin, termites, beetles or other
insects, rodents and birds, within the territory stated in Paragraph 5(c) ... (c)
Engage in the pest control, exterminating, fumigating or termite control business
in any capacity identical with or corresponding to the capacity or capacities in
which employed by the Company, anywhere within the following jurisdictions or
territories: The cities of Athens, Winder, Commerce . . .all in the State of Geor-
gia and a radius of ten miles of and from the official geographical boundaries of
each aforementioned city and town . . . or within any jurisdiction or territory in
which the Employee worked for the Company at any time during the six (6) calen-
dar months preceding termination of employment, and identified in an employ-
ment agreement with the Company in effect during such six (6) month period.

Id. at 559, 350 S.E.2d at 426 (emphasis added).
45. Id.
46. Id.

[Vol. 39
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court had identified in Orkin Exterminating Co. v. Walker4 7 and that the
restriction was valid because it only prohibited "the employee from call-
ing upon any customer 'within the territory stated in Paragraph 5(c),'
which was the [defendant's] territory.""4 As the dissenting justices
pointed out, one of the defects of the restrictive covenants in Walker
"was that the covenant prohibited the former employees from working for
any Orkin customers in a certain area, including customers with whom
they had had no contact while employees of Orkin.' 49 The majority did
not explain whether it considered the restrictive covenant in Nunn distin-
guishable from that in Walker, or whether they were retreating from the
Walker decision on this narrow point.

The court disagreed with defendant's argument that the territorial lim-
itations in the restrictive covenants contained the same defects as the
covenants in Walker. Rather, the redrafted agreement met the court's
concerns in Walker "by limiting the territory to that in which the em-
ployee worked during his last six months of employment and by provid-
ing that the period of restriction begins immediately upon the date of
termination of employment within the restricted territory."5 Although
the dissenting opinion did not address the territorial limitation, the
court's decision on this issue also appears to conflict with Walker. In
Walker, the court said that the covenant's restrictions were unreasonable
because they could apply in the Augusta area long after Orkin's interest
in prohibiting employees from working there had ceased.51 The territorial
limitation under consideration in Walker was virtually identical to the
territorial limitation in Nunn.52 In Nunn, the court apparently read the

47. 251 Ga. 536, 307 S.E.2d 914 (1983).
48. 256 Ga. at 559, 350 S.E.2d at 426 (emphasis added).
49. Id. at 561, 350 S.E.2d at 427 (Bell, J., dissenting) (citing Walker, 251 Ga. at 538-39,

307 S.E.2d at 917) (emphasis in original). The court in Walker said:
Moreover, the fifth paragraph prohibits the appellees from working for any Orkin
customers in the Augusta area, including customers with whom they had no con-
tact while employees of Orkin. Because the appellees hold no unfair competitive
advantage respecting the customers for whom they did not work, this provision
'unfairly restricts ordinary competition and provides [Orkin] with greater protec-
tion than it needs.'

251 Ga. at 359, 307 S.E.2d at 917 (citing Singer v. Habif, Arogeti & Wynne, 250 Ga. 376,
377-78, 297 S.E.2d 473, 476 (1982)).

50. 256 Ga. at 559, 350 S.E.2d at 426.
51. 251 Ga. at 538, 307 SE.2d at 916.
52. In Walker, the restrictive covenant prohibited:

the employee, for a period of two years following termination of employment, from
engaging in certain activities, including the pest control, exterminating, fumigat-
ing, or termite control business, within the following territories: '[t]he cities of
Augusta, McBean [and many other cities surrounding Augusta and the areas
within a 15 mile radius of these cities] ... or within any jurisdiction or territory

19871
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territorial provisions to apply to either the city of Athens or the territory
where the employee worked during the six months preceding termination.
In Walker, the court read virtually identical territorial provisions to ap-
ply to Augusta and the territory where the employee worked during the
six months preceding termination. This conclusion meant the provision
applied to Augusta even if the employee did not work in Augusta during
the six months preceding his termination."

These cases present only a microcosm of Georgia law on covenants
against competition. No wonder that one court observed, "[bleyond basic
hornbook law, the authorities are at war."" While the restrictive cove-
nant in Nunn passed muster, the decision in Walker suggests that a sub-
stantially similar provision may fail in the future.

Another interesting case concerning a variety of restrictive covenants
was Kern Manufacturing Corp. v. Sant.5 In that case, plaintiff was a for-
mer employee of Kern Manufacturing, which manufactured and sold spe-
cialty chemicals. When his employment ended in November 1980, plain-
tiff held a high-level managerial position. Under the terms of a "Share
Unit Agreement," plaintiff owned 2,500 share units, which matured in
March 1981. The agreement entitled plaintiff to receive payment for the
share units if he voluntarily terminated his employment with defendant
before December 28, 1980. Plaintiff then entered into an additional em-
ployment contract with defendant under which plaintiff's employment
was contingent upon his observing certain restrictive covenants during
the term of his employment and for a period of eighteen months
afterwards."

In November 1980, defendant informed plaintiff that it was demoting
him; plaintiff thereafter resigned. During the November 1980 meeting,
defendant presented plaintiff with a settlement agreement under which
plaintiff would receive $40,000 in thirteen monthly installments for rede-
fining and reconfirming his obligations and covenants to defendant and
for settlement of all claims and causes of actions he might have against
defendant. The agreement expressly conditioned the payments upon
plaintiff's observance of several restrictive covenants, including a cove-
nant against competition, a nondisclosure covenant, and a covenant

in which the employee worked for the Company at any time during the six (6)
calendar months preceding termination of employment, and identified in an em-
ployment agreement with the Company.'

Id. at 537, 307 S.E.2d at 915 (emphasis added). Compare those provisions with the territo-
rial limitation set forth in Paragraph 5(c), supra note 44.

53. 251 Ga. at 537, 307 S.E.2d at 915-16.
54. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Stidham, 658 F.2d 1098, 1101 (5th

Cir. 1981) (Unit B) (applying Georgia law).
55. 182 Ga. App. 135, 355 S.E.2d 437 (1987).
56. Id. at 135, 355 S.E.2d at 440.
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against pirating defendant's employees. Thereafter, one of defendant's
competitors, United Laboratories, hired plaintiff as a zone sales manager.
A portion of plaintiff's zone with United overlapped those states in which
the settlement agreement prohibited him from selling or soliciting orders
for specialty chemicals. In August 1981, defendant stopped paying plain-
tiff on the ground that plaintiff had violated the settlement agreement.5 7

Plaintiff filed suit against defendant seeking, among other things, the
balance of payments under the settlement agreement. Plaintiff contended
that the territorial restrictions in the covenant against competition were
overly broad and that the breadth of prohibited activities was unreasona-
ble. Plaintiff also contended that the covenant against competition was
unenforceable because it prohibited plaintiff from contacting customers
with whom he had no contact when he worked for defendant. The trial
court granted plaintiff's motion for summary judgment, vacated its origi-
nal order, and entered a new order granting plaintiff's motion for sum-
mary judgment."'

On appeal, defendant argued that the holding in Sheppard v. Colum-
bus Packaging Co." rendered it not liable. In Sheppard, the court distin-
guished suits to recover deferred compensation from suits seeking injunc-
tions to prevent the violation of noncompetition covenants.6 0 A provision
that conditioned recovery of deferred compensation benefits upon the
employee's refraining from competitive employment did not violate pub-
lic policy as a restraint of trade." In Kern Manufacturing, the court re-

57. Id. at 135-36, 355 S.E.2d at 440.
58. Id. at 136, 355 S.E.2d at 441.
59. 146 Ga. App. 202, 245 S.E.2d 887 (1978).
60. Id. at 203, 245 S.E.2d at 888.
61. Id. See also Collins v. Storer Broadcasting Co., 217 Ga. 41, 120 S.E.2d 764 (1961);

Brown Stoveworks v. Kimsey, 119 Ga. App. 453, 167 S.E.2d 693 (1969). The contract under
consideration in Sheppard provided in pertinent part: "The Company's obligation to make
payments of Deferred Compensation shall be contingent upon the faithful performance or
observance by the Employee of his obligation under this Agreement." Paragraph 6 of the
contract further provided:

6. Competition. During the term of his employment by the Company hereunder,
the Employee will not have any other corporate affiliations of any kind whatsoever
in any corporation engaged in the manufacture of flexible packaging or other busi-
ness competitive to the Company, without the prior approval of the Board of Di-
rectors of the Company. During the term of such employment, and for the period
during which he is receiving payments of Deferred Compensation, the Employee
will not directly or indirectly engage in any business competitive with the business
then being conducted by the Company in any area in which such business is being
conducted.

146 Ga. App. at 203, 245 S.E.2d at 887.
In Georgia, constitutional and statutory law prohibit contracts in general restraint of

trade. GA. CONsT. art. III, § 6, 5(c); O.C.G.A. § 13-8-2 (1982). Covenants not to compete
ancillary to the sale of a business or an employment contract are considered only to be in
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jected defendant's reliance on Sheppard.s2 The critical inquiry under
Sheppard is whether the restrictive covenant precludes the employee
from engaging in the prohibited activity and thus violates public policy,
or whether the covenant simply provides for the loss of rights or privi-
leges if the employee violates the covenant.68 The court found that the
covenant in Kern Manufacturing did preclude the employee from engag-
ing in competitive activity by providing not only that plaintiff had to pay
liquidated damages to defendant if plaintiff violated the covenant, but
also that defendant could seek injunctive relief for violations."

Defendant also argued that the trial court erred in granting plaintiff's
motion for summary judgment because the settlement agreement con-
tained valid, severable restrictive covenants apart from the covenant not
to compete.1s In addition to the covenant against competition, the settle-
ment agreement contained a nondisclosure covenant and covenants
against diverting customers or accounts and pirating defendant's employ-
ees. The settlement further prohibited plaintiff's interfering with defend-
ant's customers, defaming defendant, or using deceptive trade practices
or unfair competition."'

Although courts would not sever the unreasonable and overbroad por-
tions of a covenant not to compete, the court noted that other covenants
in the contract do not necessarily rise or fall with the covenant not to
compete.67 Even if the covenant not to compete is unenforceable, separate

partial restraint of trade. Orkin Exterminating Co. v. Walker, 251 Ga. 536, 537, 307 S.E.2d
914, 916 (1983). Therefore, while courts clearly do not favor them, they are not absolutely
barred. See Pope v. Kern Mfg. Corp., 249 Ga. 868, 295 S.E.2d 290 (1982); Barrett-Walls, Inc.
v. T.V. Venture, Inc., 242 Ga. 816, 251 S.E.2d 558 (1979); Howard Shultz & Assocs., Inc. v.
Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977). See generally Martin, Contracts, Annual Sur-
vey of Georgia Law, 36 MERCER L. Rav. 151 (1984).

62. 182 Ga. App. at 137, 355 S.E.2d at 441 (citing Shandor v. Wells Nat'l Serv. Corp.,
478 F. Supp. 12 (N.D. Ga. 1979)). Given the reasons the court cited in support of its finding
that the covenant precluded the employee from engaging in competitive activity, the critical
inquiry probably is better stated as whether the restrictive covenants simply provide for the
loss of rights, privileges, or compensation the contract conferred or whether the covenant
provides for injunctive relief or monetary penalties beyond the loss of property or compen-
sation the contract provided.

63. 1d.
64. Id.
65. Id. at 138, 355 S.E.2d at 442.
66. Id.
67. Id. The court employs the term "blue pencil" to describe judicial rewriting of cove-

nants that are unenforceable for one reason or another in the manner they were originally
written. See White v. Fletcher/Mayo/Assocs., Inc., 251 Ga. 203, 204 n.1, 303 S.E.2d 746, 748
n.1 (1983). In Richard P. Rita Personnel Services International, Inc. v. Kot, 229 Ga. 314, 191
S.E.2d 79 (1972), the court declined to adopt a blue pencil theory of severability because the
potential in terrorem effect of the covenants on employees outweighed the reasons for sever-
ance. Id. at 317-18, 191 S.E.2d at 81. See Blake, Employee Agreements Not to Compete, 73
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and distinct covenants may be enforced if they are otherwise valid, in-
cluding covenants prohibiting wrongful disclosure and use of confidential
information and covenants prohibiting pirating of employees."

Courts use different tests to determine whether covenants not to com-
pete and nondisclosure covenants are valid.19 The reasonableness of a
nondisclosure provision turns on factors of time and the nature of the
business interest the covenant seeks to protect.70 The two factors to con-
sider in assessing the validity of a nondisclosure provision are:

(1) whether the employer is attempting to protect confidential infor-
mation relating to the business, such as trade secrets, methods of opera-
tion, names of customers, personnel data, and so on-even though the
information does not rise to the stature of a trade secret; and (2) whether
the restraint is reasonably related to the protection of the information.7'

In applying those considerations to the provision at issue in Kern Man-
ufacturing,'2 the court found itself unable to determine that the nondis-
closure provision was void as a matter of law as a restraint of trade."7 The
court of appeals reversed that portion of the summary judgment favoring
plaintiff and remanded the case to the trial court. 4

The court next addressed defendant's contentions concerning the cove-
nant not to compete. First, defendant contended that the parties exe-
cuted the covenant not to compete "incident to the severance of an em-
ployment relationship" and not ancillary to employment.75 Thus,
defendant argued, the close scrutiny courts applied in cases concerning

HARv. L. REv. 625, 682-83 (1960).
68. 182 Ga. App. at 138, 355 S.E.2d at 442; Lane Co. v. Taylor, 174 Ga. App. 356, 358-59,

330 S.E.2d 112, 116 (1985).
69. 182 Ga. App. at 139, 355 S.E.2d at 442.
70. Id.; Durham v. Stand-By Labor, 230 Ga. 558, 563, 198 S.E.2d 145 (1973); Lane Co. v.

Taylor, 174 Ga. App. 356, 359, 330 S.E.2d 112, 116 (1985).
71. 182 Ga. App. at 139, 355 S.E.2d at 442-43 (quoting 230 Ga. at 564, 198 S.E.2d at 149;

174 Ga. App. at 359, 330 S.E.2d at 116).
72. Id. The contract prohibited the use of "any of Kem's confidential information and/or

trade secrets, which includes, but is not limited to, business policies, sales methods, [and]
sales techniques . I..." Id., 355 S.E.2d at 443.

73. Id. The parties in Kern Manufacturing failed to address the reasonableness of the
nondisclosure clause. Id.

74. Id. The court also reversed that portion of plaintiff's summary judgment that refused
to strike down the payment provisions of the settlement agreement. The court of appeals
found that the clear terms of the contract mandated a finding that the parties expressly
intended to condition the payment provisions on the plaintiff's observance of the restrictive
covenants. If the nondisclosure provision was enforceable, said the court, and plaintiff did
not breach that covenant, then payments under the contract would be proper. Otherwise,
payment would not. Id. at 140, 355 S.E.2d at 443-44.

75. Id. at 140-41, 355 S.E.2d at 444.
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restrictive covenants in employment agreements was unwarranted."6 The
court noted that the primary factor in classifying an agreement contain-
ing a covenant not to compete was the parties' relative bargaining
power." If the bargaining power of the party seeking to avoid the cove-
nant "was not significantly greater than that of a mere employee," the
covenant is treated "like a covenant ancillary to an employment con-
tract."78 Plaintiff faced demotion at best, and thus was in an inferior bar-
gaining position.' The court found, therefore, that the proper standard to
determine the viability of the covenant in issue was the same standard
applied to covenants ancillary to employment contracts."0

Regarding the validity of the covenant not to compete, the court of
appeals affirmed the trial court's finding that the new territorial limita-
tions were overly broad and thus unenforceable.8s In support of his mo-
tion for summary judgment, plaintiff demonstrated that the territorial
limitations restricted his activities in states where he performed very lim-
ited, minimal, or no services for defendant.82 Defendant failed to refute
plaintiff's contentions."8

Finally, defendant contended that the trial court erred in dismissing its
counterclaim, which was based on several common law causes of action.
The court succinctly dealt with these contentions." The Georgia Supreme
Court granted certiorari on April 30, 1987,88 raising the possibility that
the case may again appear in next year's survey.

The appellate courts in Georgia decided several other cases concerning
restrictive covenants during the survey period. In National Settlement
Associates of Georgia v. Creel,"6 the supreme court affirmed the trial
court's finding that a restrictive covenant in an employment contract was
unenforceable because it prohibited employment "in any capacity by a
business or enterprise engaged in the business of marketing and servicing
lump sum and structured settlements.' 7 In Crowe v. Manpower Tempo-

76. Id.
77. Id. at 141, 355 S.E.2d at 444.
78. Id. (quoting White v. Fletcher/Mayo/Assocs., 251 Ga. 203, 208, 303 S.E.2d 746, 751

(1983)).
79. Id.
80. Id.
81. Id. at 142, 355 S.E.2d at 444-45.
82. Id. at 141, 355 S.E.2d at 444.
83. Id. at 141-42, 355 S.E.2d at 444.
84. See Kern Manufacturing, 182 Ga. App. at 142-43, 355 S.E.2d at 445.
85. Id., 355 S.E.2d at 437.
86. 256 Ga. 329, 349 S.E.2d 177 (1986).
87. Id. at 332, 349 S.E.2d at 180 (quoting from the contract). Plaintiff conceded that the

three year period of noncompetition was not unreasonable, and the court found that the
territorial limitation restricting competition within a radius of 200 miles of Atlanta was not
unreasonably broad since the plaintiff was the "sole employee in the entire area in which

[Vol. 39
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rary Services,"s the supreme court also reversed the trial court's order to
defendant to cease working for a rival of his former employer. The re-
strictive covenant in Crowe was objectionable because it sought to restrict
defendant from competing "within a 50 mile radius of any city in which
there is a Manpower office or Manpower licensed business, other than the
city where employed at the time" of the defendant's employment."' The
restrictive covenant in Windsor-Douglas Associates v. Patterson" was
unenforceable because it prohibited the "former employee from contact-
ing all customers and clients of the employer, including those with whom
she had no contact while an employee.""' Finally, in Jarrett v. Hamil-
ton,'2 the court of appeals affirmed summary judgment in favor of the
employee, holding that the restrictive covenant was not limited suffi-
ciently in either the type of activity forbidden 93 or the territorial
limitations.'

III. OTHER NOTEWORTHY CASES

A. Indemnity Agreements

In National Candy Wholesalers, Inc. v. Chipurnoi, Inc.,9" National
Candy Wholesalers (NCW) leased part of the Atlanta Civic Center from
the City of Atlanta and made portions of it available to manufacturers
and sellers of candy to show their products and services.6 Plaintiff,
Chipurnoi, was one of NCW's permittees. While on the premises, a
Chipurnoi employee fell into a utility service trench and injured himself.
The employee sued the City of Atlanta, the utility servicer, an exposition

NSA [the employer] did business." Id.
88. 256 Ga. 239, 347 S.E.2d 560 (1986).
89. Id. at 240, 347 S.E.2d at 561 (quoting from the contract).
90. 179 Ga. App. 674, 347 S.E.2d 362 (1986).
91. Id. at 675, 347 S.E.2d at 363. But see Whaley v. Alco Standard Corp., 253 Ga. 5, 315

S.E.2d 654 (1984).
92. 179 Ga. App. 422, 346 S.E.2d 875 (1986).
93. Plaintiff employed defendant as a sales representative. The restrictive covenant in

issue forbad the employee to "directly or indirectly ... engage generally in direct competi-
tion with the Employer in the Employer's business either as an individual on his own or as a
partner or joint venturer, or as an employee or agent for any person, or as an officer, direc-
tor, or shareholder or otherwise .... " The court found the words "or otherwise" "to be the
functional equivalent of the phrase 'in any capacity,'" which the court found objectionable
in McNease v. National Motor Club, 238 Ga. 53, 231 S.E.2d 58 (1976). Jarrett, 179 Ga. App.
at 424, 346 S.E.2d at 876-77.

94. 179 Ga. App. at 424-25, 346 S.E.2d at 877. The court found that the territorial limi-
tation was not determinable until the time of the employee's termination, which was too
indefinite in Koger Properties v. Adams/Cates Co., 247 Ga. 68, 274 S.E.2d 329 (1981).

95. 180 Ga. App. 664, 350 S.E.2d 303 (1986).
96. Id. at 664, 350 S.E.2d at 304.
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servicing company, and NCW. NCW filed a third-party complaint against
Chipurnoi based on an indemnification clause in the lease with
Chipurnoi. Chipurnoi sought dismissal of the third-party complaint, con-
tending that the indemnification clause was on its face void as against
public policy. The trial court granted Chipurnoi's motion to dismiss and
NCW appealed."
NCW contended on appeal that the indemnification agreement did not

violate Official Code of Georgia Annotated section 13-8-2(b)." NCW ar-
gued that section 13-8-2(b) dealt only with construction contracts." Ac-
cording to NCW, for the section to attach, two threshold conditions must
be met: first, the agreement must pertain to maintenance or construction
of a building; and second, the indemnity clause must purport to indem-
nify the promisee against the consequences of his sole negligence.""0 NCW
argued that the indemnity agreement did not meet either of these thresh-
old conditions because the booth space contract was more closely related
to rendering services as opposed to leasing or subleasing property,1 0 1 and
in any event, the indemnification agreement did not expressly seek to in-
demnify NCW from its sole negligence. 02

The court of appeals quickly rejected NCW's argument that the booth
space contract was not a lease or sublease of property. The court said,
"we find no strained logic to conclude that this Booth Space Contract in
legal effect is a permit by a tenant to a concessionaire for use of real
estate."'0 3 In addressing NCW's second argument that the indemnifica-

97. Id.
98. Id. O.C.G.A. § 13-8-2(b) (1982) provides in pertinent part:

(b) A covenant, promise, agreement or understanding in or in connection with or
collateral to a contract or agreement relative to the construction, alteration, re-
pair, or maintenance of a building. . . purporting to indemnify or hold harmless
the promisee against liability for damages arising out of bodily injury to persons
I I .caused by or resulting from the sole negligence of the promissee, his agents or
employees, or indemnitee is against public policy and is void and unenforceable

Id.
99. 180 Ga. App. at 665, 350 S.E.2d at 304.

100. Id. See Smith v. Seaboard Coastline R.R., 639 F.2d 1235 (5th Cir. 1981). But see
Morgan v. Westinghouse Elec. Corp., 579 F. Supp. 867 (N.D. Ga. 1984).

101. 180 Ga. App. at 665, 350 S.E.2d at 304.
102. Id., 350 S.E.2d at 304-05.
103. Id. at 666, 350 S.E.2d at 305 (citing Senrow Concessions v. Shelton Properties, 10

N.Y.2d 320, 222 N.Y.S.2d 329, 178 N.E.2d 726 (1961); Meers v. Munsch-Protzmann Co., 217
A.D. 541, 217 N.Y.S. 256 (1926); Columbus Cosmetic Corp. v. Shoppers Fair of So. Bend, 26
A.D.2d 391, 275 N.Y.S.2d 135 (1966)). The court noted that the New York cases it cited
were not binding, but also noted that the Georgia Supreme Court had cited with approval
that a" . . . tenant may not ... avoid in any contract, . . . license agreement, or similar
agreement ... any of the rights, duties, or remedies. . . relating to duties of a landlord" in
Country Club Apartments v. Scott, 246 Ga. 443, 444, 271 S.E.2d 841, 842 (1980) (quoting

[Vol. 39
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tion agreement did not seek to exculpate NCW for its sole negligence, the
court agreed that the words in the indemnification agreement did not ex-
pressly refer to NCW's sole negligence,"" The court further observed,
however, that the agreement sought to indemnify NCW from any and all
claims, "which necessarily includes claims emanating from injuries caused
solely by NCW's negligence.'" 5 This language, the court said, was similar
to the language contained in the indemnification agreement that the su-
preme court found violative of public policy in Frazer v. City of Al-
bany.10 6 A provision seeking to exculpate all claims is void as against
public policy.' 07

B. Fraud In The Inducement

Potomac Leasing Co. v. Thrasher"" presented an interesting disserta-
tion of the principles surrounding fraud in the inducement of a contract
and the actions and defenses available to the defrauded party. Plaintiff
was in the equipment leasing business.'09 Rather than employing leasing
agents directly, plaintiff provided blank copies of its leasing documents to
salesmen employed by the manufacturers or distributors. Potomac in-
structed the salesmen on how to complete the leasing documents. If a
customer desired to lease a product and plaintiff accepted the lease as
negotiated by the salesman, plaintiff purchased the product from the
salesman's employer, the manufacturer or distributor, and leased it to the
customer at a stipulated monthly rental. 10

Defendant negotiated a lease from plaintiff through a salesman whom
Omni Specialty Equipment Company directly employed. Plaintiff ac-

cepted the lease, Omni sent the equipment to defendant, and defendant
began making monthly rental payments to plaintiff. Defendant stopped
making rental payments and tendered the equipment back to plaintiff
when the equipment failed to perform as Omni's salesman had repre-
sented. Plaintiff refused to accept the equipment and sued to recover the
balance due on the lease agreement. Defendant answered and included,
among his defenses, fraud in the inducement of the lease. At trial, the
court denied plaintiff's motion for directed verdict and the jury returned

GA. CODE ANN. § 61-102 (Harrison 1977) (currently codified at O.C.G.A. § 44-7-2 (1982))).
180 Ga. App. at 665, 350 S.E.2d at 304.

104. 180 Ga. App. at 666-67, 350 S.E.2d at 305.
105. Id.
106. 245 Ga. 399, 402, 265 S.E.2d 581, 583 (1979).
107. 180 Ga. App. at 667, 350 S.E.2d at 305-06 (emphasis added).
108. 181 Ga. App. 883, 354 S.E.2d 210 (1987).
109. Id. at 883, 354 S.E.2d at 211.
110. Id. at 883-84, 354 S.E.2d at 211.

1987]
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a verdict in favor of defendant. 1

Plaintiff appealed on the sole ground that the trial court erred in deny-
ing its motion for directed verdict.' 12 One ground on which plaintiff based
its motion for directed verdict was that the lease's merger clause estopped
defendant from asserting that he relied upon the Omni salesman's mis-
representations. In rejecting plaintiff's theory, the court of appeals
pointed out that in Georgia, except for contracts controlled by the Uni-
form Commercial Code, a person whom another fraudulently induced by
misrepresentations into entering a contract has two actions available.11 3

The defrauded party can "affirm the contract and sue in contract for
breach or he [can] seek to rescind the contract and sue in tort for alleged
fraud and deceit."1 4 If the defrauded party affirms the contract, he is
limited to a recovery in contract and the merger clause will prevent his
recovery under a tort theory.1 " If he rescinds the contract, then the
merger clause will not prevent recovery under a tort theory."' In addition
to forming the basis for a cause of action, a defendant may plead fraud in
the inducement as a defense to an' action on the contract."17

To rescind a contract, the defrauded party, upon discovery of the
fraud, must promptly restore or offer to restore to the other party any-
thing of value he has received by virtue of the contract.1 A party may
satisfy that requirement, as in Thrasher, simply by offering to restore the
property to the other party. 9 The parol evidence rule does not apply if
the alleged contract was procured by fraud.' Moreover, a stipulation
that the contract's provisions constitute the sole and entire agreement be-
tween the parties and that no modification can bind either party unless it
is in writing and signed has no bearing in a case in which fraud induced
the contract.' 21 On these principles, the court of appeals upheld the trial

111. Id. at 884, 354 S.E.2d at 212.
112. Id.
113. Id. at 886, 354 S.E.2d at 213.
114. Id. (citing City Dodge v. Gardner, 232 Ga. 766, 768, 208 S.E.2d 794, 796 (1974)).
115. Id. See generally Roth v. Bill Heard Chevrolet, 166 Ga. App. 583, 305 S.E.2d 31

(1983).
116. 181 Ga. App. at 886, 354 S.E.2d at 213; City Dodge v. Gardner, 232 Ga. 766, 770,

208 S.E.2d 794, 797 (1974).
117. 181 Ga. App. at 886, 354 S.E.2d at 213. This principle is not applicable to cases that

the provisions of Article 11 of the Uniform Commercial Code control. Fraud renders con-
tracts voidable at the election of the injured party. O.C.G.A. § 13-5-5 (1982). See generally
Nichols v. Lanier, 164 Ga. 445, 139 S.E.2d 2 (1927).

118. 181 Ga. App. at 886, 354 S.E.2d at 213 (quoting O.C.G.A. § 13-4-60 (1982)).
119. Id.
120. Id. at 886-87, 354 S.E.2d at 213 (quoting Kimbrough v. Adams, 65 Ga. App. 536,

538, 16 S.E.2d 96, 98 (1941)).
121. Id. at 887, 354 S.E.2d at 213; Kimbrough v. Adams, 65 Ga. App. 536, 538, 16 S.E.2d

96, 98 (1941). See also Williams v. Toomey, 173 Ga. 199, 159 S.E. 866 (1931).
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court's denial of plaintiff's motion for directed verdict.122

C. Diversity In Bargaining Power

Laswell v. Chrysler Corp.23 brought the court of appeals an issue that
has threatened to open a pandora's box in the law of contracts for some
time. In September 1983, plaintiff purchased a new automobile manufac-
tured by defendant Chrysler Corporation. Plaintiff also purchased an ex-
tended protection plan, which supplemented the new car warranty for a
period of five years or 50,000 miles, whichever came first. Plaintiff paid
the automobile dealer $699 for the extended protection plan. The plan
contained the following cancellation provision:

This contract may be cancelled by the original purchaser giving written
notice to the Chrysler Service Contract Center. During the first 60 days
after purchase of the contract, the full amount paid to the selling dealer
will be refunded. Thereafter, a refund will be made from the amount
received by Chrysler for the contract less a pro-rata adjustment for the
elapsed contract months or odometer miles since the original in service
date of the vehicle, whichever is greater, and less a $25.00 administration
charge .... 124

The dealership paid defendant $89 of the purchase price for the plan.' 26

Nothing in the record suggested that Chrysler or the dealership misled or
even discussed the portions of the purchase price the dealership paid to
Chrysler or retained.'"6 On July 9, 1984, plaintiff wrote the manufacturer
requesting cancellation of the plan.'12  Chrysler tendered a refund of
$16.71 based upon the mileage on plaintiff's car and the $89 Chrysler re-
ceived for the plan. 2 8

Plaintiff filed suit against Chrysler alleging that the cancellation provi-
sions entitled her to receive a refund based on the full amount she paid to
the dealership. Plaintiff also sought certification of a class action on be-
half of all persons who had purchased similar plans in the preceding four
years and had not received a refund based upon the full purchase price
when they cancelled the plans.'2 The trial court denied plaintiff's motion
for class certification and, apparently with no opposition from Chrysler,

122. 181 Ga. App. at 887, 354 S.E.2d at 214.
123. 181 Ga. App. 219, 351 S.E.2d 675 (1986).
124. Id. at 219, 351 S.E.2d at 675.
125. Id.
126. Id. at 221, 351 S.E.2d at 677 (Pope, J., concurring specially).
127. Id. at 219, 351 S.E.2d at 675.
128. Id. at 220, 351 S.E.2d at 675-76.
129. Id., 351 S.E.2d at 676.

1987]
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entered summary judgment in plaintiff's favor for $699.130
On appeal, plaintiff contended that the trial court erred in holding that

defendant satisfied the cancellation provision as a matter of law by
tendering to plaintiff an amount based on the amount defendant received
for the contract."'1 The court of appeals affirmed the court's construction
of the cancellation provision and the denial of plaintiff's motion for class
certification."' The appellate court found no ambiguity in the cancella-
tion clause and rejected plaintiffs argument that the division of proceeds
between the dealership and Chrysler was "either 'secret' or foreign to
commercial expectations.1 33 According to the court, "[o]ur capitalistic
economic system is driven by the profit motive and consequently, we ex-
pect that the prices set for the retail sale of goods and services will exceed
the cost of those goods and services to the dealer. '13

Judge Pope concurred with the majority's decision but sharply dis-
agreed with their analysis. 13

5 Judge Pope noted that a consumer cannot
abdicate his responsibility to read contracts he signs 13 and observed that
a careful reading of the extended services plan "may have alerted plaintiff
to the fact that another transaction would take place."'' 37 He disagreed,
however, that plaintiff could have discerned the true nature of the trans-
action and argued that the contract would significantly affect consumers'
rights. 13 According to Judge Pope,

It is patently unreasonable to place on a consumer the responsibility of
anticipating that the dealer would make a profit of approximately six
hundred percent (600%) on the other transaction impacting that of the
consumer. In this regard, the language [of the cancellation clause] is
neither plain nor unambiguous; it is arguably deceptive and unfair

l3

130. Id. Chrysler conceded under the special circumstances of the case that it should
refund plaintiff the entire $699 she had paid for the plan. The concession was apparently
based upon "an attempt by the plaintiff to orally cancel the plan three days after" she
purchased it. Id.

131. Id.
132. Id.
133. Id.
134. Id. at 220-21, 351 S.E.2d at 676.
135. Id. at 221, 351 S.E.2d at 676 (Pope, J., concurring specially).
136. Id. at 222, 351 S.E.2d at 677. The courts affirmed this principle of contract law

several times during the survey period. See, e.g., Haralson v. Pope Chevrolet, Inc., 180 Ga.
App. 650, 350 S.E.2d 255 (1986).

137. 181 Ga. App. at 222, 351 S.E.2d at 677.
138. Id.
139. Id. Judge Pope cited both the Deceptive Trade Practices Act, O.C.G.A. § 10-1-370

(1982), and the Fair Business Practices Act of 1975, O.C.G.A. § 10-1-390 (1982 & Supp.
1987), but noted that the plaintiff made no claim under those statutes. 181 Ga. App. at 222,
351 S.E.2d at 677.
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To Judge Pope, the complexity of modern commercial transactions and
the relative disparity of bargaining power between the consumer and
large corporations might justify a different result in another case. 4

In this context, the rote application of traditional principles of contract
law, developed in a much more simplistic commercial setting, no longer
results in a just and equitable adjudication of rights between the parties.
This is not to hold that longstanding principles of contract law are cur-
rently outdated. I hold simply that a contract or clause thereof must be
considered in light of the total commercial setting in which it arose. " ,

Because of the consumer's lack of bargaining power, Judge Pope argued
that it was onerous and unfair to place upon- consumers the burden of
comprehending the nature of complex business transactions and how con-
tract rights might be affected. " 2

While the concerns Judge Pope expressed are serious and merit atten-
tion by the law of any civilized people, preferable alternatives exist to
tinkering with the "traditional principles of contract law" that many find
too simplistic to apply to the complex commercial transactions prevalent
today. In fact, departure from and misapplication of those principles to
remedy problems created by artful application of the law by lawyers re-
questing the great business Goliaths have spawned new and more com-
plex problems in many instances.

Certainly, as Judge Pope admonished, 13 courts should never apply the
law by rote to any case. Rather, courts should consider the commercial

140. 181 Ga. App. at 223, 351 S.E.2d at 678 (Pope, J., concurring specially).
141. Id.
142. Id. Concerning the relative disparity between consumers and big business, Judge

Pope quoted from Henningsen v. Bloomfield Motors, Inc.:
The traditional contract is the result of free bargaining of parties who are brought
together by the play of the market, and who meet each other on a footing of ap-
proximate economic'equality .... In such 'a society there is no danger that free-
dom of contract will be a threat to the social order as a whole. But in present-day
commercial life, the standardized mass contract has appeared. It is used primarily
by enterprises with strong bargaining power and position. "The weaker party, in
need of the goods or services, is frequently not in a position to shop around for
better terms, either because the author of the standard contract has a monopoly
(natural or artificial) or because all competitors use the same clauses. His contrac-
tual intention is but a subjection more or less voluntary to terms dictated by the
stronger party, terms whose consequences are often understood in a vague way, if
at all." ... Such standardized contracts have been described as those in which
one predominant party will dictate its law to an undetermined multiple rather
than to an individual. They are said to resemble a law rather than a meeting of
the minds.

Id. at 222-23, 351 S.E.2d at 677-78 (quoting Henningsen v. Bloomfield Motors, Inc., 32 N.J.
358, 375, 161 A.2d 69, 86 (1960) (citations omitted)).

143. Id.
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setting in which a contract arose to ascertain the parties' intention when
their intention is not clear from the contractual language. On the other
hand, courts should not torture clear and unambiguous language because
a sophisticated, economically powerful party has duped an unsophistica-
ted consumer with a standardized contract. The standardized contract is
not the culprit, although it is often the badge of one with evil intent. The
culprit is the party who has used his sophistication to take unfair advan-
tage of the consumer. Application of consumer protections acts and com-
mon law actions to the offender is a much wiser course. If existing legisla-
tion and law are inadequate, then the legislature or the courts should
address the matter by expanding tort doctrines to handle the subtleties of
unfair and abusive business practices. Attempts to remedy these wrongs
by any method that threatens the integrity of clear and unambiguous
contract language with matters extrinsic to the contract will serve neither
the business community nor the consumer.


