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by James C. Marshall*

During the 1986-87 survey period, the Georgia Supreme Court over-
ruled two decades of precedent concerning nonjudicial foreclosures under
Georgia's version of the Uniform Commercial Code (UCC). This Article
begins with a review of that remarkable development.

I. NONJUDICIAL FORECLOSURES UNDER THE UCC

Until March 19, 1987, a creditor conducting a nonjudicial foreclosure
sale without notice in violation of Georgia's version of UCC section 9-
504(3)' forfeited the right to collect a deficiency judgment in personam
against the debtor.2 Assuming the debt was $5,000 and a creditor's section
9-504 nonjudicial foreclosure without proper notice netted only $1,000,
the creditor forfeited the right to a deficiency judgment against the
debtor as a means of collecting the $4,000 outstanding. The Georgia
Court of Appeals introduced this penalty for noncompliance in a 1968
decision, Braswell v. American National Bank,3 and later, the Georgia
Supreme Court approved the penalty in its 1975 decision, Gurwitch v.
Luxurest Furniture Manufacturing Co.' The penalty presumedly was in-
tended to compel creditor compliance with section 9-504, since it applied
without regard to whether, or to what extent, the lack of proper notice
may have harmed the debtor.

Georgia creditors did not greet the Gurwitch rule of forfeiture with a
great hue and cry of outrage. Some of this creditor passivity was due to
the ease with which the creditor could avoid the forfeiture simply by
complying with the unburdensome notice requirements of UCC section 9-
504(3). For the most part, however, creditors did not expend great energy
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challenging the Gurwitch rule because the vast majority of debtors in de-
fault and subject to foreclosure are insolvent and judgment proof. Thus,
the loss of the right to a deficiency judgment in personam against the
debtor typically was not costly to the creditor.

Georgia creditors had no great reason to oppose the Gurwitch rule of
forfeiture until the 1985 decision of the Georgia Supreme Court in Reeves
v. Habersham Bank' and the court's 1986 decision in United States/on
behalf of Farmers Home Administration v. Kennedy. These decisions
introduced a new and, from at least the creditor's view, very unfair era in
the rules governing nonjudicial foreclosures of personal property. In Ken-
nedy and Reeves, the court extended the Gurwitch rule of forfeiture to
include the creditor's right to proceed against additional collateral or
against co-obligors and accommodating parties.7 Unlike losing the right to
collect an in personam judgment against the principle debtor, losing the
right to proceed against additional collateral or co-obligors and accommo-
dating parties often will be costly to the creditor and will constitute a
penalty completely unrelated to the actual harm the debtor suffered.

The Gurwitch-Reeves-Kennedy forfeiture era ended on March 19, 1987
with the supreme court's decision in Emmons v. Burkett." In that case,
Burkett had sued Emmons for $163,713.83 allegedly due on a purchase
money note. While this suit was pending and without notice to Emmons,
Burkett sold a small amount of the collateral securing the note. This
prompted Emmons to move for summary judgment with respect to the
collection of the deficiency on the ground that Burkett's nonjudicial fore-
closure violated the requirements of UCC section 9-504(3). Burkett's non-
judicial foreclosure without notice only netted $1,175 and very nearly cost
him the balance of the debt. Given the facts the court of appeals por-
trayed in Emmons,' it is quite possible that Burkett's failure to give no-
tice did not harm Emmons. Under the authority of the Gurwitch, Reeves,
and Kennedy decisions, however, Burkett faced forfeiture of his right to
collect nearly $163,000. Losing this right certainly would harm Burkett
since the remaining collateral still secured the debt.

As the supreme court recognized in Emmons,10 such a judge-made rule
of forfeiture simply is indefensible. In Emmons, the court expressly over-
ruled Gurwitch and silently overruled both Reeves and Kennedy to the
extent that those decisions required forfeiture of the right to collect a

5. 254 Ga. 615, 331 S.E.2d 589 (1985).
6. 256 Ga. 345, 348 S.E.2d 636 (1986).
7. Id. at 347-48, 348 S.E.2d at 638; 254 Ga. at 618, 331 S.E.2d at 592-93.
8. 256 Ga. 855, 353 S.E.2d 908 (1987).
9. Emmons v. Burkett, 179 Ga. App. 838, 348 S.E.2d 323 (1986), rev'd & rem'd, 256 Ga.

855, 353 S.E.2d 908 (1986).
10. 256 Ga. at 855, 353 S.E.2d at 908.
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deficiency from additional collateral or from co-obligors and accommodat-
ing parties as the penalty for the foreclosing creditor's violation of section
9-504(3).11 The threat to the cross-collateralized creditor described in last
year's survey article"2 has vanished. Henceforth, the creditor seeking judi-
cially to collect a deficiency following a section 9-504(3) sale must rebut a
presumption that the value of the collateral sold equalled the debt.' Sev-
eral appellate decisions discuss the proof needed to rebut this presump-
tion. 14 The creditor apparently has the same burden when the debtor

11. Id. at 857, 353 S.E.2d at 910.
12. Marshall, Commercial Law, Annual Survey of Georgia Law, 38 MERCER L. REV. 85,

104-06 (1986).
A slight variation of the facts in the court of appeals' survey period decision in C. Itoh

Industrial Machinery, Inc. v. Forklift Service Co., 180 Ga. App. 125, 348 S.E.2d 551 (1986),
illustrates the threat to the cross-collateralized creditor. In that case, the creditor financed
and perfected a security interest in forklifts held for lease or sale by a corporate debtor.
Following the debtor's alleged default, the creditor accelerated and sought nonjudicial col-
lection of the debt. The creditor held a perfected security interest in the proceeds of the
forklifts, and as part of its nonjudicial collection process, the creditor located a forklift
leased to a third party and diverted the third party's lease payments. Several months later,
the creditor accepted a lump sum payment from this third party lessee in satisfaction of the
creditor's security interest in the forklift. The creditor apparently accepted this payment
without paying heed to the requirements of UCC § 9-504.

Because neither party introduced into evidence the contract between the debtor and this
third party lessee, the appellate court rejected an argument that the third party lessee made
this lump sum payment pursuant to a purchase option in the lease contract. Id. at 126, 348
S.E.2d at 552. Rather, the appellate court agreed with the trial court's conclusions that the
creditor's acceptance of this lump sum constituted a nonjudicial foreclosure sale and that
the sale violated UCC § 9-504. Id. As a result, the creditor lost its right to collect a defi-
ciency judgment against the debtor corporation and the individual guarantors. The appel-
late court specifically rejected the creditor's argument that it should lose, at most, the right
to collect the deficiency on the debt for the individual forklift sold in violation of UCC § 9-
504, not the debt for all of the forklifts. In doing so, the court noted that, although there
were apparently separate invoices covering each forklift sold by the creditor to the debtor,
the parties had executed only one security agreement. Id.

Had there been separate security agreements for each forklift in C. Itoh Industrial, Inc.,
the court might have accepted the creditor's argument that its loss exposure for the viola-
tion of UCC § 9-504 was isolated to the deficiency on the individual forklift. Even with
separate agreements on each item of collateral, however, the creditor likely would have re-
quired cross-collateralization clauses. Unless the creditor renounced its cross-collateraliza-
tion rights before selling an individual item of collateral, a court might have concluded that
the creditor was selling that item in an attempt, pursuant to its cross-collateralization
rights, to satisfy more than the debt on the individual item of collateral. If the court so
concluded, then the Gurwitch-Reeves-Kennedy trilogy would call for the loss of the right to
collect the remaining debt either in personam or from the remaining items of cross-collat-
eral. Presumably, in C. Itoh Industrial, Inc., the creditor at least was able to collect
nonjudicially against all of the collateral, even that remaining after the improper sale of the
forklift to the third party lessee.

13. Farmers Bank v. Hubbard, 247 Ga. 431, 276 S.E.2d 622 (1981), is the seminal case.
14. For decisions discussing the proof needed to rebut the Farmers Bank presumption,
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seeks injunctive or declaratory relief from additional nonjudicial sales on
the ground that the foreclosing creditor violated section 9-504(3) in an
earlier sale.1 In each instance, the creditor may collect the deficiency
upon rebutting the presumption, but any damages the debtor actually
suffered because of the creditor's noncompliance with section 9-504 will
be credited toward satisfaction of the deficiency. To the extent that the
debtor's damages exceed the deficiency, the debtor is entitled to a money
judgment against the creditor. The new rule espoused by Emmons applies
whether the creditor is attempting to collect the deficiency in personam
or from additional collateral. It also applies if the creditor seeks to collect
from co-obligors or accommodating parties." In most instances, only the
owner of the collateral sold in violation of section 9-504(3) should be enti-
tled to collect damages from the creditor rather than merely to reduce the
deficiency. The nonowner debtor, however, might be entitled to damages
under a tort theory of recovery such as wrongful foreclosure. Various
UCC treatises explore the different remedies available under tort versus
contract theories.1 7

As already noted, the court's recent decisions in Reeves and Kennedy
were far more objectionable than that in Gurwitch. Nevertheless, the
court in Emmons chose to attack Gurwitch, perhaps because the ink was
too fresh in Reeves and Kennedy. Has the Court pitched the baby with
the bathwater? The 'no deficiency' rule of Gurwitch penalized creditors in
an attempt to compel their adherence to UCC section 9-504. Will credi-
tors adhere to section 9-504 if noncompliance does not threaten their de-
ficiency? Other than kindheartedness or honor, what restrains creditor
abuse in the post-Emmons era? Suppose, for example, that the creditor
conducts a foreclosure sale without proper notice to collect upon a $5,000
debt and that the creditor or the creditor's conspirator purchases the col-
lateral for $1,000. Suppose further that the fair market value of this col-
lateral is $2,000 and that a collectible deficiency of $4,000 remains on the
debt. Post-Emmons, is this a 'no-harm-in-trying' scenario for the creditor
since, in the usual case, the debtor's actual damages or credit entitlement
will not exceed the $1,000 of potential profit' the creditor obtained by

see Zohbe v. First National Bank of Cobb County, 162 Ga. App. 604, 292 S.E.2d 444 (1982);
Davis v. Ford Motor Credit Co., 164 Ga. App. 137, 296 S.E.2d 431 (1982); First Nat'l Bank
v. Rivercliff Hardware, Inc., 161 Ga. App. 259, 287 S.E.2d 701 (1982).

15. Concerning this burden of proof issue prior to Emmons, see Marshall, Commercial
Law, Annual Survey of Georgia Law, 38 MERCER L. REv. 85, 92 n.38 (1986).

16. 256 Ga. at 857, 353 S.E.2d at 910.
17. See, e.g., J. WHITE & R. SUMMERS, UNIFORM COMMERCIAL CODE 1123-35 (1980);

HAWKLAND, LORD & LEwis, UCC SERIES §§ 9-504 & 9-507 (Art 9) (1986); T. QUINN, UNIFORM
COMMERCIAL COMMENTARY AND LAW DIGEST para. 9-504 & 9-507 (1978 & Supp. 1986).

18. Assuming that the pre-sale amount in default is $5,000 and that the $4,000 defi-
ciency following the sale is collectible helps illustrate this 'potential profit' possibility. The
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purchasing at fifty percent of the fair market value? If, post-Emmons, the
only risk associated with such behavior by a creditor is loss of the profit
obtained, why shouldn't the creditor always seek the profit?

The rebuttable presumption that the value of the collateral sold equal-
led the debt might foster creditor collection practices that offer some pro-
tection against creditor abuse of debtors in the post-Emmons era. Prior to
conducting a foreclosure sale, the creditor may anticipate and prepare for
a dispute concerning collection of the $4,000 deficiency in the preceding
hypothetical. Gathering evidence to rebut the presumption is the key to
any preparation, and the best time to gather such evidence is while the
collateral is still available; that is, before the foreclosure sale. Unless there
is a widely accepted market valuation associated with the particular type
of collateral, such as the 'blue book value' for motor vehicles, many credi-
tors will obtain presale appraisals of the collateral's value. Having ob-
tained an appraisal, the creditor will work to assure that the foreclosure
sale brings approximately that amount. Post-Emmons, however, what
keeps the creditor from ignoring this (psychological) weakness? Suppose
the creditor in the preceding hypothetical obtains a $2,000 presale ap-
praisal of the collateral. What is the risk associated with buying at
$1,000? If the debtor disputes the collection of the $4,000 deficiency, the
creditor can introduce evidence of the appraisal and at least collect
$3,000. The creditor lost the $1,000 potential profit but still collected the
$5,000 debt by obtaining the $2,000 value of the collateral in addition to
the deficiency judgment. Is the creditor exposed to any real harm for try-
ing to foreclose against the collateral for far less than its fair market
value?

If the creditor in the preceding hypothetical foreclosed against addi-
tional security to satisfy the balance of the debt, a court might deem one
or more of the additional foreclosures wrongful. For example, assume that
the fair market value of the original collateral equals or exceeds the out-
standing debt. If so, the debtor might argue that any further sales were
wrongful because the first sale should have satisfied the debt. Concerning
the second sale, could the creditor be liable for wrongful foreclosure and
conversion entitling the debtor to punitive damages and attorneys' fees?
In any event, the debtor's right to damages under UCC section 9-507(1)
includes "any loss caused by"' the creditor's violations of UCC section 9-
504(3). The second sale was 'caused by' the creditor's violation in the first
sale. Apparently then, UCC section 9-507(1) contemplates that the debtor

total obtained by the creditor or the creditor and the creditor's conspirator is $6,000: $1,000
from the sale, $4,000 from collection of the deficiency and $1,000 because collateral having a
fair market value of $2,000 was purchased for $1,000. Thus the 'potential profit' from this
violation of UCC § 9-504(3) is $1,000: the $6,000 collected less the $5,000 debt.

19. O.C.G.A. § 11-9-507(1) (1982).
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at least should recover all reasonably foreseeable losses occasioned be-
cause of the second sale, which should not have occurred.

Obviously, this threat of damages for wrongful additional foreclosures
depends upon the presence of unique circumstances, and one should not
expect it to modify creditor behavior in the vast majority of cases. In the
hypothetical case, the prospect of the debtor's bankruptcy within one
year of the foreclosure is a more significant reason for creditor concern.
Federal fraudulent conveyance law under section 548 of the Bankruptcy
Code 0 gives the bankruptcy trustee authority to avoid prebankruptcy
transfers by insolvent debtors made in exchange for less than reasonably
equivalent consideration."1 Most Georgia creditors already are aware that,
in its 1980 decision in Durrett v. Washington National Insurance Co.,2 2

the Fifth Circuit applied federal fraudulent conveyance law to routine
nonjudicial foreclosure sales.2 3 The general rule since has evolved that the
foreclosure against an insolvent debtor is fraudulent and avoidable by the
trustee if the sale price is less than seventy percent of the collateral's fair
market value and the debtor files bankruptcy within one year.24 In the
hypothetical, for example, the debtor's bankruptcy petition filed under
Chapter 7 of the Bankruptcy Code" within one year of the sale theoreti-
cally would result in a successful avoidance action by the trustee against
the creditor because the foreclosure sale price did not satisfy the seventy
percent test. In reality, however, the trustee is unlikely to pursue such a
small amount of money. Problems with valuation and the expense of liti-
gation would persuade most trustees that the likely recovery does not jus-
tify the expense of pursuit. Thus, unless the assets involved in the fore-
closure sale are substantial and the proof of abuse is fairly clear, the
specter of bankruptcy coupled with federal fraudulent conveyance law
should not restrain creditor abuse in most cases.

If the creditor is foreclosing upon consumer goods,' UCC section 9-
507(1) provides that "the debtor has a right to recover in any event an
amount not less than the credit service charge plus 10 percent of the prin-
cipal amount of the debt or the time price differential plus 10 percent of
the cash price. No similar penalty restrains the creditor foreclosing

20. 11 U.S.C. § 548 (1982).
21. Id. § 548(a)(2).
22. 621 F.2d 201 (5th Cir. 1980).
23. Id. at 202.
24. For an excellent discussion of this subject, see Henning, An Analysis of Durrett And

Its Impact On Real and Personal Property Foreclosures: Some Proposed Modifications, 63
N.C.L. REv. 257 (1985).

25. 11 U.S.C. § 701 et. seq.
26. UCC 9-109(1) defines consumer goods as "those used or bought for use primarily for

personal, family or household purposes." O.C.G.A. § 11-9-109(1) (1982).
27. O.C.G.A. § 11-9-507(1) (1982). For a pre-Emmons application of this language by a
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against nonconsumer goods, and, in many or most consumer cases, the
UCC section 9-507(1) penalty poses little practical threat to the creditor.
To begin with, most consumers are unaware of their foreclosure rights
under the UCC. Most quite correctly believe their default is their fault,
not the creditor's. They may attempt to delay or avoid the creditor seek-
ing possession of collateral, but once they lose possession, they are apt to
view the balance of the collection process, even if abusive, as the routine
functioning of an unfair system. They are not likely to contact a lawyer.
Even if they consider contacting a lawyer, the majority of consumer debt-
ors are insolvent and cannot afford the fees. Without the assistance of a
lawyer, it is unlikely that the few consumers who are aware of their rights
can effectively assert those rights.

Creditor abuse is most likely in nonjudicial foreclosures of consumer
goods because the typical consumer debtor in default is insolvent and un-
likely to have access to legal counsel. Thus far, the jurisdictions consider-
ing the issue have concluded that debtors cannot collect attorneys' fees
under UCC section 9-507 despite the section's 'any loss caused by' lan-
guage.2 Funds to pay attorneys' fees might be available to the debtor if
the debtor can challenge the creditor's foreclosure on a tort theory, for
example, wrongful foreclosure or conversion and the court awards the
debtor "additional damages for aggravating circumstances." 9 Without a
change in the attitude of Georgia's courts, however, it is unlikely that the
typical abusive foreclosure scenario will provide fertile ground for the col-
lection of such additional damages.3 0 Prior to its amendment in 1984, sec-
tion 13-6-11 of the Official Code of Georgia Annotated permitted the
debtor to collect costs of litigation and attorneys' fees if the creditor "ac-
ted in bad faith in making the contract" or was "stubbornly litigious" or
"caused the [debtor] unnecessary trouble and expense."'" The 1984
amendment deleted the phrase "in making the contract," suggesting that
creditor bad faith during the collection process may entitle the debtor to
attorneys' fees and costs of litigation under this code section. Again, how-
ever, the attitude of the courts in interpreting and applying this code sec-
tion is crucial to the debtor's hope for success. The same might be said
for the debtor's chances of recovering costs and fees under Yost v.

Georgia court, see Georgia Central Credit Union v. Coleman, 155 Ga. App. 547, 271 S.E.2d
681 (1980).

28. See, e.g., First City Bank-Farmers Branch v. Guex, 677 S.W.2d 25 (Tex. 1984), revd,
659 S.W.2d 734 (Tex. Ct. App. 1983); see also HAWKLAND, LORD & LEWIS, UCC SERIES § 9-
507:03 (1986).

29. O.C.G.A. § 51-12-5 (1982 & Supp. 1987).
30. See, e.g., Parks v. Associates Commercial Corp., 181 Ga. App. 235, 351 S.E.2d 661

(1986).
31. O.C.G.A. § 13-6-11 (Supp. 1986).
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Torok32 or Official Code of Georgia Annotated section 9-15-14. ss

If the creditor is foreclosing upon a motor vehicle or if the creditor's
rights arise from a retail installment contract, Georgia law provides that a
willful failure to give a required notice may entitle the debtor to damages
plus attorneys' fees.34 Perhaps lawmakers should consider similar legisla-
tion with respect to willful violations of UCC section 9-504 in nonjudicial
foreclosures of consumer goods. If enacted, such legislation probably
should cover all willful violations of UCC section 9-504, not merely failure
to give proper notice. The notice to debtors required by UCC section 9-
504 is designed to protect the debtor's right of redemption, to enable the
debtor to challenge the process of disposition before the sale occurs, and
to enable the debtor to assure a fair price by participating in the bidding
and by encouraging others to do so.3' Unfortunately, notice does not ac-
complish these laudable objectives in the typical consumer case. To begin
with, nothing in section 9-504 requires the creditor to notify the debtor of
a right to redeem, although Georgia creditors might well be advised to do
so in light of an inadvertent error by the court of appeals in Bradford v.
General Electric Credit Corporation of Georgia.38 Some consumers do
not know of their right to redeem, and those who do are unlikely to exer-
cise it. Creditors rarely accelerate, take possession, and foreclose without
repeated warnings and workout discussions. Most consumers who have
the resources to exercise a right of redemption following acceleration and
the loss of possession would have worked something out to avoid losing
possession in the first place. Likewise, those consumers subject to foreclo-
sure who possess the resources, ability, and inclination to challenge and
influence the foreclosure sale process are likely to avoid that process alto-

32. 256 Ga. 92, 344 S.E.2d 414 (1986). For an article discussing the implications of this
decision, see Eisner & Bender, The Torok Tort: Recovery for Abusive Litigation, 23 GA. ST.
B.J. 84 (November 1986).

33. O.C.G.A. § 9-15-14 (1982) permits the court to award attorneys' fees and costs for
the assertion of frivolous claims and defenses.

34. Id. §§ 10-1-10, -15, -36 & -38.
35. See United States v. Kennedy, 256 Ga. 345, 348 S.E.2d 636 (1986); Reeves v. Haber-

sham Bank, 254 Ga. 615, 331 S.E.2d 589 (1985).
36. 183 Ga. App. 782, 359 S.E.2d 757 (1987). In Bradford, citing Credithrift of America

v. Smith, 168 Ga. App. 45, 308 S.E.2d 53 (1983), the court of appeals concluded that the
creditor violated O.C.G.A. § 11-9-504 (1982) by failing to include information about the
debtor's right of redemption in its notice to the debtor of a proposed foreclosure sale. 183
Ga. App. at 782, 359 S.E.2d at 758. Credithrift of America, however, was a decision based
upon the requirements of the Retail Installment and Home Solicitation -Sales Act, O.C.G.A.
§ 10-1-1 to -16 (1967), not the UCC. Indeed, Bradford directly contradicts the earlier deci-
sion of the court of appeals in Motor Contract Co. of Atlanta v. Sawyer, 123 Ga. App. 207,
180 S.E.2d 282 (1971), in which the court first held the Motor Vehicle Sales Finance Act
inapplicable to the transaction at issue in that case and then ruled that no information
concerning redemption rights need be included in notice provided pursuant to UCC 9-504.
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gether through, for example, refinancing or selling the collateral them-
selves and applying the proceeds to the debt.

Since notice to the consumer debtor is not a reliable safeguard against
creditor abuse, any legislation providing for recovery of attorneys fees and
costs for willful violations of UCC section 9-504 should include willful
failure to sell the collateral for a commercially reasonable price. The Gen-
eral Assembly, however, should narrowly tailor such legislation to curb
abuse of consumer debtors while not burdening creditors who attempt to
comply with section 9-504. The legislation should not authorize attorneys'
fees unless the debtor suffered real harm as a result of the 'willful' viola-
tion. For example, although a willful failure to notify might eliminate the
possibility of redemption of the collateral, loss of the right to redeem nor-
mally would not harm any debtor who is without the financial means to
redeem. Likewise, in the hypothetical of a $1,000 sale price for a $2,000
item of collateral with a $4,000 deficiency remaining, the debtor normally
would suffer no harm until the creditor sought a deficiency in excess of
$3,000. In many consumer cases the creditor seeks no deficiency whatso-
ever. As a rule, attorneys' fees should only be available if the creditor
attempts to collect the deficiency after willfully violating UCC section 9-
504 to the debtor's detriment.

The prospect of such an award of fees would increase the likelihood
that an abused consumer debtor can secure the legal representation
needed for an effective assertion of the debtor's rights. More importantly,
this prospect would discourage nonjudicial foreclosure abuse of consumer
debtors in the post-Emmons era. Creditors would have more than a psy-
chological inclination to avoid substantial discrepancies between presale
appraisals and actual sale prices because those discrepancies would tend
to prove willfulness. Consistent with Durrett,37 the courts or the legisla-
ture might consider creating a presumption of willful violation whenever
the sale price is less than seventy percent of the fair market value of the
collateral. Whatever the legislative scheme considered, however, creditors
should not have to pay attorneys' fees and costs merely because a nonju-
dicial foreclosure brought slightly less than the collateral's fair market
value. Only in cases of clear abuse should the creditor be liable. Assuming
no substantial change in court interpretation and application of existing
law, such legislation probably is necessary to limit abuse of consumer
debtors during the post-Emmons era.

37. 621 F.2d 201 (5th Cir. 1980).
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II. NONJUDICIAL FORECLOSURES OF REAL PROPERTY

Georgia creditors secured by real property normally hold deeds to se-
cure debt that include a power of sale upon the debtor's default on the
underlying obligation.38 The creditor must conduct the nonjudicial sale
under power, however, in the same manner as a judicial sale 3 9 Conse-
quently, the high bid received on the day of sale determines the sale
price. Since there is no assurance that potential purchasers will attend
the sale or offer a realistic price for the collateral, the creditor foreclosing
nonjudicially upon real property in Georgia typically wears two hats dur-
ing the sale process, that of the seller and of a potential buyer. Most cred-
itors are not interested in owning the collateral following a sale under
power.4" As a potential buyer, the creditor's bidding strategy usually is
designed to protect and maximize its remedies for complete satisfaction
of the debt plus collection costs, not to obtain ownership of the collateral.

If the debt is undersecured and the debtor is not judgment proof, the
creditor exercising its rights under a power of sale often adopts a bidding
strategy designed to protect the creditor's right to a deficiency judgment
against the debtor." The creditor cannot obtain a deficiency judgment
following a sale under power unless it initiates a confirmation proceeding
in the local superior court within thirty days of the sale.42 In this confir-
mation proceeding, the petitioning creditor has the burden of proving 3

"that the property so sold brought its true market value.""' According to
the decision of a panel of the court of appeals in Wheeler v. Coastal
Bank,'5 the collateral's "true market value" is the price that two parties
agree will be paid for the property itself, without consideration of such
collateral issues as the financial responsibility for, or the nature and
amount of, expenses and closing costs to be paid to others in connection
with buying or selling it.""

In Wheeler, two appraisers opined that the 'value' or the 'probable sell-

38. See O.C.G.A. §§ 44-14.161 to -165 (1982).
39. See id. §§ 44-16-162 & 9-13-140 to -178.
40. For simplicity's sake, this sentence ignores the fact that the creditor protected by a

deed to secure debt holds legal title to the collateral.
41. Having disposed of the collateral, the creditor has an unsecured claim for the defi-

ciency and cannot use self-help to collect this deficiency from an unwilling debtor. See Low-
ery v. McTier, 99 Ga. App. 423, 108 S.E.2d 771 (1959). Unless the creditor can sell his
deficiency claim to another, resort to judicial process is the creditor's only alternative.

42. O.C.G.A. § 44-14-161(a) (1982).
43. See Thompson v. Maslia, 127 Ga. App. 758, 195 S.E.2d 238 (1972). See also Wheeler

v. Coastal Bank, 182 Ga. App. 112, 354 S.E.2d 694 discussed infra notes 45-59 and accompa-
nying text.

44. O.C.G.A. § 44-14-161(b) (1982).
45. 182 Ga. App. 112, 354 S.E.2d 694 (1987).
46. Id. at 114, 354 S.E.2d at 696.
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ing price' of the property would be between $140,000 and $145,000. Wear-
ing its hat as a potential buyer, the creditor submitted the high bid and
bought the property for $127,000. The creditor's appraiser testified in the
confirmation hearing that the creditor would incur approximately $13,000
in costs attempting to resell the property after obtaining ownership by
submitting the high bid. Consequently, according to the creditor,
$127,000 was the 'true market value' of the property.47 The court of ap-
peals disagreed. 48 The court concluded that it could not take into account
the expenses the creditor expected to incur in converting the property
purchased at the foreclosure sale into cash in calculating the 'true market
value' of the property under the confirmation statute. 9

Apparently, according to the court in Wheeler, the 'true market value'
within the meaning of the confirmation statute is the price obtainable by
an unhurried, unpressured owner, free of the shadow of default and po-
tential bankruptcy. Such a definition not only ignores reality, but also
overlooks the restrictions that the confirmation statute itself imposes
upon the sale process. The sale under a power cannot be confirmed unless
it is conducted in the same manner as a judicial sale.9 0 Consequently, un-
less a court orders otherwise, the foreclosing creditor holds the sale under
power 'by public outcry' at the county courthouse on the first Tuesday of
the month between the hours of 10:00 a.m. and 4:00 p.m. 1 If the court in
Wheeler correctly defines 'true market value,' then the confirmation stat-
ute apparently requires the impossible; that is, that the creditor obtain a
price available only through use of an unhurried and unpressured sale
process prohibited by the same statute.

Besides being inconsistent with the procedural command of the confir-
mation statute, the definition of 'true market value' that the court in
Wheeler adopted imposes an unrealistic burden upon the creditor. Buyers
willing to pay the price that a seller might obtain for the property in an
unhurried, unpressured sale rarely attend sales under power. If the credi-
tor must bid that price, then the creditor usually will be the purchaser.
Theoretically, this purchase satisfies a portion of the debt. In reality,
however, no portion of the debt is satisfied until the creditor receives cash
or its equivalent. The creditor must resell the property, and if the prop-
erty is to bring the high price the creditor bid upon foreclosure in defer-
ence to the command of Wheeler, the creditor must keep the property in
inventory for some time, incurring additional costs in maintenance, insur-
ance, lost interest earnings, and sales expenses. In reality, adherence to

47. Id. at 113, 354 S.E.2d at 695.
48. Id. at 114-15, 354 S.E.2d at 696.
49. Id. at 114, 354 S.E.2d at 696.
50. See O.CG.A. §§ 44-16-162 & 9-13-140 to -178 (1982).
51. Id. § 9-13-161.
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the court's definition of 'true market value' in Wheeler virtually guaran-
tees that the creditor will not recover the debt because of these collection
expenses.""

Like potential legislation awarding attorneys' fees to consumer debtors
if a creditor willfully violates UCC section 9-504 during a nonjudicial
foreclosure of personal property,"' the courts should construe the confir-
mation statute to protect the legitimate expectations of debtors in default
while not unduly burdening the creditor with excess costs incurred as a
result of the debtor's default. Tipping the scales too far toward the debtor
increases the cost of credit for all debtors. The term 'true market value'
in the confirmation statute should be the unhurried, unpressured price
envisioned by the Wheeler court less the expenses a bidder normally
would incur in obtaining that price through resale of the property. Such a
definition is consistent with the procedural limitations of the confirma-
tion statute and assures that the debtor whose default necessitated the
collection process bears the normal and reasonably foreseeable costs of
that process. Admittedly, the creditor's entitlement to fifteen percent at-
torneys' fees may satisfy the additional collection costs that the court's
decision in Wheeler effectively imposes. s4 Nothing in the statute author-
izing these fees," however, suggests that they are intended to recompense
the creditor for the additional collection costs that the court in Wheeler
imposed. Furthermore, the attorneys' fees entitlement does not shelter all
creditors."5

The fact that most creditors have a right to collect fifteen percent at-
torneys' fees and the fact that many deficiencies are not completely" col-
lectible tend to minimize the harmful impact of the decision in Wheeler.
In any event, the appraisal and confirmation processes are sufficiently

52. Assume that the debt is $200,000, that the unhurried, unpressured market price is
$100,000, and that the creditor, in obedience to Wheeler, purchases at its own foreclosure
sale for that price. Following the sale, the creditor only has the property and a right to a
deficiency judgment of $100,000. Because of the definition in Wheeler, the property's ex-
pected resale price will be, at most, $100,000. After incurring costs associated with lost inter-
est, maintenance, insurance, and sales expenses, the creditor recovers far less than $100,000
for the land. Hence, the creditor is not whole.

53. See supra notes 34-37 and accompanying text.
54. See O.C.G.A. § 13-1-11 (1982).
55. Id.
56. Although virtually all instruments evidencing debt include clauses entitling the cred-

itor to reasonable attorneys' fees and other costs of collection, there are many instances in
which the creditor cannot enforce rights under these clauses, for example, the debtor's filing
of a petition in bankruptcy prior to the expiration of the ten day notice period. In re At-
lanta International Raceway, Inc., 513 F.2d .546, 552 n.13 (5th Cir. 1975).

57. The decision in Wheeler effectively imposes additional collection costs only if some
or all of the expenses associated with the resale of collateral are collectible from the debtor
along with the remainder of the deficiency.
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sloppy and vested with discretion to avoid Wheeler so long as the con-
firming court is sympathetic and the creditor is cautious. Finally, the
1981 decision of the court of appeals in Taylor v. Thompson" indicates
that the few creditors concerned by Wheeler can avoid the confirmation
process altogether by obtaining a general judgment on the note before
exercising a power of sale."9

In Taylor v. Thompson, the court of appeals limited the applicability
of the confirmation statute through strict construction." The court of ap-
peals used a similarly narrow view of the confirmation statute to limit its
applicability in the survey period decision in Breitzman v. Heritage
Bank.61 Breitzman was an accommodating party who endorsed the second
of two notes between the bank and the principle debtor. The collateral
for the first of those notes was a deed to secure debt with power of sale
upon the principle debtor's residence. No doubt that deed included a
clause that all future advances to the debtor were also secured by the
residence. In any event, the court states that the second note included an
agreement of the debtor that the residence served as collateral for that
note in addition to the first note. The debtor defaulted on both notes and
filed for bankruptcy. The bank sued Breitzman on the second note after
it had exercised its power of sale against the residence.

Breitzman contended that the confirmation statute barred the bank's
suit on the second note. According to Breitzman, the bank violated the
statute by not giving him individual notice of the sale under power"2 and
by not seeking confirmation of the sale. The court of appeals rejected
both defenses. The court ruled that Breitzman's status as an accommo-
dating party did not make him a 'debtor' entitled to individual notice
under the confirmation statute.3 The court also ruled that, despite the
presence of cross-collaterization clauses, the bank's failure to confirm the
sale of the residence securing the first note did not bar its action on the
second note. The court did not reach the question of whether creditors
must show compliance with the confirmation statute when seeking defi-
ciencies from accommodating parties following sales under power. Rather,
the court reasoned that the bank's action against Breitzman was merely a
suit on the second note and not an attempt to collect a "deficiency as to

58. 158 Ga. App. 671, 282 S.E.2d 157 (1981).
59. Id. at 672, 282 S.E.2d at 158. For an earlier decision reaching the same conclusion,

see Gentry v. Hibbler-Barnes Co., 113 Ga. App. 1, 147 S.E.2d 31 (1966).
60. 158 Ga. App. at 672, 282 S.E.2d at 158.
61. 180 Ga. App. 171, 348 S.E.2d 713 (1986).
62. O.C.G.A. §§ 44-14-162.1 to -162.4 (1982) impose particular requirements with respect

to individual notice of sales under power. Id.
63. The statute defines the term "debtor" very specifically and narrowly. Id. § 44-14-

161.1.
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the debt secured by the realty. 64

Creditors should limit their reliance upon Breitzman in light of the rea-
soning the supreme court espoused in Reeves v. Habersham Bank.15 The
court in Reeves reasoned that a creditor exercising rights under a cross-
collateralization clause during a nonjudicial foreclosure places at risk the
right to collect from accommodating parties the amounts unsatisfied on
all of the cross-collateralized obligations."' As the court in Breitzman
noted, Reeves dealt with nonjudicial foreclosures of personal property.'
Nothing in Reeves, however, would suggest that the cross-collateralization
portion of the court's discussion is not equally applicable to nonjudicial
foreclosures of real property. Since the 1977 decision of the court of ap-
peals in Vaughn & Co. v. Saul,6s many Georgia creditors have taken the
precaution of clearly segregating nonjudicial foreclosures of real property
in cross-collateralization settings to protect their rights against the princi-
ple debtor." Creditors should act similarly to protect their rights against
accommodating parties. Creditors should also expect that the courts will
allow accommodating parties to challenge collection of deficiencies if the
creditor fails to obtain confirmation.7 0

From the debtor's point of view, whenever the creditor does not obtain
confirmation of a nonjudicial foreclosure of real property and it is unclear
whether the creditor was exercising cross-collateralization rights, princi-
ple debtors and accommodating parties should advance the defenses
raised in Breitzman to the collection of deficiencies on all of the cross-
collateralized notes. The decision in Breitzman does not render such a
defense or appeal frivolous, because the court suggested that the bank
isolated its foreclosure of the house to satisfaction of the first note and
did not seek to exercise its cross-collateralization rights during this sale."'

64. 180 Ga. App. at 172, 348 S.E.2d at 715.
65. 254 Ga. 615, 331 S.E.2d 589 (1985).
66. See supra note 12 for the discussion of this problem.
67. 180 Ga. App. at 172, 348 S.E.2d at 715.
68. 143 Ga. App. 74, 237 S.E.2d 622 (1977).
69. Assuming two notes with cross-collateralization clauses, each specifically secured by

particular parcels of real property, the creditor exercising a power of sale might provide that
the sale is to satisfy the debtor's default on only one of the notes and thereby avoid threat-
ening the right to a deficiency on the other. The creditor might evidence this renunciation of
cross-collateralization rights through the notice provided the debtor pursuant to O.C.G.A. §
44-14-161.1 (1982) and by the terms of the public advertisement identifying the default for
which the sale is being conducted.

70. See, e.g., First National Bank & Trust Co. v. Kunes, 230 Ga. 888, 199 S.E.2d 776
(1973) (Signers of indemnity agreements are "debtors" within the meaning of the Code and,
as such, are entitled to notice of confirmation proceedings). See also Redman Indus. v.
Tower Properties, 517 F. Supp. 144 (N.D. Ga. 1981) (Guarantors and sureties enjoy the
protection of the confirmation statute under Georgia law).

71. 180 Ga. App. at 172, 348 S.E.2d at 715.
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III. MISCELLANEOUS

A. Lease Financiers Subject to Defenses Not Assertible Against Many
Sale Financiers

Leasing has become an increasingly common substitute for credit sales
reserving security interests." Lease financing has increased as well. In
sales financing, a financing organization, often a related corporation, sup-
plies the seller or dealer with standard forms, terms, and instructions.
These forms include assignable notes, security agreements, and financing
statements that include appropriate language protecting any assignee
from defenses the borrower might have against the assignor. The pur-
chaser executes these documents in favor of the retail seller, and the lat-
ter promptly assigns them to the sales financier that provided the forms.
The sales financier consequently is sheltered from many of the defenses
and claims that might be available against the seller. UCC section 9-
206(1)73 approves of debtor agreements not to assert claims or defenses
against an assignee so long as the assignee takes "for value, in good faith,
and without notice of a claim or defense, except as to defenses of a type
which may be asserted against a holder in due course of a negotiable
instrument."'

In many respects, the lease financing arrangement in Potomac Leasing
Co. v. Thrasher7 5 was similar to the typical sales financing arrangement.
Potomac supplied forms and instructions for their completion to various
manufacturers and retailers, enabling those parties to offer Potomac's
leasing alternative to anyone interested in their goods. Omni was such a
manufacturer or retailer. One of Omni's salesman interested Thrasher in
some goods, and Thrasher selected the lease alternative. Thrasher exe-
cuted the requisite documentation, which Omni then forwarded to Poto-
mac. Potomac accepted the paperwork, purchased the goods, and leased
them to Thrasher. When the goods allegedly failed to perform as Omni's
salesman promised, Thrasher tendered them to Potomac. Potomac re-
fused this tender and sued for the rental outstanding on the lease.
Thrasher defended by claiming fraud in the inducement.

No doubt, like many sales financing arrangements, Potomac never saw
the leased goods and had no direct relationship with the Omni salesman
who, according to the jury, fraudulently induced Thrasher to enter into
the lease of the goods. Furthermore, the lease agreement Thrasher exe-

72. For a pro and con discussion of leasing versus selling, see P. COOGAN, W. HOGAN, D.
VAGTS & J. McDONNEL, SECURED TRANSAClIONS UNDER THE UNIFORM COMMERCIAL CODE chs.
4.1 & 4A (1985).

73. O.C.G.A. § 11-9-206(1) (1982).
74. Id.
75. 181 Ga. App. 883, 354 S.E.2d 210 (1987).
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cuted included a standard clause to the effect that it was the entire agree-
ment between the parties, and another clause that "[njeither [Omni] nor
any salesman is an agent of [Potomac] nor are they authorized to waive
or alter the terms of this lease. Their representations shall in no way af-
fect [Thrasher's) or [Omni's] rights or obligations as herein set forth. '76

According to the court of appeals, however, neither of these clauses was
sufficient to insulate Potomac from Thrasher's garden variety defense of
fraud in the inducement."7

The decision in Potomac Leasing Company highlights a substantial
disadvantage for lease financing in Georgia. Fraud in the inducement is a
common defense avoided by the typical sales financier who enjoys the
protection of UCC section 9-206. 7 8 The court's opinion in Thrasher does
not mention that code section, no doubt because the case did not involve
an assignment. In reaching its conclusion that Potomac was subject to the
defense of fraud in the inducement, the court emphasized that Potomac
was the original lessor, not an assignee.79 Even if the parties had struc-
tured the transaction with Omni as the original lessor and the paperwork
had included language concerning waiver of defenses against assignees,
however, the Fifth Circuit has held in United Counties Trust Co. v. Mac
Lum, Inc.80 that Georgia's version of UCC section 9-206 does not protect
the assignee of a lease agreement." In part, the Fifth Circuit reached this
conclusion because the Georgia Legislature did not adopt the 1962 UCC
revisions expanding the scope of section 9-206 to include leases.8"

Financing flexibility enhances commerce, and lease financing should
not be discouraged without substantial policy justifications. Hopefully,
the Georgia legislature will reconsider the exclusion of lease assignees
when it considers the proposed Article 2A of the UCC for adoption in
Georgia.8 3 Generally speaking, Article 2A governs leases of goods. The
Proposed Final Draft of Article 2A was discussed by the members of the
American Law Institute at the Institute's 1987 annual meeting.

B. Parol Proof Admitted to Show Renunciation of Continuing Guar-
anty When Account Balance Fell to Zero

Article 3 of the UCC governs rights and obligations concerning com-

76. Id. at 884, 354 S.E.2d at 212.
77. Id. at 887, 354 S.E.2d at 214.
78. See Design Engineering, Construction International, Inc. v. Cessna Finance Corp.,

164 Ga. App. 159, 296 S.E.2d 195 (1982).
79. 181 Ga. App. at 885, 354 S.E.2d at 212-13.
80. 643 F.2d 1140 (5th Cir. 1981).
81. Id. at 1144.
82. Id. at 1142.
83. Uniform Commercial Code, art. 2A (Proposed Final Draft 1987).
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mercial paper,8 4 and section 3-605 of that article provides, in part, that

The holder of an instrument may even without consideration discharge
any party:

(a) In any manner apparent on the face of the instrument or the in-
dorsement, as by intentionally cancelling the instrument or the party's
signature by destruction or mutilation, or by striking out the party's sig-
nature; or

(b) By renouncing his rights by a writing signed and delivered or by
surrender of the instrument to the party to be discharged."'

In Fidelity National Bank v. Reid,86 the court of appeals cited Idaho
case law8 and opined that UCC section 3-605 provided the exclusive
methods whereby holders of negotiable instruments may renounce abso-
lute, continuing, written guaranties ancillary to those instruments in
Georgia.88 Despite this observation, however, the court in Reid allowed a
guarantor of a negotiable note to prove that, at a time when the account
balance had fallen to zero, a loan officer of the lender orally had re-
nounced the written guaranty between the parties.8" Consequently, ac-
cording to the court, the future advances clause of the guaranty was not
effective to cover additional obligations arising after the oral renuncia-
tion. 0 The court reasoned that, when the account balance fell to zero, the
guaranty was no longer ancillary to a negotiable instrument because the
original negotiable instrument was satisfied as a matter of law.91 Further-
more, the guaranty could not be a negotiable instrument in its own right
because it represented a contingent obligation to pay.'2 Therefore, ac-
cording to the court, general contract law principles, not the UCC, gov-
erned the effectiveness of the oral renunciation.'3 According to the court,
parol evidence could prove the oral renunciation, which was an enforcea-
ble, separate contract." The court indicated that it would not have
reached the same result if the renunciation had occurred after the ac-
count balance had risen above zero because of additional extensions of

84. See O.C.G.A. § 11-3-101 (1982).
85. Id. § 11-3-605(l).
86. 180 Ga. App. 428, 348 S.E.2d 913 (1986).
87. Everton v. Blair, 99 Idaho 14, 576 P.2d 585, 23 UCC Rep. 1228 (1978).
88. 180 Ga. App. at 429, 348 S.E.2d at 915.
89. Id., 348 S.E.2d at 914.
90. Id. at 430, 348 S.E.2d at 915.
91. Id.
92. "To be a negotiable instrument [covered by Article 3 of the Uniform Commercial

Code, a writing must contain) an unconditional promise or order to pay a sum certain
.... " O.C.G.A. § 11-3-104 (1982).

93. 180 Ga. App. at 430, 348 S.E.2d at 915.
94. Id.
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credit to the principle debtor. 5

The Court in Reid did not explain clearly why language in the written
guaranty providing that the guaranty applied to future advances and that
the guarantor could terminate the guaranty only by written notice to the
bank did not bar parol proof of the separate renunciation. Under common
law contract principles, however, a party to a contract may waive the
right to rely upon a clause requiring that cancellation, alteration, or re-
nunciation of the contract be in writing." Article 2 of the UCC97 includes
a similar waiver concept. Thus, given the court's initial conclusion con-
cerning the exclusive authority of UCC section 3-605, the key to the
court's analysis appears to be the subsequent conclusion that UCC Article
3 did not govern the effectiveness of the oral renunciation of the guar-
anty, a conclusion based upon the presence of a zero account balance at
the time of the renunciation.

By the court's reasoning in Reid, the bank's suit for $29,000 on the
guaranty would have succeeded if the account balance had contained a
single penny ($.01) at the time of the renunciation by the loan officer.
"'If the law supposes that,' said Mr. Bumble, . . . 'the law is a ass, a
idiot.',8 Rather than permitting the result of the case to hinge upon
such ephemeral circumstances, the court might have reconsidered its ini-
tial dictum that UCC section 3-605 provided the exclusive means whereby
the holder can renounce a guaranty associated with a negotiable instru-
ment. That statute uses the word 'may,' a term of permission not ordina-
rily suggestive of exclusivity." In addition, there is some authority in
Texas case law that section 3-605 does not list the exclusive means for
renunciation. 100 Finally, in doubtful cases the court should construe sec-
tion 3-605 consistently with generally accepted prior principles and, as
noted, the general principle permits oral waivers despite a prior agree-
ment requiring a writing.10'

Of course, bankers and other holders of negotiable instruments would
prefer the court's interpretation in Reid that UCC section 3-605 bars pa-
rol proof of renunciation unless the account balance drops to zero. For

95. Id.
96. A. CORBIN, CORBIN ON CONTRACTS § 1295, at 1065 (1952). See B-Lee's Sales Co. v.

Shelton, 141 Ga. App. 870, 234 S.E.2d 702 (1977).
97. O.C.G.A. § 11-2-209 provides in part: "(2) A signed agreement which excludes modi-

fication or rescission except by a signed writing cannot be otherwise modified or rescinded
.. (4) Although an attempt at modification or rescission does not satisfy the require-

ments of subsection (2) ... it can operate as a waiver." Id.
98. C. DICKENS, OLIVER TWIST ch. 2.
99. O.C.G.A. § 11-3-605 (1982).

100. Burton v. National Bank of Commerce of Dallas, 679 S.W.2d 115, 40 UCC Rep. 196
(Tex. App. 1984).

101. 180 Ga. App. at 430, 348 S.E.2d at 915.
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now, at least, this dicta in Reid appears to be the law in Georgia, and
lenders should consider adopting strategies to minimize the likelihood
that a court will admit parol proof under the 'zero account balance' ex-
ception. The lender might employ a general practice of maintaining a
small balance in guaranteed accounts of customers who may borrow addi-
tional funds. If a guaranteed account balance does fall to zero, the lender
might require the guarantor to execute a new guaranty agreement prior to
the extension of additional credit. Finally, the lender might wonder about
the safety of written guaranties provided to induce loans if substantial
time elapses between the execution of the guaranty and the extension of
credit.

C. Secured Party's Floating Crop Lien Primes Rights of Third Party
Who Produced Crops Upon Lands of Farmer-Debtor

In Southwest Georgia Production Credit Association v. James,""2 a
panel of the court of appeals stated that a farmer, by executing a security
agreement covering current and future crops, had transferred to the cred-
itor "rights, albeit inchoate rights, in any and all crops to be planted,
grown or produced on her property in the future.'"'0 Thus, according to
the court, the creditor's security interest attached to a crop produced on
the farmer's lands under a contractual agreement with a third party,
James, whereby James was to "provide the labor, fuel, chemicals, seed,
fertilizer and repair, to plant and harvest all crops,"10 and the farmer
was entitled to half of any net profits. There were no net profits, and on
these facts, the trial court concluded that the creditor's lien did not at-
tach to the crop because the debtor never had "rights in the collateral."105

Although the creditor apparently claimed only half the gross proceeds
less the cost of seed, 0 language in the decision of the court of appeals
suggests that the appellate court was of the opinion that the creditor was
entitled to all of the proceeds of the crop. For example, the court stated
that:

102. 180 Ga. App. 795, 350 S.E.2d 786 (1986).
103. Id. at 797, 350 S.E.2d at 788.
104. Id. at 795, 350 S.E.2d at 787.
105. O.C.G.A. § 11-9-203 (1982) provides in part that the creditor's lien does not attach

"unless . . .the debtor has rights in the collateral."
106. 180 Ga. App. at 796, 350 S.E.2d at 787. Southern Frozen Foods, holder of the pro-

ceeds of the sale of the crop provided the seed. The suppliers of seeds to be grown by a
farmer under contract ("seedsmen") have won trover actions against purchasers of the crop
on the theory that the farmer was merely a bailee of the seedsman's property, the crop
grown with the seed. First State Bank of Wiggins v. Simmons, 91 Colo. 160, 13 P.2d 259
(1932). See also Gilbert v. Copeland, 22 Ga. App. 753, 97 S.E. 251 (1918). Why the creditor
permitted half of the cost of the seeds to be deducted in this case is unclear from the
decision.
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[a] debtor. . . may not defeat the rights [of the creditor to future crops]
by turning over the property described in the financing statement to a
third party to produce a crop covered by the terms of the financing state-
ment, where said statement has been executed and recorded according to
the law. 07

The court's broad language and the result of the court's decision in
James are at odds with the view expressed by a UCC expert, Professor
Steve H. Nickles, in a 1987 article.1 "8 UCC section 9-312(2)109 specifically
contemplates that a later lien given to protect credit that enables the pro-
duction of the future crop may prime an earlier creditor's floating lien
rights in a future crop. Professor Nickles persuasively argues that the ac-
cepted interpretation of this code section does not give the farmer suffi-
cient freedom to obtain alternative production credit by priming the prior
perfected floating lienholder."O No doubt Professor Nickles would disa-
gree with the result-oriented definition of 'rights in the collateral' the
court of appeals adopted in James. That definition expands the floating
lienholder's control over the farmer's future productive capacity, control
that Professor Nickles would limit. Indeed, the language of the court's
opinion in James suggests that James would have lost to the floating
lienholder even if James were an arms length lessee growing crops on the
lands involved in the suit. For that matter, the court's broad language
casts a small shadow over the rights of subsequent purchasers or mort-
gage holders of farm lands subject to crop liens.

D. Can a Prior Perfected Judgment Lien Prime a Purchase Money Se-
curity Interest Under Georgia's Version of the UCC?-A Need for Clari-
fication of Official Code of Georgia Annotated section 11-9-310.

In Georgia, a properly docketed judgment lien floats and attaches to
property acquired by the judgment debtor after rendition and docketing
of the judgment.' In a 1941 decision,'1 2 the Georgia Supreme Court
summarized the case law concerning priority disputes between the float-
ing judgment lien and a lien to protect an extension of credit that enabled
the debtor to acquire property after judgment:

107. 180 Ga. App. at 797, 350 S.E.2d at 788.
108. Nickles, Setting Farmers Free: Righting the Unintended Anomaly of UCC Section

9-312(2), 71 MINN. L. REv. 1135 (1987).
109. O.C.G.A. § 11-9-312(2) (1982).
110. In the seminal decision, United States v. Minster Farms Cooperative Exchange,

Inc., 430 F. Supp. 566 (N.D. Ohio 1977), the court concluded that the enabling, loan-secured
creditor would prime the prior perfected floating lienholder only if the prior loan was six
months in default.

111. Kollock v. Jackson, 5 Ga. 153 (1848).
112. Federal Land Bank of Columbia v. Bank of Lenox, 192 Ga. 543, 16 S.E.2d 9 (1941).
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[Alnother principle, long settled in this State and recognized with little
dissent in other jurisdictions, [is] that a mortgage or deed to land, secur-
ing its purchase-money, and executed as a part of the same transaction
in which the purchaser acquires title, will exclude or take precedence
over any prior lien against the property arising through or against the
purchaser.'

Of course, subsequent statutory developments may modify this general
rule. In most instances, Official Code of Georgia Annotated section 11-9-
310 now governs the priority dispute between a prior perfected judgment
lien and a purchase money security interest in personal property in Geor-
gia. As revised in 1978, that code section provides in pertinent part that:

[A] perfected security interest in collateral takes priority over [liens es-
tablished by certain Georgia laws], provided, nevertheless, that:

(d) A lien for ... a duly rendered judgment ... takes priority over such
perfected security interest, but only if [the lien is appropriately re-
corded] prior to the perfection of the subject security interest, and if the
subject security interest is not a purchase money security interest enti-
tled to priority under subsection (2) of Code Section 11-9-301."'

This code section expressly refers to purchase money security interests
and apparently modifies previously settled priority rules. According to
section 11-9-310 as revised in 1978, the prior recorded judgment lien
primes the purchase money security interest unless the latter is entitled
to "priority under subsection (2) of Code Section 11-9-301."''1

Subsection (2) of section 11-9-301 seemingly reverses this new order of
priority only in narrow circumstances.

If the secured party files with respect to a purchase money security inter-
est before or within 15 days after the debtor receives possession of the
collateral, he takes priority over the rights of a transferee in bulk or of a
lien creditor which arise between the time the security interest attaches
and the time of filing.'

This subsection is apparently limited to the grace period rights of
purchase money secured lenders, giving them fifteen days in which to per-
fect by filing. In essence, if the purchase money secured lender perfects
within this fifteen day period, the lender's rights are prior to those of the
lien creditor that arose during the period. The rights of the prior recorded
judgment lien creditor, however, normally do not arise "between the time

113. Id. at 556, 16 S.E.2d at 17.
114. O.C.G.A. § 11-9-310 (1982 & Supp. 1987).
115. Id.
116. Id. § 11-9-301(2) (1982).
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the security interest attaches and the time of filing."' 1 7 Indeed, in the
usual case, the rights of judgment lien creditors seemingly attach simulta-
neously with the rights of the purchase money secured creditor. Thus, a
literal reading of the 1978 revisions to Georgia's version of the UCC sug-
gests that the judgment lien creditor may prime subsequent purchase
money secured creditors.

Giving such priority to previously recorded judgment lien creditors
might be defensible on policy grounds. Shouldn't debtors be encouraged
to satisfy existing judgments before incurring additional debt? Doesn't
granting judgment lien creditors the chance for priority over subsequent
purchase money lenders discourage or disable the debtor from incurring
such additional debt? Perhaps the legislature intended the 1978 revisions
of UCC section 9-310 to further the policy objectives such questions sug-
gest. If so, the product of this intent is rather obscure statutory language.
If not, then the 1978 revisions may have introduced an unintended
change in a well-established rule. In either case, clarifying legislation
would be appropriate.

117. Id. (emphasis added).
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