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During the survey period, a variety of cases and legislation affecting
business associations law was before Georgia's appellate courts and the
Georgia General Assembly. This review of business associations decisions
and newly enacted legislation focuses on decisions and enactments relat-
ing to corporation, partnership, and agency law.

In addition to giving guidance concerning the law of business associa-
tions in Georgia, the Georgia Appellate Courts provided insight into the
meaning of several indigenous expressions including, but not limited to,
"you can't run with the hare and the hounds"' and "it's weak as pond
water."

I. CORPORATIONS

A. Service of Process on Corporations

On several occasions during the survey period, the Georgia Supreme
Court and Court of Appeals reviewed the issue of service of process on
corporations. In Bricks v. Walker Showcase, Inc.,3 the Supreme Court of
Georgia addressed the question of the proper procedure to perfect service
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1. Taft v. Burttiam, 254 Ga. 687, 688, 333 S.E.2d 585, 586 (1985).
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3. 255 Ga. 122, 336 S.E.2d 37 (1985).
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upon a domestic corporation. The Georgia Business Corporation Code4

expressly provides that:

[W]henever a corporation shall fail to appoint or maintain a registered
agent in this state, or whenever its registered agent cannot with reasona-
ble diligence be found at the registered office, then the Secretary of State
shall be an agent of such corporation upon whom any process, notice, or
demand may be served . . .. In the event any such process, notice, or
demand is served on the Secretary of State, he shall immediately cause
one of the copies thereof to be forwarded by registered or certified mail,
addressed to the corporation at its registered office .... The provisions
of this subsection may be used notwithstanding any inconsistent provi-
sions of Chapter 11 of Title 9.'

In contrast to this provision of the Georgia Business Corporation Code,
the Georgia Civil Practice Act' permits valid service on the Secretary of
State as agent of a corporation only if the plaintiff provides an affidavit
that to the best of the plaintiff's knowledge, information, and belief, per-
sonal service on the corporation cannot be had within the state at the
time that the plaintiff gives copies of the pleadings to the Secretary of
State for service.7

In Bricks, the supreme court reviewed the question of whether service
on a corporation by serving the Secretary of State, following the proce-
dure in the Georgia Business Corporation Code, is sufficient though the
complaint lacks the affidavit the Georgia Civil Practice Act requires. The
court of appeals had denied plaintiff's application for interlocutory review
of the trial court's order setting aside a default judgment.8 Plaintiff
served defendant-corporation following the Georgia Business Corporation
Code provision 9 and received a default judgment.10 Defendant argued in
Fulton County State Court that the default judgment should be set aside
because plaintiff failed to comply with the affidavit provision of the Geor-
gia Civil Practice Act.1

The supreme court looked to the legislative history and the language of
the sections to find the answer to the puzzle.1 2 The 'legislative history'
that the court looked to was not an account of the drafters or committee
proceedings, but an inference based on the dates of passage of the Geor-

4. O.C.G.A. tit. 14, ch. 2 (1982 & Supp. 1986).
5. Id. § 14-2-62(b). Cf. Id. tit. 9, ch. 11.
6. Id. tit. 9, ch. 11.
7. Id. § 9-11-4(d)(1).
8. 255 Ga. at 122, 336 S.E.2d at 37.
9. O.C.G.A. § 14-2-62(a) (1982).

10. 255 Ga. at 122, 336 S.E.2d at 37.
11. Id. at 123, 336 S.E.2d at 38. See O.C.G.A. § 9-11-4(d)(1) (1982 & Supp. 1986).
12. 255 Ga. at 123, 336 S.E.2d at 38.
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gia Business Corporation Code' 3 and the Georgia Civil Practice Act.'' 1

The supreme court noted that when the Georgia Civil Practice Act was
enacted, Georgia had not yet begun the more modern procedure of
designating registered offices and registered agents for domestic corpora-
tions. ' Without registered offices and registered agents for corporations,
service on corporations imposed a greater duty upon the process server to
seek out the appropriate recipient for service and to support his inability
to perfect service on the corporation by affidavit prior to service on the
Secretary of State.17 The supreme court reasoned that the legislature,
when it enacted section 14-2-62(b), had taken into account the Georgia
Civil Practice Act, but had determined that it was not necessary to pro-
vide specifically for an affidavit, since the Georgia Business Corporation
Code, enacted two years after the enactment of the Georgia Civil Practice
Act, required the establishment of registered offices and agents.1s

The supreme court recognized that the two methods of service under
the Georgia Business Corporation Code and the Georgia Civil Practice
Act are different and that "[tihe distinction is clear and cannot be recon-
ciled." 19 The court concluded that service on a corporation under either
the Georgia Business Corporation Code or the Georgia Civil Practice Act
is permissible, that both modes of service are reasonable, and that neither
offends due process.20

In Bricks, however, the Fulton County State Court set aside the judg-
ment pursuant to a motion made in the same term as entry of judg-
ment. 1 The supreme court held that the Fulton County State Court had
discretion to set aside a judgment on its own motion within the same
term of court; and, finding no abuse of discretion, held that it would not
disturb the setting aside of the judgment.2

In an interesting case that followed in the January 1986 term, Ticor
Construction Co. v. Brown," the supreme court once again reviewed the
question of service of process on domestic corporations. In Ticor, the
DeKalb County Superior Court entered a default judgment against de-
fendant Ticor. Defendant appealed the trial court's denial of its motion
to set aside the default judgment. The supreme court reviewed Bricks

13. 1968 Ga. Laws 565 (codified at O.C.G.A. tit. 14, ch. 2 (1982 & Supp. 1986)).
14. 1966 Ga. Laws 609 (codified at O.C.G.A. tit. 9, ch. 11 (1982 & Supp. 1986)).
15. 255 Ga. at 123, 336 S.E.2d at 38.
16. Id.
17. Id.
18. Id.
19. Id. at 124, 336 S.E.2d at 38.
20. Id.
21. Id.
22. Id., 336 S.E.2d at 38-39.
23. 255 Ga. 547, 340 S.E.2d 923 (1986).
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and held that service on a corporation under the Georgia Business Corpo-
ration Code24 specifically incorporates the standard procedures for service
of process established in Official Code of Georgia Annotated section 9-11-
4 and that service of process in this case was not defective2 5

The appellant in Ticor also argued that the statutory scheme providing
different procedures for service upon foreign and domestic corporations
denied domestic corporations equal protection under the state and fed-
eral constitutions.2 6 The statute dealing with service upon foreign corpo-
rations provides that when a party is unable to locate the registered agent
for a foreign corporation and subsequently serves the Secretary of State,
the Secretary of State must forward a copy of the complaint to "the cor-
poration at its principal office in the jurisdiction under the laws of which
it is incorporated."2 A plaintiff, therefore, has an additional chance to
serve a foreign corporation after delivering the pleadings to the Secretary
of State because the Secretary must send a copy, not only to the regis-
tered agent for service of process, but also to the corporation's principal
office.28 Ticor argued that this difference is particularly unfair because,
under the Georgia Business Corporation Code, the Secretary of State
sends a certified notification to a registered agent's address when the
sheriff already has determined that the registered agent cannot be
found.2S

The supreme court, in determining the constitutionality of this inter-
esting argument, decided that there was no denial of a fundamental right.
The court, therefore, did not require a high level of scrutiny because,
"[h]ere, we have disparate treatment of two classes of truant, not diligent,
corporations. 3 0 In addition, the court stated that there was a rational
relationship furthering a legitimate state interest. The court conjectured
that the legislature may not have wanted to require the Secretary of State
to keep two separate lists of often 'duplicative addresses' of domestic cor-
porations as it must for foreign corporations and that the legislature may
have intended this treatment to attract foreign corporations to do busi-
ness in Georgia."1 The court did not address the equal protection argu-
ment under the Georgia Constitution.

In his dissenting opinion, Justice Smith reviewed the majority's reason-
ing and stated that "foreign corporations will not be attracted to Georgia

24. O.C.G.A. § 14-2-62 (1982).
25. 255 Ga. at 549, 340 S.E.2d at 925 (interpreting O.C.G.A. § 9-11-4 (1982)).
26. Id. See U.S. CONsT. amend XIV, § 1; GA. CONST. art. 1, § 1, para. 2.
27. O.C.G.A. § 14-2-319 (1982).
28. Id. § 14-2-319(b).
29. Id. § 14-2-62(b).
30. 255 Ga. at 550, 340 S.E.2d at 926.
31. Id. at 551, 340 S.E.2d at 927.
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because of the shoddy way with which domestic corporate defendants
may be treated. 32 Arguing that the majority never reached the distinc-
tion between the two types of service, Justice Smith concluded by charac-
terizing the majority opinion as "weak as pond water."33

We believe that the court decided Bricks incorrectly. The supreme
court should have affirmed the holding that the Georgia Civil Practice
Act governs civil practice. Since there is no reliable Georgia legislative
history, it was farfetched for the supreme court in Bricks to infer from
the dates of enactment that it was the intent of the Georgia Legislature
to have two distinct forms of service for Georgia domestic corporations. If
the supreme court had decided Bricks in the manner we suggest, the
Ticor decision would have been unnecessary because a plaintiff, prior to
serving process on the Secretary of State, would have to locate the corpo-
rate offices of a domestic corporate defendant and attempt to have the
sheriff serve the corporation at the best known address. In this way, there
would be no disparity between service on foreign corporations and domes-
tic corporations.

The last case that the appellate courts reviewed during the survey pe-
riod concerning service of process on corporations was Todd v. Harnisch-
feger Corp.34 Todd was severely injured when a crane boom on which he
was working forced him against a building. In November 1979, one week
before the statute of limitations would have run, Todd sued the crane's
manufacturer, Harnischfeger and others. Harnischfeger was a foreign cor-
poration incorporated in Delaware and authorized by the Secretary of
State to transact business in Georgia. Todd sought service on Harnischfe-
ger in Wisconsin by a motion for service by publication. In 1984, Har-
nischfeger filed a motion to dismiss for insufficient service of process be-
cause it had not been personally served in Georgia until after it filed its
motion to dismiss.3'

The court held that Todd had no statutory basis that would permit
extra-territorial service upon the registered agent in another state.ss Con-
sequently, personal service upon Harnischfeger's agent in Wisconsin was
improper and the court in Georgia did not have personal jurisdiction.37

Further, the court held that service by publication in Wisconsin and ser-
vice on Harnischfeger in Georgia four and one-half years after plaintiff
filed the original complaint would not save plaintiff's failure to perfect
timely service on Harnischfeger's registered agent in Georgia at an earlier

32. Id. at 552, 340 S.E.2d at 927 (Smith, J., dissenting).
33. Id.
34. 177 Ga. App. 356, 340 S.E.2d 22 (1985).
35. Id. at 356, 340 S.E.2d at 22-23.
36. Id.
37. Id. at 357, 340 S.E.2d at 23.
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B. Corporate Governance

Procedural Matters. In J.M. Clayton Co. v. Martin,9 the Georgia
Court of Appeals reviewed a case in which shareholders called a special
meeting to remove a director and officer of a corporation from his posi-
tion on the board; the shareholders, however, did not follow the notice
provisions of Georgia law.40 Furthermore, the shareholders attempted to
remove Martin as secretary of the corporation. The bylaws of the corpo-
ration directed that only the board of directors could remove corporate
officers.4 A cloud over the board's decision resulted from the sharehold-
ers' removing Martin from the board before it had removed him as secre-
tary, so that the shareholders wrongly precluded him from participating
in the board's decision.42 The silver lining for the corporation is that
there appears to be no adequate remedy at law for depriving persons of
their positions as officers and board members of a corporation, since loss
of these positions is not compensable in damages. 43 Because these depri-
vations are not compensable in damages, noncompliance with statutory
directives is appealing in corporate disputes.

In Gregory v. J.T. Gregory & Son, Inc.,44 a case of corporate formation
and governance gone awry, the court of appeals reexamined the complex
litigious infighting of the parties. 4

5 In 1963, J.T. Gregory, Sr., held fifty-
one percent of the outstanding stock and J.T. Gregory, Jr., held forty-
nine percent of the outstanding stock, as the sole shareholders who
formed the company. Gregory, Sr., president, and Gregory, Jr., vice presi-
dent, operated the corporation together from 1963 until 1966 when Greg-
ory, Sr., accepted other employment. In 1982, Gregory, Sr., reappeared
and asserted his ownership of fifty-one percent of the corporate shares.
Gregory, Sr., filed suit against the corporation and Gregory, Jr., to enforce
his ownership claim. The jury returned a special verdict that Gregory, Sr.,
had given his shares to Gregory, Jr., in 1966.46 On appeal, however, the
Georgia Supreme Court reversed the special verdict and awarded the
shares to Gregory, Sr.' 7 After the supreme court's decision, Gregory, Sr.,

38. Id. at 357-58, 340 S.E.2d at 24.
39. 177 Ga. App. 228, 339 S.E.2d 280 (1985).
40. See O.C.G.A. §§ 14-2-112(c), -113(a) (Supp. 1986).
41. 177 Ga. App. at 232, 339 S.E.2d at 283.
42. Id.
43. Id. See Sherrer v. Hale, 248 Ga. 793, 798, 285 S.E.2d 714, 718 (1982).
44. 176 Ga. App. 788, 338 S.E.2d 7 (1985).
45. Id. at 788, 338 S.E.2d at 7.
46. Id., 338 S.E.2d at 9.
47. Gregory v. Gregory, 252 Ga. 154, 155, 312 S.E.2d 313, 314 (1984).
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held shareholders' and directors' meetings, fired Gregory, Jr., and brought
actions against Gregory, Jr., seeking recovery on behalf of the
corporation.4"

The major issue the court of appeals faced was whether the bylaws of
the corporation required the existence of a quorum of greater than fifty-
one percent to transact corporate business at its shareholder meetings. If
the bylaws so provided, then the actions taken at the shareholders' and
directors' meetings called by Gregory, Sr. would be invalid. The bylaws,
however, had been destroyed in a fire in 1964 and had never been recon-
stituted. Evidence that the bylaws required a quorum of greater than
fifty-one percent of the shareholders was flawed and not allowed.4 9 The
court held that when there are no bylaws, the provisions of Official Code
of Georgia Annotated section 14-2-116 apply.50 Section 14-2-116 provides
that "a majority of the shares entitled to vote, represented in person or
by proxy, shall constitute a quorum at a meeting of shareholders ... "I"
The court held, therefore, that a quorum was present at the shareholders'
and directors' meetings and that Gregory, Sr.'s actions at those meetings
were valid.52 The moral of this case is that he who has fifty-one percent of
the corporation controls in the absence of bylaw or article provisions that
would state otherwise.' 3

Shareholder Agreements. In Clayton, discussed supra,'4 J.M.
Clayton Co. and Martin entered into a shareholders' agreement in which
the shareholders of J.M. Clayton Co. agreed to purchase Martin's eighty-
four shares in the company at 'book value' within ninety days of Martin's
death or the termination of his employment.5 When J.M. Clayton termi-
nated Martin's employment on January 9, 1984, the remaining sharehold-
ers offered to purchase Martin's eighty-four shares for cash in the amount
of $1,130.95 per share on April 8, 1984, ninety days following termination.
The figure of $1,130.95 was agreed upon by several of the shareholders in
October, 1983. Martin, as secretary of the company, signed the October
documents only as an attestor. Martin replied to the purchase offer by
sending a letter to J.M. Clayton Co. stating that he would accept the of-

48. 176 Ga. App. at 788, 338 S.E.2d at 9.
49. Id. at 789-91, 338 S.E.2d at 9-11.
50. Id. at 792, 338 S.E.2d at 11; see O.C.G.A. § 14-2-116 (1982).
51. O.C.G.A. § 14-2-116 (1982).
52. 176 Ga. App. at 793, 338 S.E.2d at 12.
53. Gregory, Jr. could have protected himself from the actions taken by Gregory, Sr. in a

number of ways. For a review of many of the methods of corporate governance that minority
shareholders may use, see Hermance & Quiros, The Dynamics Among Shareholders, Direc-
tors, and Officers in Corporate Organizations Under Georgia Law, 37 MFRCER L. Rv. 79
(1985).

54. See supra text accompanying notes 39-43.
55. 177 Ga. App. at 228, 339 S.E.2d at 281.
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fered sum and allow the company to avoid the expense of an inventory,
audit, and financial review, if the company acceded to several additional
demands. The remaining shareholders declined Martin's proposal and
treated it as an anticipatory repudiation of a contract, considering them-
selves relieved from compliance with the terms of the shareholders'
agreement."6

The Georgia Court of Appeals, citing its previous decision in CCE Fed-
eral Credit Union v. Chesser,57 stated that when one party to a bilateral
contract of mutually dependent promises absolutely refuses to perform
and repudiates the contract prior to the time of his performance, the in-
nocent party is at liberty to consider himself absolved from any future
performance." The court held that Martin's letter did not constitute an
anticipatory repudiation of the shareholders' agreement since it was not
an unqualified, absolute refusal to perform.5 ' Instead, the court held that
the letter suggested additional terms and stated an overall willingness to
be bound by the contract if the variations were not acceptable.10

Clayton arose principally because the shareholders' agreement included
only one valuation mechanism. The use of 'book value' in the sharehold-
ers' agreement as the method of valuing Martin's stock and the corre-
sponding expenses associated with the preparation and calculation of
book value offered Martin an opportunity to negotiate additional conces-
sions upon his departure from the corporation. 'Book value,' however,
often produces a lower value for the corporation than it is actually worth,
particularly a corporation in its formative and growth stages. Proper cor-
porate planning in drafting and implementing shareholder agreements
will eliminate or lessen the impact of corporate problems such as those
J.M. Clayton Co. encountered. Book value should be just the beginning of
an evaluation method used to determine periodically the worth of a pri-
vately held business.

Suits Against Officers and Directors-Derivative Actions. In
Ansley v. Sunbelt Investments Realty,"5 Hugh Ansley, the sole stock-
holder and chief operating officer of Sunbelt Investments, ordered a
$40,000 1984 Ferrari for his wife, Laura Dunn Ansley, defendant. The
checks were drawn on the escrow account of Sunbelt Investments and
indicated that they were for "'inventory' and/or 'equipment.' "62 After
Hugh Ansley ordered the Ferrari and before Laura Dunn Ansley received

56. Id. at 230, 339 S.E.2d at 282.
57. 150 Ga. App. 328, 258 S.E.2d 2 (1979).
58. 177 Ga. App. at 230, 339 S.E.2d at 282.
59. Id.
60. Id. at 230-31, 339 S.E.2d at 283.
61. 176 Ga. App. 693, 337 S.E.2d 448 (1985).
62. Id. at 694, 337 S.E.2d at 449.
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possession, Hugh Ansley died in an automobile accident. Sunbelt Invest-
ments and Hugh Ansley's estate sought a decree that the automobile be
titled in Sunbelt Investments. The trial court granted the corporation
and the estate of Hugh Ansley summary judgment, and Laura Dunn Ans-
ley appealed. She argued that a legal conveyance made by the sole share-
holder, director, and president of Sunbelt Investments to himself and
then to her could not be set aside in an action against a director or an
officer pursuant to Official Code of Georgia Annotated section 14-2-153. s

6

The court of appeals stated that the complaint made no claim against a
director or officer of Sunbelt Investments because its sole director and
officer at all times pertinent to a cause of action under section 14-2-153,
died prior to the filing of a complaint."4 The court assumed, however, that
even if the complaint did not set forth a cause of action under section 14-
2-153, it was clear that plaintiffs properly alleged a right of possession
and had an adequate remedy in trover.a The court decided the case
under the trover theory and stated that an inter vivos gift is not complete
until the gift is delivered. 6 Since the gift was not delivered in Hugh Ans-
ley's lifetime, Laura Dunn Ansley was not entitled to the Ferrari.s"

It is difficult to draw a conclusion from the court's statements concern-
ing section 14-2-153. One cannot say whether a legal conveyance made by
the sole shareholder, director, and president of a company either to self
or to others could be set aside in an action under section 14-2-153 because
the court decided the case under a trover theory.

In General Information Processing Systems v. Sweeney,6" a share-
holder of a closely held corporation brought a derivative action seeking an
accounting against the president of the corporation. The president, de-
fendant Sweeney, failed to account for money she received from the set-
tlement of a lawsuit regarding patent rights to a computer program
owned by the corporation. Plaintiff appealed from a partial grant of sum-
mary judgment in favor of defendant. 9

63. Id. at 694-95, 337 S.E.2d at 449-50. O.C.G.A. § 14-2-153(a)(3) (1982) states:
(a) An action may be brought by any of the persons named in subsection (b) of
this Code section against one or more directors or officers of a corporation to pro-
cure for the benefit of the corporation a judgment for the following relief: . . .

(3) To set aside an unlawful conveyance, assignment, or transfer of corpo-
rate assets where the transferee knew of its unlawfulness and is made a
party to the action.

Id.
64. 176 Ga. App. at 695, 337 S.E.2d at 450; O.C.G.A. § 14-2-153 (1982).
65. Id. at 695, 337 S.E.2d at 449.
66. Id., 337 S.E.2d at 450.
67. Id. at 695-96, 337 S.E.2d at 40. See also O.C.G.A. § 44-5-80 (1982).
68. 176 Ga. App. 315, 335 S.E.2d 722 (1985).
69. Id at 316, 335 S.E.2d at 723.
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The court of appeals found that there was evidence that defendant
Sweeney's deceased husband assigned the computer program's patent
rights to plaintiff corporation, and that a settlement agreement concern-
ing the patent rights had been executed on August 31, 1979.70 Defendant
contended that the four-year statute of limitations set forth in Official
Code of Georgia Annotated section 14-2-153(c) barred plaintiff's claims.71

Plaintiff argued that defendant's fraud and settlement of the patent
rights lawsuit tolled the running of the statute of limitations. Defendant's
misappropriation of corporate funds was first discovered four years prior
to the March 7, 1984, filing date of this action.72

The court held that defendant, as an officer of the corporation, had a
fiduciary relationship to the corporation and its shareholders. Because of
the fiduciary relationship, the beneficiary may rely implicitly, not only on
what is said, but also on the supposition that the officer will leave nothing
important unsaid.7 The court found that plaintiff's evidence showed that
defendant failed to comply with her fiduciary duty by remaining silent
about the settlement of the patent rights litigation and that the breach of
defendant's duty to the other shareholders was discovered less than four
years preceding the filing of this action.7 4 The court held that there were
genuine issues of material fact concerning whether the statute of limita-
tions was tolled and whether the corporation was entitled to funds paid in
connection with the settlement of the patent rights litigation.75

The court's recognition of the tolling of the statute of limitations under
section 14-2-153(c) as a result of the officer's failure to inform sharehold-
ers of the settlement of the patent rights litigation was a logical and im-
portant step in broadening derivative action in Georgia. It is no longer
possible for officers and directors of a corporation to misappropriate
funds or commit other wrong actions and avoid liability by keeping
silent.

7'
In Raynor v. American States Insurance Co.," the court of appeals

reviewed an interesting case concerning actions against directors and of-
ficers. Raynor was vice president of an insurance agency whose failure to
send premiums to a group of insurance carriers resulted in termination of

70. Id.
71. Id. O.C.G.A. § 14-2-153(c) (1982) states that "(c) No action shall be brought for the

relief provided in this Code section more than four years from the time the cause of action
accrued." Id.

72. 176 Ga. App. at 316, 335 S.E.2d at 724.
73. Id., 335 S.E.2d at 723-24.
74. Id.
75. Id.
76. For a fuller discussion of the interrelationship and the fiduciary duties of officers and

directors to shareholders, see Hermance & Quir6s, supra note 53.
77. 176 Ga. App. 564, 337 S.E.2d 43 (1985).
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its agency relations with those carriers. The trial court charged the jury
that Raynor might be found liable to the insurance carriers under section
14-2-153 of the Official Code of Georgia Annotated, which allows inter-
ested parties, including judgment creditors, to bring an action to obtain
relief for the benefit of the corporation against officers or directors of a
corporation.7 8 The trial court upheld the principle of Davis v. Ben
O'Callaghan Co. 79 that under certain extraordinary circumstances a judg-
ment creditor may maintain an action for his own benefit, even though
such actions under section 14-2-153 ordinarily must be maintained on be-
half of the corporation and must be based upon some breach of duty the
officer or director owes to the corporation.8 0 The appellate court held,
however, that the plaintiff-insurance carriers obviously did not bring the
present action against Raynor as judgment creditors of the corporation
because they had not obtained judgment at the time of the jury charge.
The trial court, therefore, erred in charging the jury on this theory of
liability.8' Consequently, judgment creditors may be able to bring an ac-
tion against an officer or director under section 14-2-153, but a nonjudg-
ment creditor may not.8 2

C. Wrongful Appropriation of Business Opportunity and Liability of a
Foreign Corporation's Directors

The authors of last year's business associations article in the Annual
Survey of Georgia Law reviewed a court of appeals' decision in Miller &
Meier & Associates, Architects & Planners, Inc. v. Diedrich."8 In this
year's survey period, the Georgia Supreme Court granted certiorari to
consider two of the issues raised in the court of appeals' decision. One of
the issues concerned the application of Official Code of Georgia Anno-
tated section 14-2-153(a)(1)(C) 8I to an officer and director of a foreign
corporation. Section 14-2-153(a)(1)(C) permits an action on behalf of a
corporation to compel a director to account for his official conduct in
"Ithe appropriation, in violation of his duties, of any business opportu-

78. Id. at 566, 337 S.E.2d at 45.
79. 238 Ga. 218, 232 S.E.2d 53 (1977).
80. 176 Ga. App. at 566, 337 S.E.2d at 45.
81. Id.
82. Id.
83. 174 Ga. App. 249, 329 S.E.2d 918, aff'd in part and rev'd in part, 254 Ga. 734, 334

S.E.2d 308 (1985). See McQueen & Hartness, Business Associations, Annual Survey of
Georgia Law, 37 MERCER L. Rv. 103 (1985).

84. Diedrich v. Miller & Meier & Assoc., Architects & Planners, Inc., 254 Ga. 734, 334
S.E.2d 308 (1985).

85. O.C.G.A. § 14-2-153(a)(1)(C) (1982).
86. 254 Ga. at 735, 334 S.E.2d at 309.
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nity of the corporation . *.". .", A jury gave the Wisconsin corporation
(Miller & Meier) a verdict against Miller & Meier's former officer and
director Diedrich and his separate Georgia corporation.88

In 1972, Diedrich opened a branch of the Wisconsin corporation in At-
lanta and secured a certificate of authority to transact business in Geor-
gia. In 1978, Diedrich formed a Georgia corporation in which he was the
sole shareholder and operated that corporation from the same office as
the Wisconsin corporation. In 1982, the shareholders of the Wisconsin
corporation removed Diedrich as an officer and director of the Wisconsin
corporation and brought the underlying action against him. Despite the
jury's verdict for the Wisconsin corporation, the trial judge granted judg-
ment notwithstanding the verdict against the Wisconsin corporation, in
part because of his conclusion that section 14-2-153(a)(1)(C) does not ap-
ply to a Georgia director of a foreign corporation. s The court of appeals
reversed and reasoned that a foreign corporation which obtains a certifi-
cate of authority enjoys the same rights and privileges as a Georgia corpo-
ration and is subject to the same duties, restrictions, penalties, and liabil-
ities. The court then cited section 14-2-311 as its authority. 0

The Georgia Supreme Court overruled the court of appeals, citing fail-
ure to give proper consideration to Official Code of Georgia Annotated
section 14-2-310. Referring to foreign corporations and quoting section
14-2-310, the court noted that "'nothing contained in this Chapter shall
be construed to authorize this state to regulate the organization or the
internal affairs of such corporation.' "82 The court recognized this as a
statement of the 'internal affairs doctrine' and held that the wrongful ap-
propriation of a business opportunity of a foreign corporation by its of-
ficer or director is an internal corporate affair not to be regulated by
Georgia law.93 Instead, the court held the local law of the state of incorpo-
ration applies, which is Wisconsin in this case."

Justice Weltner dissented and disagreed with the court's conclusion
that section 14-2-153(a)(1)(C) is a regulation pertaining to an internal af-
fair.6 Justice Weltner stated that this code section "is a substantive and
important expression of public policy relative to the standard of conduct

87. O.C.G.A. § 14-2-153(a)(1)(C) (1982).
88. 254 Ga. at 735, 334 S.E.2d at 309.
89. Id. at 734-35, 334 S.E.2d at 309.
90. 174 Ga. App. at 251-52, 329 S.E.2d at 922-23 (citing O.C.G.A. § 14-2-311 (1982)).
91. Diedrich v. Miller & Meier & Assoc., Architects & Planners, Inc., 254 Ga. 734, 735-

36, 334 S.E.2d 308, 310 (1985).
92. Id. at 735, 334 S.E.2d at 310 (quoting O.C.G.A. § 14-2-310 (1982)).
93. Id. at 735-36, 334 S.E.2d at 310.
94. Id.
95. Id. at 737, 334 S.E.2d at 311 (Weltner, J., dissenting).
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required of a fiduciary.""'

We agree with the majority but believe that if there had been more
Georgia shareholders of the corporation, Justice Weltner's 'public policy'
argument might have persuaded the majority of the court. The Diedrich
holding suggests a proper way to bring an action that may concern an
internal affair. In accordance with section 9-11-43,91 it would be advisable
to invoke the applicability of the law of the state of incorporation in the
pleadings.

D. Piercing the Corporate Veil

The Georgia appellate courts had several opportunities during the sur-
vey period to apply the doctrine of 'piercing the corporate veil.' In the
past, when the promotion of justice or the deterrence of fraud was appar-
ent, the Georgia courts often utilized 'mere instrumentality,' 'alter ego,'
and 'piercing the corporate veil' theories to disregard the separate corpo-
rate entity. Usually courts apply these theories to reach the assets of an
individual who was either an officer, director, shareholder, or a controlling
person of a corporation. In two of the cases we will review, a plaintiff was
trying to pierce the corporate veil of a subsidiary to reach the assets of a
parent."

In Jenkins v. Judith Sans Internationale, Inc.," plaintiff alleged that
she had developed a disease as a result of certain cellulite treatments de-
fendant, Judith Sans Internationale, Inc. gave to plaintiff. J.S.I., Inc., not
Judith Sans Internationale, Inc., owned and operated the salon where
plaintiff received her treatments. The trial court found that there was no
evidence authorizing a piercing of the corporate veil and granted sum-
mary judgment to defendant. The court of appeals reviewed the general
law of piercing the corporate veil and stated that this doctrine is used to
remedy injustices that arise when a party has overextended his privilege
in the use of a corporate entity to defeat justice, perpetrate fraud, or
evade contractual or tort responsibility. 1 " The court found in this case
that Judith Sans (the individual) conducted defendant Judith Sans Inter-
nationale, Inc.'s business separately from other businesses she owned;
that J.S.I., Inc. was not a franchise of defendant; and that the evidence
indicated that defendant did not exercise any control over the operations
of J.S.I., Inc. or its beauty salon.10' As a result, the court of appeals re-

96. Id.
97. O.C.G.A. § 9-11-43 (1982).
98. Jenkins v. Judith Sams Int'le, Inc., 175 Ga. App. 171, 332 S.E.2d 687 (1985); Boafo

v. Hospital Corp. of America, 177 Ga. App. 75, 338 S.E.2d 477 (1985).
99. 175 Ga. App. 171, 332 S.E.2d 687 (1985).

100. Id. at 171, 332 S.E.2d at 687.
101. Id. at 171-72, 332 S.E.2d at 688.
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fused to pierce through J.S.I., Inc. and assess liability against Judith Sans
Internationale, Inc. 03

In Boafo v. Hospital Corp. of America1 0 3 Boafo sued Hospital Corpora-
tion of America (HCA) for alleged injuries his wife sustained while at
Parkway Regional Hospital (Parkway). Medical Center West, Inc. a
wholly owned subsidiary of HCA, owned Parkway. After a review of vari-
ous facts indicating that Medical Center West and HCA acted fairly inde-
pendently of one another (they shared some officers and some services),
the court concluded that the facts did not justify disregarding the sepa-
rateness of the corporate entities.' " Additionally, there was no dispute
that Medical Center West, Inc. was fully capitalized, was insured, and
owned the hospital property of Parkway.20 5 The court held that there was
no evidence that Medical Center West was a sham or that HCA used it to
perpetrate fraud or crime. The court further held that it would not disre-
gard the separate entity unless it serves to promote injustice or fraud.'"

In Raynor, Raynor was vice president of Insurance & Bonding Mart,
Inc., a company that entered into an agency relationship with a group of
insurance carriers (including American States) in February of 1978.107
When Insurance & Bonding Mart failed to pay collected premiums to the
group of insurance carriers, it terminated the agency agreement. The trial
court charged the jury that Raynor could be held personally liable for the
corporation's indebtedness on the 'alter ego' theory. Reviewing the gen-
eral law, the court of appeals stated that a suit against the corporation
cannot proceed against its members in their personal capacities unless
plaintiff presents some persuasive reason for piercing the corporate
veil.106 The court further said that the 'alter ego' theory applied only
when the corporation has been used as a subterfuge and when to observe
the corporate form would work an injustice.1 0 ' The court concluded that
there was no evidence that defendant Raynor used the corporation as a
mere instrumentality for the transaction of his own affairs and that the
lower court erred in charging that liability could be imposed against him

102. Id. at 172, 332 S.E.2d at 688.
103. 177 Ga. App. 75, 338 S.E.2d 477 (1985).
104. Id. at 75-76, 338 S.E.2d at 478-79.
105. Id. at 76, 338 S.E.2d at 479.
106. Id. at 76-77, 338 S.E.2d at 479. Reviewing this case, we wonder if the pleadings had

named the wrong defendant and later discovery indicated the correct defendant. It would
not have been difficult, if plaintiff were in doubt, to have sued both Medical Center West,
Inc. and Hospital Corporation of America.

107. The authors discuss this case elsewhere in this Article. See supra text accompany-
ing notes 77-82; and infra text accompanying note 118.

108. 176 Ga. App. at 566, 337 S.E.2d at 44-45.
109. Id. at 565-66, 337 S.E.2d at 44-45.
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on the 'alter ego' theory."'

In Johnson v. Lipton,"' plaintiff Johnson sued Lipton, an officer and
director of Oxylance Corporation. Johnson was the beneficiary of a 1978
employment agreement which provided that he serve as president of a
division of Oxylance. After Johnson's termination in 1983, he sought to
pierce the corporate veil and hold Lipton personally liable for salary al-
legedly unpaid under the terms of the employment agreement. Johnson
also placed a notice of lis pendens against various parcels of property
Lipton purchased, allegedly with corporate funds. The court granted par-
tial summary judgment to Lipton and ordered that the notice of lis
pendens be cancelled.'" 2

Quoting Emhart Corp. v. McLarty,'" 3 the supreme court held that an
action will lie against stockholders of a corporation when they have dis-
posed of the corporate assets and appropriated them to their individual
use, leaving no other assets from which to pay corporate debts." 4 Under
these circumstances however, a necessary prerequisite to an action
against stockholders is a judgment against the corporation and a return of
nulla bona on the execution.1"5 The court held that in this case the corpo-
ration had sufficient assets, though probably not cash on hand, to pay
plaintiff's claim."" The trial court, therefore, did not err in cancelling the
notice of lis pendens."7

Corporate practitioners should note that it is not reasonable to expect
that a court will pierce the corporate veil and allow an injured plaintiff to
recover from officers, directors, and stockholders of a corporation simply
because the corporation does not have sufficient assets to compensate the
plaintiff for damages suffered, the assets of the individuals are more eas-
ily recovered, or the individuals may be more prone to settlement. The
clearly-established law in this area is that some overriding injustice must
exist before the court will pierce the corporate veil. Corporate practition-
ers must look beyond this principle to seek recovery against the
individuals.

E. Liability for a Corporate Debt

In Raynor, discussed supra, the court of appeals held that an officer of
an insurance agency could not be held personally liable for the debts of

110. Id.
111. 254 Ga. 326, 328 S.E.2d 533 (1985).
112. Id. at 328, 328 S.E.2d at 535.
113. 226 Ga. 621, 176 S.E.2d 698 (1970).
114. 254 Ga. at 327, 328 S.E.2d at 534.
115. Id. at 328, 328 S.E.2d at 535.
116. Id. at 327, 328 S.E.2d at 534-35.
117. Id. at 328, 328 S.E.2d at 535.
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the insurance agency unless the plaintiffs could show that the defendant
and the insurance agency were alter egos of one another.'" In Johnson,
the Supreme Court of Georgia found that, under the circumstances in
that case, a precondition to finding an officer or a director liable for the
corporation's debts is a showing that the corporation was insolvent in the
sense that there are insufficient corporate assets to satisfy the plaintiff's
claims.11'

The distinction between contracts of suretyship and contracts of guar-
anty was an issue in Griffin v. Georgia-Pacific Corp.'20 In June 1974, Grif-
fin executed a document entitled 'Guaranty' for the accounts of a corpo-
rate principal and of its subsidiaries and related companies. The
corporate principal and companies that Griffin guarantied defaulted, and
Georgia-Pacific sued Griffin. The trial court entered a judgment in favor
of Georgia-Pacific and Griffin appealed, contending that his affirmative
defense of failure of consideration was viable because he received no per-
sonal benefit from the guaranty."' Official Code of Georgia Annotated
section 10-7-1 provides that:

The contract of suretyship or guaranty is one whereby a person obligates
himself to pay the debt of another in consideration of a benefit flowing to
the surety or in consideration of credit or indulgence or other benefit
given to his principal, the principal in either instance remaining bound
therefore .... There shall be no distinction between contracts of sure-
tyship and guaranty.'11

Griffin argued that in 1974, prior to the effective date of section 10-7-1,
there was a distinction between a contract of guaranty and one of surety-
ship and that the distinction was based on the element of considera-
tion.'2s A guaranty as distinguished from a contract of suretyship re-
quired consideration for the guarantor.lu Griffin based his affirmative
defense on an alleged lack of consideration.'" The court of appeals noted
that, notwithstanding the denomination of the contract as a guaranty, it
appeared from the actual language that it was one of suretyship; there-

118. 176 Ga. App. at 565-66, 337 S.E.2d at 44-45. See supra text accompanying notes 77-
82 and 107-110.

119. 254 Ga. at 326, 328 S.E.2d at 533. See supra text accompanying notes 111-17.
120. 177 Ga. App. 852, 341 S.E.2d 499 (1986).
121. 177 Ga. App. at 852, 341 S.E.2d at 500.
122. O.C.G.A. § 10-7-1 (1982).
123. 177 Ga. App. at 853, 341 S.E.2d at 500 (construing GA. COns ANN. § 103-101 (Harri-

son 1968) (current version codified at O.C.G.A. § 10-7-1 (1982) (abolishing the difference
between a contract of suretyship and guaranty)).

124. Id. (citing Freidland v. C & S S. DeKalb Bank, 135 Ga. App. 591, 592, 218 S.E.2d
302, 303 (1975)).

125. Id.
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fore, it was not necessary that there be consideration to bind Griffin indi-
vidually for the suretyship.'" As a result, the contract of suretyship was
valid because there was valid consideration from which the suretyship
grew.' 2" The court reviewed guaranties for payment of goods before deliv-
ery and decided that, under the provisions of the former law, whether the
underlying agreement signed by Griffin is held to be one of suretyship or
guaranty is immaterial to his liability. The court further decided that the
asserted absence of consideration to Griffin personally would afford him
no defense to its enforcement by Georgia-Pacific Corporation.' 8

In Harris v. Sulcus Computer Corp.,'29 the Georgia Court of Appeals
reviewed the summary judgment the trial court entered against Harris,
the guarantor of certain debts of a corporation set up to sell Sulcus Com-
puter Products under a distributorship agreement. Harris' first argument
was that the guaranty agreement which he signed guarantied the debts of
the corporation to "Sulcus, Inc." rather than Sulcus' correct corporate
name "Sulcus Computer Corporation." Sulcus Computer Corp., therefore,
lacked standing to bring this action. Harris' second argument was that
Sulcus Computer Corp. was barred from bringing this action because the
name Sulcus, Inc. had not been registered under Pennsylvania's Fictitious
Names Act, which applies to an entity 'doing business' under a fictitious
name. 

0

Reviewing Georgia law, the court stated that a mere misnomer of a cor-
poration in a written instrument is not material or vital to its conse-
quences, if the identity of the corporation intended is clear or can be es-
tablished by proof.'2 ' The court held that it is important to determine
what corporation the parties intended because it is the intent of the par-
ties that controls. The court will not permit the error in the use of a cor-
porate name to frustrate the intent that the name was meant to con-
vey.' 2 The court examined several facts which would indicate that Sulcus
Computer Corp. was the party intended in the guaranty agreement and
concluded that the trial court did not err in granting summary judgment
against Harris.' 83

The court next reviewed Pennsylvania law pertaining to Pennsylvania's
Fictitious Names Act because the guaranty agreement provided that it

126. Id.
127. Id.
128. Id.
129. 175 Ga. App. 140, 332 S.E.2d 660 (1985).
130. Id. See 54 PA. CONS, STAT. ANN. ch. 4 (Purdon 1964).
131. 175 Ga. App. at 140, 332 S.E.2d at 661.
132. Id.
133. Id. at 140-41, 332 S.E.2d at 661. See generally Weig & Co. v. Bold Bateing Corp., 97

Pittsburgh Legal J. 329 (1949).
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should be construed under Pennsylvania law. '3 The court held the Act
inapplicable because it applies to entities 'doing business' in a fictitious
name. Sulcus Computer Corp. was not 'doing business' as "Sulcus,
Inc."'' 3 Further, the court said that, even if the act applied, Harris could
not avoid liability for Sulcus' failure to register the name "Sulcus, Inc."
because the Fictitious Names Act specifically provides: "'The failure of
an entity to register a fictitious name as required by this chapter shall not
impair the validity of any contract or act of such entity.',

The guaranty agreement in Harris expressly provided that it should be
construed under Pennsylvania law. Nevertheless, other than the Pennsyl-
vania Fictitious Names Act, the court of appeals applied Georgia law. One
can only assume that the outcome would have been the same if the court
had reviewed all of the issues under Pennsylvania law.

F. Other Cases

In Batton-Jackson Oil Co. v. Reeves,137 the Georgia Supreme Court re-
viewed the constitutionality of section six of the Gasoline Marketing
Practices Act,""8 which prohibits predatory and unfair business pricing by
prohibiting automobile gasoline distributors from selling to subdis-
tributors at one price and forbidding retailers to participate at that
price.13' Reeves, a full service automobile gasoline retailer operating in
McDonough, Georgia, bought his gasoline at the retail price from Texaco
through Batton-Jackson. Texaco also sold gas to Batton-Jackson, a five-
county gasoline distributor in Griffin, Georgia, who resold the gas through
consignment arrangements to various service stations competing with
Reeves. The 'distributor gas' that Batton-Jackson was able to purchase
from Texaco was three and one-half cents less per gallon than the 're-
tailer gasoline' price Reeves paid. The trial court held that Texaco vio-
lated the Act by selling gasoline to Batton-Jackson at prevailing distribu-
tor prices knowing it was selling a portion of the gasoline at retail. The
court enjoined Texaco from further gasoline sales to Batton-Jackson at
the reduced Texaco price to the extent that Batton-Jackson intended to
sell that gasoline at retail through consignment.14 0

The Georgia Supreme Court held the Gasoline Marketing Practices Act
an unconstitutional violation of the due process clause of the Georgia

134. Id. at 141, 332 S.E.2d at 661.
135. Id.
136. Id. (quoting 54 PA. CONS. STAT. ANN. § 331(a) (Purdon 1964)).
137. 255 Ga. 480, 340 S.E.2d 16 (1986).
138. 1978 Ga. Laws 2249, 2251 (codified at O.C.G.A. § 10-1-234 (1982 & Supp. 1986)).
139. Id.
140. 255 Ga. at 482, 340 S.E.2d at 18.

[Vol. 38



BUSINESS ASSOCIATIONS

State Constitution' 4 ' because it seeks to regulate a business not affected
with the public interest. 43 The court first considered whether the Act en-
gages in price fixing.143 If this statute fixes prices it is unconstitutional
unless the court determines that the gasoline industry is" 'affected with a
public interest.' -14

The supreme court reviewed the facts and concluded that the Gasoline
Marketing Practices Act prescribes price fixing because it fixes the price
for which Texaco and Batton-Jackson may contract for the sale of gaso-
line." The court next considered whether the gasoline industry is "af-
fected with a public interest.' 4 If the gasoline industry is not affected
with a public interest then the regulation of prices under the Act is un-
constitutional. 4 7 To be affected with a public interest, a business or prop-
erty must support the conclusion that it has been devoted to public use
and thereby its use, in effect, is granted to the public.4 8 The court held
that it cannot be said that the gasoline industry is devoted to the citizens
of this state and its use granted to the public. 1 The gasoline industry,
therefore, is not affected with a public interest, and the regulation of
prices under the Act is unconstitutional. 50 One wonders if this case might
have been decided differently if the state had been in the midst of an oil-
related energy crisis.

In Taft v. Burttram,''1 the supreme court considered a factual situation
in which Messrs. Taft and Kilroy were account executives for Norris and
Hirshberg, Inc., a securities brokerage firm. Mr. Burttram was an officer
of Norris and Hirshberg. Messrs. Taft and Kilroy left Norris and Hirsh-
berg to join a competing securities brokerage firm. Burttram demanded
that they return certain papers to him. When they did not return these
papers, Burttram swore out criminal warrants against the two account
executives who were subsequently arrested. The court dismissed the crim-
inal warrants for lack of probable cause, and Taft and Kilroy sued Burt-
tram for malicious prosecution, libel, abuse of process, slander, wrongful
interference with employment relationships, and intentional infliction of
emotional harm. The trial court granted Burttram's motion to stay the

141. GA. CONST. art. I, § 1, para. 1.
142. 255 Ga. at 483, 340 S.E.2d at 18.
143. Id. at 482, 340 S.E.2d at 18.
144. Id. at 482-83, 340 S.E.2d at 18-19 (quoting Harris v. Duncan, 208 Ga. 561, 564-65,

67 S.E.2d 692, 696 (1951)).
145. Id. at 482, 340 S.E.2d at 18.
146. Id. (quoting Harris, 208 Ga. at 564, 67 S.E.2d at 696).
147. Id. at 482-83, 340 S.E.2d at 18.
148. Id., 340 S.E.2d at 18-19 (quoting Harris, 208 Ga. at 564, 67 S.E.2d at 696).
149. Id. at 483, 340 S.E.2d at 19.
150. Id.
151. 254 Ga. 687, 333 S.E.2d 585 (1985).
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Taft and Kilroy lawsuits pending arbitration. As a member firm of the
National Association of Securities Dealers, Inc. (NASD), Norris and
Hirshberg and its registered representatives were subject to a require-
ment of the NASD to arbitrate any dispute, claim, or controversy arising
out of or in connection with the business of any member of the NASD. 2

The supreme court believed that Burttram failed to abide by this arbi-
tration policy when he swore out the criminal warrants against Taft and
Kilroy. 15 3 The court held that Burttram waived his right to compel arbi-
tration by choosing the forum of criminal law rather than an arbitration
in his first attempt to resolve the dispute. ' " Holding that the trial court
erred in staying these lawsuits pending arbitration, the court said that
"[tlo put it simply, appellees cannot run with the hare and the
hounds.""'

In Bullington v. Union Tool Corp,15 the Georgia Supreme Court re-
viewed a products liability action alleging negligence and strict liability
for defective design and manufacture of a table saw.1 57 The authors will
not review this decision in its entirety here, but the statements of the
supreme court on the common law continuation theory are of interest to
corporate practitioners. The continuation theory generally provides that a
new or successor corporation is liable under products liability theories for
damages caused by defects in the products produced by the predecessor
corporation. The court held that for the continuation theory to apply to a
manufacturer in Georgia, there must be common ownership between the
former and successor corporations, and the successor corporation must
continue to produce and sell the former corporation's allegedly defective
product. 5 8 In light of Bullington, Georgia corporate lawyers actively en-
gaged in the purchase and sale of manufacturing corporations should be
especially careful of liabilities assumed by the acquiring corporation and
should help their clients assess potential exposure for defects in the pred-
ecessor corporation's products.

G. Legislative Changes in Georgia Business Corporation Law

In 1986, the General Assembly enacted several amendments to the
Georgia Business Corporation Code."' Of particular interest to attorneys

152. Id. at 688, 340 S.E.2d at 586. See NASD MANUAL (CCH) 3701 (1986).
153. 254 Ga. at 688, 340 S.E.2d at 586.
154. Id.
155. Id.
156. 254 Ga. 283, 328 S.E.2d 726 (1985).
157. Id. at 283, 328 S.E.2d at 726.
158. Id. at 284, 328 S.E.2d at 727.
159. O.C.G.A. tit. 14 is the codification of Georgia corporations, partnerships, and busi-

ness associations law.
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practicing in the merger and acquisitions area is the total repeal of chap-
ter 6, which relates to corporate takeovers.'"

During this session the legislature passed another enactment affecting a
variety of code sections discussed below." The new subsection (d) of Of-
ficial Code of Georgia Annotated section 14-2-5 provides retention sched-
ules for various corporate records filed with the Secretary of State.16

Amended section 14-2-41(e) clarifies the procedures and statutory author-
ity upon which the Secretary of State is authorized to revoke a corporate
name reservation. 1 3 An amendment to section 14-2-172(c)(4) removes the
salutation 'Dear Sirs' from the form of the letter to the newspaper filed
with articles of incorporation. 1

4 Sections 14-2-172(e)(1) and 14-5-20, as
amended, now refer to the Secretary of State as the "corporation commis-
sioner" rather than "ex-officio corporation commissioner. " 5 Subsequent
to amendment of section 14-2-176(c), the bylaws of a corporation, as well
as the articles of incorporation, may require a greater number than the
simple majority of the shareholders or directors to take action on the by-
laws.' 6 Section 14-2-231(2) now provides that a corporation must give no-
tice of a meeting for consideration of a sale, lease, exchange or other dis-
position of substantially all corporate assets to all shareholders rather
than to only those entitled to exercise dissenters' rights.1 7 Three new
paragraphs of section 14-2-372 provide for a ten-dollar fee to be paid to
the Secretary of State for filing resolutions creating residential care facili-
ties authorities, downtown development authorities, and other develop-
ment authorities.1 "6 A new code section authorizes the Secretary of State
to promulgate rules and regulations that are incidental to and necessary
for implementing and enforcing corporations' law.116 Finally, an amend-
ment to section 14-7-2(3) now provides that the law relating to profes-
sional corporations applies to both domestic and foreign professional
corporations.

1 70

160. Id. §§ 14-6-1 to -15 (1982 & Supp. 1986), repealed by 1986 Ga. Laws 433.

161. Act of Apr. 11, 1986, No. 1632, 1986 Ga. Laws 1454.

162. O.C.G.A. § 14-2-5 (1982), amended by § 14-2-5(d) (Supp. 1986).

163. Id. § 14-2-41(e) (1982), amended by § 14-2-41(e) (Supp. 1986).

164. Id. § 14-2-172(c)(4) (1982), amended by § 14-2-172(c)(4) (Supp. 1986).
165. Id. § 14-2-172(e)(1) (1982), amended by § 14-2-172(e)(1) (Supp. 1986); Id. § 14-5-20

(1982), amended by § 14-5-20 (Supp. 1986).
166. Id. § 14-2-176(c) (1982), amended by § 14-2-176(c) (Supp. 1986).
167. Id. § 14-2-231(2) (1982), amended by § 14-2-231(2) (Supp. 1986).

168. Id. § 14-2-372 (1982), amended by § 14-2-372(e), (5), (6) (Supp. 1986).
169. Act of April 11, 1986, No. 1632, 1986 Ga. Laws 1454, 1458-59 (codified at O.C.G.A. §

14-5-23 (Supp. 1986)).
170. O.C.G.A. § 14-7-2(3) (1982), amended by § 14-7-2(3) (Supp. 1986).
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II. PARTNERSHIPS

After two years of extensive legislation affecting partnerships,17 ' the
General Assembly of Georgia did not pass any laws affecting partnerships
in 1986. The only case that concerned even tangentially a partnership was
Shirley v. Couch,'7 2 which will be discussed more fully in the agency sec-
tion infra.

III. AGENCY

A. Agency's Capacity to Bind a Principal

In C & W Land Development Corp. v. Kaminsky,'" C & W Land De-
velopment Corp. (C & W) and Kaminsky entered into a contract whereby
Kaminsky agreed to help finance the development of a subdivision. Ka-
minsky agreed to lend a sum of money to C & W to build Phase I of a
subdivision development project in return for certain profits and repay-
ment of principle. If Phase II of the subdivision were developed, Kamin-
sky would be entitled to participate in its financing on the same terms as
in Phase I When C & W developed Phase II of the subdivision, Kamin-
sky did not participate in the financing and was not paid any Phase II
profits. He instituted this action against Williams, C & W's President,
and C & W.'74

Kaminsky alleged that he had agreed orally with Williams to allow C &
W's shareholders to finance Phase II, but only if he would receive the
same share of the Phase II profits that he had received from the Phase I
profits. The jury found that Williams and Kaminsky had agreed that cer-
tain shareholders could finance Phase II as long as Kaminsky received
twenty-five percent of the profits from Phase II and that Williams did not
exceed the scope of his authority as president of C & W in making that
agreement. C & W contended on appeal that "there was no evidence that
defendant Williams was acting on behalf of the corporation when and if
he made an oral agreement with Kaminsky regarding the Phase II
profits."

75

The court held that there was evidence that Williams was president of

171. Act of Apr. 11, 1986, No. 1632, 1984 Ga. Laws 1439 (codified at O.C.G.A. tit. 14, ch.
8 (Supp. 1986)); Act of April 10, 1985, No. 732, 1985 Ga. Laws 1436 (codified at various
parts of O.C.G.A. tit. 14, ch. 8 (Supp. 1986)). For additional commentary see Ribstein, An
Analysis of Georgia's New Partnership Law, 36 MERCER L. REv. 443 (1985).

172. 177 Ga. App. 436, 339 S.E.2d 648 (1986). See infra text accompanying notes 196-
201.

173. 175 Ga. App. 774, 334 S.E.2d 362 (1985).
174. Id. at 774, 334 S.E.2d at 363.
175. Id. at 775, 334 S.E.2d at 363.
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C & W Land Development Corporation, that he was authorized to exe-
cute any and all contracts by and on behalf of that corporation, and that
there was no question concerning Williams' corporate capacity and
agency on behalf of the corporation.7 6 The court found that Williams ac-
ted in his corporate capacity when he arranged the original financing for
the development of the subdivision and when he made the alleged subse-
quent oral agreements regarding the Phase 11 profits. 177 Additionally, the
court reviewed the transcript of the trial court proceeding which indi-
cated that Kaminsky testified that he had discussed his participation in
the Phase II profits with the secretary of the corporation and that she did
not tell him that Williams was not a representative of the corporation.'"

In TRW, Inc. v. Ebersole, 7 the Georgia Court of Appeals reviewed a
case in which Ebersole, an employee of TRW, filed suit in 1981 for bene-
fits under TRW's long term disability insurance plan. Benefits were
awarded in March 1982, and terminated in May 1982, because Ebersole's
physician filed a report stating that she was not disabled and was capable
of returning to work. The long term disability insurance plan required
Ebersole to file a notice of appeal of the decision terminating her benefits
within sixty days of the decision. Ebersole did not file a notice of appeal
prior to filing the law suit approximately eighteen months after the diag-
nosis. At the request of TRW's counsel, Ebersole granted the company an
indefinite extension of time to file an answer to her complaint so the ad-
ministrative committee of TRW could review her claim. TRW's senior
counsel confirmed this agreement in a letter dated November 15, 1983,
stating, "'I suggest, and you agreed that we treat the complaint as a for-
mal request for review of Ms. Ebersole's claim by the committee.' "180 The
committee denied the claim. TRW then filed an answer. Nine months af-
ter TRW answered, it filed a motion for summary judgment claiming that
Ms. Ebersole's claim was not timely filed. The trial court denied TRW's
motion for summary judgment, and the case was appealed. 1'

The court of appeals held that "'provisions of a policy of insurance,
made for the insurer's benefit, may be waived either expressly or im-
pliedly by the company's actions' ,"2 and that it is a jury question
whether or not an insurer has waived strict compliance with a plan provi-

176. Id., 334 S.E.2d at 364.
177. Id., 334 S.E.2d at 363-64.
178. Id., 334 S.E.2d at 364.
179. 177 Ga. App. 727, 341 S.E.2d 267 (1986).
180. Id. at 727, 341 S.E.2d at 268 (quoting letter, plaintiff's counsel to defendant, No-

vember 15, 1983).
181. Id., 341 S.E.2d at 268.
182. Id. at 727-28, 341 S.E.2d at 268 (quoting Barnum v. Sentry Ins., 160 Ga. App. 213,

216, 286 S.E.2d 445, 448 (1981)).
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sion.83 The court stated that a jury might find that the conduct of
TRW's counsel, their agent, waived the policy provision. 8"

This case demonstrates the greatest concern of most principals. It is
extremely difficult for principals to assess the risk of exposure created by
agents dealing in matters in which they have not been instructed to deal,
matters that may ultimately bind the principal. It would have been ex-
tremely difficult for TRW to have anticipated that it would lose its mo-
tion for summary judgment and its appeal because the agent chose not to
answer a complaint.

In Exposition Enterprises, Inc. v. George L. Smith II Georgia World
Congress Center Authority,1'1 a show promoter brought an action against
the Georgia World Congress Center Authority regarding the Authority's
decision not to rent space to the show promoter, but to rent to a competi-
tor instead. The show promoter wrote a letter to a sales manager of the
Authority to reserve space for a show. The court of appeals held that the
language in the show promoter's letter is that of an offer inviting a re-
sponse and not language memorializing an existing agreement.8 6 Addi-
tionally, the court pointed out that as set out in the bylaws of the Author-
ity, only the Chairman of the Board of Governors or the Director of the
Authority is authorized to contract on behalf of the Authority.1' 7 The
court further held that "'[plowers of all public officers are defined by law
and all persons must take notice thereof. The public may not be estopped
by the acts of any officer done in exercise of an unconferred power.' "188

The court, therefore, held that the sales manager could not have con-
tracted on behalf of the Authority and that the show promoter was obli-
gated by law to know of the sales manager's limited authority.'89 Unlike
the private sector situation in Ebersole, public sector agents cannot bind
the principal unless they have the conferred power to do so.

B. Existence of Agency Relationship

In Stanford v. Otto Niederer & Sons, Inc.,19 the court reviewed a case
in which Otto Niederer & Sons, Inc. brought suit agdinst Stanford alleg-
ing that Stanford, acting as their agent, received payment for equipment
sold to a company in North Carolina. Stanford was to deduct his commis-
sion from the sale and wire the remaining funds to Niederer. Instead of

183. Id.
184. Id.
185. 177 Ga. App. 211, 338 S.E.2d 726 (1985).
186. Id. at 213, 338 S.E.2d at 729.
187. Id.
188. Id. (quoting O.C.G.A. § 45-6-5 (1982)).
189. Id.
190. 178 Ga. App. 56, 341 S.E.2d 892 (1986).
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following Niederer's directions, Stanford converted the funds to his own
purposes and refused to pay Niederer the amount it was due. The trial
court entered a large award against Stanford individually.191

Stanford appealed, following a denial of his motion for judgment not-
withstanding the verdict and for a new trial. Stanford contended that
Niederer employed Southeastern Agri-Systems, Inc. as its agent, and that
he was a mere employee of Southeastern Agri-Systemns and owed no duty
of any kind to Niederer. The evidence at trial showed that Stanford
owned ninety-eight percent of the stock in Southeastern Agri-Systems,
Inc., that his wife and an accountant owned the remainder of the stock,
and that he was the president and sole employee of Southeastern Agri-
Systems.

The court of appeals held that Stanford was the subagent of his corpo-
ration and that "'Where the agent is authorized to appoint a subagent,
the relation of principal and agent exists between the principal and the
subagent.' "192 Thus, the subagent is an agent of the principal if he is in
actual control of the business and the principal knows of his appointment
or knows that his appointment is necessary and the agent has authority
to employ him. '3 The court found that Stanford was a subagent of Nied-
erer and held that an agent agrees to "'exercise towards his principal,
diligence, loyalty, and absolute good faith,"' and is under a duty to
obey his principal's instructions. The court also held that an agent is
bound by restrictions placed upon the use of money entrusted to him by
his principal and that, as Niederer's agent, Stanford had a duty to follow
his principal's instruction. 191

Although this case was brought in an agency context, it could have
been argued as a case for piercing the corporate veil. There are not
enough facts to determine if a court would have pierced the corporate veil
of Southeastern Agri-Systems and assessed personal liability on Stanford.
It appears, however, from Stanford's arguments on appeal that he was
using his corporation as an 'alter ego' and 'mere instrumentality' to de-
fraud Niederer. This might have been sufficient to permit the court to
pierce the corporate veil.

In Shirley v. Couch,'" the Georgia Court of Appeals reviewed the
"earthworm case.""" Couch solicited from Shirley a total of $10,000 to be

191. Id. at 56, 341 S.E.2d at 892.
192. Id. at 56-57, 341 S.E.2d at 893-94 (quoting 3 AM. JuR. 2D Agency § 7 (1986)).
193. Id.
194. 178 Ga. App. at 57, 341 S.E.2d at 894 (quoting Clyde Chester Realty Co. v. Stansell,

151 Ga. App. 357, 359, 259 S.E.2d 639, 64] (1979)).
195. Id.
196. 177 Ga. App. 436, 339 S.E.2d 648 (1986).
197. Id. at 436, 339 S.E.2d at 648.
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used in a partnership engaged in raising earthworms in Texas. The part-
nership, known as the Super Worm Ranch, consisted of Couch and his
brother-in-law, Braddock. Shirley considered his advancement of the
$10,000 a loan to be repaid in full with ten percent interest, secured by
the partnership property in Texas. Couch and Braddock contended that
this money was an investment by Shirley in the partnership and was lost
when the business failed. Shirley brought an action against Couch and
Braddock. The trial court granted summary judgment against Couch, but
reserved the issue of attorneys' fees and the question of Braddock's liabil-
ity for jury determination. The trial court awarded the attorneys' fees,
but directed a verdict for Braddock because Shirley had not proven
Couch's agency relationship with Braddock on the date of the creation of
the partnership. Shirley appealed.1 98

The court of appeals stated that parties may establish an agency rela-
tionship by the subsequent ratification and adoption of the act by the
principal, but there must be some evidence of the principal's knowledge
of the material facts.1" The court held that evidence introduced at trial
would support a finding that Braddock had ratified Couch's agreement
with Shirley by accepting the benefits with knowledge of the agreement,
finding that Couch had acted as a 'partner/agent' for Braddock at the
time of the loan.200 Accordingly, the court of appeals reversed and held
that the trial erred in directing a verdict for Braddock.'

In OCB Co./National Cable Systems v. Wiley,2 0 2 the court of appeals
decided a case in which Wiley was electrocuted while installing cable tele-
vision wiring for OCB. Wiley's survivors sought workers' compensation
benefits. Two issues were raised on appeal, one of which concerned Wi-
ley's employment relationship with OCB. The Administrative Law Judge
denied benefits to Wiley's survivors because he found Wiley to have been
an independent contractor. Upon de novo consideration by the State
Workers' Compensation Board, the Administrative Law Judge's award
was reversed based upon the finding that OCB employed Wiley at the
time of his death and thus, he was entitled to workers' compensation ben-
efits. 2

03 The superior court affirmed the board's award on the issue of Wi-
ley's employment with OCB, but reversed on the other issues presented.
The court of appeals granted the OCB and another insurer's application
for discretionary appeal.2 "

198. Id., 339 S.E.2d at 649.
199. Id. at 437, 339 S.E.2d at 649. See O.C.G.A. § 10-6-52 (1982).
200. 177 Ga. App. at 437, 339 S.E.2d at 649.
201. Id.
202. 178 Ga. App. 101, 341 S.E.2d 870 (1986).
203. Id. at 102, 341 S.E.2d at 871.
204. Id.
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The court of appeals agreed with the superior court that ample evi-
dence that Wiley was employed by OCB supported the board's order.2 0 5

Whether the relationship between Wiley and OCB was that of employer
and employee or that of employer and independent contractor requires a
resolution of factual matters. In this case, regardless of purported con-
tracts to the contrary, the evidence was sufficient to support the board's
finding that OCB assumed the right to control the time, manner, and
method of Wiley's work. Because of this level of control over Wiley, the
court found that Wiley was OCB's employee, not an independent
contractor."'

All entities that believe they have an employer-independent contractor
relationship with other entities or individuals should review those rela-
tionships and the test enunciated in Wiley and determine whether the
employer has the right to control the time, manner, and method of exe-
cuting work. If the employer does have the right to control these factors,
then the employer-independent contractor relationship may have given
way to an employer-employee agency relationship.

In Pague v. Pendley, 20 a motorist and a passenger injured in an auto-
mobile accident brought a personal injury action against the driver's ex-
wife. Although Ms. Pendley and Mr. Pendley were divorced, Ms. Pendley
occasionally allowed Mr. Pendley to stay overnight at her home since it
was closer to Mr. Pendley's work. It was not a permanent arrangement or
a marital relationship. On the night before the collision, Mr. Pendley
stayed at Ms. Pendley's home. The next morning he took Ms. Pendley's
car without permission and was involved in the collision. At the summary
judgment hearing, plaintiffs attempted to show an agency relationship be-
tween the Pendleys and produced affidavits of nonparties, circumstan-
tially establishing that the Pendleys lived together following their di-
vorce. The Pendleys filed affidavits denying that an agency relationship
existed and stating that Mr. Pendley was operating Ms. Pendley's car at
the time of the collision without her knowledge and permission. The trial
court granted summary judgment to the Pendleys, and plaintiffs
appealed. 08

The court of appeals held that "'a bare assertion of the existence of an
agency relationship, when made by an outsider to the alleged relation-
ship, is not a statement of fact, but merely an unsupported conclusion of
law.' "209 The nonparties' affidavits concerning whether an agency rela-

205. Id., 341 S.E.2d at 872.
206. Id.
207. 177 Ga. App. 573, 340 S.E.2d 190 (1986).
208. Id. at 573, 340 S.E.2d at 191.
209. Id. at 574, 340 S.E.2d at 192 (quoting Entertainment Developers v. Relco, 172 Ga.

App. 176, 177, 322 S.E.2d 304, 305 (1984)).
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tionship existed between the Pendleys were only unsupported conclusions
of law because the existence of an agency relationship was not within the
personal knowledge of the nonparties. The court of appeals upheld the
trial court's grant of the Pendleys' motion for summary judgment. 10

210. Id.
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