
Lynch v. Waters: Tolling Georgia's Statute
of Limitations for Medical Malpractice

While Georgia's legislators anticipated the imminent melee over tort
'reform' in their upcoming session, the Georgia Supreme Court in Novem-
ber 1986, quietly handed down a decision that directly affects plaintiffs'
rights in certain negligence cases.1 The court, in Lynch v. Waters,2 ruled
on how plaintiffs in medical malpractice actions may toll the applicable
statute of limitations' by alleging that defendant physicians' fraud pre-
vented the plaintiffs from timely filing suit.4 By examining the court's
decision in Lynch, the authors of this Note hope to reduce some of the
confusion that has plagued this area of the law.

Section II of this Note illustrates the traditional rule determining when
a defendant's fraud tolled a statute of limitations. Section III examines
three recent pre-Lynch decisions in the court of appeals to demonstrate
how plaintiffs previously tolled the medical malpractice statute of limita-
tions in particular. Section IV analyzes the Lynch decision, both in the
court of appeals and in the Georgia Supreme Court. Finally, section V
concludes the Note by exploring some of the possible ramifications of
Lynch.

I. INTRODUCTION

Georgia law provides for a two-year statute of limitations for medical
malpractice.5 The medical malpractice statute of limitations, like other

1. Lynch v. Waters, 256 Ga. 389, 349 S.E.2d 456 (1986).
2. Id.
3. O.C.G.A. § 9-3-71 (Supp. 1986).
4. The court in Shipman v. Horizon Corp., 245 Ga. 808, 267 S.E.2d 244 (1980), directly

answered the question of when fraud will toll a statute of limitations. Subsequent decisions,
rendered before Lynch v. Waters, have expounded on whether actual or constructive fraud
is required. See infra note 14.

5. O.C.G.A. § 9-3-71 (Supp. 1986) provides:
(a) Except as otherwise provided . . . an action for medical malpractice shall be
brought within two years after the date on which an injury . . . arising from a
negligent . . . act . . . occurred.
(b) Notwithstanding subsection (a) of this Code section, in no event may an action
for medical malpractice be brought more than five years after the date on which
the negligent . . . act . . . occurred [statute of ultimate repose].

Id.
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statutes of limitations, affords a defendant an affirmative defense for use
in pretrial motions.6 Thus, the posture of statute of limitations cases con-
cerning fraud that reach the court of appeals is most often an appeal
from a grant or denial of a summary judgment motion." Georgia law also
provides, however, that a defendant's fraud that prevents a plaintiff from
timely filing suit will toll the statute of limitations until the plaintiff dis-
covers the fraud.6 The issue on appeal is whether the plaintiff, by his
pleadings and evidence adduced in response to the defendant's motion,
has placed the defendant's fraud at issue. The decisions, therefore, es-
sentially focus on the sufficiency of plaintiffs' allegations.

II. THE TRADITIONAL RULE: WHEN FRAUD TOLLED THE STATUTE OF

LIMITATIONS

Before Lynch the Georgia Supreme Court last delineated when a de-
fendant's fraud tolled a statute of limitations in Shipman v. Horizon
Corp.' The court in Shipman distinguished actual fraud from construc-
tive fraud and held that only actual fraud tolled the statute of limita-
tions." Actual fraud assumes a party's knowledge, either actual or im-
puted; constructive fraud does not necessarily require knowledge, but
may only entail innocent misrepresentations. 2

The court in Shipman noted that the presence of a special relationship

6. O.C.G.A. § 9-11-56(b) (1982) provides: "A party against whom a claim . . . is as-
serted . . . may, at any time, move with or without supporting affidavits for a summary
judgment in his favor .... Id.; see also O.C.G.A. § 9-12-40 (1982), which provides: "A
judgment of a court of competent jurisdiction shall be conclusive between the same parties
I . . as to all matters put in issue ... in the cause wherein the judgment was rendered until
the judgment is reversed or set aside." Id.

7. See, e.g., infra note 17.
8. O.C.G.A. § 9-3-96 (1982) provides: "[ilf the defendant . . . [isi guilty of a fraud by

which the plaintiff has been. . . deterred from bringing an action, the period of limitation
shall run only from the time of plaintiffs discovery of fraud." Id.

9. Fraud presents a question for the trier of fact. See Edmond v. Bates, 178 Ga. App.
69, 72, 342 S.E.2d 476, 479 (1986).

10. 245 Ga. 808, 267 S.E.2d 244 (1980). Shipman concerned the statute of limitation on
an action for breach of contract. The Supreme Court has relied on the Shipman holding
concerning tolling statutes of limitations in the later cases of Comerford v. Hurley, 246 Ga.
501, 271 S.E.2d 782 (1980) and Brooks v. Freeport Kaolin Co., 253 Ga. 678, 324 S.E.2d 170
(1985). Neither case concerns medical malpractice.

11. 245 Ga. at 808, 267 S.E.2d at 246. O.C.G.A. § 23-2-51 (1982) defines actual and con-
structive fraud as follows: "(b) Actual fraud consists of any kind of artifice by which another
is deceived. Constructive fraud consists of any act of omission or commission, contrary to
legal or equitable duty, trust, or confidence justly reposed, which is contrary to good con-
science and operates to the injury of another." Id. (emphasis added).

12. 245 Ga. at 809, 267 S.E.2d at 244. See also supra note 11 and Gaultney v. Windham,
99 Ga. App. 800, 109 S.E.2d 914 (1959).
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between the parties gives rise to a legal duty to disclose.'8 By knowingly
breaching this duty to disclose, a defendant commits actual fraud that
may toll a statute of limitations. Tolling a statute, according to Shipman,
then, required that defendants knew that by their acts-or omissions to
disclose they prevented plaintiffs from timely filing suit. 4 The rule that
required known fraudulent conduct to toll the statute of limitations
hardly can come as a surprise, since fraud traditionally has required a
defendant's knowledge of his misconduct."5

III. TOLLING THE MEDICAL MALPRACTICE STATUTE BEFORE LYNCH:

THREE RECENT CASES

The court of appeals in three recent medical malpractice cases held
that allegations of negligence or misdiagnosis, which is a form of negli-
gence, are not equivalent to allegations of fraud that toll the statute."'
These allegations, therefore, did not allow plaintiffs to escape the statu-
tory time limit on filing actions.'7

13. Id. at 809, 267 S.E.2d at 246. A special relationship is one in which there exists a
"relationship of trust and confidence between the parties." Id.

14. As early as 1982, the Georgia Court of Appeals held that "the existence between the
parties of a confidential relationship lessens, if not negates, the necessity of a showing of
actual fraud." Sutlive v. Hackney, 164 Ga. App. 740, 741-42, 297 S.E.2d 515, 517 (1982). See
also Lorentzson v. Rowell, 171 Ga. App. 821, 321 S.E.2d 341 (1984). The relaxing of the
requirement for showing actual fraud is consistent with the Georgia Supreme Court's previ-
ous holding in Brown v. Brown, 209 Ga. 620, 75 S.E.2d 13 (1953). Brown dealt with the
relationship between defendant's duty to disclose due to a confidential relationship and
fraud. The court in Brown held:

'[tihe rule that, in cases of fraud, the statute of limitations begins to run only
from the time of discovery of the fraud, will not apply where the party affected by
the fraud might, with ordinary diligence, have discovered it. But the failure to use
such diligence may be excused where there exists some relation of trust and confi-
dence ... between the party committing the fraud and the party who is affected
by it, rendering it the duty of the former to disclose to the latter the true state of
the transaction, and where it appears that it was through confidence in the acts of
the party who committed the fraud that the other was prevented from discovering
it.' [citation omitted]. Where a person sustains toward others a relation of trust
and confidence, his silence when he should speak, or his failure to disclose what he
ought to disclose, is as much a fraud in law as an actual affirmative false
representation.

Id. at 621, 75 S.E.2d at 17 (emphasis added). Sutlive also reaffirms the established proposi-
tion that the physician-patient relationship is of the required confidential type. 164 Ga.
App. at 742, 297 S.E.2d at 517.

15. See supra note 11.
16. See supra note 11 for the definitions of actual and constructive fraud.
17. See Gillis v. Palmer, 178 Ga. App. 608, 344 S.E.2d 446 (1986); Edmonds v. Bates, 178

Ga. App. 69, 342 S.E.2d 476 (1986); and Bray v. Dixon, 176 Ga. App. 895, 338 S.E.2d 872
(1985). This list of recent cases dealing with the sufficiency of allegations that will toll the
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In Gillis v. Palmer,8 plaintiff-patient attempted to toll the statute by
raising the issue of fraud on the part of defendant-physician.'9 On Sep-
tember 3, 1982, Mr. and Mrs. Gillis visited defendant, who administered
medical injections to both plaintiffs.2 0 Shortly thereafter both plaintiffs
discovered knots where defendant had administered the injections.2 The
knots eventually became abscesses.2 2 Plaintiffs returned to defendant's
office for treatment and continued to see defendant until November 11,
1982.23 In November 1982 and thereafter, both plaintiffs consulted an-
other physician, and their abscesses subsequently healed.2 4

Plaintiff-husband filed an action for medical malpractice on October 1,
1984, more than two years after he had received the injection from de-
fendant."' Plaintiff stated in his affidavit, in response to defendant's mo-
tion for summary judgment based on the statute of limitations, that de-
fendant had assured him that "'there was no problem.' 'p2 While
defendant's statement possibly raised the issue of negligence on defend-
ant's part, it was insufficient to raise fraud to toll the statute because
"there [was) absolutely nothing from which [the court could] make any
inference that [defendant] had any knowledge of improper conduct on
his part or that he tried to cover up such conduct in any way. ''s

2 The
clear import of Gillis is that evidence or allegations of negligence, without
more, did not place fraud at issue and therefore did not toll the statute.

The court of appeals in Bray v. Dixon2s likewise determined that de-
fendant-physician's conduct did not toll the statute of limitations, since
there was no indication of known impropriety by defendant.2" In Bray,
plaintiff, Mrs. Bray, first consulted defendant Dixon concerning a torn

medical malpractice statute of limitations is by no means exclusive. See also Shved v. Daly,
174 Ga. App. 209, 329 S.E.2d 536 (1985); Johnson v. Gamwell, 165 Ga. App. 425, 301 S.E.2d
492 (1983); Sutlive v. Hackney, 164 Ga. App. 740, 297 S.E.2d 515 (1982); Stephen W. Brown
Radiology Assoc. v. Gowers, 157 Ga. App. 770, 278 S.E.2d 653 (1981); Leagin v. Levine, 158
Ga. App. 293, 279 S.E.2d 741 (1981); and Montgomery v. Ritchey, 151 Ga. App. 66, 257
S.E.2d 733 (1979).

18. 178 Ga. App. 608, 344 S.E.2d 446 (1986).
19. Id., 344 S.E.2d at 446-47.
20. Id. at 608, 344 S.E.2d at 447.
21. Id.
22. Id.
23. Id.
24. Id.
25. Id. at 610, 344 S.E.2d at 448.
26. Id. The court in Gillis held that for there to be fraud to toll the statute of limita-

tions, the defendant-physician must 'lull' his patient into a sense of complacency and that
there must be 'concealment' by the physician. Id.

27. Id., 344 S.E.2d at 449 (emphasis added).
28. 176 Ga. App. 895, 338 S.E.2d 872 (1985).
29. Id. at 898, 338 S.E.2d at 874-75.

[Vol. 381496
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disc, or meniscus, she had in her jaw. 0 Defendant performed surgery
"which involved removal of the meniscus from the temporo mandibular
joint." Plaintiff, however, continued to have problems that required two
later operations. Plaintiff last visited defendant on May 4, 1981, and filed
suit in April 1984, contending that defendant should have replaced the
meniscus with some type of prosthetic device. Plaintiff alleged that de-
fendant fraudulently failed to disclose his previous negligent treatment to
her."

The court initially noted that the physician-patient relationship gave
rise to a duty by the physician to disclose any negligence on his part.2
The court, however, proceeded to note the rule of fraud that the defend-
ant must know "that the representation be false" (or knowingly breach
his duty to disclose).83 The evidence and pleadings did not show that de-
fendant knew of his previous negligence.3 Since there was no indication
of any known failure to disclose, defendant received the benefit of the
statute.36 In other words, evidence of negligence alone did not place fraud
at issue and therefore did not permit plaintiff to toll the statute of
limitations.

In Edmonds v. Bates,3 the court again found that allegations of 'negli-
gent treatment, advice and misdiagnosis' did not raise the issue of fraud
and consequently did not toll the statute of limitations .3 Plaintiff filed an
action against his three conferring physicians." Dr. Bates first saw plain-
tiff-Edmonds in February 1981, and then again in February 1982. Bates
last treated plaintiff on May 7, 1982. During the last visit, Bates told
plaintiff that he had only a short time to live and that further surgery
therefore was not a plausible alternative. Dr. Simone, a cardiologist, first
reviewed plaintiff's case in March 1981 and later saw plaintiff during his
February 1982 hospitalization. Simone concurred in Bates' prognosis that
surgery was not feasible and that medication was the only treatment. Dr.
Lipsius first treated plaintiff in November 1981 and last in January 1982.
Lipsius informed plaintiff that his problems were psychological and not
physical. In April or May of. 1982, plaintiff consulted other physicians
who informed him that surgery was not only possible, but strongly

30. Id. at 896, 338 S.E.2d at 873.
31. Id. at 895, 338 S.E.2d at 873.
32. Id. at 896, 338 S.E.2d at 873 (citing Leagan v. Levine, 158 Ga. App. 293, 279 S.E.2d

741 (1981)).
33. Id. (citing Montgomery v. Ritchey, 151 Ga. App. 66, 67, 258 S.E.2d 733, 734 (1979)).
34. Id.
35. Id. at 897-98, 338 S.E.2d at 874-75.
36. 178 Ga. App. 69, 342 S.E.2d 476 (1986).
37. Id. at 71, 342 S.E.2d at 478.
38. Id. at 70, 342 S.E.2d at 477.

1987] 1497
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recommended.8'
Plaintiff filed suit against Bates, Simone, and Lipsius on March 1,

1984.40 There was "nothing in the record to reflect that any of the doctors
knew at any time that the treatment or opinion given [plaintiff] was in
error, nor [was] there any evidence that any of [defendants] fraudulently
withheld such information from the patient.""1 Plaintiffs allegations of
misdiagnosis, then, did not toll the statute. Thus, it is clear from Ed-
monds that as late as 1986, tolling the statute of limitations required a
plaintiff to allege that a defendant knew that he had, by his conduct,
prevented the plaintiff from timely discovering his cause of action and
filing suit.41

IV. THE NEW RULE: 'FRAUD' THAT ToLLs THE STATUTE OF LIMFFATIONS

DoEs NoT REQUIRE KNOWLEDGE

A. The Facts of Lynch

Suzanne Waters, plaintiff, filed a medical malpractice action on July
10, 1984, against James D. Smith, her obstetrician, and Lawrence J.
Lynch, a general surgeon.4" She alleged that the defendant-physicians
negligently had failed to diagnose her breast cancer that eventually led to
removal of her right breast on August 23, 1982." Given the two year stat-
ute of limitations," Ms. Waters could not maintain her action against de-
fendants for any negligent acts that occurred prior to July 10, 1982, with-
out alleging fraud to toll the statute."

Ms. Waters consulted Dr. Smith on April 27, 1979, and May 11, 1979,
regarding a swollen area in her right breast.' 7 During the latter visit,
Smith referred Ms. Waters to Dr. Lynch for further treatment. Ms. Wa-
ters saw Lynch on May 16, 1979. During the first visit, Lynch obtained
plaintiff's medical history and physically examined the breast. Lynch
thereafter saw Ms. Waters on July 13, 1979; February 13, 1980; April 7,

39. Id.
40. Id.
41. Id. at 72, 342 S.E.2d at 479 (emphasis added).
42. Patients are under a duty to exercise due diligence to discover doctors' fraud or neg-

ligence. See id. Failure to meet this duty may negate the effect of the physician's fraud and
thus allow the statute to run, notwithstanding the fraud. But in the cases decided before
Lynch, a patient's possible failure to exercise due diligence in discovering fraud had abso-
lutely no bearing on fraud on the doctor's part; these are separate issues that become
blurred in the court of appeal's holding in Lynch. See infra Section IV.

43. Lynch v. Waters, 179 Ga. App. 222, 222, 345 S.E.2d 868, 868 (1986).
44. Id. at 222-23, 345 S.E.2d at 868.
45. O.C.G.A. § 9-3-71 (Supp. 1986).
46. 179 Ga. App. at 226, 345 S.E.2d at 870 (Carley, J., dissenting).
47. Id. at 223, 345 S.E.2d at 868.

1498 [Vol. 38
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1982; and August 17, 1982. During each of these visits, Lynch physically
examined plaintiff's breast. Ms. Waters' questioned Lynch about her con-
dition during these visits.' 8 Dr. Lynch allegedly told Ms. Waters there
was no change in the condition of her breast and instructed her to return
in six months unless she noticed any change in the breast.'

During a visit on August 17, 1982, plaintiff reported a burning sensa-
tion in her right breast.6 0 Lynch performed an excision biopsy in prepara-
tion for removal of the nodule. On August 20, 1982, Lynch determined
that the nodule was malignant, and on August 23, 1982, he performed a
"modified radical mastectomy in order to remove the cancer from [plain-
tiff's] breast."'51

From May of 1979 until August of 1982 while under the care of both
defendants, defendant Lynch performed "no diagnostic test, biopsies,
mammograms, or other test other than visual observation and physical
touching of the lump"'3 until he performed the biopsy in August of 1982.
Ms. Waters repeatedly questioned both physicians during her treatment,
but both assured her that she had no reason to worry. Despite Ms. Wa-
ters' repeated questioning, defendant Lynch did not warn her of any pos-
sible consequences of a delay in performing diagnostic tests, did not dis-
close medical alternatives, nor did he refer her to another physician for
another opinion. Both defendants assured Ms. Waters there was nothing
to worry about in this regard. Ms. Waters trusted both physicians and, in
reliance on their assurances, did not seek any other medical advice."

Defendant Lynch filed a motion for summary judgment based on the
statute of limitations." Ms. Waters then amended her complaint, claim-
ing that defendants' fraud tolled the statute because it prevented her
from discovering her claim." She alleged that defendants "assured her
'that everything possible and necessary was being done for her and that
no other test or consultations were necessary . . . ."" Ms. Waters fur-
ther alleged that she relied upon these representations by defendants,
thereby delaying discovery of her condition until August 20, 1982.'1 Fi-
nally, Ms. Waters claimed that defendants "'knew or should have known
that a malignancy was possible and that proper tests, surgery or other

48. Id., 345 S.E.2d at 869.
49. Id., 345 S.E.2d at 868.
50. Id.
51. Id.
52. Id., 345 S.E.2d at 868-69.
53. Id. at 223-24, 345 S.E.2d at 869.
54. Id. at 223, 345 S.E.2d at 868.
55. Id. at 224, 345 S.E.2d at 869.
56. Id. (quoting plaintiff's allegations in her amended complaint).
57. Id.

1499
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preventive action was necessary to avoid injury to [plaintiff].' "" The trial
court denied defendant's motion for summary judgment, and defendant
appealed this denial to the court of appeals."9

B. The About-Face in the Court of Appeals: Allegations of Negligence
Toll the Statute

The Georgia Court of Appeals viewed the plaintiff's allegations as suffi-
cient to establish fraud that would toll the statute of limitations.1 The
majority opinion in Lynch implicitly applied a two-tiered test to deter-
mine whether plaintiff had tolled the statute.61 Under the first tier of its
implicit test, the court determined whether plaintiff-patient made the
proper allegations in her complaint to place fraud at issue."1 Under the
second tier, the court questioned whether the patient reasonably relied on
the physicians' representations."

Applying the first tier of its test, the court in Lynch noted that plaintiff
alleged that defendants assured her that they had done everything possi-
ble and necessary to treat her condition correctly and that defendants
knew or should have known other tests were available." The court found
that plaintiff satisfied this tier. 5 Plaintiff further alleged that she reason-
ably relied on defendants' representations, which resulted in her not dis-
covering her true condition and, as a consequence, her doctors' negli-
gence."1 Thus, she satisfied the court's requirements for tolling the statute
of limitations.

The first tier of the court's test correctly focused on the sufficiency of
plaintiff's allegations, but in focusing on those allegations, the court erro-
neously overlooked the traditional knowledge requirement for tolling the
statute.s 1 In Lynch, plaintiff alleged that defendants knew or should have

58. Id. (quoting plaintiff's allegations in her amended complaint) (emphasis added).
59. Id. at 223, 345 S.E.2d at 868.
60. Id. at 224, 345 S.E.2d at 869.
61. Id. at 224-25, 345 S.E.2d at 869 (citing Gillis v. Palmer, 178 Ga. App. 608, 344 S.E.2d

446 (1986); Bray v. Dixon, 176 Ga. App. 895, 338 S.E.2d 872 (1985)).
62. Id., 345 S.E.2d at 869-70.
63. Id., 345 S.E.2d at 869.
64. Id. at 224, 345 S.E.2d at 869. Since defendant in Lynch had responded to plaintiff's

inquiries, the court did not reach the issue of the physician's duty to disclose arising from
the physician-patient relationship. See supra note 14. In any case, fulfilling a duty to dis-
close assumes knowledge by the doctor of what is to be disclosed, that is, his previous mis-
conduct. Such knowledge is not contemplated in a 'should have known' allegation of negli-
gence as that in Lynch.

65. Id.
66. Id. at 224, 345 S.E.2d at 869.
67. Id.
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known"8 that other, more proper tests were available to avoid further in-
jury to plaintiff."" By holding that an allegation that defendants 'knew or
should have known' raises an issue of defendants' fraud that will toll the
statute, the court inexplicably dropped the requirement that the defend-
ants must know of their misconduct.70 The court instead imposed a negli-
gence, or constructive fraud standard upon the accuracy of defendant-
doctors' statements or omissions to speak to plaintiff-patient regarding
prior treatment." The effect of this new rule is that a plaintiff may es-
cape a defendant's motion for summary judgment based upon the statute
of limitations merely by alleging negligent error in a physician's disclo-
sure or nondisclosure.

To justify its omission of the knowledge requirement, the court empha-
sized the second tier of its implicitly applied test, a tier plaintiff satisfied
in Lynch.' 2 The court reasoned that plaintiffs in the previous cases the
court cited failed to satisfy this tier because they unreasonably relied on
defendants' representations.18 In considering the second tier of its test as
applied to the facts in Lynch, the court placed great reliance on the fact
that, unlike the plaintiffs in Gillis"4 and Bray,"s plaintiff in Lynch had
suffered no great change in condition that should have alerted her to de-
fendants' negligence or fraud.7' Thus, the court reasoned, plaintiff met
the requirement of reasonable reliance. 77 In other words, nothing occurred
that would alert a reasonably prudent person of defendant's alleged fraud
as required by the second tier of the test.7" In focusing on this distinction
from previous cases and disposing of the knowledge requirement, the
court sidestepped the question of fraud completely.

The court additionally seemed to impose-a burden on plaintiff not re-
quired in earlier cases. Previously, if there existed a confidential relation-
ship between the parties, courts excused plaintiffs' failure to exercise due

68. Id.
69. Id.
70. See supra Section I.
71. O.C.G.A. § 51-1-2 provides: "[OJrdinary diligence is that degree of care which is exer-

cised by ordinary prudent persons under the same or similar circumstances ... (t]he ab-
sence of such diligence is termed ordinary negligence." Id.

72. 179 Ga. App. at 224-25, 345 S.E.2d at 869 (distinguishing Gillis and Bray).
73. Id.
74. Gillis v. Palmer, 178 Ga. App. 608, 610, 344 S.E.2d 446, 449 (1986).
75. Bray v. Dixon, 176 Ga. App. 895, 898, 338 S.E.2d 872, 875 (1985).
76. 179 Ga. App. at 225, 345 S.E.2d at 870.
77. Id., 345 S.E.2d at 869-70.
78. Id. at 224-25, 345 S.E.2d at 869-70. Compare Shipman supra note 10, in which the

court held "[flailure to exercise reasonable diligence to discover the fraud may be excused
where a relationship of trust and confidence exist between the parties." 256 Ga. at 808-09,
245 S.E.2d at 246. See supra notes 10 & 14.
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diligence in discovering defendants' fraud.7 9 In any case, the reasonable-
ness of a plaintiff's reliance on a defendant's conduct is an inquiry quite
separate from whether a defendant's fraud prevented a plaintiff from
learning of his injury and filing suit. Failing to satisfy the court's reliance
tier may prevent tolling a statute of limitations, but to reach this tier
assumes an initial finding of fraud that tolls the statute.

C. The Dissent in the Court of Appeals

The dissenting opinion in the court of appeals spotted the problem
with the majority's reasoning.8 0 Judge Carley noted in dissent that plain-
tiff's allegations in her amended complaint were no more than rephrasing
of her original claim that defendants "failed to exercise that degree of
care and skill generally employed by physicians under similar circum-
stances." 1 The dissent pointed out that such allegations were sufficient
only to place in issue the question of defendants' negligence, but were
distinct from allegations of fraud that would toll the statute.82 Plaintiff's
allegations, therefore, should not have tolled the statute. 3 In reaching its
contrary conclusion, the dissent relied on several cases that the majority
also relied upon in its decision." The principal distinction between the
two opinions lies in the dissent's recognition of the unstated requirement
in the cited cases that tolling the statute required knowledge by a
defendant.86

D. The Supreme Court's Acquiescence

In November, 1986, the Georgia Supreme Court had the opportunity
for the first time to eliminate the confusion surrounding the tolling of
Georgia's statue of limitation for medical malpractice, but chose instead
to allow the court of appeals' decision in Lynch to stand." In so doing,
the court effectively blurred the traditional distinction between negli-
gence and actual fraud, and perpetuated the confusion that the lower
court's decisions have created.

The Georgia Supreme Court began its analysis by agreeing with the
court of appeals holding that plaintiff's allegations that "physician knew

79. See supra note 14.
80. 179 Ga. App. at 225, 345 S.E.2d at 870 (Carley, J., dissenting).
81. Id. at 226, 345 S.E.2d at 871 (Carley, J., dissenting).
82. Id.
83. Id., 345 S.E_2d at 870-71 (Carley, J., dissenting).
84. Id.
85. Id.
86. 256 Ga. 389, 349 S.E.2d 456 (1986).
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or should have known of the malignancy"4 was sufficient to raise the
issue of fraud, and thereby to toll the statute of limitations." Like the
majority opinion in the court below, the supreme court failed to recognize
that plaintiff's 'should have known' allegation was nothing more than an
allegation of negligence or possibly constructive fraud on the part of de-
fendant, not of fraudulent concealment."s

The court continued by mysteriously stating the rule that "a fraud
must allege more than misdiagnosis . . .,"* leading one to believe that
there must be a known act or omission by defendant-physician to place at
issue fraud that will toll the statute. 1 One cannot safely draw this infer-
ence, however, given the court's affirmation of the lower court's holding.
Plaintiff's 'should have known' negligence allegation clearly was sufficient
to raise the issue of fraud and, thus, to toll the statute in both appellate
decisions."9

In concluding, the supreme court attempted to bolster its reasoning, as
the majority in the court of appeals did, by shifting its focus to plaintiff's
duty to discover defendants' negligence, a question the second tier of the
court of appeal's implicit test addressed."' In focusing on the second tier
of the lower court's test, however, the supreme court leaped over the rele-
vant initial inquiry of whether plaintiff alleged fraud. By defining the is-
sue as whether defendant fraudulently prevented plaintiff from discover-
ing [defendants'] negligence, the court assumed that plaintiff already had
alleged fraud sufficiently."

87. Id. at 390, 349 S.E.2d at 457 (emphasis added).
88. Id., 349 S.E.2d at 457.
89. See supra notes 60-71 and accompanying text.
90. 256 Ga. at 390, 349 S.E.2d at 457 (citing Johnson v. Gamwell, 165 Ga. App. 425, 301

S.E.2d 492 (1985)).
91. Misdiagnosis is a form of negligence. Therefore an allegation of misdiagnosis is not

equivalent to an allegation of fraud that will toll the statute of limitations. See Johnson v.
Gamwell, 165 Ga. App. 425, 301 S.E.2d 492 (1985). It is indeed curious, then, that the court
allows a textbook allegation of negligence itself to suffice as an allegation of fraud.

92. 256 Ga. at 390, 349 S.E.2d at 457. The court further muddied the waters when it
distinguished Bray v. Dixon, 176 Ga. App. 895, 228 S.E.2d 872. See supra notes 28-35 and
accompanying text. The court stated that Bray turned on the fact that plaintiff failed to
produce evidence disputing that "[defendant-]physician's statements were true when
made." Id. The evidence the court envisions, however, is not equivalent to a plaintiff's evi-
dence that the defendant knew his statements were false. The authors of this Note view
plaintiff's failure to allege a known false statement by defendant as the basis of the Bray
decision. See id. If plaintiff produced the evidence the supreme court described, that evi-
dence would have shown either the doctor knew his statements were false, which would
clearly be fraud, or should have known they were false, a negligence standard analogous to
that employed in Lynch. The court's distinction from Bray, therefore, fails to address
whether plaintiff alleged fraud in the first place. This is precisely the problem in Lynch.

93. 256 Ga. at 390-91, 349 S.E.2d at 458.
94. Id. (citing Edmonds v. Bates, 178 Ga. App. 69, 342 S.E.2d 476 (1986)).
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V. POSSMLE RAMIFjCATIONS OF Lynch

The fundamental difficulty with the Lynch decision lies in the Georgia
Supreme Court's failure to focus on the sufficiency of plaintiff's allega-
tions in establishing fraud that may toll the statute of limitations. By
acquiescing in the court of appeals' holding that a 'should-have-known'
allegation-a negligence or constructive fraud standard-sufficiently
places at issue fraud by the defendant-physician that prevents the plain-
tiff's timely filing his suit, the Georgia Supreme Court has effectively
changed the law surrounding when a plaintiff may toll the running of a
statute of limitations. The court appears to be overlooking the classic def-
inition of fraud, which requires knowledge by a defendant of his wrongdo-
ing.s" The implications of the decision are enormous and undoubtedly will
merit further judicial attention.

If courts follow Lynch literally, a statute of limitations in any negli-
gence action in which there is a duty of disclosure or fair dealing could be
effectively eviscerated. The only requirement for tolling the statute would
be to allege that, in addition to acting negligently, even if unknowingly,
the defendant did not inform plaintiff of this negligence." This potential
result of Lynch is undoubtedly unintended and contrary to legislative
intent.

Notwithstanding the result in Lynch, it remains questionable whether a
plaintiff's allegations that defendant 'knew or should have known' that
defendant was acting fraudulently will survive a defendant's motion for
summary judgment based on the statute of limitations, given the safety
valve relied on by the supreme court and court of appeals in Lynch.9
That safety valve, the second tier of the court of appeal's implicit test, is
the issue of whether a plaintiff's reliance on a defendant's fraudulent con-
duct or negligence is reasonable. The supreme court accepted the lower
court's reasoning that the issue of plaintiff's reliance was determinative in
some recent cases in the area."6 To retain the effect of the statute, trial

95. BLACK'S LAW DiCTIONARY 594 (5th ed. 1979) defines fraud as:
[ajn intentional perversion of truth for the purpose of inducing another in reli-
ance upon it to part ... or to surrender a legal right. A false representation of a
matter of fact, whether by words or by conduct, by false or misleading allegations,
or by concealment of that which should have been disclosed, which deceives and is
intended to deceive another so that he shall act upon it to his legal injury.

Id. (emphasis added).
96. The medical malpractice statute of repose is not affected by the decision in Lynch.

See O.C.G.A. § 9-3-71(b) (Supp. 1986), which provides: "in no event may an action for medi-
cal malpractice be brought more than five years after the date on which the negligent...
act. . . occurred."

97. See supra notes 72-78 and accompanying text for discussion of this 'safety valve,'
i.e., a plaintiff's duty to discover a defendant's fraud.

98. See supra notes 86-94 and accompanying text.
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judges may heighten plaintiffs' duty to discover defendants' negligence or
fraud after Lynch by applying the second tier of the court of appeals' test
more restrictively. Plaintiffs, then, would face a judge's, not a jury's, de-
termination on a potentially devastating aspect of their case before trial.
The result in Lynch is, therefore, not quite so one-sided in plaintiffs'
favor as it might appear at first blush.

V1. CONCLUSION

On balance, Lynch, stands as a poorly reasoned decision that perhaps
reflects the courts' reluctance to deny remedies to diligent plaintiffs. The
decision radically alters the traditional knowledge requirement for tolling
the medical malpractice statute of limitations. The decision will likely
cause Georgia courts to shift their focus from the central issue of whether
plaintiffs have sufficiently alleged fraud to reach the jury, to the reasona-
bleness of plaintiffs' reliance on defendants' previous oral representations
or silence when there was a duty to disclose. Further judicial action is
needed to sort out the confusion arising from the Lynch decision. Given
the abrupt departure from the traditional definition of fraud evident from
the court's acceptance of Ms. Water's allegations, further judicial action is
likely. The legislature may also decide that Lynch poses a problem that
requires additional tort 'reform.'

DAVID A. FOREHAND, JIL
DEALVAH E. HILL

F. MICHAEL TAYLOR
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