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Coleman v. Kemp:
The Problem of Pretrial Publicity and its

Effect on the Alday Murder Cases

The sixth amendment gives defendants the right to a fair trial by a
panel of impartial jurors.' In Coleman v. State' the defendant made a
motion for a change of venue. After extensive voir dire questioning, the
trial judge used his discretion to deny the motion. The trial court con-
victed Coleman in 1974, and in 1985 a three judge panel of the Eleventh
Circuit reversed the decision. The court found a 'presumption' of jury
prejudice and held Coleman was denied a fair trial.

, Part I of this Casenote will discuss the facts of Coleman v. Kemp.3 Part
II is a discussion of prior cases that courts have decided on the basis of
pretrial publicity. Part III gives the details of the Eleventh Circuit's opin-
ion in its reversal, and Part IV gives the details of Judge Hill's dissent in
the Eleventh Circuit's denial of a motion for rehearing en banc. Part V is
an analysis of the Eleventh Circuit's decision with a discussion of possible
alternatives.

I. STATEMENT OF THE FACTS OF THE CASE AND PRIOR HISTORY

In Coleman v. Kemp,4 a three judge panel of the Eleventh Circuit re-
versed the murder conviction and death sentence of Wayne Carl Cole-

1. U.S. CONST. amend. VI.
2. 237 Ga. 84, 226 S.E.2d 911 (1976), cert. denied, 431 U.S. 909 (1977).
3. 778 F.2d 1487 (1985), cert. denied, 106 S. Ct. 2289 (1986).
4. Id.
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man.5 Coleman had been sentenced to death for his part in the 1973
murders of six members of the Alday family of Seminole County, Geor-
gia.6 The Eleventh Circuit held that Coleman's showing of adverse pre-
trial publicity entitled him to a presumption of prejudice and a change in
venue.7 The court further held that there had not been a sufficient 'cool-
ing off' period between the time of the crimes and the trial to warrant a
different finding and that, even assuming the prosecution could rebut the
presumption of prejudice, the voir dire record did not contain any such
rebuttal.' In Isaacs v. Kemp,9 published simultaneously with Coleman,
the Eleventh Circuit also reversed the murder convictions and death
sentences of Coleman's accomplices, Carl J. Isaacs and George Elder
Dungee, for the same reasons. 10

The state's evidence at trial revealed the following facts." On May 14,
1973, Coleman and Carl Isaacs entered Jerry Alday's mobile home in
Donalsonville, Seminole County, Georgia, while George Dungee and Billy
Isaacs waited outside.'2 Shortly thereafter, Jerry Alday and his father,
Ned, drove up in a jeep. Coleman, Carl Isaacs, and Billy Isaacs forced the
two men into the trailer at gunpoint.'8 Coleman forced Ned Alday into
the home's north bedroom"1 and shot him in the head seven times.15 Carl
Isaacs forced Jerry Alday into the south bedroom' and shot him in the
head four times.'7 A while later, Jimmy Alday arrived on a tractor,
knocked on the door and entered the mobile home. The defendants
forced him onto the living room sofa' 6 and Carl Isaacs shot him to
death.' Jerry Alday's wife, Mary, drove up, and Carl Isaacs forced her
inside immediately before Aubrey and Chester Alday arrived in a pickup
truck. 0 At least one of the defendants forced Mary into the bathroom
while Carl Isaacs killed Aubrey in the south bedroom, and Coleman killed

5. Id. at 1543.
6. Id. at 1488.
7. Id. at 1538.
8. Id. at 1541.
9. 778 F.2d 1482 (11th Cir. 1985), cert. denied, 106 S. Ct. 2289 (1986).

10. Id. at 1487.
11. 778 F.2d at 1488.
12. Id.
13. Id.
14. Id.
15. Coleman v. State, 237 Ga. 84, 226 S.E.2d 911, 913 (1976), cert. denied, 431 U.S. 909

(1977).
16. 778 F.2d at 1488.
17. 237 Ga. at 84, 226 S.E.2d at 913.
18. Id. at 84-85, 226 S.E.2d at 913.
19. 778 F.2d at 1488.
20. Id.
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Chester in the other bedroom.-" Two or more of the defendants, including
Coleman,"2 then raped Mary Alday on her kitchen floor.2

3 Defendants
bound and blindfolded Mary and took her to a wooded area where two of
the defendants raped her again.' 4 Defendants then beat Mary and muti-
lated her breasts when she refused to commit oral sodomy."5 Dungee then
killed Mary" with two shots and took her watch from her nude body.'1

The evidence is uncontradicted that defendants killed each of the six
family members. 2" Investigators identified Coleman's fingerprints on a
beer can found in the kitchen of the Alday home and on the car found
next to Mary Alday's body.2" The investigators found Billy Isaacs' finger-
prints on the same car, on a camera in'the Alday home, and on Mary
Alday's car.30 Investigators also found fingerprints of Carl Isaacs and
George Dungee.' Ballistics tests of the three guns taken from defendants
at the time of their arrest confirmed that the guns were the ones that
killed the Aldays."' The arresting officers also took Mary Alday's watch
from one of the defendants at the time of the arrest.33

On September 4, 1973, a Seminole County grand jury indicted Cole-
man, Dungee, Carl Isaacs, and Billy Isaacs on six counts of murder."
Three months later Billy Isaacs, Carl Isaacs' sixteen year old brother,
pleaded guilty to armed robbery and burglary and was sentenced to forty
years in prison." Billy Isaacs later gave eyewitness testimony for the state
against Dungee, his brother Carl Isaacs, and his half-brother Coleman."
Carl Isaacs, Dungee, and Coleman were tried separately in January 1974.
They were convicted, and the trial court sentenced them to death by elec-
trocution.'7 Carl Isaacs' trial began Monday, December 31, 1973; Dungee's
began on Monday, January 7, 1974; and Coleman's began on Monday,
January 14, 1974." Coleman did not present any evidence at trial."9

21. Id.
22. 237 Ga. at 85, 226 S.E.2d at 913.
23. 778 F.2d at 1488.
24. 237 Ga. at 85, 226 S.E.2d at 913.
25. Id.
26. 778 F.2d at 1488.
27. 237 Ga. at 85, 226 S.E.2d at 913.
28. Id. at 85, 226 S.E.2d at 914.
29. Id.
30. Id.
31. Id.
32. Id.
33. Id. at 85-86, 226 S.E.2d at 914.
34. 778 F.2d at 1488.
35. Id. at 1483.
36. Id. at 1498-99.
37. Id. at 1488.
38. Id. The Eleventh Circuit considered Coleman's appeal separately because by the

time of his trial the verdict and sentence in the two previous cases, and the details of Billy
Isaacs' testimony had been published- The court concluded the cases were similar enough to
presume prejudice in all three.

39. 237 Ga. at 86, 226 S.E.2d at 914.
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The Georgia Supreme Court affirmed the three defendants' convictions
and sentences,"0 and the United States Supreme Court denied their peti-
tions for writs of certiorari."1 Coleman filed a state habeas corpus petition
that the Superior Court of Tattnall County denied on June 13, 1980;"s the
Georgia Supreme Court denied his application for a certificate of proba-
ble cause to appeal on October 31, 1980;'* and the United States Supreme
Court denied his second petition for writ of certiorari on April 27, 1981.."

On July 8, 1981, after exhausting all available state remedies for the
issues raised in his petition, Coleman filed for federal habeas corpus relief
in the United States District Court for the Middle District of Georgia."
In Coleman v. Zant," the district court denied his petition. Coleman then
appealed to the United States Court of Appeals for the Eleventh Circuit,
arguing that the federal district court erred in denying his request for
discovery and an evidentiary hearing.4 7 The Eleventh Circuit remanded
the case to the district court for an evidentiary hearing.45 After the evi-
dentiary hearing, the district court again denied Coleman's petition for
habeas corpus and Coleman appealed to the Eleventh Circuit, which re-
versed his conviction. 4 ' The United States Supreme Court denied the
state's petition for writ of certiorari on June 2, 1986,50 and the state's
petition for rehearing on June 30, 1986.1

II. BACKGROUND CASES DISCUSSED BY THE COURT

The fourteenth amendment's due process clause 2 protects a state'de-
fendant's sixth amendment 3 right to be tried by "a panel of impartial,

40. Coleman v. State, 237 Ga. 84, 226 S.E.2d 911 (1976), cert. denied, 431 U.S. 909
(1977); Isaacs v. State, 237 Ga. 105, 226 S.E.2d 922 (per curiam), cert. denied, 429 U.S. 986
(1976); Dungee v. State, 237 Ga. 218, 227 S.E.2d 746, cert. denied, 429 U.S. 986 (1976).

41. Coleman v. Georgia, 431 U.S. 909 (1977); Isaacs v. Georgia, 429 U.S. 986 (1976);
Dungee v. Georgia, 429 U.S. 986 (1976).

42. 778 F.2d at 1488.
43. Id.
44. Coleman v. Balkom, 451 U.S. 949 (1981).
45. 778 F.2d at 1489.
46. No. 81-42-THOM (M.D. Ga. 1982).
47. 778 F.2d at 1489.
48. Coleman v. Zant, 708 F.2d 541, 549 (11th Cir. 1983).
49. 778 F.2d at 1489.
50. Coleman v. Kemp, 106 S. Ct. 2289 (1986).
51. Coleman v. Kemp, 106 S. Ct. 3321 (1986).
52. U.S. CONST. amend. XIV, § 1.
53. U.S. CONST. amend. VI.
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'indifferent' jurors." 64 In determining the fairness of a defendant's trial
there are two standards of prejudice: The 'actual prejudice' standard and
the 'presumed prejudice' standard.'6 When a defendant undisputedly
proves pervasive community prejudice, the court invokes a presumption
of prejudice that relieves the defendant of the burden of proving the exis-
tence of actual prejudice." In Coleman the Eleventh Circuit granted re-
lief on the basis of presumed prejudice and did not address actual
prejudice." There are two key Supreme Court cases on the issue of pre-
sumed prejudice," Rideau v. Louisiana" and Murphy v. Florida.e0

Rideau is the only Supreme Court decision in which the Court pre-
sumed prejudice from pretrial publicity with no other outside influ-
ences." In Rideau, a man robbed a bank in Lake Charles, Calcasieu Par-
ish, Louisiana, kidnapped three bank employees, and killed one of them.62

In the jail, a film with a soundtrack was made of an interview with
Rideau in which he admitted the bank robbery, kidnappings, and mur-
der.6" A Lake Charles television station broadcast the film three times.
Approximately 24,000, 53,000, and 29,000 people, respectively, saw the
film during three successive showings." At that time, the Calcasieu Par-
ish community had a population of about 150,000 people."' The film
showed Rideau "in jail, flanked by the sheriff and two state troopers, ad-
mitting in detail the commission of the robbery, kidnapping, and murder,
in response to leading questions by the sheriff."" In Rideau the court
said that the record did not reveal whose idea it was to make the sound
film and broadcast it over the local television station, but the circum-
stances showed that the local law enforcement officers actively cooperated
and participated in the implementation of the plan.67 There was no sug-
gestion that it was Rideau's idea or even that he was aware of what was
going on when the film was being made." Rideau's lawyers filed a motion

54. 778 F.2d at 1489 (quoting Irvin v. Dowd, 366 U.S. 717, 722 (1961)).
55. 778 F.2d at 1489.
56. Mayola v. Alabama, 623 F.2d 992, 1000 (5th Cir. 1980), cert. denied, 451 U.S. 913

(1981).
57. 778 F.2d at 1489.
58. Id. at 1490.
59. 373 U.S. 723 (1963).
60. 421 U.S. 794 (1975).
61. 778 F.2d at 1490.
62. 373 U.S. at 723-24.
63. Id. at 724.
64. Id.
65. Id.
66. Id. at 725.
67. Id.
68. Id.
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for a change of venue, but the trial court denied the motion" and con-
victed and sentenced Rideau to death. 0 Three members of the jury
stated that they had seen and heard Rideau's filmed confession, and two
members of the jury were deputy sheriffs of the community. 1 After ex-
hausting their peremptory challenges, Rideau's attorneys asked that these
jurors be excused for cause, but the trial judge denied the request.'2

The Supreme Court held that it was a denial of due process to refuse
the change of venue after the people of the community "had been ex-
posed repeatedly and in depth to the spectacle of Rideau personally con-
fessing in detail to the crimes with which he was later to be charged.",
The Supreme Court said that, to the people who saw and heard the
filmed confession, the film "in a very real sense was Rideau's trial"7 4 and
"[any subsequent court proceedings in a community so pervasively ex-
posed to such a spectacle could be but a hollow formality.""7 The Court
also stated that "[tihe kangaroo court proceedings in this case involved a
... real deprivation of due process of law.""'

The other key Supreme Court case in which a defendant asked the trial
court to presume prejudice on the basis of prejudicial pretrial publicity is
Murphy v. Florida." In that case, the Supreme Court held that the trial
court did not deny the defendant due process when the trial court refused
to grant a change of venue on the basis of prejudicial pretrial publicity."

In 1970, a Dade County, Florida jury convicted Murphy of charges
stemming from a 1968 robbery."9 The robbery and Murphy's arrest re-
ceived extensive press coverage because he had been in the news many
times before due to the notoriety he received from his theft of the Star of
India Sapphire from a New York Museum."° During 1968 and 1969, Mur-
phy also was indicted on two counts of murder and convicted of one, in-
dicted on federal conspiracy charges, declared mentally incompetent, and
subsequently declared competent.8'1 These events also drew extensive
press coverage, not only in Dade County,'2 but also as far away as New

69. Id. at 724.
70. Id. at 725.
71. Id.
72. Id.
73. Id. at 726.
74. Id. (emphasis in original).
75. Id.
76. Id.
77. 421 U.S. 794 (1975).
78. Id. at 803.
79. Id. at 795.
80. Id.
81. Id. at 796.
82. Id.
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York." In rejecting Murphy's claim of prejudicial pretrial publicity, the
Court noted that the atmosphere in the community and the courtroom
was not sufficiently inflammatory because the news articles about Mur-
phy had appeared almost entirely between the period of seven to twenty
months before the selection of his jury. The Court relied further on the
fact that the articles were "largely factual in nature.""

In Mayola v. Alabama,"6 the Fifth Circuit set forth the standard used
in Rideau: "[W]here a petitioner adduces evidence of inflammatory, prej-
udicial pretrial publicity that so pervades or saturates the community as
to render virtually impossible a fair trial by an impartial jury drawn from
that community, '[jury] prejudice is presumed and there is no further
duty to establish bias."'86 The court went further by stating that "the
Rideau principle of presumptive prejudice is only 'rarely' applicable '87

and is confined to 'extreme' situations."

III. DETAiLs OF THE ELEVENTH CIRCUIT PANEL'S OPINION

The Eleventh Circuit Court of Appeals in Coleman emphasized the fact
that the Rideau presumptive prejudice standard is 'rarely' applicable and
is reserved for 'extreme' situations."' The court further acknowledged
that "the burden placed upon the petitioner to show that pretrial public-
ity deprived him of his right to a fair trial before an impartial jury is an
extremely heavy one."" Because a claim of presumed prejudice requires
an extensive evidentiary showing to warrant-relief, and because a court is
required to consider the 'totality of the circumstances' surrounding the
claim, the court engaged in an extensive discussion of the pretrial public-
ity that was present in Coleman.91 The court, in its very thorough discus-
sion of the pretrial publicity, devoted forty-seven pages of its opinion to
detail the type of publicity that the Seminole County residents saw from
the time of the murders until the trials of the defendants.92 Because the
degree of publicity saturation is relevant, the court emphasized that Sem-
inole County is a small rural community with a population of 7,059 and

83. Id. at 796 n.1.
84. Id. at 802.
85. 623 F.2d 992 (5th Cir. 1980), cert. denied, 451 U.S. 913 (1981).
86. Id. at 997 (quoting in part United States v. Capo, 595 F.2d 1086, 1090 (5th Cir.

1979), cert. denied sub nom. Lukefahr v. United States, 444 U.S. 1012 (1980)).
87. Id. (quoting Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 554 (1976)).
88. Id.
89. 778 F.2d at 1537.
90. Id.
91. Id. at 1491.
92. Id. at 1491-1537.
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with 2,117 households according to the 1970 Census.'3

Of the sources of publicity in Seminole County, newspaper coverage
was the most significant." In order to show the extent and nature of the
pretrial publicity, the court, in chronological order, listed the headlines
and summarized the contents of articles concerning the Aldays and the
three defendants that appeared in the six most widely distributed news-
papers" in Seminole County, from the time of the murders until the time
of the trials. Of these newspapers, the Donalsonville News was the most
widely distributed with a circulation of 1,800 or about 85 percent of the
households in Seminole County." In addition to its own articles, the
Donalsonville News published reprints of articles that appeared in four
other newspapers.97 The court quoted the January 3, 1974 Donalsonville
News that contained an article noting that "'[d]ozens of reporters from
newspapers, radio and television stations and wire services were on hand
to cover the trial, part of the story that was selected as the second biggest
story in the entire state last year.' "9'

The Eleventh Circuit pointed out several particular concerns about
specific information the newspapers published. As soon as defendants
were identified as suspects, Georgia Division of Investigation Director
William Beardsly described the "circumstantial evidence as 'overpower-
ing' and stated '[t]here's no point in looking for anybody else.' "" Public-
ity also revealed that fingerprints of the suspects had been found at the
scene of the crime. 10 The press repeatedly reported that defendants were
escapees from a Maryland prison; that all three defendants had prior
criminal records; and that the Alday murders were only a part of defend-
ants' extensive crime spree along the Eastern Seaboard.1 '" Newspaper ar-
ticles repeatedly made reference to Coleman's confession to the murder of
Richard Miller, a Pennsylvania youth.'"s Prior to Coleman's trial, the me-
dia repeatedly reported the details of the testimony of Coleman's half-
brother, Billy Isaacs, explicitly describing the manner in which the

93. Id. at 1491.
94. Id.
95. Id. at 1491-1537 (Newspapers listed included the following: Donalsonville News,

The Albany Herald, The Dothan Eagle, The Atlanta Journal, The Atlanta Constitution, and
Bainbridge Post-Searchlight).

96. Id. at 1491.
97. Id. at 1493-95 (The Donalsonville News reprinted articles from the following pa-

pers: The Dothan Eagle, The Camilla Enterprise, The Houston Home Journal, and Baxley
News-Banner).

9& Id. at 1497.
99. Id. at 1501.

100. Id. at 1538.
101. Id.
102. Id.
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murders were committed.10 8 The publicity about Sheriff White's remarks
that he would like to "'precook' " 04 the defendants, and the remarks of
the mother of Isaacs and Coleman that they deserved no mercy,105 along
with newspaper descriptions of defendants smirking and showing lack of
remorse, promoted an unacceptable level of community hostility in the
court's opinion."" The Eleventh Circuit's opinion stated, "[after review-
ing the record in the instant case, the manifest picture that emerges is a
community that was deeply prejudiced as to both guilt and sentence. "107

The court also stated that "[tihe description of the publicity set out ear-
lier in this opinion leaves no doubt but that this small community was
overwhelmed and saturated with prejudicial and inflammatory
publicity."10

The Eleventh Circuit stated that the details of the eyewitness testi-
mony of Coleman's half-brother, together with the other publicity in the
case, "approaches the prejudicial impact of the televised confession in
Rideau."' ° The court felt that Coleman's conviction was even more 'vul-
nerable' than the conviction in Rideau because many of the widely publi-
cized facts, such as the confession to the murder of the Pennsylvania
youth, Coleman's status as an escaped convict, and the Eastern Seaboard
crime spree, were not admissible as evidence at-trial.110 The court also felt
that there was stronger evidence of the community being inflamed in
Coleman than in Rideau, based on Sheriff White's remarks, the testi-
mony of residents and newsmen, and the other evidence.1 ' The court
noted an important distinction: Seminole County's population of 7,000 at
the time of the trial was much smaller than the population of 150,000 in
Rideau."' This factor is significant because of evidence of the commu-
nity's and the jury's "friendship and sympathy for the victims and their
family.' 1 " The court also said that in Rideau there was no prejudice re-
garding sentence, but that there was strong evidence of prejudice regard-
ing sentence in Coleman.1" The court concluded that Coleman had suc-
ceeded in showing "evidence of inflammatory and prejudicial pretrial
publicity that so pervaded the community as to render virtually impossi-

103. Id.
104. Id. at 1501.
105. Id. at 1502.
106. Id. at 1538.
107. Id.
108. Id. at 1539.
109. Id. at 1539-40.
110. Id. at 1540.
111. Id.
112. Id.
113. Id.
114. Id.
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ble a fair trial before an impartial jury."11'6

The state argued that there was overwhelming evidence of guilt and
that, from the facts proved at trial, death was the only appropriate sen-
tence." 6 In response, the Eleventh Circuit stated: "We believe that there
was, in fact, overwhelming evidence of the petitioner's guilt adduced at
trial. Nonetheless, we conclude that that fact cannot be dispositive in as-
sessing petitioner's change of venue claim. 117 The court reasoned that in
Rideau the evidence of guilt was overwhelming also, and that to deny a
presumption of prejudice to an obviously guilty defendant would mean
denying him his constitutionally guaranteed right to a fair trial by an im-
partial jury.'"

In response to the state's argument that there was a substantial 'cooling
off' period between the time of the commission of the crimes and the time
of the trials, the court acknowledged some slackening of publicity, but
stated that there was not a sufficient change in the nature or amount of
publicity to conclude that " 'the feelings of revulsion that create prejudice
have passed."' 11 '

The Eleventh Circuit also held that the voir dire record in Coleman did
not rebut the finding of presumed prejudice'' because the prospective
jurors were questioned in the presence of other prospective jurors who
had not yet been examined. The court also noted that even after individ-
ual questioning began, the questions asked were leading and con-
clusory.121 Two examples of questions asked are: (1) "'Would the fact
that you might have read something about this case from any source in-
fluence your mind one way or the other?' "; (2) "'Would you go by the
evidence in the case and the charge of the court given you by the
court?' ""2 The Eleventh Circuit felt that the publicity created over-
whelming community prejudice concerning both guilt and sentence. The
court stated that "conclusory protestations of impartiality in the voir dire
are not sufficient toirebut the presumption of prejudice."128

115. Id.

116. Id. at 1540-41.
117. Id. at 1541.
118. Id.

119. Id. (quoting Patton v. Yount, 467 U.S. 1025, 1035 (1984)).
120. Id.
121. Id. at 1542.

122. Id. (quoting the trial record).

123. Id. at 1543.
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IV. Dr Ls OF THE DISSENT IN THE ELEVENTH CiRcurr's DENIAL OF
PETITION FOR REHEARING EN BANC

The state petitioned for rehearing en banc, which the Eleventh Circuit
denied with two judges dissenting. 2

4 In his dissenting opinion Judge Hill
stated that he was not dissenting from the judgments granting the de-
fendants' writs of habeas corpus, and that he would make no judgment on
the merits absent counselling, which should be offered to the full court.2 6

In his opinion, "the full court could and should take the opportunity that
these cases provide to clarify an area of constitutional law that is pres-
ently murky. ' ' 2"

Judge Hill felt that if the cases were on direct appeal from convictions
in a federal court, he had little doubt that the Eleventh Circuit should
reverse the convictions under exercise of its supervisory power.3 7 He had
little doubt that the state court should have ordered a change of venue.
He went on to state that "[in these habeas cases, however, we are re-
quired to determine whether state court proceedings were constitu-
tional-nothing more."""8 Judge Hill explained the preceding statement
in a footnote:

I think it important to note here a truism that is easily forgotten-that
the Constitution only demands of a criminal trial that constitutional
rights, including the right to due process of law, be respected. The right
to a fair trial is only a right to due process of law, and does not include a
right to advantages at trial that might aid a particular criminal defend-
ant a great deal simply because of the overwhelming evidence against
him. Thus a trial may appear very one-sided but yet be a fair trial, and
not offend the Constitution, as long as the defendant is afforded the ba-
sic protections of due process of law.1 '

In his discussion of publicity about the crime, Judge Hill stated that it
is proper that the members of our society be outraged at crimes such as
the ones committed by defendants, and that a community ought not to be
disqualified constitutionally as the forum for a criminal trial because its
people are conscious of and outraged by the crimes.'30 The Constitution
does not demand a forum in which people are not biased or prejudiced
against criminal conduct, and a juror in order to sit in a bank robbery
case, is not required to feel 'neutral' about whether people should rob

124. Isaacs v. Kemp, 782 F.2d 896 (11th Cir. 1986).
125. 782 F.2d at 897 (Hill, J., dissenting).
126. Id.
127. Id.
128. Id.
129. Id. n.2.
130. 'Id. at 898.
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banks.1s1 Publicity about the murders of the members of the Alday family
and the strong feelings of outrage about the crimes should be treated dif-
ferently than other types of publicity that might have more affect on the
outcome of the trial and should, therefore, be given little, if any, weight in
deciding whether a defendant received a fair trial.132

Judge Hill stated that although bias and prejudice against crime should
not disqualify a jury, bias or prejudice against the accused should be
looked at more closely, and that publicity about the accused should be
divided into two groups-information that is later revealed to the jury at
trial, and information that is not.8 8 The media reported, evidence leading
to the arrests and indictments of defendants as it developed.'" Later,
witnesses with firsthand knowledge properly reported in detail, at trial,
most of this same evidence. 85 Inevitably this same evidence will be re-
ported to "any jury, anywhere, if the cases are re-tried."'" Judge Hill
suggested that in deciding if this type of information affected the fairness
of a trial, the court should place heavy emphasis on whether the evidence
admitted was disputed at trial. 87

Judge Hill believes that the category of publicity that courts should be
most concerned about is that which is not admitted as evidence in the
trial.'" The problem caused by this type of publicity should not be ad-
dressed by restraining the news media. Although the problem is some-
times addressed by a change of venue, it is usually appropriately handled
by the court giving proper instructions to the jury and by confining the
jury to the evidence admitted at trial." The trial judge directly ques-
tioned each potential juror regarding whether he could sit on the jury
without bias or prejudice against the defendant, and only those who re-
sponded under oath that they could do so qualified to sit as jurors. ' "
Judge Hill stated, "this kind of voir dire is a time-honored and valued
ingredient in our jury system; it ought not often be found insufficient. 141

Judge Hill concluded his dissent with the following well-reasoned
summary:

Presently, I apprehend that I would find nothing to criticize in reports of

131. Id.
132. Id.
133. Id. at 899.
134. Id.
135. Id.
136. Id.
137. Id.
138. Id.
139. Id. at 900.
140. Id.
141. Id.
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public outrage about the crime; little to criticize in factual reports of the
investigation; much to concern me in widespread reports of information
that is detrimental to any defendant and is not admissible at trial or
sentencing; much to commend in public reminders of the importance of
ensuring a fair trail; and much to credit in the voir dire responses of the
jurors under oath.' 4

1

V. ANALYSIS AND CONCLUSION

The Eleventh Circuit's main authority for its application of the 'pre-
sumed prejudice' standard is Rideau,'43 but the Supreme Court based its
decision in Rideau on more than just the existence of the publicity.1 44 In
Rideau, the "grossly brutal kangaroo court proceedings," 4 5 "carried out
with the active cooperation and participation of the local law enforcement
officers 1 46 heavily influenced the Court's decision. There was no evidence
of such publicity or behavior in Coleman. The Eleventh Circuit, in fact,
even noted that Coleman's trial was conducted "with decorum and dig-
nity." I47 A front page article in the May 24, 1973 edition of the Donal-
sonville News is evidence of publicity that was not prejudicial. The article
showed a lack of bias against defendants and emphasized the importance
of a fair trial.4 8 The article reported: "[Ojur people want to be sure that
the suspects now being held in jail are the ones who committed the
crimes."14 ' The article further stated: [W]e don't want to see four inno-
cent men punished, if they should turn out to be innocent of the charges
against them . . . .

Another weakness in relying on Rideau is that the publicity with which
the court was concerned in that case was a film aired on a local television
station in 1963."' The standard in Rideau was applied to purely local
publicity and does not apply in a case such as Coleman in which the pub-
licity was statewide. By the time of the Alday murders, many sophisti-
cated advances in communication had facilitated the media's coverage
which resulted in a much more well-informed society. If a similar case
were to arise today, further advances in communication would make it
even more difficult to find a jurisdiction that would not have been bom-
barded by publicity. The fact that the media spread news of the Alday

142. Id. at 901.
143. Id. at 900.
144. 373 U.S. 723, 726 (1963),
145. Id.
146. Id. at 725.
147. 778 F.2d at 1540 n.23.
148. Id. at 1492.
149. Id.
150. Id.
151. 373 U.S. at 724.
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murders throughout the state is evidenced by the sample of newspapers
quoted in the opinion.15 A change of venue would have helped Rideau
considerably due to the local 58 nature of the publicity. Coleman, how-
ever, would have gained little by a change of venue due to the state-wide
publicity that made the Alday murders the second biggest news story in
the state for 1973.154 It follows that, regardless of where the court might
have transferred the case, the media's coverage would have been just as
extensive as that in Seminole County. In addition, potential jurors in the
county to which the case was transferred would be subject to the increase
in publicity generated by the change in venue itself.

The problem with the 'presumption of prejudice' rule is that, in outra-
geous crimes such as the Alday murders, it leads to the possibility that no
county in the state would be able to give the accused a 'fair' trial. Because
state criminal cases cannot be transferred out of the state,'55 and because
the case could not be tried fairly in the state, the only alternative would
be to release the accused. This problem would arise even more frequently
in smaller states such as Rhode Island, which is only forty-eight miles
from border to border at its widest point and contains only five counties.
Based on the court's reasoning it seems that all a defendant must do to
insure his release is to commit a sufficiently heinous crime and then act in
such a way as to draw as much attention to himself as possible. It is ex-
tremely unfair and unreasonable for a court to allow a defendant to bene-
fit from the severity and outrageousness of his own intentional acts
against society.

The Constitution does not demand a 'perfect' trial, just a 'fair' trial by
an impartial jury. The right to a fair trial is only a right to due process of
law, and it does not include a right to any advantages that might signifi-
cantly help a particular defendant at trial simply because of overwhelm-
ing evidence against him.' ss A trial may look very one-sided but still may
be a fair trial under the Constitution as long as the defendant is given the
basic protections of due process of law.15 7 In Coleman, the media did not
report any evidence tending to exonerate defendants. Prejudice, however,
did not motivate the media; there simply was no exonerating evidence,
and none was offered at trial.' s Further, in Coleman, like Murphy, the
publicity was "largely factual in nature." '5 9 Accordingly, the Eleventh

152. See supra note 95.
153. 373 U.S. at 724.
154. 778 F.2d at 1497.
155. See O.C.G.A. § 17-7-150 (1982).
156. 782 F.2d at 897 n.2 (Hill, J., dissenting).
157. Id.
158. Id. at 899 n.5.
159. 421 U.S. at 802.
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Circuit should have followed the Supreme Court's reasoning in Murphy
and discounted the importance of such 'factual' publicity.

In Coleman, the Eleventh Circuit stated that: "(Tihe manifest picture
that emerges is a community that was deeply prejudiced as to both guilt
and sentence."'O" The publicity does not show a community that was
'deeply prejudiced,' but shows normal human reactions of shock and dis-
gust over the crime itself. Even if defendants proved pervasive commu-
nity prejudice, invoking the Rideau presumption of prejudice and reliev-
ing defendants of the burden of proving actual jury prejudice, the state
should have the opportunity to rebut this presumption by proving that
the jurors actually were impartial.""

In Coleman v. State,'62 the Georgia Supreme Court noted that the rec-
ord showed 490 typewritten pages of voir dire questioning,'" and that the
prospective and selected jurors were questioned for five to twenty min-
utes each by the counsel for the state and the counsel for the accused.""
The Georgia Supreme Court concluded that "[tihe record establishe[d]
beyond doubt that the jurors selected stated that nothing they had seen,
heard, or read had caused them to form an opinion for or against appel-
lant and that they had no fixed opinion as to appellant's guilt or inno-
cence."' 115 In a case such as Coleman, the only reasonable alternative is to
rely on our "time-honored and valued"'" system of voir dire, and when
our citizens state under oath that they can limit their decision to the evi-
dence admitted at trial and to the court's instruction, the court should
give them the presumption of having spoken with honesty and integrity.

DOYE E. GREEN, JR.

160. 778 F.2d at 1538.
161. 623 F.2d at 1000-01.
162. 237 Ga. 84, 226 S.E.2d 911 (1976), cert. denied, 431 U.S. 909 (1977).
163. Id. at 87, 226 S.E.2d at 915.
164. Id. at 88, 226 S.E.2d at 915.
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