
Good Samaritan Laws-Legal Disarray:
An Update

L INTRODUCTION

Legislatures, the American Bar Association, the American Medical As-
sociation, and the insurance industry continue to debate and to focus
public attention on tort reform, medical malpractice, and control of
skyrocketing professional insurance premiums.' In the meantime con-
sumer groups representing potential medical malpractice plaintiffs are
vigorously opposing reform efforts.' As many states review their tort laws,
perhaps the occasion is at hand to reconsider the need for, and the hope-
less disarray of, good samaritan laws that are in the codes of every state
and the District of Columbia8

This Comment provides an update of all good samaritan statutes, a
brief discussion of the elements of the statutes, and an update and dis-
cussion of good samaritan case law. Although good samaritan issues arise
in various fact patterns, this Comment devotes special attention to medi-
cal service providers. Finally, as a service to Eleventh Circuit practition-
ers, section IV discusses the status of good samaritan law in Alabama,
Florida, and Georgia through May, 1987.

II. THE GOOD SAMARITAN EXCEPTION: POLICY AND HISTORY

A number of excellent law review articles published over the years pro-
vide an in depth analysis of the history and underlying policy of good
samaritan statutes.4 A brief orientation, however, is useful to the reader's
comprehension of this Comment and update.

1. NAT'L UNDzRWRrrzR (PROP. & CASUALTY EDmoN), Feb. 21, 1986, at 1, col. 2, at 67, col.
1, at 75, col. 3.

2. NAT'L UNDswmRra (Lnz & HEALu EDmoN), Mar. 15, 1986, at 13, coL. 1.
3. See Table I.
4. See, e.g., Holland, The Good Samaritan Laws: A Reappraisal, 16 J. PUB, L 128 (1967)

[hereinafter Holland]; Mapel & Weigel, Good Samaritan Laws-Who Needs Them?: The
Current State of Good Samaritan Protection in the United States, 21 S. TEx. LJ. 327
(1981) thereinafter Mapel & Weigel]; Comment, Good Samaritan Laws-The Legal Pla-
cebo: A Current Analysis, 17 AKRON L RaV. 303 (1983) [hereinafter Legal Placebo]; Com-
ment, Good Samaritans and Liability for Medical Malpractice, 64 COLUM. L. Rav. 1301
(1964) [hereinafter COLUMIA]; Comment, Good Samaritan Legislation: An Analysis and a
Proposal, 38 Tae. LQ. 418 (1965) [hereinafter Tams]j..
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MERCER LAW REVIEW

The common law does not impose a duty to rescue an imperiled stran-
ger.' Although common in civil law countries,6 Vermont and Minnesota
are the only United States jurisdictions that impose a duty to rescue per-
sons to whom a rescuer owes no preexisting duty of assistance.' The dis-
parity between moral obligation and legal duty is somewhat exacerbated
because one who decides to rescue must undertake to do so nonneg-
ligently to avoid civil liability to the victim.' The Restatement of Torts'
summarizes this general position:

One who, being under no duty to do so, takes charge of another who is
helpless adequately to aid or protect himself is subject to liability to the
other for any bodily harm caused to him by

(a) failure of the actor to exercise reasonable care to secure the safety
of the other while within the actor's charge, or

(b) the actor's discontinuing his aid or protection, if by so doing he
leaves the other in a worse position than when the actor took charge of
him.10

The standard to which the actor, or 'good samaritan,' will be held "is that
of a reasonable man under like circumstances."'" Although an ungrateful
rescuee may sue the actor, presumably the law will protect the actor if, in
the minds of the jurors, he acted no differently than any of them would
have [errors and all] had they been in the actor's position. Should the
actor be a physician, nurse, paramedic, or other person with advanced
lifesaving training, the jurors will judge him against the standards of his
colleagues. The standards are higher than those for the average citizen,
but no higher than those set for a reasonable person with similar
training.'

8

In 1959, California enacted the nation's first 'good samaritan statute,' 8

5. See, e.g., Buch v. Amory Mfg. Co., 69 N.H. 257, 44 A. 809 (1898). The court held
defendant not liable for failing to rescue a known trespasser and stated: "With purely moral
obligations the law does not deal. For example, the priest and Levite who passed by on the
otherside were not, it is supposed, liable at law for the continued suffering of the man who
fell among thieves, which they might, and morally ought to have prevented or relieved." Id.
at 260, 44 A. at 810.

6. See Holland, supra note 4, at 128; W. PROSSER, J. WADE & V. SCHWARTZ, TORTS,

CASES AND MAErjuALS 438 n.4 (7th ed. 1982).
7. VT. STAT. ANN, tit. 12, § 519 (1973). Subsection (a) requires the rescue of an imper-

iled stranger if the rescuer can do so without danger to self or others. Subsection (c) man-
dates a $100 fine for violation. See also MINN. STAT. ANN. § 604.05 (West Supp. 1987).

8. RwsrATESMEr (SEcoND) or TORTS § 324 (1964).
9. Id.

10, Id.
11. Id. at § 283.
12. See id. and comments (b) and (c) thereafter.
13. 1959 Cal. Stat. 1507 (currently codified, as amended, at CAL. Bus. & PROF. CODE
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providing a measure of protection from the common law to good samari-
tan physicians. No doubt the California legislature was concerned about
the morally repugnant situation of a helpless victim being ignored by
qualified rescuers and was motivated by the desire to induce those rescu-
ers to stop and render aid to the victim. 14 As the rest of the states began
to enact their own good samaritan statutes, however, many commentators
speculated that simple fear of malpractice actions among members of the
medical community may have been another major factor inducing good
samaritan legislation.1' The fear was groundless. By 1959 not one appel-
late-level case appeared in which a victim sued a physician for negligent
aid rendered at the scene of a roadside accident or other similar emer-
gency. 16 Furthermore, one authoritative study published during the pe-
riod in which good samaritan statutes were beginning to appear dis-
counted the effects of a malpractice suit upon a physician's practice or
reputation.7 Twenty-six years ago physicians and legislatures were con-
cerned about the incidence of malpractice suits and rising professional
liability premiums, but given the absence of accident scene litigation, the
fear and resulting remedy seem misplaced.'

III. CURRENT STATUS

A. Summary of the Law

Within five years after the enactment of the original good samaritan
statute,1 ' a majority of states had enacted comparable versions. 0 In spite
of some early opposition," good samaritan statutes are now faits accom-

§ 2395 (West Supp. 1987)).
14. A number of commentators trace the California vote to a single incident in which an

injured skier at Squaw Valley remained helpless for an extended period despite the availa-
bility of physicians at the resort. See California Good Samaritan Legislation: Exemptions
from Civil Liability While Rendering Emergency Aid, 51 CAL L. Rev. 816, 818 (1963). No
account tells whether qualified rescuers actually knew of the victim's presence.

15. See Holland, supra note 4, at 132; TezPLE, supra note 4, at 419 n.10. In fact, the
California Medical Association helped draft the original bill while the American College of
Surgeons, American Association for the Surgery of Trauma, and the National Safety Council
combined their resources to push through similar legislation elsewhere. Id. at 418 n.5.

16. Id. at 419 n.9; Mapel & Weigel, supra note 4, at 330; Holland, supra note 4, at 133.
Research for this Comment also failed to reveal any such cases.

17. See COLuIstA, supra note 4, at 1307 n.49, quoting Wyckoff, The Effects of a Mal-
practice Suit Upon Physicians in Connecticut, 176 A.M.A.J. 1096 (1961).

18. One law review comment in particular analyzes this point. See Legal Placebo, supra
note 4.

19. 1959 Cal. Stat. 1507 (currently codified, as amended, at CA. Bus. & PROF. CoDE §
2395 (West Supp. 1987)).

20. Holland, supra note 4, at 130-31.
21. Id. at 132. Governor Kerner vetoed Illinois' first bill. He said there was no evidence
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plis in every state and the District of Columbia.2'
Currently, 117 statutes provide varying degrees of immunity to differ-

ing classes of rescuers under a multitude of settings.23 Indeed, variety is
one of the few elements common to all the statutes. A state's statutory
scheme may be a simple one sentence grant of immunity to any gratui-
tous rescuer at any emergency, 4 or it may be a complex statutory scheme
such as California's. California protects eleven specified classes of individ-
uals at more than six types of emergencies acting under five standards of
conduct as provided in fifteen statutes located in six state codes." In
spite of the diversity, at least two of the following five elements appear in
any good samaritan statute: A definition of class protected; a good faith
requirement; a gratuitous care requirement; a provision for emergency si-
tus; and a provision for required or prohibited conduct.'" The Arizona
statute is a good example of the use of each of the five elements:

Any health care provider licensed or certified to practice as such in
this state or elsewhere, or a licensed ambulance attendant, driver or pilot
as defined in § 41-1831, or any other person who renders emergency care
at a public gathering or at the scene of an emergency occurrence gratui-
tously and in good faith shall not be liable for any civil or other damages
as the result of any act or omission by such person rendering the emer-
gency care, or as the result of any act or failure to act to provide or
arrange for further medical treatment or care for the injured persons,
unless such person, while rendering such emergency care, is guilty of
gross negligence.

2

In contrast to the Arizona statute, only two elements, protected class and
good faith, appear in one section of the California health and safety code:
"No act or omission of any rescue team established by any health facility
...done or omitted while attempting to resuscitate any person... shall

of any litigation resulting from emergency care and opposed legally insulating persons from
their negligent conduct. Governor Rockefeller vetoed an early New York bill and cited simi-
lar reasons for his veto. He said "it represented an undesirable lowering of the standard of
accepted conduct . I.." Id. In the following two years Florida, Hawaii, Illinois, Minnesota,
New York, North Carolina, Ohio, Oregon, Pennsylvania, and Washington rejected good sa-
maritan legislation. Id.

22. See Table I appended to this Comment.
23. Consulting Table I as this Comment progresses will be helpful.
24. Nma. Rav. STAT. § 25-21,186 (1985). See text infra at 13-14.
25. See Table I.
26. Mapel & Weigel used a similar method of analysis. See supra note 4, at 333-38.

Legal Placebo, an update of Mapel & Weigel, identified the same elements. See supra note
4, at 311-18, 321-28.

27. Aiuz. Rv. STAT. ANN. § 32-1471 (1986). In Guerrero v. Copper Queen Hosp., 112 Ariz.
104, 537 P.2d 1329 (1975), the Arizona Supreme Court construes this statute. See infra note
136 and accompanying text.
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impose any liability... if good faith is exercised."2 8 Examination of Ta-
ble I reveals that of the one hundred seventeen statutes, twenty-seven use
all five elements, fifty-three use four, thirty-one use three, and only six
are confined to the use of two elements."' This Comment discusses each
of the five elements, with noteworthy case law, in further detail below.

Interpretation of good samaritan statutes is difficult because there is a
paucity of case law. Since the first case in 1969,'3 only thirty-six cases
even mention a good samaritan statute.3 1 Of these, only twenty-three
cases turn on interpretation of a good samaritan statute.3' The remaining

28. CAL. HEALTH & SAirrr CODE § 1317 (West 1979). Presumably the statute protects a
member of a hospital 'code' team from liability even if acting grossly negligent and billing
for his services. A court will grant summary judgment upon a showing that the defendant
was a member of the hospital 'code' team and acted in good faith. See Lowry v. Henry Mayo
Newhall Hosp., 185 Cal. App. 2d 188, 229 Cal. Rptr. 620 (1986).

29. See Table I.
30. Dahl v. Turner, 80 N.M. 564, 458 P.2d 816 (1969).
31. McClure v. United States Lines Co., 368 F.2d 197 (4th Cir. 1966); Stephens v. United

States, 472 F. Supp. 998 (C.D. II. 1979); Beasley v. MacDonald Eng'g Co., 287 Ala. 189, 249
So. 2d 844 (1971); Lee v. State, 490 P.2d 1206 (Alaska 1971); Guerrero v. Copper Queen
Hosp., 112 Ariz. 104, 537 P.2d 1329 (1975); Burciaga v. St. John's Hosp., No. B017895, slip
op. (Cal. Ct. App. Dec. 2, 1986) (LEXIS, States library, Cal file); Lowry v. Henry Mayo
Newhall Hosp., 185 Cal. App. 3d 188, 229 Cal. Rptr. 620 (1986); McKenna v. Cedars of
Lebanon Hosp., 93 Cal. App. 3d 282, 155 Cal. Rptr. 631 (1979); Colby v. Schwartz, 78 Cal.
App. 3d 885, 144 Cal. Rptr. 624 (1978); Parikh v. Cunningham, 493 So. 2d 999 (Fla. 1986);
Botte v. Pomeroy, No. 84-2438, slip op. (Fla. Dist. Ct. App. No. 12, 1986) (LEXIS, States
library, Fla file); Botte v. Pomeroy, 438 So. 2d 544 (Fla. Dist. Ct. App. 1983); Anderson v.
Little & Davenport Funeral Home, Inc., 242 Ga. 751, 251 S.E.2d 250 (1978); Gragg v. Spen-
ser, 159 Ga. App. 525, 284 S.E.2d 40 (1981); Gragg v. Neurological Assoc., 152 Ga. App. 586,
263 S.E.2d 496 (1979); Gordon v. Athens Convalescent Center, Inc., 146 Ga. App. 134, 245
S.E.2d 484 (1978); Wallace v. Hall, 145 Ga. App. 610, 244 S.E.2d 129 (1978); Jones v. City of
St. Maries, No. 15745, slip op. (Idaho Oct. 15, 1986) (LEXIS, States Library, Idaho file);
Dreibelbis v. Bennett, 162 Ind. App. 414, 319 N.E.2d 634 (1974); Utica Mut Ins. Co. v.
Gaithersburg-Washington Grove Fire Dep't, 53 Md. App. 589, 455 A.2d 987 (1983); Furr v.
Spring Grove State Hosp., 53 Md. App. 474, 454 A.2d 414 (1983); Thornhill v. City of De-
troit, 142 Mich. App. 656, 369 N.W.2d 871 (1985); Hamburger v. Henry Ford Hosp., 91
Mich. App. 580, 284 N.W.2d 155 (1979); Lewis v. Soriano, 374 So. 2d 829 (Miss. 1979); Dahl
v. Turner, 80 N.M. 564, 458 P.2d 8167 (1969); Mertsaris v. 73rd Corp., 105 A.D.2d 67, 482
N.Y.S.2d 792 (1984); Markman v. Kotler, 52 A.D.2d 579, 382 N.Y.S.2d 522 (1976); Rodriguez
v. New York City Health & Hosp. Corp., 132 Misc. 2d 705, 505 N.Y.S.2d 345 (1985); In re
Nemser, 51 Misc. 2d 616, 273 N.Y.S.2d 624 (1966); Speck v. Pocket Books, Inc., 48 Misc. 2d
812, 266 N.Y.S.2d 77 (1965); Held v. Rocky River, slip op. (Ohio Ct. App. Oct. 2, 1986)
(LEXIS, States library, Ohio file); Lindsey v. Miami Dev. Corp., 689 S.W.2d 856 (Tenn.
1985); Howell v. City Towing, No. 04-86-00050-CV, 717 S.W.2d 729 (Tex. Ct. App. 1986);
Penn v. Manns, 221 Va. 88, 267 S.E.2d 126 (1980); Malone v. City of Seattle, 24 Wash. App.
217, 600 P.2d 647 (1979); Hovermale v. Moose Lodge No. 1483, 271 S.E.2d 335 (W. Va.
1980).

32. Lee, 490 P.2d 1206; Guerrero, 537 P.2d 1329; Burciaga, (LEXIS, States library, Cal
file); Lowry, 229 Cal. Rptr. 620; McKenna, 155 Cal. Rptr. 631; Colby, 144 Cal. Rptr. 624;
Botte, 438 So. 2d 544; Anderson, 251 S.E.2d 250; Gragg, 263 S.E.2d 496; Gordon, 245 S.E.2d
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thirteen cases either make passing mention of a statute in dicta or use it
as a comparison or contrast to the non-good samaritan issue of the case.
Due to few court decisions on this issue, statistically meaningful observa-
tions are difficult, if not impossible, to make. The cases are split nearly
evenly, however, between a successful good samaritan defense 3 and an
unsuccessful defense." Physicians or hospitals have failed in five cases
and succeeded in five cases." Ambulance attendants and emergency med-
ical technicians have succeeded in the three reported decisions that con-
sider their immunity under a statute. s The remainder of the cases have
dealt with nonmedical defendants such as a state trooper 7 or a tow truck
driver." In spite of (or perhaps because of) twenty-one statutes specifi-
cally extending protection to nurses,89 not one case appears that considers
the extent of nurses' immunity under a statute. Table II of this Comment
provides a brief summary of the case law and offers a useful guide to the
practitioner seeking authority.

B. Discussion of the Elements

Preexisting duty. Most good samaritan statutes, acting as an excep-
tion to the common law, are premised on the condition that the rescuer
not have a preexisting relationship with the imperiled person that would
give rise to a duty to act.'0 As discussed earlier,' 1 one of the purposes
underlying good samaritan legislation is to induce rescuers to come to the

484; Wallace, 244 S.E.2d 129; Thornhill, 369 N.W.2d 871; Hamburger, 284 N.W.2d 155;
Lewis, 374 So. 2d 829; Dahl, 458 P.2d 816; Markman, 382 N.Y.S.2d 522; Rodriguez, 505
N.Y.S.2d 345; Held, (LEXIS, States library, Ohio file); Lindsey, 689 S.W.2d 856; Howell,
717 S.W.2d 729; Penn, 267 S.E.2d 126; Malone, 600 P.2d 647; Hovermale, 271 S.E.2d 335.

33. Burciaga, (LEXIS, States Library, Cal file); Lowry, 229 Cal. Rptr. 620, McKenna,
155 Cal. Rptr. 631; Anderson, 251 S.E.2d 250; Gordon, 245 S.E.2d 484; Wallace, 244 S.E.2d
129; Thornhill, 369 N.W.2d 871; Markman, 382 N.Y.S.2d 522; Rodriguez, 505 N.Y.S.2d 245;
Held, (LEXIS, States library, Ohio file); Malone, 600 P.2d 647.

34. Lee, 490 P.2d 1206; Guerrero, 537 P.2d 1329; Colby, 144 Cal. Rptr. 624, Botte, 438
So. 2d 544; Gragg, 263 S.E.2d 496; Hamburger, 284 N.W.2d 155; Lewis, 374 So. 2d 829;
Dahl, 458 P.2d 816; Lindsey, 689 S.W.2d 856; Howell, 717 S.W.2d 729; Penn, 267 S.E.2d
126; Hovermale, 271 S.E.2d 335.

35. The physicians or hospitals failed in Guerrero, 537 P.2d 1329; Colby, 144 Cal. Rptr.
624; Gragg, 263 S.E.2d 496; Hamburger, 284 N.W.2d 155; and Lewis, 374 So. 2d 829. They
succeeded in Burciaga, (LEXIS, States library, Cal file); Lowry, 229 Cal. Rptr. 620; McK-
enna, 155 Cal. Rptr. 631; Markman, 382 N.Y.S.2d 522; and Rodriguez, 505 N.Y.S.2d 345.

36. Anderson, 251 S.E.2d 250; Thornhill, 369 N.W.2d 871; and Malone, 600 P.2d 647.
37. Lee, 490 P.2d 1206.
38. Howell, 717 S.W.2d 729.
39. See Table 1.
40. See supra notes 8-10 and accompanying text.
41. See supra notes 13-14 and accompanying text.
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aid of strangers.43 When a duty already exists based upon a relationship,
such as physician-patient, good samaritan protection usually does not
apply.'

8

Many statutes, however, grant protection even though a duty to act
exists." At first blush, the protection afforded by these statutes may seem
to be completely at odds with the philosophy of good samaritan immu-
nity, but perhaps the legislative intent may have been to induce certain
persons to assume a general obligation to react -to emergencies in futuro
when the potential liability and cost of insurance would ordinarily pro-
hibit or discourage routine reaction."5 Examples of this type of statute
include those protecting hospital staff assigned to respond to in-house
emergencies such as cardiac arrest (so-called 'code blue' teams),"" ambu-
lance drivers,' 7 firefighters,' and police officers.4' The practical applica-
tion of this type of statute may produce questionable results; the recent
case of Lowry v. Henry Mayo Newhall Memorial Hospital' provides an
example. Plaintiff's decedent was a patient at defendant hospital when
she experienced cardiac arrest." The 'code blue' team responded, and de-
fendant physician administered atropine instead of epinephrine as recom-
mended by the American Heart Association (AHA).' Defendant testified
that the AHA recommendations were only guidelines, which a physician
could alter as warranted.' 8 Because the California statute at bar required
only that defendant be a member of an emergency response team and act
in good faith" the only issue the facts presented was whether defendant
acted in good faith. s Because the court prohibited plaintiff from entering
any evidence of negligence, and plaintiff provided no evidence of bad
faith," the court held summary judgment for defendant was proper. 6

42. See supra notes 8-10 and accompanying text.
43. Id.
44. See infra notes 48-63 and accompanying text.
45. The point is the author's speculation. But see Anderson v. Little & Davenport Fu-

neral Home, Inc., 242 Ga. 751, 754, 251 S.E.2d 250, 253 (1978) for an example of the same
opinion.

46. See, e.g., CAL. HEALTH & SAFETY CODE § 1317 (West 1979) protecting designated,
nonvolunteer members of a hospital 'code' team.

47. See, e.g., MICH. COMP. LAws ANN. § 333.20737 (West Supp. 1986).
48. See, e.g., MICH. CoMp. LAws ANN. § 41.711a (West Supp. 1986).
49. See, e.g., O.C.G.A. § 35-1-7 (1982).
50. 185 Cal. App. 3d 188, 229 Cal. Rptr. 620 (1986).
51. 229 Cal. Rptr. at 621.
52. Id. at 622.
53. Id.
54. CAL. HEALTH & SAFETw CODE § 1317 (West 1979).
55. 229 Cal. Rptr. at 624.
56. Id.
57. Id. at 624-25.
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In Utica Mutual Insurance Co. v. Gaithersburg- Washington Grove
Fire Department," the non-good samaritan issue was defendant fire de-
partment's negligent loss of plaintiff's warehouse.59 In dicta, the court
said that had personal injury, rather than property damage, been at issue,
the fire department would not be liable for its negligence under Mary-
land's good samaritan statute." Apparently the fire department would be
immune from liability even though it had a preexisting duty to respond.

Among those states with simpler statutes offering a broad grant of im-
munity to 'anyone,' 1 three courts have denied protection based upon pre-
existing duty." The most interesting of these cases is Lee v. State.63 In
Lee, a state trooper came to the aid of a child being attacked by a lion-
ess." Although an expert marksman, the trooper wounded the child while
attempting to shoot the beast. The court held Alaska's good samaritan
statute inapplicable because the trooper had a preexisting duty to re-
spond to the child's predicament."

Class Protected. Nelson Rockefeller vetoed New York's first good sa-
maritan bill because he thought that if the concept were sound, protec-
tion should extend to all rescuers and not just physicians." In spite of the
governor's misgivings, New York eventually enacted a statute that pro-
tects physicians only.67 Interestingly enough, New York is the only state
that restricts good samaritan coverage to physicians." Although inducing
physicians to stop and assist was one of the policies behind the early bills,
there now exists a broad range of protected classes."

Sixteen states grant immunity through a single statute to anyone ren-
dering emergency assistance.70 Another twenty-one accomplish the same

58. 53 Md. App. 589, 455 A.2d 987 (1983).
59. Id. at 590, 455 A.2d at 988.
60. Id. at 595 n.5, 455 A.2d at 991 n.5, referencing MD. CTS. & Jun. PROC. CoDE ANN. § 5-

309(a), (b) (1984).
61. See, e.g., ALASKA STAT. § 55-7-15 (1981 & Supp. 1986).
62. Lee v. State, 490 P.2d 1206 (Alaska 1971); Lindsey v. Miami Dev. Corp., 689 S.W.2d

856 (Tenn. 1985) (landlord and tenant); Hovermale v. Berkley Springs Moose Lodge No.
1483, 271 S.E.2d 335 (W. Va. 1980)(fraternal lodge and member at meeting).

63. 490 P.2d 1206 (Alaska).
64. Id. at 1208.
65. Id.
66. Governor's veto message, Good Samaritan legislation, April 30, 1962. See also Hol-

land, supra note 4, at 132.
67. N.Y. EDuc. LAw § 6527 (McKinney 1985 & Supp. 1987).
68. See Table I.
69. Id.
70. Alaska, Colorado, District of Columbia, Iowa, Maine, Minnesota, Montana, New

Jersey, New Mexico, North Carolina, South Carolina, Tennessee, Vermont, Virginia, West
Virginia, and Wyoming. See Table I.
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universal coverage through a combination of statutes.71 If a desire to en-
courage persons to discharge a moral obligation to assist in emergencies is
what motivated states to enact good samaritan legislation, then a univer-
sal grant of immunity would seem to be the soundest method.

A number of states elaborately specify protected classes of personnel.72

Connecticut, for example, protects physicians, nurses, emergency medical
technicians (EMT's), medical technicians, police officers, firefighters,
school personnel, ski patrols, environmental protection officials, and life-
guards.7 ' Illinois protects physicians, persons licensed to treat without
drugs or surgery, midwives, 74 nurses,7 ' dentists,70 EMT's,77 persons
trained in CPR,7' employers and employees, 9 police officers, firefighters,'"
and nurses and EMT's at a coal mine." One can easily imagine the ineq-
uities resulting from the gaps in these statutes. Although Connecticut and
Illinois no doubt wish to encourage the enumerated classes to apply their
skills, covering one individual with immunity and subjecting another
qualified citizen to liability seems anomalous.

Two other statutes are worth mentioning. Louisiana specifically re-
stricts physician immunity to physicians licensed in the state."s Physi-
cians visiting from out of state presumably would be acting at their peril.
Missouri protects only those with training from a recognized first aid
course.83

The result of this confusing statutory outlay is that most average citi-
zens, and perhaps many trained rescuers, are unaware or unsure of their
legal liability in the event of a soured rescue attempt. Rather than en-
couraging action, much of the good samaritan protection may well be the

71. Arkansas, California, Delaware, Florida, Georgia, Hawaii, Idaho, Indiana, Maryland,
Mississippi, Nebraska, Nevada, North Dakota, Ohio, Oklahoma, Rhode Island, South Da-
kota, Texas, Utah, Washington, and Wisconsin. See Table 1.

72. See infra notes 73-84 and accompanying text.
73. CONN. GEN. STAT. ANN. § 52-557b (West. Supp. 1986).
74. ILL. ANN. STAT. ch. 111, § 4404 (Smith-Hurd 1978 & Supp. 1986).
75. Id. § 3404 (Smith-Hurd Supp. 1986).
76. Id. § 2353 (Smith-Hurd Supp. 1986).
77. ILL. ANN. STAT. ch. 111 , § 5517 (Smith-Hurd Supp. 1986).
78. Id. § 87c (Smith-Hurd Supp. 1986).
79. ILL. ANN. STAT. ch. 48, § 137.5-1 (Smith-Hurd Supp. 1986).
80. ILL. ANN. STAT. ch. 70, § 61 (Smith-Hurd Supp. 1986).
81. ILL. ANN. STAT. ch. 96 /2, § 3958 (Smith-Hurd Supp. 1986).
82. LA. Riv. STAT. ANN. § 37:1731 (West 1974 & Supp. 1986).
83. Mo. ANN. STAT. § 190.195 (Vernon 1983).
84. Seventeen years after the passage of Georgia's good samaritan act, 1962 Ga. Laws

534, § 19, (currently codified at O.C.G.A. § 51-1-29 (1982)), the Atlanta Constitution ran an
editorial lamenting that Georgia had no good samaritan statute. Atlanta Const, Jan. 5,
1978, at 4-A, col. 1.
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product of counsel's post facto thought and research.

Good Faith Requirement. The requirement that rescuers render as-
sistance in good faith, found in eighty-four of the statutes,81 adds to the
confusion. Does good faith suggest a subjective state of mind, a purity of
purpose or motive? Or, rather, does it connote an objective limitation on
some sort of aggravated conduct such as gross negligence or wilful and
wanton negligence? If the former, it would seem to be difficult to possess
good faith purpose simultaneously with gross, reckless, wilful, or wanton
misconduct-terms that often suggest less than lofty volition. Yet fifty-
seven of the eighty-four good samaritan statutes require that the rescuer
act in good faith and not in an aggravated manner.8' In the twenty-seven
jurisdictions that require only good faith,87 the question arises: Does good
faith specify a level of acceptable conduct, or is aggravated misconduct
irrelevant absent a showing of bad faith? Admittedly bad faith would be
much easier to prove as the defendant's conduct reached egregious levels
of misconduct, but, the question becomes onerous if the defendant is
guilty of only negligent or grossly negligent behavior. Courts and legisla-
tures have grappled with these questions and have provided very few
answers.

In Lowry," plaintiff failed to show bad faith under a statute that re-
quired only good faith action from defendant.8 ' Attempting to give some
meaning to good faith, the California Court of Appeal held that "'the
phrase "good faith" in common usage has a well-defined and generally
understood meaning, being ordinarily used to describe that state of mind
denoting honesty of purpose, freedom from intention to defraud, and,
generally speaking, being faithful to one's duty or obligation.' Al-
though the answer begs the question, apparently California equates good
faith with a subjective standard. Further, since the court did not permit
plaintiff to proceed to trial after failing to prove lack of good faith, 1 evi-
dently California considers good faith and actual conduct as mutually ex-
clusive questions.

In Anderson v. Little & Davenport Funeral Home," discussed in
greater detail below, the parties stipulated good faith." Because the

85. See Table .
86. Id.
87. Id.
88. 185 Cal. App. 3d 188, 229 Cal. Rptr. 620.
89. Id. at 624.
90. Id. (quoting Efron v. Kalmanovitz, 249 Cal. App. 2d 187, 57 Cal. Rptr. 248 (1967)).
91. Id. at 624-25.
92. 242 Ga. 751, 251 S.E.2d 250 (1978).
93. Id., 251 S.E.2d at 251.

1448 [Vol 38



GOOD SAMARITAN LAWS

Georgia statute," similar to the California statute" considered in
Lowry," requires only good faith, the Georgia Supreme Court dismissed
the case." In the opinion, three justices considered the definition of good
faith and offered three different answers." Justice Bowles, in the majority
opinion, used the dictionary definition of good faith as "a state of mind
indicating honesty and lawfulness of purpose; belief that one's conduct is
not unconscionable or that known circumstances do not require further
investigation."" Justice Hill, concurring, said that, absent stipulation,
good faith was a question for trial and "[w]hat degrees and kinds of negli-
gence constitute good or bad faith remain to be decided."'10 Justice Hall,
on the other hand, said that negligence and good faith were separate is-
sues: "A person may exercise good faith and still be negligent.. .. This
is the law of Georgia."10'

The few statutes that have included a definition of good faith contain
objective elements of 'reasonableness.' Pennsylvania and Hawaii use sub-
stantially similar definitions.102 The Pennsylvania code states: "'Good
faith' shall include, but is not limited to, a reasonable opinion that the
immediacy of the situation is such that the rendering of care should not
be postponed until the patient is hospitalized."' 03 The statute says good
faith includes a 'reasonable opinion.' What more the statute may require
for good faith is unknown because there is no interpretative case law.
Washington once attempted to define good faith with a mix of objective
and subjective elements: "'Good faith' means a state of mind denoting
honesty of purpose, integrity, and a reasonable opinion that the immedi-
acy of the situation is such that. . . care . . . should not be postponed
.... "'" In 1985 the legislature eliminated the definition.' 0' Perhaps
some of the difficulties considered above were responsible.

Specified Standards of Conduct. A number of observations, in ad-
dition to the observations in the previous section, are worth making con-
cerning specified standards of conduct. Most of the good samaritan stat-

94. O.C.G.A. § 31-11-8 (1985).
95. CAL. HEALTH & SAFETY CODE § 1317 (West 1979).
96. 185 Cal. App. 3d 188, 229 Cal. Rptr. 620.
97. 242 Ga. at 755, 251 S.E.2d at 253.
98. Id. at 753-56, 251 S.E.2d at 252-53.
99. Id. at 753, 251 S.E.2d at 252 (quoting Webster).

100. Id. at 755, 251 S.E.2d at 253 (Hill, J., concurring) (emphasis added).
101. Id. at 756, 251 S.E.2d at 253 (Hall, J., dissenting) (citing Western & A.R. Co. v.

Vaughan, 113 Ga. 354, 38 S.E. 851 (1901)).
102. 42 PA. CoNs. STAT. ANN. § 8331 (Purdon 1982); HAw. REv. STAT. § 663-1.5 (1984).
103. 42 PA. CoNS. STAT. ANN, § 8331(b) (Purdon 1982).
104. WA. RED. CODE § 4-24.310(1) (1978) (amended by 1985 WASH. LAWS ch. 443, § 20,

currently codified at WA. REv. CODE § 4-24.310 (Supp. 1987)).
105. 1985 Wash. Laws 443, § 20.
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utes specify a certain level of conduct, usually gross, wanton, or wilful
negligence, that a rescuer may not exceed if he hopes to retain immu-
nity.'06 Twenty-five statutes, however, are silent regarding expected stan-
dard of conduct. 10 7 All but one of those statutes include a good faith re-
quirement.'" As mentioned above, good faith alone is of dubious use in
imposing a meaningful standard of conduct on rescuers, but it would
probably allow a remedy for some of the more blatant forms of reckless
conduct. One statute, though, imposes neither a good faith requirement
nor a standard of conduct. 10 ' The Nebraska good samaritan statute sim-
ply provides:

No person who renders emergency care at the scene of an accident or
other emergency gratuitously, shall be held liable for any civil damages
as a result of any act or omission by such person in rendering the emer-
gency care or as a result of any act or failure to act to provide or arrange
for medical treatment or care for the injured person.110

No Nebraska cases construe the statute, but apparently a gratuitous res-
cuer is absolutely immune for any actions taken while conducting a
rescue.

Most of the 'no standard' statutes are effective in jurisdictions in which
other 'standard bearing' statutes are law.' The result is a lack of uni-
form standards and numerous incongruities. In California, persons
trained in CPR must not act in a grossly negligent manner;"8 EMT's
have no standard of conduct."18 EMT's in Louisiana must not be grossly
negligent;" 4 physicians and nurses have no standard."' Persons licensed
to provide ambulance service are held to no standard in Georgia; 1"6 physi-
cians advising them must abstain from wilful or wanton negligence." 7

Eight states have 'phantom' good samaritan statutes."' These statutes
may have the obvious characteristics and titles of good samaritan stat-
utes, but the standard of care is the common law requirement of a 'rea-

106. See Table .
107. Id.
108. Id.
109. Nm. Rav. STAT. § 25-21,186 (1985).
110. Id.
111. See Table I.
112. CAL. Civ. CoDe § 1714.2 (West 1985).
113. CAL. VEH. CODz § 165.5 (West Supp. 1987).
114. LA. REv. STAT. ANN. § 37:1732 (West 1974 & Supp. 1986).
115. Id. § 37:1731.
116. O.C.G.A. § 31-11-8(a) (1985).
117. Id. § 8(b).
118. Arkansas, California, Florida, Maryland, Mississippi, Nebraska, Oregon, and Rhode

Island.
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sonable, prudent person."" Rescuers specified in the statute's are no bet-
ter off than if the legislatures had never enacted the statutes. For
example, all three of Mississippi's2 0 and both of Oregon's' 21 statutes re-
quire reasonable, prudent behavior; those states, in effect, have no good
samaritan statute. The only exceptions to reasonable, prudent behavior in
Arkansas apply to physicians at sporting events.122 In Rhode Island rescu-
ers are generally required to avoid gross, wilful, or wanton negligence;"13
rescuers attempting to assist choking persons must act in a reasonable,
prudent manner.'

Scene of Emergency. Most of the good samaritan statutes implicitly
or explicitly restrict coverage to the scene of an emergency.25 Early stat-
utes often accomplished this restriction with a simple clause such as 'at
the scene of an emergency.' California was an example.2 s The California
legislature amended the original code section in 1976 to extend 'scene of
an emergency' to hospital emergency roohs in the event of "medical dis-
aster.1'" 2 From its humble origins, the California system of good samari-
tan protections now defines ten emergency scenes.'s Other states fol-
lowed suit by naming boating accidents, auto accidents, sporting events,
outside emergency facilities, inside emergency facilities, outside course of
normal employment, coal mines, restaurants, transportation to hospital
and public gatherings. 29 Eight states and the District of Columbia specif-
ically exclude hospitals, doctors' offices, and other health care facilities
from good samaritan protection.'" Seven other states require that medi-
cal personnel must be acting outside the course of normal employment.",'
The first set of states would remove a good samaritan defense from medi-
cal personnel in a healthcare setting; the second would make the defense

119. See RESTATEMENT (SECOND) OF TORTS § 283 (1964).
120. Miss. CODE ANN. §§ 73-25-37, 63-3-405, 59-21-55 (Supp. 1986).
121. OL REv. STAT. §§ 30.800, 30.805 (1986).
122. ARK. STAT ANN. § 72-624.1 (1979).
123. R.I. GEN. LAWS §§ 95-37-14 (1976), 9-1-34 (1985), 9-1-27.1 (1985), 5-34-34 (Supp.

1986).
124. R.I. GEN. LAWS § 23-20.5-2 (1985).
125. See Table I.
126. 1959 Cal. Stats. ch. 1507.
127. 1976 Cal. Stats. ch. 824, § I (currently codified, as amended, at CAL. Bus. & PsOF.

CODE § 2395 (West Supp. 1987)).
128. See Table 1.
129. Id.
130. District of Columbia, Florida, Kentucky, Louisiana, Maine, New York, Ohio, Ore-

gon, and Rhode Island.
131. Connecticut, Massachusetts, Nevada, New Hampshire, Texas (excludes admitting

physicians, emergency staff), Vermont, and Wisconsin.
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difficult. Six states, through a specific grant of immunity,"'2 and Califor-
nia, through a complex web of exceptions, make a good samaritan defense
exceedingly simple for many medical personnel responding to an in-hos-
pital emergency. The three cases reported in which a good samaritan stat-
ute protected hospital-based physicians are California cases, 8 3 which is
not surprising given California's extensive set of exceptions. The remain-
ing twenty-seven states leave the issue of emergency to the courts.

The supreme court of one of those states, Arizona, flatly held "[tihe
medical expertise of a hospital staff is assumed. The statute is not appli-
cable to emergency medical treatment in a hospital.' 34 Although Califor-
nia physicians have successfully invoked good samaritan protection, one
of the most well-known cases denying immunity is Colby v. Schwartz.3 5

Several hours after plaintiff's decedent arrived at the hospital following
an auto accident, defendants, members of an on-call surgery panel,
elected to perform surgery on decedent.3 6 The operation was not success-
ful;1 37 plaintiff sued." The California Court of Appeal denied good sa-
maritan protection and held that "the exigencies of decedent's condition
[did not place] any unusual or unforeseen demands on defendant's
skills."' s

In Gragg v. Neurological Associates,1"0 also widely cited, defendant
physician assisted a colleague with a routine angiogram on plaintiff."'
Fifteen minutes later, plaintiff had a massive stroke."12 Denying good sa-
maritan protection, the Georgia Court of Appeals held the "hardship en-
countered here during the process of a diagnostic procedure being con-
ducted by an experienced physician did not constitute such an accident
or emergency as would invoke the provisions of the Good Samaritan
Statute." ' 3

Only two cases appear that consider the liability of physicians render-

132. Alaska, Arkansas, Indiana (covers anyone trained in CPR; presumably covers physi-
cians engaged in CPR), Kansas, Michigan, and Missouri (covers anyone trained in a recog-
nized first aid training course, presumably covers physicians and nurses).

133. Burciaga v. St. John's Hosp., No. B017895, slip op. (Cal. Ct. App. Dec. 2, 1986),
(LEXIS, States library, Cal file); Lowry v. Henry Mayo Newhall Hosp., 185 Cal. App. 3d
188, 229 Cal. Rptr. 620 (1986); McKenna v. Cedars of Lebanon Hosp., 93 Cal. App. 3d 282,
155 Cal. Rptr. 631 (1979).

134. Guerrero v. Copper Queen Hosp., 112 Ariz. 104, 537 P.2d 1329, 1331 (1975).
135. 78 Cal. App. 3d 885, 144 Cal. Rptr. 624 (1978).
136. Id. at 888, 144 Cal. Rptr. at 626.
137. Id., 144 Cal. Rptr. at 625.
138. Id.
139. Id. at 892, 144 Cal. Rptr. at 628.
140. 152 Ga. App. 586, 263 S.E.2d 496 (1979).
141. Id. at 586, 263 S.E.2d at 497.
142. Id.
143. Id. at 588, 263 S.E.2d-at 498.
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ing aid in a nonhospital emergency."' This development is noteworthy if,
indeed, legislatures enacted good samaritan statutes "to aid the class of
individuals. .. requiring immediate medical care... [t]ypicay... the
roadside accident victim .... In Markman v. Kotler"s the Appellate
Division of the New York Supreme Court held the good samaritan statute
applicable." 7 Kotler, a physician, assisted his friend Markman who was
suffering a fatal heart attack.148 The statute applied because Dr. Kotler
had no duty to respond even though he knew the victim." If Kotler's
friendship with Markman removed the case from the intended 'physician-
helps-stranger-on-street' mold, then only one reported case exists on
point.150 The recent case of Rodriguez v. New York City Health & Hospi-
tal Corp."'1 considered the liability of a physician who stopped to assist a
heart attack victim and summon further help. 5 Following the decision in
Markman, the court held for defendant-physician under a good samaritan
statute.'"

The Requirement of Gratuitous Assistance. Sixty-five of the one
hundred seventeen statutes require rescuers to render the emergency as-
sistance gratuitously.1" Fifty-two allow rescuers to charge for services.' 5
Table I shows a lack of coherence in this area as well. Gratuitous aid may
indeed comport with moral principles of assisting the imperiled, but it
does not square with the theory of quasi-contract, in which physicians,
especially, are paid for the value of services rendered."' s If the purpose of
good samaritan legislation is to induce persons to rescue, why not allow
them to collect if they bring a degree of training and skill to bear on the
emergency? Further, in those states that require a physician to assist gra-
tuitously, what prevents the physician from refraining to bill for services
until he has had an opportunity to observe the success of his services?
One can only ponder the possible answers because no reported cases con-
sider the 'gratuitous' element.

144. Markman v. Kotler, 52 A.D.2d 579, 382 N.Y.S.2d 522 (1976); Rodriguez v. New
York City Health & Hosp. Corp., 132 Misc. 2d 705, 505 N.Y.S.2d 345 (1986).

145. 78 Cal. App. 3d at 892, 144 Cal. Rptr. at 628.
146. 52 A.D.2d 579, 382 N.Y.S.2d 522 (1976).
147. Id. at 580, 382 N.Y.S.2d at 523.
148. Id.
149. Id.
150. Rodriguez v. New York City Health & Hosp. Corp., 132 Misc. 2d 705, 505 N.Y.S.2d

345 (1986).
151. Id.
152. Id. at 706, 505 N.Y.S.2d at 346.
153. Id. at 708, 505 N.Y.S.2d at 347-48.
154. See Table I.
155. Id.
156. E. FARNswoRTH, CoNTRAcTs 101 (1982).
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IV. ELEVENTH CIRCUIT SURVEY

Some important developments in good samaritan law have originated
in the Eleventh Circuit. Georgia, in particular, has enacted a noteworthy
array of statutes, and the Georgia Court of Appeals has issued a number
of widely cited opinions. As a service to Eleventh Circuit practitioners, a
brief summary of good samaritan law in Alabama, Florida, and Georgia
follows.

A. Alabama

The legislature passed Alabama's good samaritan statute, Code of Ala-
bama section 6-5-332,1*1 in 1966.158 The current code section consists of
four subsections.159 Subsection (a) protects physicians, dentists, nurses,
members of rescue squads, members of police and fire departments (in-
cluding volunteers), EMT's, interns and residents practicing in Alabama,
state troopers, and military medical aides.'" The rescuer must provide
service gratuitously and in good faith. 161 Coverage of the statute extends
to "emergency care at the scene of an accident, casualty or disaster
.... ," A 1975 act added volunteer firefighters, interns, residents, and
troopers. 103 The act also added helicopter crews engaged in emergency
medical service1" and a new section offering physicians gratuitously ren-
dering advice via telephone and bio-telemetry equipment absolute immu-
nity.160 In 1981, the legislature withdrew the immunity extended to heli-
copter crews in 1975 and replaced it with immunity from liability for
property damage.1" The same act added a new section covering mine
safety and rescue personnel. 17 Unless one can read the gratuitous and
good faith requirements of the current code section1" to apply to mine
safety and rescue personnel, they are not subject to those requirements.

B. Florida

Recognizing a need to induce rescuers to act without fear, Florida en-

157. ALA. CODE § 6-5-332 (Supp. 1986).
158. 1966 Ala. Acts 253.
159. ALA. CODE § 6-5-332(c)-(d) (Supp. 1986).
160. Id. § 332(a).
161. Id.
162. Id.
163. 1975 Ala. Acts 1253.
164. Id. § 1253(1).
165. Id. § 1253(2) (currently codified at AL& CODE § 6-5-332(c)).
166. 1981 Ala. Acts 804.
167. Id. (currently codified at ALA. CODE § 6-5-332(d)).
168. ALA. CODE § 6-5-332.
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acted a good samaritan statute in 1965.'69 It covers all persons, including
medical practitioners, and requires rescuers to render assistance in good
faith and without compensation.'7 0 The scene of emergency excludes a
hospital, doctor's office, or other place having medical equipment. 71 Fur-
ther, the victim must accept the assistance without objection."' Finally,
the statute imposes a requirement that the rescuer act "as an ordinary
reasonably prudent man. . . under the same or similar circumstances, 1

7
s

Given that the statute's language is simply the common law standard to
which all rescuers have traditionally been held, the statute's benefit to
rescuers seems dubious. Indeed, the statute imposes on all rescuers addi-
tional non-common law standards of gratuitousness and good faith.17'

Florida is the only Eleventh Circuit state to have a separate good sa-
maritan statute devoted to volunteer team physicians. 7 The statute sub-
jects the team doctor to the same conditions as the 'main statute."
Rather than requiring the actions of a reasonably prudent person, though,
it requires assistance to be "in accordance with acceptable standards of
practice."' 77 Again, the protection seems hollow because acting in accord
with 'standards of practice' is a reiteration of the common law standard
for physicians.

Only two related cases 176 have turned on application of Florida's good
samaritan statute. In Botte v. Pomeroy, " the court of appeals reversed a
lower court summary judgment for defendant based on Florida Statutes
section 768.13.1s The injured plaintiff objected to being moved by de-
fendant, which specifically precludes the protection of section 768.13.161
On remand, plaintiff objected to, among other things, defendant's good
samaritan closing and trial court's good samaritan instruction.' 8 On ap-
peal, the court held defendant-appellee could use the defense but that

169. 1965 Fla. Laws 313 (currently codified at FLA. STAT. § 768.13(l), (2) (1984)).
170. FLA. STAT. § 768.13(2) (1984).
171. Id.
172. Id.
173. Id.
174. See RESTATzMwNT (SEcoND) Or TORTS §§ 283, 324 (1964).
175. 1980 Fla. Laws 263, § 1 (currently codified at FLA. STAT. § 768.135 (1984)).
176. FLA. STAT. § 768.13 (1984).
177. FLA. STAT. § 768.135 (1984).
178. Botte v. Pomeroy, No. 84-2438, slip op. (Fla. Dist. Ct. App. Nov. 12, 1986) (LEXIS,

States library, Fla file); Botte v. Pomeroy, 438 So. 2d 544 (Fla. Dist. Ct. App 1983). A third
case mentions the statute. Parikh v. Cunningham, 493 So. 2d 999 (Fla. 1986).

179. 438 So. 2d 544 (Fla. Dist. Ct. App. 1983).
180. FLA. STAT. ANN. § 768.13 (1984).
181. 438 So. 2d at 545.
182. Botte v. Pomeroy, No. 84-2438, slip op. (Fla. Dist. Ct. App. Nov. 12, 1986) (LEXIS,

States library, Fla file).
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trial court's instruction gave the defense too much prominence.' ss Once
again, the court remanded the case.'"

C. Georgia

Georgia has the most elaborate good samaritan scheme in the Eleventh
Circuit. In fact, Georgia has one of the most complex statutory arrange-
ments in the United States, exceeded only by California and Illinois."5

Further, Georgia and California courts are tied for the greatest number of
substantive good samaritan decisions produced.'"

Georgia has one basic good samaritan statute6 7 and five specialized
statutes.1" The General Assembly passed the original act in 1962,169 early
in the history of good samaritan statutes. The act survives in unamended
form at Official Code of Georgia Annotated section 51-1-29.1" The section
covers all persons, including licensed medical personnel, and requires the
rescuer to act in good faith "without making any charge therefor
... ," Further, the statute restricts coverage to "the scene of an acci-
dent or emergency ."s The definition of 'scene of emergency' is
unresolved.

The Georgia Court of Appeals, although not giving an exhaustive defi-
nition of emergency, has given some examples of emergencies. In Wallace
v. Hall,193 the court of appeals considered the case of a plaintiff injured
while working for a contractor on defendant's house.'" After plaintiff fell,
defendant moved plaintiff, thus aggravating the injuries."' The court sus-
tained the trial court's summary judgment for defendant.'" Although
some commentators describe this case as a "classic good samaritan situa-
tion," 1'7 the decision raises two troubling questions. Was there not a land-

183. Id.
184. Id.
185. California has 15 statutes, Illinois 8, and Georgia 6.
186. California courts rendered four substantive good samaritan decisions; Georgia

courts rendered four and mentioned the statute in a fifth case related to one of the four
referenced.

187. O.C.G.A. § 51-1-29 (1982).
188. O.C.G.A. §§ 26-2-374(b) (1984), 31-11-8 (1985), 35-1-7 (1982), 51-1-30 (1982), 52-7-

14(b) (1982).
189. 1962 Ga. Laws 534, § 1.
190. O.C.G.A. § 51-1-29 (1982).
191. Id.
192. Id.
193. 145 Ga. App. 610, 244 S.E.2d 129 (1978).
194. Id. at 610-11, 244 S.E.2d at 129.
195. Id.
196. Id. at 612, 244 S.E.2d at 130.
197. Mapel & Weigel, supra note 4, at 352.
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owner-invitee relationship between plaintiff and defendant? If so, would
this relationship give rise to a common law preexisting duty to act?19'

Gordon v. Athens Convalescent Center, Inc.'" provides a slightly more
difficult problem. Gordon was an eighty-year-old private duty nurse car-
ing for her patient at defendant nursing home."0 Slipping on the floor,
she broker her hip, and nursing home employees rushed to help. 0' They
picked her up and placed her in a wheel chair, aggravating her injuries in
the process."" The court of appeals sustained the trial court's directed
verdict for defendant, holding "the evidence here showed that the Center
came within the protective ambit of the 'Good Samaritan Statute'...
and was thus insulated from liability for any harm caused by its render-
ing help to Gordon after her fall."'' This case, too, has its troubling as-
pects. If the private duty nurse was at defendant Center with its ap-
proval, perhaps using its equipment and facilities, was she not a business
invitee? Nursing homes and convalescent centers are also the sort of
places in which elderly persons routinely fall and break hips; the proper
handling of this type of situation should be second nature to all employ-
ees. Mrs. Gordon hardly placed "any unusual unforeseen demands on de-
fendant's skills.' '0

In Gragg v. Neurological Associates,2'" a physician performed a rou-
tine, but slightly risky, diagnostic angiogram on plaintiff.2" During the
procedure, the physician experienced some difficulty.207 Rather than dis-
continuing the procedure, with no risk to plaintiff, the physician sum-
moned defendant, an experienced colleague.06 Fifteen minutes later the
plaintiff suffered a massive stroke.' 0 ' The court of appeals reversed the
trial court's good samaritan summary judgment and held the good samar-
itan defense inapplicable because the first physician was fully qualified,
termination of the diagnostic procedure would have presented no danger

198. See supra note 10 and accompanying text.
199. 146 Ga. App. 134, 245 S.E.2d 484 (1982).
200. Id. at 134, 245 S.E.2d at 485.
201. Id.
202. Id.
203. Id., 245 S.E.2d at 486.
204. Colby, 78 Cal. App. 3d at 892, 144 Cal. Rptr. at 628. Incidentally, this case is the

only out of state good samaritan source that a Georgia court has cited. See Gragg, 152 Ga.
App. at 588, 263 S.E.2d at 498.

205. 152 Ga. App. 586, 263 S.E.2d 496 (1979).
206. Id. at 586, 263 S.E.2d at 497. In an angiogram, the physician maneuvers a tube

through an incision in a leg artery and into a chamber of the heart while the patient is
under local anesthesia. Id.

207. Id.
208. Id.
209. Id. at 587, 263 S.E.2d at 497.
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to the patient, and the procedure was routine to both physicians3 10 These
factors "did not constitute such an accident or emergency as would in-
voke the provisions of the Good Samaritan Statute.3 111

In 1972, the General Assembly approved a bill'1 ' providing absolute
immunity to any licensed ambulance service rendering gratuitous emer-
gency assistance. Official Code of Georgia Annotated section 31-11-81s
has two curious features. While subsection (a) provides absolute immu-
nity to the ambulance service acting on good faith, subsection (b) holds a
physician advising the service to conduct not exceeding "willful and wan-
ton negligence." 1' Also, subsection (c) requires all service to be gratui-
tous. If the gratuitous requirement is literally applied, it is completely
contrary to the court of appeal's rationale for the existence of the statute
as given in Anderson.'' The court observed that "it appears that the
General Assembly recognized that insurance for civil liability covered by
the exemption would be extremely expensive .... This problem, com-
bined with the virtually unlimited potential civil liability, could be
enough to drive many providers of ambulance service out of business
... ."16 Could the General Assembly really have meant to encourage
professional ambulance service by providing civil immunity but requiring
them to operate for free? As discussed in the good faith section of this
Comment,"7 the court also offers an interesting discussion of the good
faith requirement.218

Between 1973 and 1981, Georgia enacted four more good samaritan
provisions. The first s" was a new subsection (b) to Official Code of Geor-
gia Annotated section 52-7-14.30 Subsection (a) requires the operator of a
boat involved in a collision to render assistance.3 3' Subsection (b) pur-
portedly extends civil immunity to persons complying with subsection (a)
if they do so in good faith and gratuitously while acting as a reasonably
prudent person.' 3 ' For reasons previously discussed, the protection is
illusory."

3

210. Id. at 588, 263 S.E.2d at 498.
211. Id.
212. 1972 Ga. Laws 625, § 1.
213. O.C.G.A. § 31-11-8 (1985).
214. Id.
215. 242 Ga. 751, 251 S.H.2d 250 (1978).
216. Id. at 754, 251 S.E.2d at 253.
217. See supra notes 83-104 and accompanying text.
218. 253 Ga. at 753, 755, 756, 251 S.E.2d at 252, 253.
219. 1973 Ga. Laws 1427, § 12.
220. O.C.G.A. § 52-7-14 (1982).
221. Id. § 52-7-14(a).
222. Id. § 52-7-14(b).
223. See supra notes 118-24 and accompanying text.
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In 1979 Georgia joined the states that provide immunity to persons
who provide assistance to others who are choking.*" The statutem re-
quires only that the rescuer act in good faith and gratuitously.

Official Code of Georgia Annotated section 51-1-30,'2 added in 1980,2$7
protects professional and volunteer fire department members. In order for
them to invoke protection, subsection (b) requires the members to avoid
wilful negligence or malfeasance while actually fighting a fire or perform-
ing other emergency duties.

Finally, law enforcement officers may find immunity in Official Code of
Georgia Annotated section 35-1-7.' Under the statute, enacted in
1981,12 officers are absolutely immune from damages for actions taken at
the scene of an emergency that do not constitute gross negligence, wilful
or wanton misconduct, or malfeasance.2 8

V. CONCLUSION

Good samaritan statutes are examples of misperceived need and bun-
gled remedies. One rationale for their enactment is to encourage rescuers
to act.2 1 No studies exist, however, showing any more likelihood that res-
cue will be forthcoming now than in 1959. Given the confusing mix of
code sections, inconsistencies, and public ignorance, seeing how the law is
accomplishing its mission of surmounting reluctance and inciting action is
a difficult task. Indeed, legally astute rescuers in some states may see lit-
tle incentive to act when held to good faith and gratuitousness in addi-
tion to the common law reasonable person standard. If legislatures place
good samaritan statutes in their codes to remove the fear of suit, many
litigable issues still remain, such as the meaning of 'good faith,' 'emer-
gency,' 'gross negligence' or 'wanton misconduct.' Furthermore, not one
reported case appears prior to 1959 in which a physician defended a suit
brought for emergency care rendered at an accident scene. Keeping that
fact in mind, one could speculate that legislators reacted to physician
fears of suit in general and penalized a worthy class of plaintiffs.

If good samaritan protection is to remain viable, statutes must strike a
balance between the victim's need for assistance and right to be free of
unusual carelessness and the rescuer's avoidance of penalty for under-

224. 1979 Ga. Laws 1271, § 1.
225. O.C.G.A. § 26-2-375(b) (1982).
226. Id. § 51-1-30 (1982).
227. 1980 Ga. Laws 1173, §§ 1, 2.
228. O.C.G.A. § 35-1-7 (1982).
229. 1981 Ga. Laws 655, § 1.
230. O.C.G.A. § 35-1-7 (1982).
231. See supra notes 8-14 and accompanying text.
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standable error resulting from the taxing exigencies of a true emergency.
In striking this balance, legislatures and courts should confine the emer-
gency concept to sudden, unforeseen occurrences in less than optimal set-
tings; situations that force the rescuer onto unfamiliar ground in which he
or she must call forth seldom used skills in minutes or seconds. If a criti-
cally ill patient checks into a hospital offering full services, including a
trained emergency response team, is justice served when he subsequently
has a cardiac arrest, is negligently treated, and is later deprived of a legal
remedy? Or is justice served when an eighty-year-old woman loses a rem-
edy after falling and breaking a hip in a nursing home (accustomed to
many elderly people with fragile bones) and being mishandled by staff
(who are, or should be, trained to handle those very mishaps)?

As noted, the statutory scheme offering protection to good samaritan
rescuers is in disarray. One could not help but wonder how quickly legis-
lators wrote some of these statutes. As many states consider tort reform
packages, perhaps now is the time to review the laws discussed and cor-
rect some of the problems.

Another possible solution is to strike these statutes from the codes. In
the rare rescue case that is litigated, what is so horrible about measuring
the rescuer's conduct against the way we all would likely react in the
same or similar circumstances?

ROBERT A. MASON
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Case*

Lee

Guerrero

Rurciaga

Lowry

McKenna

Colby

Botte*

Anderson

Gragg

Gordon

Wallace

Thornhill***

Hamburger

Lewis

Dohi

Markman

Rodriquez

Held

Lindsey

Howell
Penn****

Malone

Hovermale

* For complete cites see supra, note 134.

** In this case the Florida Court of Appeals held that good samaritan statute does not apply when

injured plaintiff objected to assistance. The court reversed and remanded summary judgment for defend-
ant. Botte v. Pomeroy, 438 So. 2d 544, 45 (1983). At trial plaintiff objected to, inter alia, defendant's
good samaritan closing and court's instruction on Good Samaritan. On appeal the court held that defend-
ant-appellee could use the defense but that trial court's instruction gave undue prominence to defense.
Reversed and remanded. Botte v. Pomeroy, No. 84-2438, slip op. (Fla. Dist. Ct. App. Nov. 12, 1986)
(available Dec. 20, 1986 on Lexis, States library, Fla. file).

*** Case arose under former Michigan Statutes Annotated section 14.528 which extended derivative
immunity to employer-city. Repealed by 1978 Mich. Pub. Acts 368. Under current Michigan law there is
no such immunity. MicH. Coup. LAws ANN. §§ 41.7119, 333.20737 (West Supp. 1986).

**** Case arose under former Code of Virginia section 54-276.9 which specifically excluded immunity
to motor vehicle operators. Repealed by 1979 Va. Acts 713. Under current Virginia law there is no such
exclusion. Code of Virginia section 8.01-225 (1984).

TABLE II
Susswv or GooD SsiuArrN CAse LAw

Unsuccessful Successful Comments

X State trooper, pre existing duty

X Hospitals not covered

X In hospital, other MD's patient

X MD's on 'code team'

X MD responding to hospital emergency

X MD's on emergency surgery panel

X Non-MD, injured objected

X Ambulance service

X MD, routine diagnostic test

X Non-patient breaks hip in nursing home

X Non-MD

X Ambulance, derivative immunity for city

X Hospital, no derivative immunity

X MD, ankle fracture not emergency

X Motorist taking injured to friend's home

X MD, non-hospital emergency

X MD, non-hospital emergency

X City and employee truck driver

X Non-MD, pre existing duty

X Calling ambulance not emergency aid

X Non-MD transporting

X Ambulance, derivative immunity for city

X Non-MD, pre existing duty




