
COMMENTS

Fourth Amendment Protections in the
Elementary and Secondary School Settings

I. INTRODUCTION

The protections the Constitution extends to the citizens of the United
States are a source of national pride. Nowhere are the safeguards of indi-
vidual liberties as extensive as in America. This freedom, however, is not
unrestricted. Local ordinances, state laws, and above all, the Constitution,
regulate citizens' activities. In addition, certain situations limit the rights
shared by citizens.

The fourth amendment safeguards one of the rights of citizens.1 This
amendment states: "The right of people to be secure in their persons,
houses, papers, and effects against unreasonable searches and seizures,
shall not be violated and no warrants shall issue but upon probable cause
.... ", The United States Supreme Court stated that "[t]he basic pur-
pose of this Amendment, as recognized in countless decisions . . ., is to
safeguard the privacy and security of individuals against arbitrary inva-
sions by governmental officials." '3

The fourth amendment, however, does not protect all people. In the
academic setting, courts apply the amendment unevenly. Although stu-
dents do not "shed their constitutional rights ... at the schoolhouse gate

.,' neither are children "equated with adults for all constitutional

1. The fourth amendment actually applies to groups in addition to American citizens,
such as aliens. Throughout this Comment 'citizen' refers to all groups with fourth amend-
ment protection.

2. U.S. CONsT. amend. IV.
3. Camara v. Municipal Court, 387 U.S. 523, 528 (1967).
4. Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 506 (1969).
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purposes." The extent to which the protections of the fourth amendment
apply to elementary and secondary school students is currently in
dispute.

This Comment will explore the applications of the fourth amendment
to school children. The Comment will discuss the requirements of the
fourth amendment, reviewing the varying reasonableness standards de-
fined by the courts. Although a recent Supreme Court decisione appears
to resolve some of the controversy, the case leaves many notable issues
unresolved: What standard will police use when they conduct school
searches? When does the exclusionary rule apply to evidence police seize
in a school search and seek to use in criminal proceedings against the
student? When will the courts require individualized suspicion of wrong-
doing? Has the Court really established a workable guideline for educa-
tors, or has it made the fourth amendment "virtually meaningless"'7 in
the school context?

II. FOURTH AMENDMENT ANALYSIS

A. Introduction

The typical analysis of an alleged fourth amendment violation proceeds
in a step-by-step manner. Initially, this analysis determines if the action
constituted a search and seizure that violates a privacy interest that
amendment protects. If the action violates a protected interest, then the
search had to meet the particular requirements of the fourth amendment:
Did a warrant properly authorize the search? If not, did the search fit
into one of the well-delineated exceptions to the warrant requirement?
Finally, if the search fits into an exception to the warrant requirement,
was the search reasonable? In determining the reasonableness of the
search, is the standard used the fourth amendment guideline of probable
cause, or instead, a judicially-created standard?

B. Protected Interests Under the Fourth Amendment

The threshold inquiry in fourth amendment analysis is whether there
was a search that intruded on a protected interest. This inquiry requires
a two-fold determination: First, whether there was a 'search' for fourth
amendment purposes, and, second, whether fourth amendment protec-
tions extend to the area searched.9

5. People v. D., 34 N.Y.2d 483, 488, 315 N.E.2d 466, 469 (1974).
6. New Jersey v. T.L.O., 469 U.S. 325 (1985).
7. Id. at 385 (Marshall, J., concurring in part and dissenting in part).
8. Terry v. Ohio, 392 U.S. 1 (1968).
9. Unless otherwise stated, the searches referred to in this Comment are searches of the
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The courts have now firmly established that a search of a person, even
a minor 'pat down' of the outer surfaces of clothing, is a 'search' within
the purview of the fourth amendment. 10 The use of magnetometers in air-
port terminals to detect concealed weapons is a search." Inspections of
personal luggage1" and closed containers s are invasions of protected pri-
vacy interests. The use of canine sniff tests of a person is a search for
fourth amendment purposes.14

The search of a student's person is a 'search' for fourth amendment
purposes, since "the fourth amendment applies with its fullest vigor
against any intrusion on the human body."'" A school official's search of a
student's purse or other personal effects is also an invasion of a student's
privacy interests.1

Whether fourth amendment protections extend to the area searched is
determined by use of the "reasonable 'expectation of privacy' test."' 7

This test, as established in Katz v. United States," questions whether
the person who was the object of a search had an actual, subjective expec-
tation of privacy.1 ' If the court finds he did, it must then determine if the
expectation was one that society is "prepared to recognize as
legitimate.' 0

The Supreme Court, in its recent decision in New Jersey v. T.L.O., s1
emphatically stated that the search of a student's person "is undoubtedly
a severe violation of subjective expectations of privacy.""12 Students also
have a subjective expectation of privacy in the articles of personal prop-
erty they bring into school with them." The Court flatly rejected the

student's person, clothing, or personal effects such as purses and bookbags.
10. 392 U.S. at 16-20.
11. United States v. Epperson, 454 F.2d 769 (4th Cir.), cert. denied, 406 U.S. 947 (1972);

United States v. Albarado, 495 F.2d 799 (2d Cir. 1974).
12. United States v. Place, 462 U.s. 696 (1983).
13. United States v. Ross, 456 U.S. 798 (1982).
14. Horton v. Goose Creek Indep. School Dist., 690 F.2d 470 (5th Cir. 1982). But see Doe

v. Renfrow, 475 F. Supp. 1012 (N.D. Ind. 1979), a/f'd, 631 F.2d 91 (7th Cir. 1980), cert.
denied, 451 U.S. 1022 (1981) (Brennan, J., dissenting from denial of certiorari) in which the
lower court held that a warrantless student-by-student search conducted with drug-de-
tecting canines was not a search.

15. Horton, 690 F.2d at 478.
16. New Jersey v. T.L.O., 469 U.S. 325, 375 (1985) (Marshall & Stevens, JJ., concurring

in part and dissenting in part).
17. Terry v. Ohio, 392 U.S. at 9 (quoting Katz v. United States, 389 U.S. 347, 361

(1967)).
18. 389 U.S. 347 (1967).
19. Id. at 361.
20. Hudson v. Palmer, 468 U.S. 517, 526 (1984).
21. 469 U.S. 325 (1985).
22. Id. at 338.
23. Id. at 339.
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state's argument that, due to the pervasive supervision to which students
are subject, students relinquish any legitimate expectations of privacy in
personal belongings they bring to school." The Court remarked that stu-
dents must bring to school supplies for class, keys, money, and items of
personal hygiene.2 In addition, students commonly carry diaries, photo-
graphs, and items of clothing for recreational activities .2 The Court said
that there was no reason to conclude that students waive their legitimate
expectations of privacy in their persons and belongings simply by coming
to school.2 7 School children possess fundamental rights that the state
must respect.2"

C. The Warrant Requirement in the School Setting

After determining that a search of a student or her personal effects is
an intrusion into a protected privacy interest, the next step in the fourth
amendment analysis is to determine whether the search satisfies, or con-
stitutes an exception to, the warrant requirement. " The fourth amend-
ment requires that authorities conduct searches pursuant to a warrant.'3
A search without a warrant is per se unreasonable.31 Under certain cir-
cumstances, however, a warrantless search is constitutional if the search
falls under one of the judicially-created exceptions to the warrant
requirement.2

At the elementary and secondary school levels, school officials need
flexibility in establishing and maintaining discipline. Often classrooms are
overcrowded."s The typical problems of maintaining discipline among
young boys and girls are well known to parents and educators alike."
These problems have increased due to the growing prevalence of drug use
and violent crime in schools.3 Preserving order in the classroom often
requires immediate, effective action when problems arise.'6 The Fifth Cir-
cuit stated:

24. Id. at 338.
25. Id. at 339.
26. Id.
27. Id.
28. Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 511 (1969).
29. Katz, 389 U.S. 347, 357 (1967).
30. Id.
31. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973).
32. See, e.g., United States v. Place, 462 U.S. 696 (1983); Payton v. New York; 445 U.S.

573 (1980); United States v. Santana, 427 U.S. 38 (1976); Terry v. Ohio, 392 U.S. 1 (1968);
Carroll v. United States, 267 U.S. 132 (1925).

33. T.L.O., 469 U.S. at 352 (Blackmun, J., concurring).
34. Id.
35. Id. at 339.
36. Goes v. Lopez, 419 U.S. 565, 580 (1975).

1420 [Vol. 38



SCHOOL SEARCHES

When society requires large groups of students, too young to be consid-
ered capable of mature restraint in their use of illegal substances or dan-
gerous instrumentalities, it assumes a duty to protect them from dangers
posed by anti-social activities-their own and those of other stu-
dents-and to provide them with an environment in which education is
possible. To fulfill that duty, teachers and school administrators must
have broad supervisory and disciplinary powers.5

Requiring school authorities to obtain a warrant before searching a
child they suspect broke a school rule or the law would seriously interfere
with disciplinary procedures." When the burden of obtaining a warrant
frustrates the governmental interest behind a search, courts have allowed
certain exceptions to the warrant requirement8 Examples of lawful war-
rantless searches are those incident to a valid arrest'0 and the 'pat down'
searches of a Terry stop.41 The Supreme Court has cited numerous rea-
sons for these exceptions.42 For example, in Terry v. Ohio," the Court
was concerned with the need to protect police officers in the field.44 The
Court, therefore, allowed police to conduct limited searches for weapons
when the police stopped people for investigatory questioning.45 The Court
balanced "the need to search against the invasion which the search en-
tail[ed]."' The need to protect officers justified the minimal intrusion of
a 'pat down' of the outer surfaces of a person's clothing.47 Police would
jeopardize their own safety and the safety of others if they had to delay a
search of a possibly armed and dangerous suspect until they could obtain
a search warrant.4' Because circumstances that require a search are often
unanticipated and require quick action, waiting to obtain a warrant is
impractical. "

Similar reasoning supports an exception to the warrant requirement in
the academic setting. Disciplinary problems in the schoolroom are also
often unanticipated. These problems range from smoking in school in vio-
lation of 'school rules, to acts of violence directed at teachers or other

37. Horton v. Goose Creek Indep. School Dist., 690 F.2d 470, 480 (5th Cir. 1982).
38. T.L.O., 469 U.S. at 340.
39. Camara v. Municipal Court, 387 U.S. 523, 532-33 (1967).
40. United States v. Robinson, 414 U.S. 218 (1973).
41. Terry v. Ohio, 392 U.S. 1 (1968).
42. See, e.g., United States v. Place, 462 U.S. 696, 701 (1983); Steagald v. United States,

451 U.S. 204,- 211-.12 ('1981); United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975).
43. 392 U.S. 1 (1968).
44. Id. at 23-24.
45. Id. at 26-27.
46. Camara v. Municipal Court, 387 U.S. 523, 536-37 (1967).
47. Terry, 392 U.S. at 29.
48. Id.
49;- Id.
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students."0 A school official who must wait for a warrant before con-
ducting a necessary search can neither carry out essential teaching func-
tions nor maintain the safety and security of her students."1 As stated by
the Supreme Court: "The special need for an immediate response to be-
havior that threatens either the safety of school children and teachers or
the educational process itself justifies the Court in excepting school
searches from the warrant... requirement."' An earlier state court de-
cision holding that school searches do not constitute exceptions to the
warrant requirement had a strong dissenting opinion.68 Current case law
holds that the special circumstances of the school environment call for
this warrant requirement exception."

D. The Fourth Amendment's Requirement of Reasonableness

Applying the fourth amendment's warrant requirement to school
searches is a burdensome interference with the school's duty to provide a
safe and secure educational environment." Consequently, courts have
eased this fourth amendment restriction." School searches nevertheless
must still meet other fourth amendment requirements: "The authority
possessed by the State to prescribe and enforce standards of conduct in
its schools ... must be exercised consistently with constitutional
safeguards."'

Specifically, a search or seizure under this amendment cannot be un-
reasonable, because a basic concern of the fourth amendment is reasona-
bleness." Traditionally, for a search to be reasonable, even if it were war-
rantless, the search had to be based on probable cause.5" Probable cause
exists when "the facts and circumstances within [the authorities') knowl-
edge and of which they had reasonably trustworthy information [are] suf-
ficient in themselves to warrant a man of reasonable caution in the belief

50. T.L.O., 469 U.S. at 342 n.9.
51. Id. at 340.
52. Id. at 353 (Blackmun, J., concurring).
53. State v. Mora, 307 So. 2d 317 (La.), vacated on other grounds, 423 U.S. 809 (1975),

on remand, 330 So. 2d 900, 903 (La. 1976).
54. T.L.O., 469 U.S. 325; Tarter v. Raybuck, 742 F.2d 977 (6th Cir. 1984); Bilbrey v.

Brown, 738 F.2d 1462 (9th Cir. 1984); State v. D.T.W., 425 So. 2d 1383 (Fla. Dist. Ct. App.
1983).

55. T.L.O., 469 U.S. at 340.
56. See, e.g., Horton v. Goose Creek Indep. School Dist., 690 F.2d 470 (5th Cir. 1982);

Bahr v. Jenkins, 539 F. Supp. 483 (E.D. Ky. 1982); M.J. v. State, 399 So. 2d 996 (Fla. Dist.
Ct. App. 1981).

57. Goss v. Lopez, 419 U.S. 565, 574 (1975).
58. Terry, 392 U.S. at 19.
59. See Almeida-Sanchez v. United States, 413 U.S. 266, 273 (1973).
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that [an offense has been or is] being [committed].""
Both federal and state courts, however, have applied a variety of stan-

dards in determining the reasonableness of searches of school children.
One court has adhered to the probable cause standard;"6 other courts
have used a standard of less than probable cause." Still other courts have
avoided the reasonableness issue altogether by saying school officials act
in loco parentis, and the fourth amendment requirements thus do not
apply." These decisions reflect the problems in fashioning a standard for
the school officials' use. There is "an abundance of precedent but scant
guidance.""

School Officials and the Doctrine of In Loco Parentis. The
fourth amendment provides protection against unreasonable searches and
seizures by governmental officers." Private individuals are not subject to
the constraints of the fourth amendment" unless the individual con-
ducting the search acts as an agent of the state.67 The Supreme Court
stated that "[i]f an individual is possessed of state authority and purports
to act under that authority, his action is state action.""

Courts in several cases have held that school officials who conduct
searches of school children are private parties and that their actions are
not state action under the fourth amendment." In In re Donaldson,"0 a
high school vice principal searched a student's locker and found mari-
juana.7' The court held that the vice principal was a private person for
fourth amendment purposes.72 The marijuana he found was therefore ad-
missible in juvenile criminal proceedings, because the search was not un-
reasonable.78 The fourth amendment did not govern searches conducted

60. Carroll v. United States, 267 U.S. 132, 162 (1925).
61. State v. Mora, 307 So. 2d 317 (La.), vacated on other grounds, 423 U.S. 809 (1975),

on remand, 330 So. 2d 900 (La. 1976).
62. T.L.O., 469 U.S. 325 (1985); Horton v. Goose Creek Indep. School Dist., 690 F.2d 470

(5th Cir. 1982); State v. D.T.W., 425 So. 2d 1383 (Fla. Dist. Ct. App. 1983).
63. D.R.C. v. State, 646 P.2d 252 (Alaska App. 1982); In re G., 11 Cal. App. 3d 1193, 90

Cal. Rptr. 361 (1970); R.C.M. v. State, 660 S.W.2d 552 (Tex. App. 1983).
64. Horton, 690 F.2d at 475.
65. Burdeau v. McDowell, 256 U.S. 465 (1921).
66. State v. Young, 234 Ga. 488, 489, 216 S.E.2d 586, 588 (1975).
67. Coolidge v. New Hampshire, 403 U.S. 443, 487 (1971).
68. Griffin v. Maryland, 378 U.S. 130, 135 (1964).
69. D.R.C. v. State, 646 P.2d 252 (Alaska App. 1982); In re G., 11 Cal. App. 3d 1193, 90

Cal. Rptr. 361 (1970); In re Donaldson, 269 Cal. App. 2d 509, 75 Cal. Rptr. 220 (1969);
People v. Stewart, 63 Misc. 2d 601, 313 N.Y.S.2d 253 (Crim. Ct. 1970); Mercer v. State, 450
S.W.2d 715 (Tex. Civ. App. 1970).

70. 269 Cal. App. 2d 509, 75 Cal. Rptr. 220 (1969).
71. Id. at 510, 75 Cal. Rptr. at 221.
72. Id. at 511, 75 Cal. Rptr. at 222.
73. Id. at 511-12, 75 Cal. Rptr. at 222.
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by private citizens; neither did the amendment proscribe the acquisition
of the marijuana by one private citizen from another.7' The court found
that the vice principal was acting not to obtain a criminal conviction, but
to maintain school discipline, and for this reason he acted as a private
party.

75

The court also based its decision in Donaldson on the alternative rea-
soning that the vice principal had the authority to search the locker
under the doctrine of in loco parentis$. Under this doctrine, a school
official acts not as an agent of the state, but as a private party "in the
shoes of the parent."" Therefore, he was not subject to fourth amend-
ment constraints. A school official acting in loco parentis may exercise
the authority and control necessary to perform his educational duties.79

In Mercer v. State," the Texas Court of Civil Appeals also held that
school authorities were private persons.8s In that case, a public high
school principal demanded that a student empty his pockets and found
marijuana.52 The court held that the principal conducted the search im-
plementing anti-drug policies pursuant to the doctrine of in loco paren-
tis.8' He did not act as an agent of the state; the fourth amendment was
thus inapplicable.8

Justice Hughes' dissent in Mercer stated that in conducting the search
the principal acted within the scope of his duties as a state employee.85

This reasoning later became the basis of the current view of the in loco
parentis doctrine.8

A year after the decision in Mercer, the Delaware Superior Court de-
cided a similar case. In State v. Baccino,' a vice principal searched a
student's coat and found ten packets of hashish." The court held that the
principal was acting under the doctrine of in loco parentis.es The court
further held that the vice principal was a government official, not a pri-

74. Id. at 511, 75 Cal. Rptr. at 221.
75. Id., 75 Cal. Rptr. at 222.
76. Id. at 513, 75 Cal. Rptr. at 223.
77. See Tarter v. Raybuck, 742 F.2d 977, 981 n.4 (1984).
78. Donaldson, 269 Cal. App. 2d 509, 513, 75 Cal. Rptr. 220, 223 (1969).
79. State v. D.T.W., 425 So. 2d 1383, 1386 (Fla. Dist. Ct. App. 1983).
80. Mercer v. State, 450 S.W.2d 715 (Tex. Civ. App. 1970).
81. Id. at 717.
82. Id. at 716.
83. Id. at 717.
84. Id.
85. Id. at 720 (Hughes, J., dissenting).
86. See T.L.O., 469 U.S. at 336-37; Horton v. Goose Creek Indep. School Dist., 690 F.2d

470, 480 n.18 (5th Cir. 1982).
87. 282 A.2d 869 (Del. Super. Ct. 1971).
88. Id. at 870.
89. Id. at 871.
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vate party, and that his actions therefore were within the ambit of the
fourth amendment."

To the extent that school officials are responsible for the discipline, se-
curity, and education of students, they are like parents.'1 School officials,
however, are also government officials subject to the fourth amendment's
provisions.'" As stated by the Supreme Court of Louisiana in State v.
Mora:"3

Principals and instructors, like others employed by the State through
its school boards, are responsible for public education in this state and
are charged with the responsibility of implementing the policies of the
State in this respect. By state law a teacher is authorized to hold each
pupil strictly accountable for disorderly conduct at school .... Because
of the function of these school officials and their strict accountability to
the State, we must conclude that these school officials, insofar as they are
discharging their duties by enforcing State policies and regulations, are
within the purview of the Fourth Amendment's prohibition; therefore,
their students must be accorded their constitutional right to be free from
warrantless searches and seizures."

The federal courts have also noted that school officials are agents of the
government constrained by the fourth amendment.' 5 The majority of
these federal courts hold that, even though teachers are government offi-
cials, they have broad supervisory and disciplinary powers under the doc-
trine of in loco parentis." At least one federal court, however, does not
accept the doctrine of in loco parentis as the basis of school officials' dis-
ciplinary powers. In Horton v. Goose Creek Independent School Dis-
trict," the Fifth Circuit agreed with her sister courts that school officials
have special duties with associated powers" but viewed these powers as
distinct from any authority exercised in loco parentis." The court chose

90. Id.
91. People v. D., 34 N.Y.2d 483, 486, 315 N.E.2d 466, 468, 358 N.Y.S.2d 403, 406 (1974).
92. State v. D.T.W., 425 So. 2d 1383 (Fla. Dist. Ct. App. 1983); State v. Young, 234 Ga.

488, 216 S.E.2d 586 (1975); In re J.A., 85 Ill. App. 3d 567, 406 N.E.2d 958 (1980); Doe v.
State, 88 N.M. 347, 540 P.2d 827 (Ct. App. 1975).

93. 307 So. 2d 317 (La.), vacated on other grounds, 423 U.S. 809 (1975), on remand, 330
So. 2d 900 (La. 1976).

94. 307 So. 2d at 319.
95. T.L.O., 469 U.S. 325, 336-37; Tarter v. Raybuck, 742 F.2d 977, 981 (6th Cir. 1984);

Bilbrey v. Brown, 738 F.2d 1462, 1466 (9th Cir. 1984); Pica v. Wielgos, 410 F. Supp. 1214,
1217 (N.D. I1. 1976).

96. T.L.O., 469 U.S. at 336-37; Tarter, 742 F.2d at 981; Bilbrey, 738 F.2d at 1466; Pica,
410 F. Supp. at 1217.

97. 690 F.2d 470 (5th Cir. 1982).
98. Id. at 480-81 n.18.
99. Id.
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instead to "view the school as a special situation, in the same way that
the border or an airport presents a special situation, requiring the courts
to allow some intrusions on otherwise protected privacy."1 "

The recent Supreme Court case of New Jersey v. T.L.O.11: echoes the
reasoning of Horton. The Court did not specifically state that school offi-
cials derive their broad powers from a source other than the doctrine of
in loco parentis. The Court did hold, however, that the concept of that
doctrine as the basis of school officials' power was "not entirely 'conso-
nant with compulsory education laws."' 1" The Court stated that public
school officials do not merely exercise authority voluntarily conferred on
them by parents.103 This concept of delegated authority is inaccurate,'"
because teachers act in furtherance of publicly mandated educational pol-
icies.105 The Court held that school officials are not surrogates for par-
ents,'" but did not completely reject the concept of in loco parentis as a
source of school authority.'"1

The majority of federal and state courts agree that school officials have
a duty to establish order and discipline, and to maintain an educational
environment.'" Further, courts agree that in exercising this duty school
officials cannot transcend the constitutional rights of their students.1"
"[A]ny activity which is constitutionally protected . . . must meet with
some comparable standard before it 'can be inhibited by school
officials."

110

Probable Cause or Reasonable Cause? The traditional standard
of reasonableness under the fourth amendment is probable cause.1 One
court applied the fourth amendment in full to school searches, requiring a
search warrant based on probable cause.112 That court held that a search
without probable cause is unreasonable.113

The use of probable cause as the standard to judge the reasonableness

1OO. Id.
101. 469 U.S. 325 (1985).
102. Id. at 336 (quoting Ingraham v. Wright, 430 U.S. 651, 662 (1977)).
103. Id.
104. Horton, 690 F.2d at 480-81 n.18.
105. T.L.O,, 469 U.S. at 336.
106. Id.
107. Id.
108. See Horton, 690 F.2d 470 (5th Cir. 1982); Bahr v. Jenkins, 539 F. Supp. 483 (E.D.

Ky. 1982); State v. D.T.W., 425 So. 2d 1383 (Fla. Dist. Ct. App. 1983); Doe v. State, 88 N.M.
347, 540 P.2d 827 (Ct. App. 1975).

109. Picha v. Wielgos, 410 F. Supp. 1214, 1218 (N.D. Il1. 1976).
110. Id.
111. Carroll v. United States, 267 U.S. 132, 149 (1925).
112. Mora, 307 So. 2d at 318.
113. Id.
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of a search has the support of at least one member of the Supreme Court
of Georgia. " In a dissenting opinion in State v. Young,'1" Judge Gunter
stated that a school official violated a student's fourth amendment rights
by searching a student based on less than probable cause."' In Young, an
assistant principal observed a male high school student on school prem-
ises with two other students during school hours.11 When the group saw
the assistant principal approach, one of the young men jumped up and
put his hands down his pants. The assistant principal saw this conduct
and searched all three students. Defendant Young had marijuana in his
possession. The record did not disclose if Young was the one who jumped
up and put his hands down his pants. At trial, Young moved to suppress
the evidence; the court denied his motion. After his conviction, Young
appealed, alleging that the search and seizure violated his fourth amend-
ment rights.'"

The court held that the "furtive gesture and an obvious consciousness
of guilt by these students at the approach of the assistant principal
clearly gave him adequate reason for the searches he made."11' The court
judged the reasonableness of the searches based upon a standard of less
than probable cause.13 0

Justice Gunter's dissent stated that the fourth amendment rights of a
high school student are not a "diluted version"1 1 of the rights of an
adult. 2' The dissent further stated:

[Ihf an adult had been searched by a government official in the manner
that this student was searched, the adult would have, as the majority
concedes, a right to suppress any item seized; the adult is entitled to a
fair prosecution as an integral part of a fair trial, but a student is not;
and all of this adds up to making a public school student a second-class
citizen not entitled to a fair prosecution by the State in a fair trial con-
ducted by the State.2 '

Other courts, including the Supreme Court, however, have criticized
the application of probable cause to public school searches.1 ' The Su-

114. State v. Young, 234 Ga. 488, 507, 216 S.E.2d 586, 599 (1975) (Gunter, J.,
dissenting).

115. 234 Ga. 488, 216 S.E.2d 586 (1975).
116. Id. at 507, 216 S.E.2d at 599.
117. Id. at 488, 216 S.E.2d at 588.
118. Id.
119. Id. at 498, 216 S.E.2d at 593.
120. Id. at 496, 216 S.E.2d at 592.
121. Id. at 507, 216 S.E.2d at 599 (Gunter, J., dissenting).
122. Id. at 507-08, 216 S.E.2d at 599.
123. Id. at 508, 216 S.E.2d at 599.
124. See, e.g., T.L.O., 469 U.S. at 341; K. v. Board of Educ. Ball-Chatham Community
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preme Court recently noted that problems in the classroom often call for
immediate responses." Teachers and principals generally lack training in
the "niceties of probable cause."12 Immediate action would be impossible
if a teacher had to take time to ensure the existence of probable cause.127

Teachers should spend the school day on the essential task of teaching,
not on developing evidence sufficient to establish probable cause.12

The Supreme Court joined numerous state and federal courts that hold
that the probable cause standard is inappropriate in the academic set-
ting.2' Those courts still hold that a search and seizure under the fourth
amendment must be reasonable, but they recognize that the special char-
acteristics of the school environment required a modification of the usual
fourth amendment standards. 1 3

On some occasions, the Supreme Court has modified fourth amendment
requirements in determining the reasonableness of searches and seizures
in special situations."' 1 Although there is no "ready test"1221 for determin-
ing reasonableness, courts apply a balancing test, whereby they balance
the need to search against the invasion the search entails.133 When the
necessity for a search outweighs a student's expectations of privacy, a
search based on less than probable cause may be reasonable.134

Examples of searches courts deemed reasonable on less than probable
cause are administrative searches,'" stop and frisks,'" airline boarding
searches,8 7 and border searches.138 These decisions indicated that an ac-
commodation of the usual fourth amendment requirements best served
the public's interests.13 '

The government's interests in conducting searches and seizures in the
school environment are numerous. The government and school officials
seek to maintain an effective scholastic atmosphere in which to educate

Unit School Dist., 429 F. Supp. 288, 292 (S.D. Ill. 1977).
125. T.L.O., 469 U.S. at 352-53.
126. Id. at 343.
127. Id. at 353.
128. Id.
129. Id.; see Horton, 690 F.2d at 481; State v. D.T.W., 425 So. 2d 1383, 1386-87 (Fla.

Dist. Ct. App. 1983); In re J.A., 85 Ill. App. 3d 567, 573, 406 N.E.2d 958, 962 (Ill. App. Ct.
1980).

130. See, e.g., 690 F.2d at 480.
131. See, e.g., Terry, 392 U.S. 1 (1968); Camara v. Municipal Court, 387 U.S. 523 (1967).
132. Camara, 387 U.S. at 536-37.
133. Id.
134. Young, 234 Ga. at 490, 216 S.E.2d at 589.
135. Camara, 387 U.S. at 530.
136. Terry, 392 U.S. at 16.
137. United States v. Edwards, 498 F.2d 496, 497-98 (2d Cir. 1974).
138. United States v. Brignoni-Ponce, 422 U.S. 873, 878 (1975).
139. T.L.O., 469 U.S. at 341.
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students. ' " An effective educational atmosphere requires discipline and
security." In contrast, students have a right to privacy.141 Students need
protection from the embarrassment and psychological harm that may ac-
company arbitrary and meritless searches." '4

In balancing these competing interests, the trend of the courts is to
modify the fourth amendment by requiring a showing of less than proba-
ble cause. 1 4 A search and seizure in a public school is reasonable if it is
based on reasonable suspicion or reasonable cause.145

Reasonable Cause to Search. The Supreme Court emphasized the
advantages of a reasonable cause standard in New Jersey v. T.L.O."10 The
Court stated that this standard was one that school officials could easily
apply; this standard did not unduly burden teachers' efforts in maintain-
ing order in schools.1 4 7 In addition, the standard did not authorize "unre-
strained intrusions upon the privacy of school children. 1

1
' 4 8

Has this standard proven to be a common sense guideline for school
officials? A review of recent case law indicates that an imprecise defini-
tion of the reasonable cause standard has resulted in inconsistent deci-
sions. Of particular concern is what type of information provides reasona-
ble cause, and to what extent officials may search students based on this
information.

The Georgia Supreme Court's decision in State v. Young14 is one of
the broadest interpretations of the reasonable cause standard. The court
in Young stated that the lowered standard against which courts judged
the reasonableness of the search was "considerably less than probable
cause."'" Teachers and administrators need the authority to search to
secure a safe and effective educational environment.163 Therefore, school
officials are subject "only to the most minimal restraints."1ro The court

140. Tarter v. Raybuck, 742 F.2d 977, 982 (6th Cir. 1984).
141. Young, 234 Ga. at 495, 216 S.E.2d at 592.
142. Bellnier v. Lund, 438 F. Supp. 47, 53 (N.D.N.Y. 1977).
143. Id.
144. See, e.g., T.L.O., 469 U.S. at 341; Horton, 690 F.2d at 481; Young, 234 Ga. at 496,

216 S.E.2d at 592; People v. D., 34 N.Y.2d 483, 488, 315 N.E.2d 466, 469, 358 N.Y.S.2d 403,
407 (1974).
145. Tarter v. Raybuck, 742 F.2d 977, 982 (6th Cir. 1984); Bellnier, 438 F. Supp. at 53;

In re J.A., 85 Ill. App. 3d 567, 573, 406 N.E.2d 958, 962 (1980); Doe v. State, 88 N.M. 347,
540 P.2d 827, 832 (Ct. App. 1975).

146. 469 U.S. at 342-43.
147. Id.
148. Id. at 343.
149. 234 Ga. 488, 216 S.E.2d 586 (1975). See supra notes 115-29 and accompanying text.
150. 234 Ga. at 496, 216 S.E.2d at 592.
151. Id.
152. Id., 216 S.E.2d at 593.
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found the student's "furtive gesture and . . . obvious consciousness of
guilt. .. clearly"'15 provided adequate reason for the searches.

Do these actions by a student 'clearly' provide reasonable cause to
search? The dissenting opinion in Young argued that they do not, stating
that the students' conduct gave no hint of any threat to themselves or the
educational atmosphere.1" The majority's standard placed no limits on
the nature and extent of a search a school official conducts, other than
the announced minimal standard of protection.15' Although the dissenting
justice argued that the applicable standard should be probable cause
rather than reasonable cause,'" it is difficult based on the facts to find
that there was even reasonable cause to search the students when the
reader compares other decisions.

In contrast to the Young ruling is the decision in People v. D.157 In that
case, a teacher observed a high school student enter a restroom twice
within one hour, with another student, and saw them exit within ten
seconds.'" The student had been under observation for six months for
"possible dealing with drugs." During this period a teacher once observed
him having lunch with another student suspected of drug-related activity.
The school officials viewed this combination of events as "unusual behav-
ior,' "'* justifying a search of the student. 060

The court ruled that the search was not justified.' 6
1 While the court

noted that school officials must protect the academic environment, the
court held that school officials cannot conduct random, causeless
searches." The student's conduct that provided the basis for the search
was equivocal; this conduct could likely have been any number of inno-
cent activities in which youngsters are typically involved.' 63 Defendant
student's drug-related activity was unclear, and a suspicion of prohibited
activity was insufficient alone, or combined with the student's bathroom
activities, to warrant a search and seizure.'" The student's one-time
lunch with another student also suspected of drug activity was "all but
meaningless, because contact among students ... [is] so likely and so

153. Id. at 498, 216 S.E.2d at 593.
154. Id. at 510, 216 S.E.2d at 600 (Gunter, J., dissenting).
155. Id.
156. id. at 511, 216 S.E.2d at 601.
157. 34 N.Y.2d 483, 315 N.E.2d 466, 358 N.Y.S.2d 403 (1974).
158. Id. at 485, 315 N.E.2d at 467, 358 N.Y.S.2d at 405.
159. Id. at 485-86, 315 N.E.2d at 467, 358 N.Y.S.2d at 405.
160. Id.
161. Id. at 484, 315 N.E.2d at 467, 358 N.Y.S.2d at 405.
162. Id. at 487, 315 N.E.2d at 468, 358 N.Y.S.2d at 407.
163. Id. at 489, 315 N.E.2d at 470, 358 N.Y.S.2d at 408.
164. Id. at 484, 315 N.E.2d at 467, 358 N.Y.S.2d at 405.
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susceptible of innocent explanation."'"
The 'unusual behavior' of the defendant in People v. D1" bears similar-

ities to the conduct in Young. The students' conduct in Young was suspi-
cious, but could have been innocent activity. A better course of action,
instead of conducting an immediate search, would have been to conduct
surveillance of the students to provide further indications or actual obser-
vations of illegal activity.

Most courts hold that observations of a student in violation of a school
rule or the law provide sufficient reasonable cause to search. 1'0 In Doe v.
State,' " for example, the Court of Appeals of New Mexico held that a
school official's observations of a student smoking a pipe on school prop-
erty provided reasonable cause to believe the student was smoking in vio-
lation of school regulations.'" The court ruled that the search of the stu-
dent was reasonable. 70 In the case of State v. D.T. W.,171 a Florida
District Court of Appeals held that a teacher's observation of a "bong"1 7

2

in a student's car provided reasonable cause to search the car.175 Re-
cently, the Supreme Court held that a teacher's observation of a student's
smoking in violation of a school rule provided reasonable cause to believe
that the student had cigarettes in her purse.174 The search of her purse
was reasonable even though the presence of cigarettes, if found, would
constitute only evidence of an infraction of the school's no smoking
rule. 17

Courts have also held that information other students supplied can
provide reasonable cause to search.M Further, information that sources
outside the school environment have supplied can also establish reasona-
ble cause to believe that a student is violating a school rule or the law.177

The various applications of the reasonable cause standard have led
some courts to attempt to define this standard more clearly. In In re

165. Id. at 490, 315 N.E.2d at 470, 358 N.Y.S.2d at 409.
166. 34 N.Y.2d 483, 315 N.E.2d 466, 358 N.Y.S.2d 403.
167. See, e.g., T.L.O., 469 U.S. 325 (1985); State v. D.T.W., 425 So. 2d 1383 (Fla. Dist.

Ct. App. 1983); Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App. 1975).
168. 88 N.M. 347, 540 P.2d 827 (Ct. App. 1975).
169. 540 P.2d at 829-30.
170. 540 P.2d at 830.
171. 425 So. 2d 1383 (Fla. Dist. Ct. App. 1983).
172. Id. at 1384. A bong is a water pipe commonly associated with marijuana use. Id. at

1384-85 n.l.
173. Id. at 1388.
174. T.L.O., 469 U.S. at 346 (1985).
175. Id. at 345.
176. Bahr v. Jenkins, 539 F. Supp. 483, 488 (E.D. Ky. 1982); M. v. Board of Educ. Ball-

Chatham Community Unit School Dist. No. 5, 429 F. Supp 288, 292 (S.D. I1. 1977).
177. See In re J.A., 85 111. App. 3d 567, 573, 406 N.E.2d 958, 962-63 (1980).
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J.A.,"' the court held that the standard by which the reasonableness of a
school search is measured is "whether or not the officials have a reasona-
ble suspicion that a student is in possession of contraband which might
endanger that student or other students.' 17 ' This specific wording appro-
priately balances the school officials' duty to discipline and protect the
students against the students' fourth amendment right to be free from
arbitrary searches.'" Under this standard, a strip search of a student for
a gun may be reasonable, but a strip search for chewing gum or a similar
harmless but prohibited item may be unreasonable."'

The Florida District Court of Appeals also defined the reasonable cause
standard in State v. D.T.W.1s ' The court held that school officials could
conduct an immediate, but limited, search "when a reasonable, subjective
suspicion supported by objective, articulable facts would lead a reasona-
bly prudent person to suspect that [contraband, weapons, or other pro-
hibited objects or substances were] present, or that school regulations
[were] being violated."' s The court stated that a search must be lim-
ited."' Several courts have expressed similar concern for the scope of a
search under the reasonable cause standard."'s

The scope of a search permissible under the reasonable cause standard
has garnered greater attention when the search was an intrusive strip
search.'" The humiliation and psychological harm resulting from this
type of search requires consideration by the courts and school officials
alike."' As stated by the New York Court of Appeals: "[A]lithough the
necessities for a public school search may be greater than one for outside
the school, the psychological damage that would be risked on sensitive
children by random searches insufficiently justified by the necessities is
not tolerable.""'

The potential psychological damage to children subjected to highly in-
trusive strip searches has led several courts to clarify further the reasona-
ble cause standard. In Belinier v. Lund," a federal district court stated

178. 85 Ill. App. 3d 567, 406 N.E.2d 958.
179. Id. at 573, 406 N.E.2d at 962.
180. Id.
181. Bahr v. Jenkins, 539 F. Supp. 483, 487-88 (E.D. Ky. 1982).
182. 425 So. 2d 1383 (Fla. Dist. Ct. App. 1983).
183. Id. at 1386.
184. Id.
185. See, e.g., Bahr, 539 F. Supp. at 488; Young, 234 Ga. at 495, 216 S.E.2d at 592;

People v. D., 34 N.Y.2d at 490, 315 N.E.2d at 471, 358 N.Y.S.2d at 409.
186. Bilbrey v. Brown, 738 F.2d 1462, 1467.68 (9th Cir. 1984); Tarter v. Raybuck, 742

F.2d 977, 982-83 (6th Cir. 1984); Bellnier v. Lund, 438 F. Supp. 47, 53 (N.D.N.Y. 1977).
187. Bellnier v. Lund, 438 F. Supp. 47, 53 (N.D.N.Y. 1977).
188. People v. D., 34 N.Y.2d at 490, 315 N.E.2d at 471, 358 N.Y.S.2d at 410.
189. 438 F. Supp. 47 (N.D.N.Y. 1977).
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that while probable cause was not required for a school official to conduct
a strip search, "there must be demonstrated the existence of some articul-
able facts which together provided reasonable grounds to search the stu-
dents."' " In Beilnier, a fifth grade student told his teacher that three
dollars were missing from his coat."' The teachers knew of prior com-
plaints from other class members of missing money and lunches. None of
the students had left the class since arriving that morning, so the teachers
searched the entire class. A search of the coats in the cloakroom turned
up nothing, so the teachers asked the students to empty their pockets and
shoes. This search also revealed nothing, so the teachers took the stu-
dents to the restrooms and strip searched them. A second search of the
coats followed, as did a search of desks and books. The teachers never
located the money."'

The court in Bellnier required that reasonable cause to search the stu-
dents be based on some "articulable facts."'"9 The court found that other
factors to consider in determining whether reasonable cause existed were
the child's age, history, and record in school; the seriousness and preva-
lence of the problem necessitating the search; and the exigency requiring
an immediate search.'"

In ruling that the strip search of the entire fifth grade class was unrea-
sonable, the court in Belinier stated that there was reasonable cause to
believe someone in the class had the missing three dollars.' No articul-
able facts to particularize which student possessed the money existed. ' "
As stated in the court's opinion:

The Court is not unmindful of the dilemma which confronts school offi-
cials in a situation such as this. However, in view of the relatively slight
danger of the conduct involved (as opposed to drug possession, for exam-
ple), the extent of the search, and the age of the children involved, this
Court cannot in good conscience say the search undertaken was
reasonable.'"

Similarly, the Ninth Circuit Court of Appeals held that a strip search
of two fifth grade boys was a fourth amendment violation." A bus driver
saw the boys on the playground exchanging something.'" The bus driver

190. Id. at 53.
191. Id. at 50.
192. Id.
193. 1d. at 53.
194, Id.
195. Id. at 54.
196. Id.
197. Id.
198. Bilbrey v. Brown, 738 F.2d 1462, 1465 (9th Cir. 1984).
199. Id. at 1464.
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could not identify the objects the boys exchanged, but she suspected that
they were drugs, and so she reported the incident to the school principal.
The principal later removed the students from class and strip searched
them. The search turned up nothing." The court stated that there was
no reasonable cause to justify the strip searches the principal con-
ducted .2 0 The only evidence was the bus driver's observation, that
amounted to no more than her suspicion of an exchange of drugs.202

Problems in Application of the Reasonable Cause Standard.
One court has adopted a varying standard of reasonableness to accommo-
date the interests of educators and protect the well-being of students.0

To provide teachers with the flexibility they need to maintain discipline,
the court applied a reasonable cause standard to school searches.'" As
the intrusiveness of the search intensified, however, the standard of rea-
sonableness under the fourth amendment approached probable cause.'"0
When officials conducted a highly intrusive search such as a strip search,
the officials had to have probable cause to search.2"

Initially, a variable standard may appear to provide a solution to the
problem of balancing the interests of teachers and students in a fourth
amendment context. The problems of applying the reasonable cause stan-
dard, however, will persist if a variable standard is used. In addition, a
variable standard may give school officials opportunity for discretionary
abuse. Claims on the part of school officials that they erred in conducting
a search because they were uncertain of the range of a student's constitu-
tional protections will only increase. Expanding the standard currently
used by the courts will not clarify its blurred boundaries.

Because this area of law is changing, the law provides numerous
grounds on which courts and educators disagree. Courts and school au-
thorities must look for guidance from the Supreme Court when the Court
decides a school search case. The Court confronted the opportunity to
provide guidance in 1985 when it decided the case of New Jersey v.
T.L.O " The Court ruled that reasonable cause was the standard against
which courts should judge the reasonableness of a search. 08 The Court

200. Id. At trial the two students claimed they were trading bubble gum, which was a
violation of school rules. Id. at 1464 n.1.

201. Id. at 1467.
202. Id. at 1468.
203. New Mexico v. Anker, 607 F.2d 588, 589 (2d Cir. 1979).
204. Id.
205. Id.
206. Id.
207. 469 U.S. 325 (1985).
208. Id. at 341.
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held that a search must be reasonable "under all the circumstances. ' 0
The Court established a two-fold inquiry: First, whether the search was
justified at its inception, and, second, whether the search was reasonably
related in scope to the objectives of the search. 10

Under ordinary circumstances, a search of a student by a teacher or
other school official will be 'justified at its inception' when there are rea-
sonable grounds for suspecting that the search will turn up evidence that
the student has violated or is violating either the law or the rules of the
school. Such a search will be permissible in its scope when the measures
adopted are reasonably related to the objectives of the search and not
excessively intrusive in light of the age and sex of the student and the
nature of the infraction. 1'

The Court's standard actually encompassed nearly all the variations of
the reasonable cause standard other courts use. The Supreme Court first
stated that the standard it adopted was not probable cause.112 The Court
then adopted a standard encompassing the across-the-board decisions of
other courts that addressed this issue.' 1 ' 'Reasonable grounds' may range
from furtive gestures' l' to actual observations of wrongdoing. 15 Whether
the Court imposed the requirement that a search be reasonably related in
scope to the objectives of the search and the nature of the infraction was
also unclear. The Court applied this standard and then nearly avoided all
discussion of the scope of the search in the case as the scope related to
the infraction involved."' Justice Stevens' dissent suggested that the ma-
jority in T.L.O. added the "nature of the infraction" ' language only to
offset its overly generous standard.'"8 "The Court's effort to establish a
standard that is, at once, clear enough to allow searches to be upheld in
nearly every case, and flexible enough to prohibit obviously unreasonable
intrusions of young adults' privacy only creates uncertainty in the extent
of its resolve to prohibit the latter."'19

The Court's decision creates additional uncertainty. The Court specifi-
cally refrained from ruling on a number of related issues that remain un-
settled. The Court stated that the decision implied no particular resolu-

209. Id.
210. Id.
211. Id. at 341-42 (citations omitted).
212. Id. at 341.
213. Id. at 341-42.
214. See Young, 234 Ga. at 498, 216 S.E.2d at 593.
215. See T.L.O., 469 U.S. at 328.
216. Id. at 381 (Stevens, J., dissenting in part).
217. Id.
218. Id.
219. Id.
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tion of the debate over the applicability of the exclusionary rule to school
searches and seizures."2 Nor did the Court address the issue of a stu-
dent's expectation of privacy in lockers and desks, or of what standard
applies if the fourth amendment protected these areas."'

The Supreme Court also did not consider circumstances in which
school authorities act "in conjunction with or at the behest of law en-
forcement agencies."'"2 The trend is to require that probable cause, not
reasonable cause, must exist whenever a law enforcement officer directed,
participated in, or acquiesced in a search conducted by school officials."2

The Court further did not decide if individualized suspicion is an es-
sential element of the reasonable cause standard.1" Several courts require
individualized suspicion to conduct highly intrusive searches.25

The Supreme Court had the opportunity to clarify the reasonable cause
standard applicable to school searches. The petition for certiorari from
the New Jersey Supreme Court only raised the question of whether the
exclusionary rule should bar consideration, in juvenile delinquency pro-
ceedings, of evidence seized by a school official."26 The Court chose in-
stead to address the broader question of what limits, if any, the fourth
amendment places on the activities of school authorities." 7 Justice Ste-
vens dissented in part because he felt the Court had "unnecessarily and
inappropriately reached out to decide a constitutional question."" 8 If the
Court did overstep, it should have gone a few steps farther.

Courts should not become entwined in the day-to-day decision making
of school authorities." Courts are not 'super boards of education."' 02 If

school authorities end up in court over every disciplinary incident, the
purpose of any discipline will be defeated ."3 The Supreme Court should
have taken this opportunity to define more precisely this important,
evolving area of law.

220. Id. at 333 n.3.

221. Id. at 337 n.5.

222. Id. at 341 n.7.

223. See, e.g., Picha v. Wielgos, 410 F. Supp. 1214, 1220 (N.D. Iii. 1976); M.J. v. State,
399 So. 2d 996, 998 (Fla. Dist. Ct. App. 1981).

224. T.L.O., 469 U.S. at 341 n.s.

225. See, e.g., Bilbrey v. Brown, 738 F.2d 1461, 1468 (9th Cir. 1984); Bellnier, 438 F.
Supp. 47, 53 (N.D.N.Y. 1977).

226. T.L.O., 469 U.S. at 331.

227. Id. at 332.
228. Id. at 371 (Stevens, J., dissenting in part).

229. Tarter v. Raybuck, 742 F.2d 977, 983 (6th Cir. 1984).

230. Bahr v. Jenkins, 539 F. Supp. 483, 484 (E.D. Ky. 1982).

231. Id. at 487.
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III. CONCLUSION

The fourth amendment protects students in public schools to some ex-
tent from unreasonable searches and seizures. To combat growing
problems of drug use and violence in schools, educators need greater flexi-
bility to discipline unruly students and prevent volatile situations. At
present, educators need only reasonable cause to believe that there was a
violation of a school rule or the law to search a student. The lack of a
clearly defined reasonable cause standard, however, combined with
problems in its application, creates potential for discretionary abuse by
educators. If children are subject to intrusive and arguably unreasonable
searches, more cases will end up in court. Although educators currently
clamor for less restrictions so they can ensure more control, students and
their parents may soon seek greater fourth amendment protections
against invasions of students' rights to privacy. During a period when
public education systems are under close scrutiny for numerous problems,
there is a great need for guidance from legislatures and courts alike.
Eventually, the Supreme Court must take more definitive action to safe-
guard not only the privacy interests of students, but the public education
system as well.

CHARLOTTE H. PURKEY
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