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This Article covers significant developments in Georgia administrative
law for the three-year period from June 1, 1983, through May 31, 1986,
since the last two Annual Surveys of Georgia Law omitted Administrative
Law from major consideration.' The Article includes cases and a synopsis
of significant enactments affecting administrative law and procedure from
the 1986 session of the Georgia General Assembly.
I.

OVERVIEW

For over two decades, the Georgia Administrative Procedure Act
(APA) 2 has governed the exercise of delegated authority vested in administrative agencies and the resolution of conflicts without resort to courts
of record in the first instance.8 The APA is not intended to "create or
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1. The previous two Annual Surveys of Georgia Law contain limited discussion of administrative law cases during 1983-85. See 36 MERCER L. REv. 393 (1984); 37 MERCER L. Rv.
503 (1985).
2. O.C.G.A. tit. 50, ch. 13 (1986).
3. See Georgia State Bd. of Dental Examiners v. Daniels, 137 Ga. App. 706, 709, 224
S.E.2d 820, 822 (1976) (discussing legislative intent in providing for administrative
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diminish any substantive rights or delegated authority, but to provide a
procedure for administrative determination and regulation where expressly authorized"4 or required by law or the Constitution.
With limited specific exceptions," the range of agencies spans the spectrum alphabetically from the State Board of Accountancy7 to the State
Water Well Standards Advisory Council.8 The impact on state activity is
broad. As one United States Supreme Court Justice observed: "The rise
of administrative bodies probably has been the most significant legal
trend of the last century and perhaps more values today are affected by
their decisions than by those of all the courts, review of administrative
decisions apart. .
Government .

.

.They have become a veritable fourth branch of the

In this Article, the authors survey cases that consider many of the issues arising during the course of any administrative law practice. The
Georgia Supreme Court once again was called upon to apply the separation of powers doctrine in a challenge to the composition of an administrative agency. The appellate courts discussed the procedure and authority of administrative agencies in promulgating rules and regulations.
This Article addresses issues arising in the framework of administrative
hearings, including questions of standing to contest agency decisions, the
potential for conflicts of interest, rights to administrative due process,
and the breadth of agency hearings. The Article further reviews the principle requiring exhaustion of administrative remedies and discusses the
availability of other forms of equitable relief. The Georgia Supreme Court
reaffirmed use of the 'any evidence rule' as the appropriate standard of
review for administrative decisions. The court also considered allegations
of abuse of an agency's discretion in rendering decisions. Efforts to seek a
direct appeal of a superior court review of any agency decision proved
fruitless in several cases. Finally, the Article analyzes the broad application of Georgia's Open Records Act.
procedures).
4. O.C.G.A. § 50-13-1 (1986).
5. Id.
6. Id. § 50-13-2(1) excludes from the APA the General Assembly, judiciary, Governor,
State Board of Pardons and Paroles, State Financing and Investment Commission, State
Properties Commission, Board of Bar Examiners, Board of Corrections and its penal institutions, State Board of Workers' Compensation, public authorities, State Personnel Board
(Merit System), and Department of Administrative Services, among others. Id.
7. Id. § 43-3-3.
8. Id. § 12-5-123.
9. FTC v. Ruberoid Co., 343 U.S. 470, 487 (1952) (Jackson, J., dissenting). See also INS
v. Chadha, 462 U.S. 919, 984 (1983) (White, J., dissenting).
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II.

SEPARATION OF POWERS

The Georgia Constitution explicitly recognizes the doctrine of separation of powers, and this doctrine applies to all administrative agencies.' 0
Article one, secti6n two, paragraph three declares: "The legislative, judicial, and executive powers shall forever remain separate and distinct; and
no person discharging the duties of one shall at the same time exercise
the functions of either of the others except as herein provided."' ,
The appellate courts have not hesitated to apply this doctrine to invalidate legislation placing members of the General Assembly on boards or
commissions of administrative agencies.'2 In Caldwell v. Bateman,'3 the
Georgia Supreme Court distinguished simultaneous discharge of duties
and functions, which is prohibited, from legislative appointment of
nonlegislator members to an administrative commission.
The court in Bateman rejected an attack on the Campaign and Financial Disclosure Act, 4 which provided for one commission member to be
appointed by the Speaker of the House of Representatives and another
by the Lieutenant Governor.' 5 In upholding the Act, the court looked at
the plain words of the Georgia Constitution and reasoned that "mere appointment, by a member of the legislative branch,. . . is not a simultaneous discharge of duties and functions against which . . .separation of
powers is directed.""

III.

RULES AND REGULATIONS

An administrative agency "has only such powers as the legislature has
expressly, or by necessary implication, conferred upon it.' 7 One must focus on the enabling legislation to determine whether a specific administrative rule is proper and whether an agency followed its own procedures
in adopting that rule.'s
10. GA. CONST. art. I, § 2, para. 3. In an early case, Zuber v. Southern Ry., 9 Ga. App.
539, 544-45, 71 S.E. 937, 940 (1911), the court held that the General Assembly, as the legislative body, may confer on administrative bodies quasi-legislative powers to make regulations that are predominately administrative in nature.
11. GA. CONST. art. I, § 2, para. 3.
12. E.g., Greer v. State, 233 Ga. 667, 212 S.E.2d 836 (1975); Murphy v.State, 233 Ga.
681, 212 S.E.2d 839 (1975); Fuller v. State, 232 Ga. 581, 208 S.E.2d 85 (1974).
13. 252 Ga. 144, 312 S.E.2d 320 (1984).
14. O.C.G.A. tit. 21, ch. 5 (Supp. 1986).
15. Id. § 21-5-11(b).
16. 252 Ga. at 148-49, 312 S.E.2d at 325.
17. Bentley v. State Bd. of Medical Examiners, 152 Ga. 836, 838, 111 S.E. 379, 381
(1922).
18. See, e.g., Georgia Real Estate Comm'n v. Accelerated Courses in Real Estate, Inc.,
234 Ga. 30, 32, 214 S.E.2d 495, 498 (1975).

20

MERCER LAW REVIEW

[Vol. 38

In Rielli v. State,1" the Georgia Court of Appeals determined that when
an agency acts in violation of its rule, the action may nevertheless be
valid when there is no statutory authority for the rule under attack. In
this criminal case concerning vehicular homicide, driving under the influence, and related traffic offenses, the arresting officer failed to comply
with a Department of Public Safety rule which required that the chemical
test results and tester's name be written on the uniform citation form.10
Because the Department promulgated the rule without statutory authority, the rule lacked the force and effect of law, and, therefore, the agency's
2 1
failure to adhere to the rule created no error.
In another case concerning chemical tests, State v. Strickman,2 2 the director of the state crime laboratory approved for one county a state-administered intoximeter test on a specific model. The test was not then
published in the appropriate agency rules.23 On appeal, the court of appeals reversed the granting of defendant's motion in limine, because the
APA defines 'rule' as an "agency regulation, standard or statement of
general applicability that implements, interprets, or prescribes law or
policy. . .. ,,24 Only rules of general applicability are, therefore, governed
by the APA. Since the approval of the special intoximeter test was not an
agency regulation of general applicability, the procedural requirements of
2
the APA were not pertinent.
In a third case challenging the use of the results of a state-administered
breath test, State v. Holton,26 the court looked in detail at the evolution
of the law of implied consent to chemical tests.2 7 The court found a defect
in that the Department of Public Safety had transferred certain functions
to the Georgia Bureau of Investigation while the Department of Public
Safety still promulgated the rules governing the tests.28 Relying upon
principles of statutory construction which provide that substantial compliance with any statutory requirement, especially on the part of public
officials, shall be deemed sufficient, the court held that these rules substantially complied with the requirements of the APA." The court, however, urged the proper agency to promulgate and update the implied con-

19.
20.
21.
22.
23.
24.

174 Ga. App. 220, 330 S.E.2d 104 (1985).
Id. at 222, 330 S.E.2d at 106; see GA. Comp. R. & REGs. r. 570-9-.06(11) (1984).
174 Ga. App. at 222, 330 S.E.2d at 107.
173 Ga. App. 1, 325 S.E.2d 775 (1984).
Id. at 2, 325 S.E.2d at 776.
Id. at 3, 325 S.E.2d at 777 (quoting O.C.G.A. § 50-13-2(6) (1986) (emphasis added by

court)).
25. Id.
26. 173 Ga. App. 241, 326 S.E.2d 235 (1985).
27. Id. at 244-46, 326 S.E.2d at 238-39; see O.C.G.A. § 40-5-55 (1985).
28. 173 Ga. App. at 243-45, 326 S.E.2d at 237-38.
29. Id. at 245-46, 326 S.E.2d at 239 (citing O.C.G.A. § 1-3-1(c) (Supp. 1986)).
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sent rules.3 0

When a statute dictates specific agency action, a rule is not required. In
Department of Transportation v. Georgia Mining Association,1 the
court considered a challenge to the Department of Transportation's
(DOT) authority to issue fines for overweight vehicles. The law provides
the maximum permissible weights for vehicles operating on public roads
and specifies a formula to calculate permissible gross weights.2 In 1983,
the legislature amended the maximum weights, and DOT announced a
change in the calculation of excessive weights for fine purposes.38 The
court rejected the challenge and held that implementation of the new
standard for determining excess weights was merely the enforcement of
the statute and not the adoption of a new rule.3

IV. ADMINISTRATIVE HEARINGS
The APA prescribes the framework by which rules and decisions of
specific administrative agencies are to be enforced and the methods agencies use to ascertain facts, make findings, and issue orders.3 If the statute
creating an agency brings it within the regulatory scope of the APA, the
hearing provisions required by the Act are limited to contested cases, that
is, proceedings in which the agency determines legal rights, duties, or
privileges after an opportunity for a hearing.3
A.

Standing

The courts have held that standing to participate in an administrative
hearing provided by the agency's enabling statute is separate from standing to pursue judicial review of the agency's decision under the APA. Major litigation revolved around the role of a consumer group to participate
in, and then appeal, the Georgia Public Service Commission's (PSC) rate
decision. In Georgia Power Co. v. Campaign for a Prosperous Georgia,37
the Georgia Supreme Court, by plurality decision, carefully distinguished
legislative intent to grant certain individuals and groups adequate repre30. Id.
31. 252 Ga. 128, 311 S.E.2d 443 (1984).
32. Id. at 128, 311 S.E.2d at 445 (citing O.C.G.A. § 32-6-26 (1985)).
33. Id.
34. Id. at 131-32, 311 S.E.2d at 447.
35. O.C.G.A. tit. 50, ch. 13 (1986).
36. See Id. § 50-13-2(2). In a different context, the court of appeals held that an administrative civil service board with jurisdiction to hear charges against employees properly denied a hearing to a third party who alleged another employee had been improperly promoted over him. Johnson v. Barrett, 166 Ga. App. 353, 304 S.E.2d 478 (1983).
37. 255 Ga. 253, 336 S.E.2d 790, rev'g in part 174 Ga. App. 263, 329 S.E.2d 570 (1985).
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sentation in proceedings before an agency from standing for judicial review under the APA. The supreme court reasoned that when the General
Assembly placed the PSC under the APA in 1981, it determined that consumers of public services deserved adequate representation in presenting
rate cases before that agency.38 In so declaring, the General Assembly
provided for intervention that differed from intervention under the APA
and granted the intervenor status as a 'party' to the proceedings.38 The
court of appeals reasoned that this special status as a party to the proceedings before the PSC gave standing to seek judicial review under the
APA.40 The supreme court disagreed, however, and held that statutory
standing as a party to agency proceedings does not give automatic standing to appeal an agency's adverse decision. 4' The party must still demonstrate that it was "aggrieved.' 42 Courts traditionally have interpreted that
term to require that a party demonstrate that he or his property will suffer special damages as a result of the agency decision rather than merely
some damage which is common to all similarly situated persons.' 3 In this
case, the fact that the members of Campaign for a Prosperous Georgia
were users of electricity who would pay higher rates as a result of any rate
increase by the agency made those members "'specially, personally and
adversely affected,' " thereby meeting the standing requirements of Official Code of Georgia Annotated section 50-13-19(a).'
In Loyd v. State Health Planning& Development Agency," the Georgia Court of Appeals determined that amendments to the applicable statutory law specifically altered standing.' 7 Two low-income residents represented by Georgia Legal Services opposed an application for a certificate
of need to build a new hospital." They participated initially in the hearings and, when the State Health Planning & Development Agency
(SHPDA) granted the certificate of need, filed for judicial review.4 The
superior court held that they were not "parties" or "persons aggrieved"

38. 255 Ga. at 255, 336 S.E.2d at 792.
39. Id. (citing O.C.G.A. §§ 46-2-59(a), (e) (1982)). Compare Id. § 50-13-14.
40. Georgia Power Co. v. Campaign for a Prosperous Ga., 174 Ga. App. 263, 266, 329
S.E.2d 570, 574, rev'd in part, 255 Ga. 253, 336 S.E.2d 790 (1985).
41. 255 Ga. at 256, 336 S.E.2d at 793.
42. Id.
43. Id. at 257-58, 336 S.E.2d at 794.
44. Id. at 258, 336 S.E.2d at 794 (quoting Application of Hawaiian Elec. Co., 56 Haw.
260, 264, 535 P.2d 1102, 1105 (1975)).
45. Id.; see O.C.G.A. § 50-13-19(a) (1986).
46. 168 Ga. App. 850, 310 S.E.2d 738 (1983).
47. Id. at 853-54, 310 S.E.2d at 741.
48. Id. at 850, 310 S.E.2d at 739.
49. Id. at 850-51, 310 S.E.2d at 739.
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under the APA.50 The court of appeals did not look to the APA to determine standing, but instead relied upon recent amendments to the law
governing certificates of need." Because the low-income residents did not
fall into one of the specific groups that were given standing to appeal in
the new law, they lacked standing to appeal in Loyd.5
When competitors have standing to challenge administratively the
agency's decision to approve or disapprove new or expanded health care
services or facilities, this will foreclose related litigation between competitive parties in other forums. In a dispute over an allegedly impermissible
transfer of a certificate of need, the Georgia Supreme Court in Diversified
Health Management Services, Inc. v. Visiting Nurses Association of Cordele, Inc.5 reaffirmed a previous holding that, by law, only the State
Health Planning and Development Agency has standing to bring an action to enforce the provisions of its enabling statute." Noting that the
administrative agency was specifically established to provide procedures
for the orderly development of health care services and facilities, the
court concluded that random litigation would be contrary to this public
policy. 5' The court cautioned that a competitor's lack of standing to bring
an enforcement action by way of injunction does not mean that the competitor could not bring a mandamus action to compel the Agency to institute proceedings against another provider, namely, a competitor who has
violated statutory law.56
B. Ethics and Conflicts of Interest
Although not typically arising in the context of administrative hearings,
the issue of the propriety of certain agency or respondent attorney representation came to the forefront in several appellate court decisions during
the survey period.
50. Id. at 851, 310 S.E.2d at 739.
51. Id. at 853-54, 310 S.E.2d at 741 (citing O.C.G.A. § 31-6-44(b) (Supp. 1986)).
52. Id. As stated, the legislature amended the standing provisions of the State Health
Planning & Development Act during the course of the litigation. The court easily dismissed
any question of the applicability of the new law by reasoning that since no vested rights
were concerned, the court must apply the law as it exists at the time of its judgment, rather
than the law as it existed when the judgment under review was rendered. Id. at 851, 310
S.E.2d at 739 (citing City of Valdosta v. Singleton, 197 Ga. 194, 28 S.E.2d 759 (1944)). But
see Hollis v. Tanner, 177 Ga. App. 759, 341 S.E.2d 290 (1986), holding that a reversal of
agency policy does not operate to reinstate appellate rights after an earlier appeal is dismissed as untimely.
53. 254 Ga. 500, 330 S.E.2d 885 (1985).
54. Id. at 501-02, 330 S.E.2d at 886 (citing Executive Comm. of the Baptist Convention
v. Metro Ambulance Servs., Inc., 250 Ga. 61, 296 S.E.2d 547 (1982)).
55. Id.
56. Id. at 502, 330 S.E.2d at 887.
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Pursuant to the APA, state agencies may choose to use a 'two-tiered'
review process whereby a hearing officer or other agency representative
makes the initial decision, which an administrative review board or the
agency itself reviews, then issues a final decision. 5 7 The Georgia Constitution requires the Attorney General of Georgia to act as "the legal advisor
of the Executive Department,"s which compels the Attorney General's
office to give legal advice and to represent all state agencies and officers in
court."' The Attorney General, through his staff, therefore, can serve
these two functions properly in an administrative proceeding by presenting an agency's position at a hearing while, at the same time, acting as
legal advisor to the agency that has the sole authority to issue a final
decision.
The Georgia Court of Appeals focused on this 'dual representation' in
North Fulton Community Hospital,Inc. v. State Health Planning& Development Agency. a0 The North Fulton case arose from several applications for certificates of need to build or expand hospitals in north Atlanta. 1 At the time of the controversy, SHPDA was the initial agency
2
that determined whether these applications would be granted or denied.'
After SHPDA denied the applications, several hospitals took an administrative appeal to the Health Planning Review Board, which was empowered to review SHPDA's initial decisions.se The same assistant attorney
general represented both SHPDA and the Health Planning Review
Board." During the hearings before the Review Board, the assistant attorney general presented the case on behalf of SHPDA. s One of the losing parties filed a petition for judicial review challenging the Board's decision based both on the dual role taken by the assistant attorney general
57. O.C.G.A. § 50-13-17 (1986) delineates the APA requirements for initial and final
agency decisions. Some agency enabling statutes create their own two-tiered administrative
review process more specific than the APA. See, eg,, Id. § 20-2-1160 (creating an initial
hearing before a local board of education, with the right of appeal to the State Board of
Education), interpreted in Rabon v. Bryan County Bd. of Educ., 173 Ga. App. 507, 326
S.E.2d 577 (1985).
58. GA. CONsT. art. V, § 3, para. 4.
59. Id. See also O.C.G.A. § 45-15-34 (1982), which vests the Department of Law "with
complete and exclusive authority and jurisdiction in all matters of law relating to the executive branch of the government and every department, office, institution, commission, committee, board, and other agency thereof." Id.
60. 168 Ga. App. 801, 310 S.E.2d 764 (1983).
61. Id. at 801-03, 310 S.E.2d at 765-67.
62. After the North Fulton decision, the legislature changed the name of the agency
authorized to administer the certificate of need program to the Health Planning Agency.
See O.C.G.A. § 31-6-21 (1985).
63. 168 Ga. App. at 801-02, 310 S.E.2d at 766. See O.C.G.A. § 31-6-44 (1985).
64. 168 Ga. App. at 802, 310 S.E.2d at 766.

65. Id.
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and his allegedly improper ex parte contacts with the Review Board
Chairman." After considering additional evidence of the alleged irregularities in procedure, the superior court rejected the allegations of
impropriety. 7
The court of appeals affirmed. First, the court noted both the constitutional and statutory obligation of the Attorney General's office to represent all state boards and agencies, an obligation appellees fully disclosed to appellants in the North Fulton case." Second, the court
rejected the contention that such dual representation was per se prejudicial, citing its previous decision in Schaffer v. State Board of Veterinary
Medicine.es
In North Fulton, as in Schaffer, the court opted to 'closely scrutinize'
on a case-by-case basis a prosecutor who also acts as legal advisor for a
hearing board.7 0 After conducting the required review of the record, the
court of appeals agreed with the superior court that the dual representation during the course of this hearing did not taint the opportunity of
each party to present its case fully.71 Additionally, while there was some
evidence of ex parte contacts between the prosecutor and the Review
Board, the contacts complained of did not undermine "the basic fairness
of the proceedings. 7 2 The court observed that some ex parte contact was
inherent in any relationship in which an attorney is legally mandated to
represent two interests, but the attorney concerned should be aware of
the potential for harm and not use his relationship to influence the hear78
ing procedure unfairly.
In Dogwood Square Nursing Center, Inc. v. State Health Planning
Agency, 7 4 the SHPA itself appealed the Review Board's decision,7 thus
presenting the court with a certificate of need case. Because the Review
66. Id. at 803, 310 S.E.2d at 767.
67. Id. O.C.G.A. § 50-13-19(g) (1986) permits the superior court to consider additional
evidence of alleged irregularities in procedure not shown in the administrative record when
the court reviews agency decisions.
68. 168 Ga. App. at 805-06, 310 S.E.2d at 768-69 (citing GA. CoNrT. art. V, § 3, para. 4
and O.C.G.A. § 45-15-34 (1982)).
69. Id. at 806, 310 S.E.2d at 769 (citing Schaffer, 143 Ga. App. 68, 237 S.E.2d 510
(1977)).
70. Id.
71. Id. at 807, 310 S.E.2d at 769-70.
72. Id. at 809, 310 S.E.2d at 771.
73. Id. at 808-09, 310 S.E.2d at 770-71. The court noted that in 1983, after the administrative hearing in North Fulton, the legislature amended the State Health Planning Act to
"widen substantially the distance" between SHPDA and the Review Board. Id. at 805-06
n.1, 310 S.E.2d at 769 n.1 (citing O.C.G.A. § 31-6-44 (Supp. 1986)).
74. 255 Ga. 694, 341 S.E.2d 432 (1986).
75. See infra Section IX, discussing new legislation whereby SHPA no longer has the
right to appeal the Review Board's decision to superior court.
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Board was not a necessary party to the proceeding' 6 the court concluded
that being called upon to represent in court two state agencies in controversy with each other did not place the Attorney General in a conflict of
interest position.7
Georgia State Board of Pharmacy v. Lovvorn7 presented an unusual
conflict of interest issue concerning an attorney's representation of a respondent before an administrative agency. In that case, the Speaker of
the Georgia House of Representatives, who is also an attorney, represented before the State Pharmacy Board a pharmacist who allegedly violated certain drug laws. 7 ' The board moved to disqualify the legislator as
attorney for the pharmacist based upon the Georgia Supreme Court's decision in Department of Human Resources v. Sistrunk,0 which held it
unconstitutional under article one, section two, paragraph one of the
Georgia Constitution for a lawyer who is also a legislator to represent, for
his own financial gain, a client in a matter in which the state was an
opposing party. 1 The difference in Lovvorn was that the Speaker of the
House waived his legal fee for services rendered.8 2 The Georgia Supreme
Court affirmed the denial of the motion to disqualify. Three justices concurred in the result, but nonetheless disagreed with the Sistrunk decision." Justice Hill, writing the plurality opinion, did not differ with the
Sistrunk result, but declined to extend Sistrunk, which he found limited
to those cases in which a lawyer who is also a legislator "us[es] his legislative office to attract clients to sue the state to generate fees for his law
office."" Justice Marshall, joined by two other justices, dissented and
concluded that a lawyer who must always act in a manner consistent with
the best interests of his client in an adversarial proceeding with a state
agency cannot, at the same time, fulfill his constitutional oath of office to
conduct himself in a manner most conducive to the interests of the
5
state.'

76. See, Loyd v. Georgia State Health Planning & Dev. Agency, 168 Ga. App. 850, 310
S.E.2d 738 (1983).
77. 255 Ga. at 695, 341 S.E.2d at 433.
78. 255 Ga. 259, 336 S.E.2d 238 (1985).
79. Id. at 259, 336 S.E.2d at 238.
80. 249 Ga. 543, 291 S.E.2d 524 (1982).
81. 255 Ga. at 259, 336 S.E.2d at 238-39. See GA. CONST., art. I, § 2, para. 1.
82. 255 Ga. at 260, 336 S.E.2d at 239.
83. Id. at 260-61, 336 S.E.2d at 239 (Clarke, J., concurring). Justices Smith and Bell
joined in the concurring opinion.
84. 255 Ga. at 260, 336 S.E.2d at 239. Justice Hill noted, "(plolitical influence exists, and
will continue to do so; this is a fact of life. Although this court can correct errors of law, like
them or not we cannot change the facts of life." Id.
85. Id. at 261-64, 336 S.E.2d at 239-42 (Marshall, P.J., dissenting). Justices Gregory and
Weltner joined in the dissenting opinion.
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C. Right to a Hearing
The right to an administrative hearing is inextricably tied to requirements of due process, including the right of notice, the right to counsel,
the right to present evidence, the right to subpoena witnesses, and the
right to judicial review. When an agency, in conducting an investigation,
subpoenas witnesses, holds public hearings, and issues a report, but does
not bring formal charges, it violates these due process rights. The Georgia
Supreme Court addressed the right to a hearing under the Campaign and
Financial Disclosure Act" in Caldwell v. Bateman. 7 The Act authorizes
the Campaign and Financial Disclosure Commission to begin an investigation only upon a written, verified complaint or after a finding of probable cause." Subsequent to holding a preliminary investigation, the Commission either dismisses the charges or holds a hearing pursuant to the
APA.9 The Georgia Supreme Court determined that the investigation of
former Labor Commissioner Caldwell's campaign activities went far beyond the preliminary stage and, by failing to afford him a hearing, denied
the former commissioner his right to notice, right to counsel, right to present evidence, and other rights required by due process.2
There are exceptions to the APA prehearing requirement when the
agency finds that emergency action is required or when the underlying
statute expressly authorizes revocation of a license.9 The Georgia Supreme Court recently focused on the second exception in City Council v.
Crump,92 a decision upholding a local governing authority's revocation of
a liquor license prior to notice and administrative proceeding." The court
noted that, by statute, the decision to revoke a liquor license may precede
any hearing."
Agencies must give notice of administrative rights before initiating a
hearing. In Barrett v. State," defendant appealed his conviction for driving with a suspended license on the ground that the state did not prove
that he received notice of his suspension as required by Official Code of
Georgia Annotated section 50-13-18(c)." The court of appeals agreed that
the APA requires notice prior to suspension proceedings, but does not
86.
87.

O.C.G.A. tit. 21, ch. 5 (1982 & Supp. 1986).
252 Ga. 144, 312 S.E.2d 320 (1984).

88. O.C.G.A. § 21-5-12 (1982).
89.
90.

Id. § 21-5-11(f)(10).
252 Ga. at 147-48, 312 S.E.2d at 324.

91. O.C.G.A. §§ 50-13-18(c)(1), (2) (1986).
92. 251 Ga. 594, 308 S.E.2d 180 (1983).
93. Id. at 595-96, 308 S.E.2d at 182.
94. Id. (citing O.C.G.A. § 3-3-2 (1982)).
95. 173 Ga. App. 452, 326 S.E.2d 816 (1985).
96. Id. at 452, 326 S.E.2d at 817; See O.C.G.A. § 50-13-18(c) (1986).
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require notice that one's license has been suspended. 7
If a statute states that an administrative hearing 'shall' be held within
a specified time period, failure to meet the time requirement will not necessarily invalidate agency action. In Hardison v. Fayssoux,98 the superior
court reversed the suspension of a driver's license because the driver did
not receive a hearing within thirty days, which Official Code of Georgia
Annotated section 40-5-55(d) requires.9 There was no prompt hearing
due to the illness of the hearing officer. The court of appeals disagreed
and held that if a statute directs something to be done in a time period,
but provides no penalty for noncompliance, the statute is not mandatory,
but merely directory.'0 0 The court pointed out that substantial compliance with such a statutory requirement is legally sufficient, particularly
for public officials. 101
D. Scope and Conduct of Hearings
A pending criminal indictment does not require the delay of an administrative proceeding. In Bryant v. Mayor of Americus,' the city revoked
a liquor license held by someone indicted on criminal drug charges, subject to a later hearing. At the administrative hearing, the licensee testified
and presented evidence.' 0 ' On appeal from the revocation, he urged that
the revocation hearing procedure forced him to choose between his right
to remain silent about the pending criminal indictment and his desire to
testify in order to retain his liquor license.' 0 ' The supreme court rejected
that argument, holding that, although a revocation hearing is not a criminal proceeding as contemplated by the fifth amendment, the licensee
could have chosen to remain silent and was not compelled to be a witness
against himself.' 0
As expected, the courts once again reaffirmed their long-standing holding that the Civil Practice Act (CPA) does not apply to administrative
hearings.'" In a proceeding before the Professional Practices Commission
97. 173 Ga. App. at 452, 326 S.E.2d at 817. Because the driver in Barrett acknowledged
that he knew of the suspension, he must have had actual or legal notice. Id.
98. 168 Ga. App. 398, 309 S.E.2d 397 (1983).
99. Id. at 399, 309 S.E.2d at 398; See O.C.G.A. § 40-5-55(d) (1985).
100. 168 Ga. App. at 399-400, 309 S.E.2d at 398-99 (citing O.C.G.A. § 1-3-1(c) (Supp.

1986)).
101. Id. at 400-01, 309 S.E.2d at 399.
102. 252 Ga. 76, 311 S.E.2d 174 (1984).
103. Id. at 76, 311 S.E.2d at 176.
104. Id. at 78, 311 S.E.2d at 177.
105. Id.
106. In Georgia State Bd. of Dental Examiners v. Daniels, 137 Ga. App. 706, 224 S.E.2d
820 (1976), the court looked at the intent of the legislature to provide an administrative
forum to resolve disputes without resort to courts of record in the first instance. Because the
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to contest nonrenewal of a teaching contract, a teacher sought prehearing
discovery subpoenas pursuant to Official Code of Georgia Annotated section 20-2-940(b)(4),1 0 7 which authorizes subpoenas "legally requiring the
attendance of witnesses and the production of documents and other papers as provided by law." 10 The supreme court rejected an expansive
construction of "'as provided by law' "" and held that the statute referred only to subpoenas relating to testimony at the hearing and not
subpoenas for discovery purposes. 1
In Hewes v. Cooler,"' the Georgia Court of Appeals specifically discussed why summary judgment motions, available under the CPA, are
'functionless' in appeals of administrative decisions.11 2 Because the superior court sits as an appellate court concerning the legal issues and may
not substitute its judgment on the administrative agency's factual. determinations, there is no purpose in permitting summary judgments on appeals from administrative proceedings. 18
V.

EXHAUSTION OF ADMINISTRATIVE REMDIEs

Typically, Georgia appellate courts have required a party aggrieved by
an agency's decision to raise all issues before the agency and to exhaust
all available administrative remedies before any judicial review of agency
action is considered. 1 " However, if certain equitable relief is sought and
there is no adequate administrative remedy, courts may not apply this
general rule strictly.
A.

Constitutional Challenges

On several occasions during the survey period, the appellate courts iterated the proposition that plaintiffs must raise constitutional challenges to
administrative procedures, statutes, or rules at the agency level as a prerequisite for further argument and consideration upon judicial review. Although an administrative hearing officer or board is powerless to declare a
CPA governs the procedures in all 'courts of record,' it is inconsistent with the intent of the
APA. Compare O.C.G.A. § 9-11-2 (1982).
107. O.C.G.A. § 20-2-940(b)(4) (Supp. 1986).
108. Lansford v. Cook, 252 Ga. 414, 415, 314 S.E.2d 103, 104 (1984) (quoting O.C.G.A. §
20-2-940(b)(4) (Supp. 1986)).
109. Id., 314 S.E.2d at 104-05 (citing O.C.G.A. § 20-2-940(b)(4) (Supp. 1986)).
110. Id.
111. 169 Ga. App. 762, 315 S.E.2d 276 (1984).
112. Id. at 762, 315 S.E.2d at 277. See also Walker v. Harden, 129 Ga. App. 782, 201
S.E.2d 483 (1973).
113. 169 Ga. App. at 762, 315 S.E.2d at 277.
114. See, e.g., Arp v. City of Bremen Bd. of Educ., 171 Ga. App. 560, 320 S.E.2d 397

(1984).
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statute unconstitutional, the courts are hesitant to enjoin administrative
proceedings already in progress when they can review the question on
5
appeal."
In North Fulton, appellant sought to attack an agency decision and
procedure upon constitutional grounds for the first time at the superior
court level. The court of appeals indicated that the challenge came too
late for the superior court to consider it."' Although appellant had objected by letter to certain procedural irregularities before the agency, indicating an uncertainty concerning "'the extent and nature of these violations of our client's rights under the United States and Georgia
Constitutions . . .[J]' " the court found the letter "not sufficiently specific in its objection" to raise the constitutional issues.""
In State Board of Equalization v. Trailer Train Co.," 9 the State Board
of Equalization appealed a superior court holding that the composition of
the board violated constitutional separation of powers. 20 The Georgia Supreme Court reversed the lower court's judgment because appellee did
not raise the constitutional challenge before the agency, but raised it for
the first time on appeal to superior court.' 2' According to the court, the
reason for this exhaustion requirement is to give "the appropriate
body-at the first instance-an opportunity. to 'rectify the situation.' ",12
Finally, in Blackston v. State Department of Natural Resources,2 3 the
supreme court further addressed the question of the manner of raising a
constitutional issue. Appellant brought a complaint for the return of proceeds of shrimp that the Department of Natural Resources (DNR)
seized. 12 4 The agency moved to dismiss the complaint pursuant to a provision in the Game and Fish Code on the grounds that appellant filed the
action untimely. 12 8 In a brief in opposition to DNR's motion to dismiss,
appellant first raised the unconstitutionality of that statute.2 6 The trial
court, relying on Haber v. Fulton County,' 27 held that appellant must

115. See Flint River Mills v. Henry, 234 Ga. 385, 386-87, 216 S.E.2d 895, 896-97 (1975).
116. 168 Ga. App. at 803, 310 S.E.2d at 767.
117. Id. (quoting Charter's letter to Sherrill dated January 26, 1982).
118. Id.
119. 253 Ga. 449, 320 S.E.2d 758 (1984).
120. Id. at 449, 320 S.E.2d at 758.
121. Id. at 450, 320 S.E.2d at 759.
122. Id. (quoting DeKalb County v. Post Properties, 245 Ga. 214, 218, 263 S.E.2d 905,
908 (1980)).
123. 255 Ga. 15, 334 S.E.2d 679 (1985).
124. Id. at 15, 334 S.E.2d at 680.
125. Id. at 15-16, 334 S.E.2d at 680-81 (citing O.C.G.A. § 27-1.21 (1986)).
126. Id. at 16-17, 334 S.E.2d at 681.
127. 124 Ga. App. 789, 186 S.E.2d 152 (1971).
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make the constitutional attack in the complaint itself and not by brief.""
On review, the supreme court, although upholding the statute's constitutionality, rejected the basis for the trial court's decision. According to the
appellate court, appellant timely raised the constitutional challenge in its
brief in opposition to the agency's motion to dismiss. 29 The supreme
court disapproved the Haber decision and instead followed the test delineated in Richmond Concrete Products Co. v. Ward,1s0 which requires a
party to show three things to raise a constitutional question properly:
(1)plaintiff must state or point out the statute challeng[ed] with fair precision; (2) plaintiff must clearly designate the provision of the Constitution that is claimed to have been violated; and (3) plaintiff must show
how the statute violates such constitutional provision. 13
B. Declaratory Judgment
Attempts to have certain administrative rules or procedures declared
invalid had varying degrees of success in the survey period, depending
upon the availability and adequacy of other administrative remedies.
In Aldridge v. Georgia Hospitality.& Travel Association,32 a trade association brought a declaratory judgment action against a county board of
health, seeking to hold hotel, motel, and restaurant inspection fees invalid.1 3 The board moved to dismiss, contending that the association lacked
standing and failed to exhaust its administrative remedies.13 4 The trial
court rejected these contentions, and the Georgia Supreme Court affirmed.18 5 After concluding that the association had standing, the court
found that there were no administrative appeal procedures available to
the association because: (1) The APA did not apply to county boards of
health, which were not included in the Act's definition of 'agency,' and (2)
the statute governing county boards of health did not provide the association with a right to an administrative appeal. s6 Plaintiff, therefore, could
maintain the declaratory judgment action.
128. 255 Ga. at 17, 334 S.E.2d at 681-82.
129. Id. at 18, 334 S.E.2d at 682.
130. 212 Ga. 773, 774, 95 S.E.2d 677, 679 (1956), overruled on other grounds sub nom,
State v. Crane, 224 Ga. 643, 164 S.E.2d 116 (1968).
131. 255 Ga. at 18, 334 S.E.2d at 682. The reader should note that there were no available administrative remedies in Blackston in which the issue could have been raised earlier.
132. 251 Ga. 234, 304 S.E.2d 708 (1983).
133. Id. at 235, 304 S.E.2d at 710.
134. Id.
135. Id.
136. Id. at 235-37, 304 S.E.2d at 711. In construing the definition of 'agency,' the court
interpreted O.C.G.A. § 50-13-2(1) (1986). In 1986, the General Assembly amended O.C.G.A.
§ 31-5-3 to alter the standard of review for appeals of decisions of county boards of health.
See infra section IX.
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A different result occurred in a challenge to a Department of Transportation (DOT) rule regulating the maintenance of outdoor advertising
signs. Plaintiffs filed a complaint for declaratory judgment in Ledford v.
Department of Transportation'3' after the DOT served notice of an administrative hearing concerning the enforcement of the rule. The supreme
court affirmed the trial court's dismissal of the complaint. 18 The court in
Ledford reaffirmed its holding in George v. Department of Natural Resources'8" that "courts will not enjoin administrative hearings in progress
or grant declaratory relief concerning a constitutional question which
could be raised on appeal from the administrative decision."""
There was, however, an apparent relaxation of the supreme court's previous position in George and Ledford in the recent case of Moss v. Central State Hospital. 4' The Moss case arose out of an investigation into a
hospital employee's possible sexual abuse of a patient. The hospital ordered several employees to submit to a polygraph test as part of an internal investigation.'4 2 Since hospital policy dictated that an employee's refusal to submit to a polygraph test was cause for dismissal, the affected
employees filed an action seeking a declaratory judgment on their right to
refuse the test.'48 The trial court granted the hospital's motion for sum4

mary judgment.1 '

The Georgia Court of Appeals, relying upon the George decision, found
that the employees had an available administrative remedy in the form of
a State Personnel Board hearing if they refused the test and the employer
took adverse action against them.'"4 The Georgia Supreme Court reversed, finding that the available administrative remedy would not protect the employees' interest because, to pursue that remedy, the employees must refuse to take the test and risk dismissal. 6 A declaratory
judgment action, on the other hand, would cause no such risk to the employees."'4 The court in Moss emphasized that "only in rare instances"
will the requirement of exhaustion of administrative remedies be removed, as in cases when the available remedy "exacts a price which
causes it to be no remedy at all,' 44 8 such as an exposure to loss of

137.
138.
139.
140.
141.
142.
143.
144.
145.
146.
147.
148.

253 Ga. 717, 324 S.E.2d 470 (1985).
Id. at 717, 324 S.E.2d at 471.
250 Ga. 491, 299 S.E.2d 556 (1983).
253 Ga. at 717, 324 S.E.2d at 471.
255 Ga. 403, 339 S.E.2d 226 (1986), rev'g 176 Ga. App. 116, 335 S.E.2d 456 (1985).
255 Ga. at 403, 339 S.E.2d at 226.
Id.
Id.
Id. at 403-04, 339 S.E.2d at 226-27.
Id. at 404, 339 S.E.2d at 227.
Id.
Id.

1986]

ADMINISTRATIVE LAW

livelihood.' 4 '
C.

Mandamus

Mandamus is a harsh remedy that, according to statute, a court should
not grant unless a "defect of legal justice would ensue from a failure to
perform or from improper performance of [an official duty]."1 0 The right
to this extraordinary writ exists only when the petitioner has a clear legal
right to have the particular duty performed, and no other adequate remedy exists.''
In Lansford v. Cook,' 52 and Tyner v. Zant," 3 the Georgia Supreme
Court refused to approve the use of mandamus when an administrative
remedy was available. In Lansford, a teacher sought a writ of mandamus
to compel the Professional Practices Commission to issue discovery subpoenas prior to an administrative review of a decision not to renew a
teaching contract. ' " The supreme court affirmed the trial court's denial
of the writ, holding that mandamus will not lie if it appears petitioner has
not exhausted her administrative remedies. 55
The same result occurred in Tyner, in which a prison inmate filed a
petition for mandamus to obtain the removal of a disciplinary sanction
imposed upon him following a hearing.'" Because the inmate had an administrative right to appeal the imposition of the sanction, the court held
1 57
that it would not issue a mandamus.
D. Injunction
While the courts usually will not enjoin an administrative proceeding
that is already in progress, they will grant injunctive relief when an administrative proceeding does not afford the movant an adequate remedy.
The Georgia Supreme Court, in Galaxy Carpet Mills, Inc. v. Massengill,"' reviewed a judgment in favor of certain homeowners who filed suit
to enjoin a carpet mill from operating a coal-fired boiler as a nuisance.
The court in Massengill addressed defendant's contention that the homeowners had an adequate remedy in administrative proceedings before the
149. Id.
150. O.C.G.A. § 9-6-20 (1982).
151. Carnes v. Crawford, 246 Ga. 677, 678, 272 S.E.2d 690, 691 (1980); Hernandez v.
Board of Comm'rs., 242 Ga. 76, 77, 247 S.E.2d 870, 871 (1978).
152. 252 Ga. 414, 314 S.E.2d 103 (1984).
153. 255 Ga. 405, 339 S.E.2d 235 (1986).
154. 252 Ga. at 414, 314 S.E.2d at 104.
155. Id. at 415, 314 S.E.2d at 105 (citing O.C.G.A. § 20-2-1160) (Supp. 1986)).
156. 255 Ga. at 405, 339 S.E.2d at 235.
157. Id.
158. 255 Ga. 360, 338 S.E.2d 428 (1986).
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Department of Natural Resources (DNR).15 Rejecting this contention,
the court held that administrative proceedings before DNR, which had
issued a permit to the carpet mill, would not resolve the homeowners'
contentions or alter the general rules of law about private nuisances. ' "
Similarly, in Willis v. Department of Revenue,161 the DeKab County
Police arrested an individual on an unrelated charge and discovered a
large sum of cash. Appellants, who are related to the arrested individual
by blood, marriage, or business, claimed that agents of the Department of
Revenue, after becoming aware of this discovery, began auditing them to
gather information for a criminal investigation of the accused that was
unrelated to tax improprieties. 6 ' The trial court refused to grant appellants injunctive relief, holding that they had an adequate remedy at
law.'" The supreme court disagreed, finding that procedures for contesting tax returns did not provide an adequate legal remedy because the
wrong alleged, unlawful audits, could itself be illegal if the agents did not
conduct the audits for a proper statutory purpose.'"
When there is an administrative review procedure that affords an adequate remedy, the courts have not hesitated to thwart any attempt for
injunctive relief. In Newsome v.Brown,'"5 a state prison terminated an
employee who then appealed his dismissal to the State Personnel Board.
Seven days prior to his administrative hearing, the employee filed an injunctive action in superior court, alleging that his superiors "conspired to
terminate his employment and to deny him the right to appeal."' " Although the trial court enjoined further action and ordered reinstatement,
the Georgia Supreme Court reversed the decision because the employee
failed to exhaust
his administrative remedies in the pending Personnel
167
Board hearing.

The Georgia Supreme Court answered the question of whether the
judge of a superior court is authorized to grant interlocutory injunctive
relief upon judicial review of an agency decision in Georgia Public Service
Commission v. Southern Bell.'" The telephone utility filed an application for a rate increase with the Public Service Commission (PSC) and,
following evidentiary hearings, the PSC granted an increase of only about
159. Id. at 360, 338 S.E.2d at 428.
160. Id. at 361-62, 228 S.E.2d at 430.
161. 255 Ga. 649, 340 S.E.2d 591 (1986).
162. Id. at 649, 340 S.E.2d at 593.
163. Id. at 649-50, 340 S.E.2d at 593.
164. Id. at 650-51, 340 S.E.2d at 593-94.
165. 252 Ga. 421, 314 S.E.2d 225 (1984).
166. Id., 314 S.E.2d at 226.
167. Id. at 421-22, 314 S.E.2d at 226 (quoting Flint River Mills v. Henry, 234 Ga. 385,
387, 216 S.E.2d 895, 897 (1975)).
168. 254 Ga. 244, 327 S.E.2d 726 (1985).
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one-third of Southern Bell's request.1 9 Southern Bell filed a petition for
judicial review pursuant to section 50-13-19 of the Official Code of Georgia Annotated" and, as a part of its superior court proceeding, filed a
'Motion for Injunction Pending Trial,' contending that it would suffer irreparable harm if the court did not award additional money during the
pendency of the appeal.171 The superior court entered an interlocutory
injunction, finding that Southern Bell would be irreparably harmed if on
final appeal the court determined the PSC's order to be defective and the
utility was unable to collect additional sums."'
The Georgia Supreme Court reversed, holding that there is no author-3
ity for the court to issue an interlocutory injunction under the APA.1
The court distinguished an earlier case in which a court enjoined the
PSC's enforcement of a confiscatory rate as occurring before the applicability of the APA to the PSC.174 Because there is no de novo review of

agency decisions and because the APA provides explicit procedures for
presenting additional evidence, no interlocutory injunction is
authorized.'1
VI.

STANDARDS FOR JUDIciAL REVIEW

The statutory standard of judicial review of agency decisions of the
APA is as follows:
The court shall not substitute its judgment for that of the agency as to
the weight of the evidence on questions of fact. The court may affirm the
decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision if substantial rights of the appellant have been prejudiced because the administrative findings, inferences, conclusions, or decisions are:
(1) In violation of constitutional or statutory provisions;
(2) In excess of the statutory authority of the agency;
169.

Id. at 244, 327 S.E.2d at 727.

170. O.C.G.A. § 50-13-19 (1986).
171. 254 Ga. at 244, 327 S.E.2d at 727.
172. Id. at 244-45, 327 S.E.2d at 727-28.
173. Id. at 247-48, 327 S.E.2d at 729-30.
174. Id. at 245-46, 327 S.E.2d at 728 (citing Southern Bell Tel. & Tel. Co. v. Georgia
Pub. Serv. Comm., 203 Ga. 832, 49 S.E.2d 38 (1948)).
175. Id. at 246-47, 327 S.E.2d at 729-30. Under O.C.G.A. § 50-13-19(0 (1986), a party
must apply to the superior court for leave to present additional evidence in any agency
review proceeding. If the additional evidence is material and there was good cause for failure
to present it initially at the agency level, the court, in its discretion, may order the additional evidence to be taken before the agency. The court also distinguished O.C.G.A. § 5013-19(d) (1986) (authorizing the reviewing court to order a stay of an agency decision upon
appropriate terms for good cause shown). The court refused to equate a stay by an appellate
court with an interlocutory injunction. 254 Ga. at 247, 327 S.E.2d at 729-30.
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(3) Made upon unlawful procedure;
(4) Affected by other error of law;
(5) Clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or
(6) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.176
During the survey period, the supreme court and the court of appeals
focused on the fifth and sixth grounds above for judicial review.
A.

The 'Any Evidence Rule'

In 1978, the Georgia Supreme Court in Hall v. Ault 1 77 affirmed the
Georgia Court of Appeals' construction of the 'clearly erroneous' standard
of the APA in earlier cases.1 7 8 In what has become known as the 'any
evidence rule,' an appellate tribunal is required to affirm an agency's decision if there is any evidence in the record to substantiate that agency's
factual findings and legal conclusions. 7 ' In Ault, Justice Hall strongly
dissented, preferring to adopt the 'substantial evidence' test used in reviewing agency decisions under the Federal Administrative Procedure
Act.16 0
The Georgia Supreme Court confronted a second opportunity to modify its 1978 holding with the case of Lasseter v. Georgia Public Service
Commission. 1s' Lasseter concerned a challenge to certain rates the PSC
approved. The court once again equated the 'clearly erroneous' standard
under Official Code of Georgia Annotated section 50-13-19(h)(5) with the
'any evidence rule,' reaffirming that reviewing courts cannot substitute
their judgment for that of an administrative agency if there is any evidence to support the agency's findings.6 2 In Lasseter, the supreme court
stated, "[a]ppellants invite us to overrule Hall v.Ault, but we decline to
do so."ro s
The difficult burden placed upon appellants seeking to show that there
is no support for a particular agency's decision is evident from a review of
176. O.C.G.A. § 50-13-19(h) (1986).
177. 240 Ga. 585, 242 S.E.2d 101 (1978).
178. See Georgia Dep't of Human Resources v. Holland, 133 Ga. App. 616, 211 S.E.2d
635 (1974); Georgia Real Estate Comm'n v. Hooks, 139 Ga. App. 34, 227 S.E.2d 864 (1976).
179. 240 Ga. at 586, 242 S.E.2d at 102.
180. Id. at 587-88, 242 S.E.2d at 102-03 (Hall, J., dissenting). See 5 U.S.C. § 706 (1982);
City of Pompano Beach v. FAA, 774 F.2d 1529 (11th Cir. 1985).
181. 253 Ga. 227, 319 S.E.2d 824 (1984).
182. Id. at 231-32, 319 S.E.2d at 829.
183. Id. See also Howkins v. Caldwell, 587 F. Supp. 98, 105-06 (N.D. Ga. 1983), aff'd,
749 F.2d 731 (11th Cir. 1984), cert. denied, 471 U.S. 1117 (1985) (the 'any evidence' rule
does not violate due process).
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the recent cases applying the 'any evidence rule. 1 8 4 Perhaps the one case
that typifies the appellate courts' reluctance to reverse agency administrative decisions on an evidentiary basis is Department of Transportation v. Sapp Outdoor Advertising Co. ' 0s In this case, DOT denied an application to have an outdoor advertising sign reclassified from a
nonconforming sign to a conforming sign in order to raise the sign's
height.'" DOT concluded that the activity in issue could not be classified
as commercial under the Georgia Code of Public Transportation, but
made no explicit factual finding. '87 Although the superior court reversed
DOT, the court of appeals reinstated the agency's decision by holding
that DOT's factual finding on the issue of commercial activity was implicit from its legal conclusion and that the superior court violated the
'any evidence rule' in substituting its judgment on the facts for that of
the agency.' s s
B.

Abuse of Discretion

Although not directly decided on APA grounds, two recent appellate
decisions do suggest what would and would not constitute an abuse of
discretion by an agency in reaching its decision. In Arras v. Herrin,'" the
Camden County Board of Commissioners refused to grant an application
for an alcohol beverage license to a convenience store operator because
the location for the proposed business was improper. The evidence revealed that the commissioners had never before denied such a license to
an operator of a convenience store.100 The commissioners never argued
that the applicant failed to comply with the local beverage ordinance, but
based their denial upon another ordinance giving them full authority in
their 'absolute discretion' to determine whether the applicant was fit and
whether the location was proper and in the county's best interests."' Although the superior court denied the applicant's writ of mandamus, the
Georgia Supreme Court reversed.'"9 According to the court, principles of
due process prohibit the commissioners from denying a license under the

184. E.g., Terry v. Houston County Bd. of Educ., 178 Ga. App. 296, 342 S.E.2d 774
(1986); Johnson v. Ellis, 174 Ga. App. 861, 331 S.E.2d 884 (1985); Department of T.ansp. v.
Sapp Outdoor Advertising Co., 171 Ga.App. 228, 319 S.E.2d 87 (1984); Quarterman v. Edwards, 169 Ga. App. 300, 312 S.E.2d 643 (1983).
185. 171 Ga. App. 228, 319 S.E.2d 87 (1984).
186. Id. at 228, 319 S.E.2d at 87.
187. Id. at 229, 319 S.E.2d 88 (citing O.C.G.A. §§ 32-6-71(7)(D), (F) (1985)).
188. Id. at 229-30, 319 S.E.2d at 88.
189. 255 Ga. 11, 334 S.E.2d 677 (1985).
190. Id. at 11, 334 S.E.2d at 678.
191. Id. at 11-12, 334 S.E.2d at 678.
192. Id. at 11, 334 S.E.2d at 677.

MERCER LAW REVIEW

[Vol. 38

'absolute discretion' language of a local ordinance when there are specific
objective standards in the beverage ordinance that the applicant satisfies.193 In Arras, the supreme court held that absolute discretion without
any reference to ascertainable standards constitutes and invites abuse.'"
As long as an agency considers certain objective standards, it does have
the discretion to consider other relevant criteria. The case of DeKalb
County v. Metro Ambulance Service'" illustrates this point. The Official
Code of Georgia Annotated title 31, chapter 11 authorizes the Department of Human Resources (DHR) to administer the Emergency Medical
Services Communications Program, which, among other functions, provides for the coordinated delivery of ambulance service.'"1 DHR selected
a regional council under this code provision to issue a recommendation to
DHR's designee regarding the designee's allocation of ambulance service.'" Although the council included Metro Ambulance Services in its
recommendation, the agency's designee rejected that recommendation."'
The supreme court reversed the decision of the superior court setting
aside the designee's final decision.'" According to the appellate court, the
statutory criteria under which the designee reviewed the council's recommendation did not place upon the designee the same limited standard of
review that binds the judiciary in reviewing administrative decisions.2"
The court found that the agency had the discretion to make a determination based upon relevant considerations not specifically part of the statutory criteria.2 01 The court also noted that no abuse of discretion occurred
in this case since the agency's designee considered numerous other statutory factors.202
VII.

APPEALS FROM SUPERIOR COURT

Under the Official Code of Georgia Annotated section 5-6-35,03 any appeal taken from a decision of a superior court that reviews a decision of a
state or local administrative agency must be made by application for discretionary appeal to the appropriate appellate court.2 4 Although the lan193.

Id. at 12, 334 S.E.2d at 679.

194. Id.
195. 253 Ga. 561, 322 S.E.2d 881 (1984).
196.

O.C.G.A. §§ 31-11-2, -3 (1985).

197.
198.
199.
200.
201.
202.

253 Ga. at 561, 322 S.E.2d at 883.
Id. at 561-62, 322 S.E.2d at 883.
Id. at 562, 322 S.E.2d at 883.
Id. at 564, 322 S.E.2d at 885.
Id.
Id.

203. O.C.G.A. § 5-6-35 (Supp. 1986).

204. Id.
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guage of the discretionary appeal provision is clear and unambiguous,
several appellants during the survey period attempted, albeit unsuccessfully, to file direct appeals from superior court reviews of administrative
decisions.
In Heiny v. Department of Public Safety,205 the superior court affirmed
the Department of Public Safety's decision to suspend a driver's license
under the provisions of Georgia's implied consent law, and the driver filed
a direct appeal with the Georgia Court of Appeals. The court dismissed
the appeal for failure to comply with section 5-6-35, which "must be followed as a necessary prerequisite to secure discretionary appellate review
of decisions of superior courts reviewing decisions of state administrative
''20 6
agencies.
207
In Schieffelin & Co. v. Strickland,
a producer of distilled spirits and
imported wines contested an order of the State Revenue Commissioner
that denied the distiller's proposed reduction of wholesalers in Georgia
from five to one.2 08 Schieffelin, the distiller, appealed to superior court to
contest the Commissioner's adverse action by filing the following separate
proceedings: a petition for certiorari, a complaint for injunctive relief, a
petition for review under the APA, and an administrative appeal under
the Revenue Code. 209 The superior court consolidated these actions,
treated them as one petition for judicial review under the APA, and affirmed the Commissioner's administrative order.2 10 Instead of filing an
application to appeal under section 5-6-35 of the Official Code of Georgia
Annotated, Schieffelin filed a direct appeal to the Georgia Supreme
Court 211
The appellate court rejected Schieffelin's contention that he had a right
to a direct appeal because of the denial of injunctive relief. The court
held that the distiller had an adequate remedy at law by filing a petition
for judicial review under section 50-13-19 of the Code, that the lower
court correctly consolidated all proceedings as such a petition, and that
Schieffelin should have filed an application for discretionary appeal under
section 5-6-35 of the Code.2
The appellate courts have concluded that a party may apply for discretionary appeal only from a final order of a superior court reviewing an
administrative decision. In State Health PlanningReview Board v. Pied-

205.
206.
207.
208.
209.
210.
211.
212.

169 Ga. App. 37, 311 S.E.2d 848 (1983).
Id. at 37, 311 S.E.2d at 848.
253 Ga. 385, 320 S.E.2d 358 (1984).
Id. at 385, 320 S.E.2d at 358.
Id. at 385-86, 320 S.E.2d at 359.
Id. at 386, 320 S.E.2d at 359.
Id.
Id. at 387, 320 S.E.2d at 360-61.

40
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mont Hospital, Inc.,21 3 the State Health Planning Agency denied two hospitals their applications for certificates of need.2 1 4 The Health Planning
Review Board dismissed the hospitals' appeals based upon the Review
Board's application of an agency regulation known as the "cardiac surgery rule."2 15 The hospitals appealed these dismissals to the Superior
Court of Fulton County.2 6 The trial court reversed the first review board
dismissal because the cardiac surgery rule violated the State Health Plan.
The court reversed the second review board dismissal because the Board's
interpretation of the rule constituted an improper usurpation by the
planning agency of the Board's function.2 17 The effect of each ruling was
21 8
to remand the cases back to the Board for further proceedings.
The Georgia Court of Appeals, although initially granting the hospitals'
applications to appeal the trial court's remand orders, dismissed the appeals as improvidently granted. 21' The court applied Howell v. Harden,2 0
in which the Georgia Supreme Court held that the interlocutory appeal
procedure in section 5-6-34 of the Official Code of Georgia Annotated
does not apply to the APA, which itself does not permit appellate court
review unless the superior court has rendered a final judgment.22 1 Since a
remand order is not a final judgment, the appellate court had no jurisdic222
tion to consider the hospitals' applications for appeal.
What is or is not a final judgment is not always clear. In Tri-State
Building & Supply, Inc. v. Reid,'2" the Administrator of the Office of
Consumer Affairs issued an investigative demand of Tri-State requesting
the production of certain information and documents. Tri-State filed a
superior court action to quash the demand, and the trial court granted
the Administrator's motion for summary judgment.2 2 ' Tri-State filed a direct appeal to the Georgia Supreme Court, and the Administrator moved
to dismiss the appeal on two grounds.2 5 The Administrator contended
that since the administrative proceeding against Tri-State had not been
concluded, there was no final judgment to appeal226 The court found,

213.
214.
215.
216.
217.
218.
219.
220.
221.
222.
223.
224.
225.
226.

173 Ga. App. 450, 326 S.E.2d 814 (1985).
Id. at 450, 329 S.E.2d at 815.
Id. at 450-51, 329 S.E.2d at 815.
Id. at 451, 329 S.E.2d at 815.
Id.
Id.
Id.
231 Ga. 594, 203 S.E.2d 206 (1974).
173 Ga. App. at 451, 326 S.E.2d at 815.
Id.
251 Ga. 38, 302 S.E.2d 566 (1983).
Id. at 38, 302 S.E.2d at 567.
Id.
Id.
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however, that the trial court's grant of summary judgment terminated
Tri-State's complaint for an order to set aside the investigative demand,
and the trial court's decision was, therefore, final and appealable.2 2 The

supreme court, however, agreed with the Administrator's contention that
the appeal should be dismissed for failure to file an application for discretionary appeal, because the issuance of an investigative demand was an
agency decision for purposes of section 5-6-35 of the Official Code of
Georgia Annotated.2
VIII.

OPEN RECORDS

Georgia's Open Records Act, by its own terms, is extremely broad in
requiring disclosure of most public records:
All state, county, and municipal records, except for those which by order of a court of this state or by law are prohibited from being open to
inspection by the general public, shall be open for a personal inspection
of any citizen of this state at a reasonable time and place; and those in
charge of such records shall not refuse this privilege to any citizen.2 '
The principal exception to this general pronouncement is for those
records "required by the federal government to be kept confidential or to
the disclosure of which would be an inmedical records and similar ' files,
0
vasion of personal privacy." "3
The Georgia Supreme Court rendered several significant decisions during the survey period concerning the issue of whether state or local agencies can treat certain public records as confidential. These holdings were
consistent in mandating disclosure under the Open Records Act.
The court strongly disapproved a hospital authority's refusal to provide
information concerning the names, salaries, and job titles of certain hospital employees when two Augusta newspapers requested this information. In Richmond County Hospital Authority v. Southeastern Newspapers Corp.,3 the court rejected the hospital authority's contention that
these admittedly public records fell within the confidentiality exception
of section 50-18-72(a) of the Official Code of Georgia Annotated. First,
there was no federal law requiring the records to be kept confidential.'"
Second, by analogizing the general "invasion of personal privacy '.... ex227.

Id. at 38-39, 302 S.E.2d at 567.

228.

Id. at 39, 302 S.E.2d at 567-68 (citing O.C.G.A.

229.
230.

O.C.G.A. § 50-18-70(a) (1986).
Id. § 50-18-72(a).

231. 252 Ga. 19, 311 S.E.2d 806 (1984).
232. Id. at 19, 311 S.E.2d at 807.
233. Id.

§

5-6-35 (Supp. 1986)).
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ception to actual tortious conduct, the court found no tortious elements
would be present in such a disclosure.2 3 4 After applying the balancing test
previously formulated in Houston v. Rutledge2 35 and iterated in Athens
Observer, Inc. v. Anderson2 3 the court found "strong public policy of
this state in favor of open government" outweighed any potential harm
resulting from disclosure2 '
The court also rejected an attempt by local tax authorities to withhold
ad valorem tax records after a neighboring taxpayer made an open
records request. In Pensyl v. Peach County,2 8 the court again found no
justification for keeping these public records confidential. The court
noted that while the General Assembly specifically exempted intangible
personal property tax records from inspection in the Revenue Code, there
23
was no corresponding provision for ad valorem property tax records.
Finally, in Irvin v. Macon Telegraph Publishing Co.,"' the supreme
court considered the issue of whether Georgia Bureau of Investigation
records of a completed investigation of Department of Agriculture employees placed in each employee's personnel file were subject to disclosure. The court concluded that since the records were "prepared and
maintained in the course of the operation of a public office, 2 4 1 they were
indeed public records. The court again rejected the state's contention
that public records were limited to "written memorials of completed
acts."24 The investigatory records in Irvin did not become 'private' by
their placement in the employees' personnel files.2 48 Because application
of the balancing test weighed in favor of disclosure, the court ordered
2
release of the records in Irvin. "

234. Id. at 19-20, 311 S.E.2d at 807.
235. 237 Ga. 764, 229 S.E.2d 624 (1976). The Georgia Supreme Court stated that when a
controversy concerning disclosure of public records is present, "the judiciary must balance
the interest of the public in favor of inspection against the interest of the public in favor of
noninspection in deciding this issue." Id. at 765, 229 S.E.2d at 626.
236. 245 Ga. 63, 263 S.E.2d 128 (1980).
237. 252 Ga. at 20-21, 311 S.E.2d at 808. The court also approved an award of attorney's
fees to the prevailing party as authorized under O.C.G.A. § 50-18-73 (1986). 252 Ga. at 21,
311 S.E.2d at 808.
238. 252 Ga. 450, 314 S.E.2d 434 (1984).
239. Id. at 451, 314 S.E.2d at 436 (citing O.C.G.A. § 48-6-43 (1982)).
240. 253 Ga. 43, 316 S.E.2d 449 (1984).
241. Id. at 44, 316 S.E.2d at 451.
242. Id. at 43-44, 316 S.E.2d at 451. In Irvin, the court explicitly held that the definition
of public records found in Georgia's Sunshine Law, O.C.G.A. § 50-14-1(b) (1986), did not
apply to the Open Records Act. 253 Ga. at 43-44, 316 S.E.2d at 451.
243. Id. at 45, 316 S.E.2d at 451-52.
244. Id., 316 S.E.2d at 452.
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IX.

SIGNIFICANT NEW LEGISLATION

The following constitutes a brief synopsis of significant legislation affecting administrative law the Georgia General Assembly enacted at the
1986 session.
A.

Georgia Securities Act

The legislature amended section 10-5-13 of the Act to enlarge the authority of the Commissioner of Securities to impose administrative sanctions and to seek civil penalties upon a showing of a violation of the
Act.246

B. Metropolitan River Protection Act
Section 12-5-445(d)(2) of the Act provides for appeal under the APA
from findings of the Director of the Environmental Protection Division of
the Department of Natural Resources respecting applications for landdistributing activity.'"

C. Education-PublicSchool Teachers
Sections 20-2-940 and 942 of the Official Code of Georgia Annotated
suspension, or reprimand
change certain procedures for the termination,
7
of tenured public school teachers.24
D. Education-Appeals From Local School Boards
Section 20-2-1160(a) of the Official Code of Georgia Annotated requires
local school boards, when construing and administering school law, to give
parties written notice of the boards' decisions and to advise them of the
right to appeal to the State Board of Education.' 8
E. County Boards of Health
Section 31-5-3 of the Official Code of Georgia Annotated changes provisions relating to administrative review of decisions so that superior court
similar to judicial review
appeal is not de novo, but is based on standards
2 9
4
Act.
Procedure
Administrative
the
under
245. O.C.G.A. § 10-5-13 (Supp. 1986).
246. Id. § 12-5-445(d)(2).
247. Id. §§ 20-2-940, -942.
248. Id. § 20-2-1160(a).
249. Id. § 31-5-3. Compare Aldridge, 251 Ga. 234, 304 S.E.2d 708, in which the Georgia
Supreme Court held, in part, that APA appeal procedures do not apply to county boards of
health.
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State Health Planning Agency

Section 31-6-44 of the Official Code of Georgia Annotated provides that
the Health Planning Agency no longer has the right to appeal a decision
of the Health Planning Review Board.25 0
G. State Examining Boards-Ceaseand Desist Orders
Section 43-1-20.1 of the Official Code of Georgia Annotated authorizes
the issuance of administrative cease and desist orders to persons engaging
without a license in the professions and businesses licensed by examining
boards.251 The Act also provides for administrative fines of up to $500.00
25 2
for each violation of such an order.
H.

Occupation Regulation Review Law

Title 43, chapter 1A of the Official Code of Georgia Annotated creates
the Georgia Occupation Regulation Review Council to evaluate new pro253
posals for state regulation of businesses or professions
I.

Respiratory Care PracticesAct

Sections 43-34-140 through 151 of the Act provide for the licensing,
regulation, and control of respiratory care professionals, certified respiratory therapy technicians, and registered respiratory therapists who care
for patients with pulmonary and cardiac deficiencies.2" The Composite
State Board of Medical Examiners will administer the Act.2 5
J.

Children and Youth Act

Section 49-5-12 of the Act authorizes the Department of Human Resources to issue restricted child care licenses.2 " The Act also provides for
the applicability of the APA to Department actions revoking or refusing
257
to issue a license or imposing a civil penalty for violations of the Act.
Sections 49-5-90 and 49-5-92 of the Act permit the Department of
250. O.C.G.A. § 31-6-44 (Supp. 1986).
251. Id. § 43-1-20.1.
252. Id. The General Assembly also extensively revised several acts regulating various
professions and businesses, including barbers (O.C.G.A. tit. 43, ch. 7), chiropractors (Id. ch.
9), cosmetologists (Id. ch. 10), psychologists (Id. ch. 39), and real estate brokers and salespersons (Id. ch. 40).
253. Id. tit. 43, ch. 1A.
254. Id. § 43-34-140 to -151.
255. Id.
256. Id. § 49-5-12.
257. Id.
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Human Resources to order emergency relocation of residents in child care
institutions and provides for the administrative review of these emergency orders.""

258. Id. § 49-5-90, -92.

