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I. CASE OR CONTROVERSY

In Angora Enterprises v. Condominium Association of Lakeside Vil-
lage,' appellant Angora sought review of the district court's dismissal of
Angora's declaratory judgment action. This case evolved out of a separate
lawsuit between the same parties in a Florida state court.2 In that suit,
the condominium association, as plaintiff, attacked a condominium recre-
ation lease that provided for periodic escalation of rent based on a cost-
of-living index. Angora, as assignee of the condominium's developer, was
a defendant in the state court suit.8 The lease contained a clause in which
the parties agreed to incorporate the Florida Condominium Act,4 as
amended from time to time. The Florida Supreme Court, in response to
certified questions, concluded that a 1977 amendment to that Act prohib-
ited the enforcement of such a clause.5

Subsequent to the Florida Supreme Court's ruling, but before filing an
answer in the state court case, Angora brought a declaratory judgment
action in federal court, seeking a ruling that the lease's incorporation of
Florida law "as the same may be amended from time to time" did not
constitute a knowing and voluntary waiver of Angora's federal constitu-
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1. 796 F.2d 384 (11th Cir. 1986).
2. Id. at 385.
3. Id.
4. FLA. STAT. ANN. § 718 (1979 & Supp. 1986).
5. Angora Enters. v. Cole, 439 So. 2d 832, 834-35 (Fla. 1983), cert. denied, 466 U.S. 927

(1984).
6. 796 F.2d at 386.
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tional rights against impairment of contracts.7 The condominium associa-
tion opposed treatment of the issue on the merits, asserting that it had
already been raised and determined by the Florida court. By holding that
the Florida state court had resolved only a contractual issue, and not a
constitutional one, the district court found that the determination of the
Florida appellate court did not collaterally estop the federal plaintiffs.'
The district court held, however, that raising the constitutional issue did
not create a true case or controversy, since the constitutional issue would
arise only if the condominium association were otherwise successful in its
state court action.s

The Eleventh Circuit held that the district court was in error.10 It held
that an anticipated defense in a pending state action may, under certain
circumstances, provide a case or controversy for purposes of having a fed-
eral court hear a case." Citing leading commentators in the field,'12 the
Eleventh Circuit held that the anticipated defense in this instance would
be sufficient to satisfy the case or controversy requirement."

II. RIPENESS

In Whitney v. Heckler,'4 three doctors appealed a district court judg-
ment upholding the constitutionality of certain provisions of section 2306
of the Deficit Reduction Act of 1984." Appellants sought to be 'nonpar-
ticipating' physicians under the Act, and raised constitutional arguments
against provisions of the Act that limited the fees 'nonparticipating' phy-
sicians could charge their Medicare patients."

Prior to making an election whether to be 'participating' or 'nonpartici-
pating' physicians, appellants filed suit, seeking a temporary restraining

7. Id.
8. Id.
9. Id. at 387.

10. Id.
11. Id.
12. 10A C. WRIGHT, A. MILLER & M. KANE, FEDERAL PRACTICE AND PROCEDURE- CIVIL 2D §

2757 (1983).
13. 796 F.2d at 389. The court vacated and remanded the case to the district court. In

dicta, the court of appeals opined that the district court could refuse to address the merits
of the claim by resort to its inherent discretion to entertain a declaratory action. Id. at 387.

14. 780 F.2d 963 (l1th Cir.), cert. denied sub nom. Whitney v. Bowen, 107 S. Ct. 65
(1986).

15. Deficit Reduction Act of 1984, Pub. L. No. 98-369, § 2306, 98 Stat. 494 (codified at
42 U.S.C. §§ 1395u(b)(4), (h-j) (Supp. III 1985)).

16. 780 F.2d at 965. Under § 2306(c) of the Deficit Reduction Act of 1984, a nonpartici-
pating physician may not charge a Medicare patient in excess of the physician's actual
charges for the calendar quarter beginning on April 1, 1984. 42 U.S.C. § 1395u(j) (Supp. III
1985).
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order against the operation of section 2306.1 The district court refused to
grant them a temporary restraining order.18

Subsequently, and after making an election to become 'nonparticipat-
ing' physicians, appellants amended their complaint, alleging that they
were 'nonparticipating' physicians and that they planned to raise their
fees, contrary to the terms of section 2306.18 Again, the court upheld the
constitutionality of section 2306.20

On appeal, appellee argued that appellants' challenge to the temporary
fee freeze was not ripe for judicial resolution because the doctors had not
yet actually raised their fees." The court cited an oft-quoted definition of
ripeness2" and concluded that because this lawsuit was purely a constitu-
tional attack on section 2306 and presented purely legal questions, the
time was perfect to decide the issue.23 Moreover, because section 2306
mandates civil penalties for those who raise their fees in violation of the
Act,24 the court concluded that the issue was ripe for judicial review:

[Djeferring resolution of the constitutionality of § 2306 will force appel-
lants to choose between complying with the temporary fee freeze and
risking sanctions by raising their rates. It is well established that an issue
is ripe for judicial review when the challenging party is placed in the
dilemma of incurring the disadvantages of complying or risking penalties
for non-compliance."8

III. MOOTNESS

In Burnett v. Kindt," appellant, the warden at a federal prison camp,
appealed from a writ of habeas corpus issued by the district court. The
writ required appellant to make appellee available for a parole hearing
before the United States Parole Commission. At the time the appeal was
heard, appellant had already voluntarily complied with the writ, and the

17. 780 F.2d at 967.
18. Whitney v. Heckler, 603 F. Supp. 821, 829 (N.D. Ga. 1985), af'd, 780 F.2d 963 (11th

Cir.), cert. denied sub nom. Whitney v. Bowen, 107 S. Ct. 65 (1986).
19. 780 F.2d at 967-68.
20. Id. at 968.
21. Id. at 968-69 n.6.
22. To determine whether an issue is ripe for judicial review, a court must evaluate (1)

"the fitness of the issues for judicial decision," and (2) "the hardship to the parties of with-
holding court consideration." Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967),
cited in 780 F.2d at 969 n.6.

23. 780 F.2d at 969 n.6.
24. 42 U.S.C. § 1395(j)(2)(B).
25. Id. The court heard the appeal on the merits and upheld the judgment of the district

court. Id. at 975.
26. 780 F.2d 952 (l1th Cir. 1986).
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Parole Commission had ordered. the appellee released from custody.2"
The court dismissed the appeal as moot." Although the warden sought

a declaration that he did not have to provide appellee access to the parole
hearing, a ruling in the warden's favor would do nothing more than an-
swer a hypothetical question since appellee had already been released.
The court held that voluntary compliance with an injunctive order, such
as the writ, moots an appeal when, as here, the appellate court can grant
the complying appellant no relief.""

In dicta, the court explained two methods that appellant could have
used to obtain appellate review of the district court's order. First, he
could have obtained a stay of the order from the district court, or if de-
nied, from the appellate court. If a stay issued, he could have obtained
the judicial review he was now seeking."0 In the alternative, he could have
refused to comply with the order, suffered a contempt adjudication, and
challenged the validity of the injunctive order in an appeal from the con-
tempt adjudication. Since appellant chose neither of those methods, the
issue was moot.

IV. STANDING

In Church of Scientology Flag Service Organization v. City of Clear-
water,' 2 several organizations brought actions challenging the validity of a
repealed ordinance and a successor ordinance regulating charitable solici-
tations.3 The district court declared the first ordinance unconstitutional
and permanently enjoined its enforcement, and declared the second ordi-
nance facially constitutional.34

The Eleventh Circuit held that the issue of the validity of the repealed
ordinance was moot and should not have been decided.2 5 Further, the
court of appeals held that the record contained no facts to support the
district court's implied finding that religious organizations challenging the
ordinance had standing." Despite the city's informing the court that the
city would not challenge the standing of the plaintiffs, the court found
that standing was not present and could not be acquired merely because

27. Id.
28. Id. at 954.
29. Id. at 955.
30. Id.
31. Id.
32. 777 F.2d 598 (11th Cir. 1985), cert. denied, 106 S. Ct. 1973 (1986).
33. Id. at 600.
34. Id.
35. Id.
36. Id. at 606.
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the defendant raised no objection. 7 The court concluded that standing is
a matter of the case or controversy requirement and found no facts in the
record to indicate that plaintiffs in fact had a real or threatened injury
that could be fairly traceable to the challenged action and redressed by a
favorable ruling."

V. SOVEREIGN IMMUNITY

In Terrell v. United States,3" plaintiff filed suit to recover for injuries
incurred when he fell through a hole in an old bridge that was then serv-
ing as a fishing pier.40 The bridge was located at a site owned by the
United States, which had given an easement to the Florida Department
of Transportation (DOT).'

Plaintiff filed suit in federal court and obtained a judgment against the
DOT.42 On appeal, the DOT argued that Florida had not consented to
suit in federal court and that the suit was, therefore, barred by sovereign
immunity.'2 Under old Florida law, the government waived sovereign im-
munity in tort actions." After plaintiff filed suit, however, the legislature
amended the statute." As amended, the statute explicitly states that
Florida does not waive its sovereign immunity from tort suits brought in
federal court,'4 and the court of appeals found that Florida had never
implicitly waived its sovereign immunity in federal courts.'7

Based on a reading of the Florida statute, the appellate court held that
Florida had waived its immunity from tort actions filed in state court, but
had not waived immunity for actions brought in federal courts.'0 Plaintiff
argued that the eleventh amendment did not bar his suit: First, because
the DOT had filed a pretrial stipulation consenting to federal court juris-
diction;' 9 second, because pendent jurisdiction allowed for suit to be filed
in federal court;60 and last, because dismissing the DOT was 'patently un-
fair' in that the stipulation had lulled plaintiff into not suing the DOT in

37. Id.
38. Id. at 607.
39. 783 F.2d 1562 (11th Cir. 1986).
40. Id. at 1563.
41. Id. at 1564.
42. Id. at 1563.
43. Id. at 1564.
44. FLA. STAT. § 768.28(1), (5) (1985).
45. FLA. STAT. § 768.28(16) (Supp. 1986).
46. Id.
47. 783 F.2d at 1564.
48, Id. at 1565.
49. Id.
50. Id.
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state court until after the statute of limitations had expired. 1 The court
rejected these arguments. Addressing the first argument, the court ob-
served that the parties had filed a pretrial stipulation indicating that the
district court had jurisdiction over the DOT based on pendent party ju-
risdiction." The court of appeals held that while states could waive elev-
enth amendment immunity, parties may not utilize pendent party juris-
diction to allow federal courts to hear cases that otherwise would be
barred by the eleventh amendment." With respect to plaintiff's second
argument concerning pendent jurisdiction, the court cited Pennhurst
State School and Hospital v. Halderman," in which the Supreme Court
held that "neither pendent jurisdiction nor any other basis of jurisdiction
may override the Eleventh Amendment.""5

Plaintiff's third argument held some appeal for the court. Because of
the pretrial stipulation, plaintiff allowed the state statute of limitations
governing the action to expire. If the trial court's decision was over-
turned, plaintiff would be without a remedy against the DOT. Again cit-
ing Pennhurst, the appeals court held, however, that the judgment
against the DOT could not be upheld."

In Fincher v. Florida Department of Labor and Employment Secur-
ity-Unemployment Appeals Commission,7 plaintiff filed an action pur-
suant to 42 U.S.C. § 1985," alleging that the Commission had violated
the due process and equal protection clauses of the fourteenth amend-
ment by denying plaintiff unemployment compensation benefits." Find-
ing that the eleventh amendment barred the claim, the district court dis-
missed the suit.60 The Eleventh Circuit affirmed.61

The court of appeals held that a determination that the eleventh
amendment protects an arm of the state is based on an assessment of the
entity's function and character under state law." The state's degree of
control over the entity and the fiscal autonomy of the entity are crucial

51. Id. at 1566.
52. Id. at 1565-66.
53. Id. at 1565.
54. 465 U.S. 89 (1984).
55. 783 F.2d at 1565 (quoting Pennhurst, 465 U.S. at 121).
56. "Nonetheless, the United States Supreme Court has firmly stated that 'considera-

tions of judicial economy, convenience, and fairness to litigants' are policy considerations
that 'cannot override the constitutional limitation on the authority of the federal judiciary
to adjudicate suits against a State."' Id. at 1566 (quoting Pennhurst, 465 U.S. at 121-23).

57. 798 F.2d 1371 (11th Cir. 1986), cert. denied, 107 S. Ct. 1262 (1987).
58. 42 U.S.C. § 1985 (1982).
59. 798 F.2d at 1371.
60. Id.
61. Id.
62. Id.
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factors in the determination.6
3 Applying these factors, the court found

that the eleventh amendment barred this claim unless Congress or the
state being sued waived sovereign immunity." Since neither Congress nor
the state had acted, the district court had properly dismissed the suit."

VI. JURISDICTION AND VENUE

A. Personal Jurisdiction

In Jackam v. Hospital Corp. of America Mideast," plaintiff Jackam
brought a breach of contract action against his former employer, Hospital
Corporation of America Mideast (HCAME). The district court dismissed
the suit, which plaintiff had filed in the Northern District of Georgia, be-
cause the court found that it had no personal jurisdiction over HCAME. 7

The contract, which was to be performed in Saudi Arabia, contained a
paragraph twelve," which the trial court found to be a choice of law pro-
vision and not a forum selection clause.69

On appeal, the Eleventh Circuit held that a trial court should deny a
motion to dismiss for lack of personal jurisdiction when the plaintiff al-
leges facts sufficient to support a reasonable inference that the defendant
can be subjected to a court's jurisdiction.70 Here, plaintiff had argued that
HCAME consented to jurisdiction in the Northern District of Georgia as
a result of language contained in paragraph twelve of the contract. 1 In
opposing defendant's motion to dismiss, plaintiff submitted an affidavit
addressing how he had come upon his interpretation that paragraph
twelve allowed jurisdiction over HCAME in Georgia. 72 The trial court,

63. Id.
64. Id. at 1372.
65. Id.
66. 800 F.2d 1577 (11th Cir. 1986).
67. Id. at 1578.
68. Paragraph twelve states as follows:

This Agreement shall be construed in accordance with the Laws and Regulations
of the Kingdom of Saudi Arabia. The Employee agrees that he may seek resolu-
tion of any claims arising under this Agreement under the Saudi Labor and Work-
men's Law or the laws of the country of which he is a citizen but not both. The
Employee hereby waives any and all rights to seek such resolution under the
Saudi Labor and Workmen's Law in the event he seeks such resolution under the
laws of the country of which he is a citizen and hereby waives any and all rights to
seek such resolution under the laws of the country of which he is a citizen in the
event he seeks such resolution under the Saudi Labor and Workmen's Law.

Id.
69. 800 F.2d at 1579.
70. Id. at 1580.
71. Id.
72. Id. at 1582.
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however, rejected his interpretation." On appeal, the Eleventh Circuit of-
fered three possible interpretations of paragraph twelve. The court held
that at least two of its interpretations could make paragraph twelve a
forum selection, and not a choice of law, provision. 74 Given plaintiff's affi-
davit, as well as the possibility of the different interpretations, the appel-
late court reversed the lower court and remanded the case.75 Plaintiff
would then have an opportunity to take discovery and develop the record
further so that he could allege facts that would support a reasonable in-
ference of jurisdiction in Georgia.76

Plaintiff in Banton Industries v. Dimatic Dye & Toot Co.," was an Ala-
bama corporation that manufactured and distributed garden tillers con-
taining pulleys.75 Defendant, a manufacturer of pulleys, was not an Ala-
bama corporation and had its principal place of business in Omaha,
Nebraska. In early 1985 plaintiff placed an unsolicited order for the
purchase of more than 2,400 pulleys from defendant. Defendant shipped
the pulleys F.O.B. Omaha. Subsequently, plaintiff sued in an Alabama
federal court, alleging that defendant breached an express or implied war-
ranty by furnishing defective pulleys."1 Defendant filed a motion to dis-
miss for lack of personal jurisdiction, and the district court granted the
motion."0

In affirming, the court of appeals in its majority opinion cited Interna-
tional Shoe Co. v. Washington,1 the seminal case in the judiciary's at-
tempt to define what relationship must exist between a nonresident and
the forum state for personal jurisdiction purposes. The majority also cited
the Supreme Court's decision in World-Wide Volkswagen Corp. v. Wood-
son,' particularly noting the Court's holding that personal jurisdiction
exists when "defendant's conduct and connection with the forum State
are such that he should reasonably anticipate being haled into court
there."' 8

In affirming the dismissal, the court emphasized the following consider-
ations. First, defendant was not an Alabama corporation." Second, de-
fendant had no contacts with Alabama other than the sale of goods to an

73. Id. at 1581.
74. Id. at 1582.
75. Id. at 1583.
76. Id. at 1582-83.
77. 801 F.2d 1283 (11th Cir.), reh'g denied, 806 F.2d 1070 (11th Cir. 1986) (en banc).
78. Id. at 1284.
79. Id.
80. Id.
81. 326 U.S. 310 (1945).
82. 444 U.S. 286 (1980).
83. Id. at 297.
84. 801 F.2d at 1284.
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Alabama resident.85 Third, defendant did not actively seek business in
Alabama. This factor was particularly important since the sale out of
which this lawsuit arose was based on plaintiff's unsolicited order of
goods from defendant.ss Fourth, defendant tendered the goods to plaintiff
in Omaha, Nebraska.s7 Finally, no representative of defendant entered
Alabama."s

In Johnston v. Frank E. Basil, Inc.,ss Alabama plaintiffs sued nonresi-
dent employers, alleging breach of employment contracts. The Eleventh
Circuit affirmed the trial court's dismissal for lack of personal jurisdic-
tion,"' concluding that

an advertisement in an Alabama newspaper offering employment oppor-
tunities to qualified applicants, said employment to be performed en-
tirely outside Alabama, or the sending of an agent to interview an Ala-
bama resident (plaintiff Johnston) for such employment at the
instigation of that resident does not satisfy the principles espoused by
the Supreme Court or the requisites of due process."

The following factors led the court to grant the motion to dismiss. First,
defendants did not reside in Alabama. Second, they were not licensed to
do business in Alabama. Third, they did not do business in Alabama.
Fourth, they did not have an office, telephone listing, post office box, or
street address in Alabama. Fifth, they had no bank accounts in Alabama.
Sixth, they had no customers in Alabama and derived no income from
Alabama. Seventh, each of the employment contracts was executed in
states other than Alabama. Eighth, the alleged breach occurred outside
Alabama. Last, the contract contained a choice of law clause that ex-
pressed a preference for the law of the place of employment, and that

85. Id.
86. Id.
87. Id. The court stated that "although we recognize that Dimatic has had business deal-

ings with an Alabama resident, we conclude that its actions were too insignificant to subject
it to suit in Alabama." Id. at 1285. See Sea Lift, Inc. v. Refinadora Costarricense de Pe-
troleo, S.A., 792 F.2d 989, 992-94 (11th Cir. 1986). The dissent found that there was per-
sonal jurisdiction over defendant. It considered the fact of the previous course of dealings
between plaintiff and defendant, as well as the statement in World- Wide Volkswagen, that
a "forum State does not exceed its powers under the Due Process Clause if it asserts per-
sonal jurisdiction over a corporation that delivers its products into the stream of commerce
with the expectation that they will be purchased by consumers in the forum state." 801 F.2d
at 1285-86 (11th Cir. 1986) (Anderson, J., dissenting) (quoting World-Wide Volkswagen,
444 U.S. at 297-98).

88. 801 F.2d at 1284.
89. 802 F.2d 418 (11th Cir. 1986).
90. Id. at 421.
91. Id. at 420.
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place was not Alabama."
In Borg-Warner Acceptance Corp. v. Lovett & Tharpe, Inc.," the trial

court had dismissed an action to domesticate a judgment rendered in
Missouri against a Georgia corporation, finding that the Missouri court
had lacked personal jurisdiction over the Georgia defendant." On appeal,
the Eleventh Circuit found that the Missouri court that rendered the de-
fault judgment against the Georgia corporation did not have general juris-
diction over defendant because defendant did not have a 'continuous and
systematic' presence in the state of Missouri.' 5 In addition, the appellate
court found that the Missouri trial court did not have specific jurisdiction
over the Georgia defendant, even though merchandise that was part of
the transaction was manufactured in Missouri and defendants sent em-
ployees to Missouri to return the goods." The appellate court found that
the contract negotiations and most of the other dealings relating to the
transaction in this lawsuit occurred in Georgia. The appellate court,
therefore, affirmed the district court opinion, holding that a "mere one-
time purchaser of goods from a seller in the forum state cannot be consti-
tutionally subject to the exercise of personal jurisdiction by the courts of
the forum state." 7

In Sea Lift, Inc. v. Refinadora Costarricense De Petroleo, S.A.," a
Florida plaintiff brought an action against a Costa Rican defendant. This
action arose out of a contract plaintiff was to perform for defendant in
Costa Rica." The district court held that its exercise of in personam ju-
risdidtion over defendant did not exceed the limits of due process.'" The
Eleventh Circuit reversed, noting that an alien corporation also enjoys the
protection of the due process clause when a court attempts to exercise in
personam jurisdiction.' 0' The appellate court held that defendant's solici-
tation of plaintiff in Florida, defendant's sending a standard form con-
tract to the plaintiff, and defendant's failure to pay plaintiff in United
States dollars did not constitute the requisite minimum contacts. 02 The
appellate court found that the actual performance of the contract was to

92. Id. at 420-21.
93. 786 F.2d 1055 (11th Cir. 1986).
94. Borg-Warner Acceptance Corp. v. Lovett & Tharpe, Inc., 560 F. Supp. 905, 906

(S.D. Ga. 1983), rev'd in part and vacated in part, 734 F.2d 639 (11th Cir. 1984), later
appeal, 786 F.2d 1055 (11th Cir. 1986).

95. 786 F.2d at 1057.
96. Id.
97. Id. at 1059.
98. 792 F.2d 989 (11th Cir. 1986).
99. Id. at 991.
loo. Id.
101. Id. at 992.
102. Id. at 994.
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be in Costa Rica, and that the contract, by its own terms, stated that the
law of England, not the law of Florida, would be applicable. Thus, de-
fendant did not intend to avail itself of Florida law. Furthermore, the
court held, defendant did not have sufficient minimum contacts to allow
the trial court to exercise personal jurisdiction.'0

B. Venue

In Stewart Organization v. Ricoh Corp.,104 the Eleventh Circuit de-
cided that federal law governs choice of venue clauses in diversity ac-
tions.1 6 Plaintiff Stewart and defendant Ricoh had entered into a con-
tract, in which Stewart agreed to be a dealer for Ricoh in central
Alabama.'" The contract contained a choice of forum clause in favor of
Manhattan.'0 Stewart sued Ricoh in the United States District Court for
the Northern District of Alabama for, inter alia, breach of contract and
breach of warranty. The district court denied motions to dismiss and to
transfer on grounds of improper venue. The trial court was of the opinion
that state law governed the enforceability of a forum selection clause, and
that this clause was thus invalid because Alabama law viewed such
clauses as contrary to public policy.100

Ricoh took an interlocutory appeal,'09 and the Eleventh Circuit re-
versed the trial court.110 Initially, the court of appeals presented a chro-
nology of case law dealing with the federal law/state law distinction in
diversity decisions, beginning with Swift v. Tyson"' and running through
the present. Citing Hanna v. Plumer,"2 the court held that venue in a

103. Id.
104. 779 F.2d 643 (11th Cir.), reh'g granted, vacated, 785 F.2d 896 (11th Cir. 1986) (en

bane).
105. 779 F.2d at 647.
106. Id. at 644. Stewart is a closely held Alabama corporation. Ricoh, a manufacturer of

copy machines, has its corporate headquarters in New Jersey and conducts significant cor-
porate operations in Manhattan. Id.

107. Id. at 645. The clause stated in part:
Dealer and Ricoh agree that any appropriate state or federal district court located
in the Borough of Manhattan, New York City, New York, shall have exclusive
jurisdiction over any case or controversy arising under or in connection with this
Agreement and shall be a proper forum in which to adjudicate such case or
controversy.

Id.
108. Id.
109. Id.
110. Id. at 651.
111. 41 U.S. (16 Pet.) 1 (1842). The court's discussion of this issue is informative. See

779 F.2d at 645-48.
112. 380 U.S. 460 (1965).
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diversity action is manifestly within the province of federal law.118 Two
factors helped the court reach its decision that federal law controls. First,
Congress has specifically provided, by statutory enactment, rules of venue
to govern federal district courts in diversity actions.1 1' Second, Congress
permitted the adoption of Federal Rules of Civil Procedure 12(b)(3) and
41(b),115 which is further evidence that federal law governs federal court
venue.1

s

After concluding that federal law determined the enforceability of the
choice of venue clause in a diversity case, the court addressed the ques-
tion of whether this particular clause was enforceable. Citing The Bremen
v. Zapata Off-Shore Co.,1 1 7 the court held that this clause was neither
unreasonable nor unjust, and it was, therefore, enforceable.'I s The Elev-
enth Circuit reversed and remanded with instructions to transfer the case
to a Manhattan court."'

C. Pendent Jurisdiction

The court, in El Shahawy v. Harrison,"1 0 spelled out the rules for the
exercise of pendent jurisdiction. In El Shahawy, a Sarasota, Florida hos-
pital denied plaintiff, a doctor at the hospital, the privilege of performing
certain procedures at the hospital.121 Plaintiff sued members of the hospi-
tal committee, alleging violations of federal and state law. 2 The district
court found that plaintiff had failed to meet jurisdictional requirements
for any of the federal claims and dismissed all of them, as well as the
pendent state claims. 123 On appeal, the Eleventh Circuit reversed on one
of the federal claims1 2 ' and articulated rules for the exercise of pendent
jurisdiction. First, in order to exercise pendent jurisdiction over state law
claims, the federal court must have jurisdiction over a substantial federal
claim, and the federal and state claims must arise from a common nu-
cleus of operative fact. 21 Second, if the federal claims are dismissed prior

113. 779 F.2d at 647.
114. Id. See 28 U.S.C. §§ 1391-1407 (1982).
115. FED. R. Civ. P. 12(b)(3), 41(b).
116. 779 F.2d at 647. Based on these two factors, the court concluded that, under the

Supreme Court's reasoning in Hanna, Alabama policy is not controlling. Id.
117. 407 U.S. 1 (1972).
118. 779 F.2d at 649.
119. Id. at 651. Judge Godbold dissented. See 779 F.2d at 651-53 (Godbold, J.,

dissenting).
120. 778 F.2d 636 (11th Cir. 1985), corrected, 790 F.2d 75 (11th Cir, 1986).
121. Id. at 638.
122. Id.
123. Id.
124. Id. at 644-45.
125. Id. at 644 (citing L.A. Draper and Son v. Wheelabrator-Frye, Inc., 735 F.2d 414

1382 [Vol. 38
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to trial, the state claims should be, or perhaps even must be, dismissed. s6

Finally, if no state forum exists at the time of dismissal of the pendent
claims, then the dismissal would be in error.12 7 Applying these facts to the
case at bar, the court held that the dismissal of the pendent claims was
proper because the district court had dismissed all the federal claims and
plaintiff was not precluded from suing in a state court.28

El Shahawy provides an interesting contrast with Nelson v. Greater
Gadsden Housing Authority,'2' in which the trial court dismissed the
federal claims, retained the pendent state claims, and rendered a verdict
for plaintiff on those state claims.30 Critical to the appellate court's af-
firmance on the question of retaining pendent jurisdiction was the fact
that dismissing those claims would have necessarily resolved them, since
they would have been barred by the applicable state statute of
limitations.'

3 '

VII. PLEADINGS TO PRETRIAL

A. Election of Remedies

In Allstate Insurance Co. v. James, 32 Rayes sold property to James
and took back a promissory note secured by a mortgage on the prop-
erty. 3 3 Under the terms of the note, James was to purchase an insurance
policy for dwelling and personal property protection. He purchased the
policy from Allstate.
. In April 1983, fire destroyed the property. Subsequently, James de-

faulted on the note. Allstate then paid its entire liability under the insur-
ance policy into court and filed a declaratory judgment against James and
Rayes.' 4 Rayes filed counterclaims and cross-claims, requesting establish-
ment of his foreclosure rights. The district court entered judgment for
Rayes, but only to the extent that he sought judgment for the principal
debt and only on the counterclaim.' 3

5

(11th Cir. 1984) and Jackson v. Stinchcomb, 635 F.2d 462 (5th Cir. 1981)).
126. Id. at 644.
127. Id.
128. Id. The court of appeals said nothing about whether the district court should rein-

state the pendent claims since the court of appeals reinstated one of the federal claims.
129. 802 F.2d 405 (11th Cir. 1986).
130. Nelson v. Greater Gadsden Hous. Auth., 606 F. Supp. 948, 956 (N.D. Ala. 1985),

aff'd in part and vacated in part, 802 F.2d 405 (11th Cir. 1986).
131. 802 F.2d at 407.
132. 779 F.2d 1536 (11th Cir. 1986).
133. Id. at 1538.
134. Id.
135. Id. at 1538, 1541.
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On appeal, the Eleventh Circuit reversed.' " It cited Federal Rule of
Civil Procedure 8(a)(2) for the proposition that litigants in federal court
may pursue alternative theories of recovery, regardless of their consis-
tency.8 The court held that the pleading itself would not amount to an
election unless the party made a choice with the full and clear under-
standing of the problem, facts, and remedies essential to the exercise of
an intelligent choice.'13 While Rayes' decision to assert a counterclaim
against Allstate and a cross-claim against James essentially amounted to
pursuing inconsistent remedies, the court held that in pleading the incon-
sistent theories, Rayes had not made an intelligent choice between alter-
natives.'3 To the contrary, the choice represented a decision by Rayes to
assert, in one action, two of the remedies given to him by the substantive
law of Alabama in a manner allowed by the Federal Rules of Civil Proce-
dure. In dismissing the cross-claim, the trial court made the election for
Rayes, but the election was for Rayes to make. Since the trial court's de-
cision had the practical effect of limiting Rayes recovery, the Eleventh
Circuit reversed that decision.4 0

B. Joinder

The court, in Tick v. Cohen,'4 ' considered whether the beneficiaries of
certain land trusts were indispensable parties within the meaning of Fed-
eral Rule of Civil Procedure 19(b).' 4

' The court of appeals, reversing the
trial court, found that the beneficiaries were indispensable parties, the
joinder of whom would destroy diversity.'4 3

The court began its analysis with the statement that it would resolve
the question of joinder in a diversity case in accordance with federal law,

136. Id. at 1541.
137. Id. at 1540. See FED. R. Civ. P. 8(a)(2).
138. 779 F.2d at 1541.
139. Id.
140. Id.
141. 787 F.2d 1490 (11th Cir. 1986).
142. Fzo. K Civ. P. 19(b) provides:

Determination by Court Whenever Joinder not feasible. If a person as
described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall
determine whether in equity and good conscience the action should proceed
among the parties before it, or should be dismissed, the absent person being thus
regarded as indispensable. The factors to be considered by the court include: first,
to what extent a judgment rendered in the person's absence might be prejudicial
to him or those already parties; second, the extent to which, by protective provi-
sions in the judgment, by the shaping of relief, or other measures, the prejudice
can be lessened or avoided; third, whether a judgment rendered in the person's
absence will be adequate; fourth, whether the plaintiff will have an adequate rem-
edy if the action is dismissed for nonjoinder.

143. 787 F.2d at 1493, 1496.
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meaning within the framework of Federal Rule of Civil Procedure 19.444
The court took a two-step approach in its analysis. First, it determined
whether joinder was feasible. The court then decided, assuming joinder
was not feasible, whether to proceed without the missing persons or
whether to dismiss. 45

Initially, the court concluded that the absent beneficiaries should be
joined if feasible."" Since their presence would destroy diversity, how-
ever, joinder was not feasible. Accordingly, the court was confronted with
the question of whether to proceed without them or to dismiss. 14

The court, citing an earlier decision out of the old Fifth Circuit," ar-
ticulated four factors it would utilize in deciding whether to proceed or
dismiss: (1) The extent to which a judgment rendered in the person's ab-
sence might be prejudicial to him or to those already parties; (2) The
extent to which the prejudice can be lessened or avoided by protective
provisions in the judgment, by the shaping of relief, or by other measures;
(3) Whether a judgment rendered in the person's absence will be ade-
quate; (4) Whether plaintiff will have an adequate remedy if the action is
dismissed for non joinder.

The court discussed three factors individually. Regarding the first, the
court concluded that a judgment for plaintiffs, in the absence of the miss-
ing parties, would prejudice those missing parties because the relief
sought by plaintiff included the removal of the trustee of the trusts."9

Conversely, dismissal would hardly prejudice plaintiffs because plaintiff
could refile the action in a state court.

The court then considered factors two and three together and con-
cluded that it would be unable to fashion any sort of judgment that
would not affect the absent beneficiaries' interests.'" Like factor number
one, factors two and three also militated in favor of dismissal.

The fourth factor was apparently of greatest significance to the court.
Because the action could be refiled in a Florida state court and the miss-
ing parties named in that suit, factor number four also militated in favor
of dismissal.'8 ' Accordingly, based on its analysis of the four factors, the
court reversed and remanded with instructions to dismiss for failure to
join indispensable parties. 2

144. Id. at 1493.
145. Id. at 1494.
146. Id. at 1494-95.
147. Id.
148. Id. at 1493-94 (citing Schutten v. Shell Oil Co., 421 F.2d 869, 873 (5th Cir. 1970)).
149. Id. at 1495.
150. Id.
151. Id.
152. Id. at 1496.
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C. Intervention

In Howard v. McLucas, s
5 plaintiffs were the class of black employees

at Warner Robins Air Logistics Center who sued the Secretary of the Air
Force and others, seeking injunctive and monetary relief to redress al-
leged discriminatory employment practices that violated Title VII of the
Civil Rights Act of 1964, as amended. '" In June 1984, the parties reached
a proposed settlement, which included a backpay award to class members
and a promotion system whereby defendants would promote qualified
class members to 240 'target' positions.' The district court preliminarily
approved the consent decree on June 15, 1984.15 On July 31, white and
nonblack minority employees at Warner Robins filed a motion to inter-
vene. 1 7 The district court concluded that the intervenors lacked standing
under Federal Rule of Civil Procedure 241" and also that the motion was

153. 782 F.2d 956 (11th Cir. 1986).
154. Civil Rights Act of 1964, 42 U.S.C. §§ 2000e (1982).
155. 782 F.2d at 958.
156. Howard v. McLucas, 597 F. Supp. 1504, 1515 (M.D. Ga. 1984), a/I'd in part and

vacated in part, 782 F.2d. 956 (11th Cir. 1986).
157. 782 F.2d at 958.
158. FED. R. Civ. P. 24 states as follows:

(a) Intervention of Right. Upon timely application anyone shall be permit-
ted to intervene in an action: (1) when a statute of the United States confers an
unconditional right to intervene; or (2) when the applicant claims an interest re-
lating to the property or transaction which is the subject of the action and he is so
situated that the disposition of the action may as a practical matter impair or
impede his ability to protect that interest, unless the applicant's interest is ade-
quately represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone may be per-
mitted to intervene in an action: (1) when a statute of the United States confers a
conditional right to intervene; or (2) when an applicant's claim or defense and the
main action have a question of law or fact in common. When a party to an action
relies for ground of claim or defense upon any statute or executive order adminis-
tered by a federal or state governmental officer or agency or upon any regulation,
order, requirement or agreement issued or made pursuant to the statute or execu-
tive order, the officer or agency upon timely application may be permitted to in-
tervene in the action. In exercising its discretion the court shall consider whether
the intervention will unduly delay or prejudice the adjudication of the rights of
the original parties.

(c) Procedure. A person desiring to intervene shall serve a motion to inter-
vene upon the parties as provided in Rule 5. The action, that notice be given in
such manner as the court may direct to some or all of the members of any step in
the action, or of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3)
imposing conditions on the representative parties or on intervenors; (4) requiring
that the pleadings be amended to eliminate therefrom allegations as to represen-
tation of absent persons, and that the action proceed accordingly; (5) dealing with
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untimely.159 The Eleventh Circuit reversed. 1

The court of appeals agreed with the trial judge that the intervenors
did not have standing with respect to the backpay award.' The basis of
the conclusion was that the intervenors were without a particularized fi-
nancial interest in the backpay award and, instead, had only a general
grievance. With respect to the promotions, however, the court concluded
that the intervenors did not need a 'vested interest' in one of the target
positions, but only needed to allege that they were ineligible for the tar-
get promotions solely on account of race. 16

2

The court held that in order to intervene, the proposed intervenors had
to timely file their motion to intervene. 163 In this regard, the court identi-
fied and analyzed four factors from United States v. Jefferson County:6 4

First, the length of time during which the would-be intervenors knew or
reasonably should have known of their interest in the case before they
petitioned for leave to intervene; second, the extent of prejudice to the
existing parties as a result of the would-be intervenors' failure to apply as
soon as they knew or reasonably should have known of their interest;
third, the extent of prejudice to the would-be intervenors if the court de-
nied their petition; finally, the existence of unusual circumstances militat-
ing either for or against a determination that the application was
timely.

165

Applying these factors to the case at hand, the court concluded that the
motion to intervene was timely.'" Because the intervenors had standing
to contest the portion of the consent decree that mandated the promo-
tional relief, and because they timely filed their motion to intervene, the
court vacated the portion of the consent decree that mandated the pro-
motional relief.117

D. Consolidation

The Eleventh Circuit upheld the district judge's consolidation of asbes-
tosis lawsuits in Hendrix v. Raybestos-Manhattan, Inc.1 The trial court

similar procedural matters. The orders may be combined with an order under
Rule 16, and may be altered or amended as may be desirable from time to time.

159. Howard v. McLucas, 597 F. Supp. 1501, 1503-04 (M.D. Ga. 1984), aff'd in part and
vacated in part, 782 F.2d 405 (11th Cir. 1986).

160. 782 F.2d at 961.
161. Id. at 958.
162. Id.
163. Id. at 960.
164. 720 F.2d 1511, 1516 (11th Cir. 1983).
165. 782 F.2d at 959 (citing Jefferson County, 720 F.2d at 1516).
166. Id. at 960.
167. Id.
168. 776 F.2d 1492, 1496 (11th Cir. 1985).
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had entered judgment against Manville Corp. and Raymark Industries
and in favor of plaintiffs, who sought to recover damages for asbestos-
related lung disease.169

One of the grounds for new trial asserted by defendant on appeal was
the trial court's decision to consolidate four new suits. 70 Defendant con-
tended that the cases wereso factually dissimilar on the issue of liability
and damages that a fair trial was impossible.7 The appellate court up-
held the consolidation of these suits and rejected this argument, stating
that the trial court had acted properly under Federal Rule of Civil Proce-
dure 42A171 in ordering a consolidation of these cases.'73 The court found
that the trial court consolidated the plaintiffs' cases because the plaintiffs
were "similarly situated in terms of the manner in which they had been
exposed to asbestos and the extent of their disease."' 7 4 The court found
that the four cases presented common issues of law and fact and that the
trial court duly considered the similarities in the cases before rendering
the decision to consolidate these matters. 75 Stating that the joint trial
saved the defendants from wasteful litigation, avoided duplication of ju-
dicial effort, and did not materially prejudice the plaintiffs' rights, the
Eleventh Circuit held that the trial court had properly exercised its man-
agerial discretion under rule 42A in consolidating these cases."!

E. Default

In Jackson v. People's Republic of China,'" the court of appeals af-
firmed the trial court's decision setting aside a default judgment against
the People's Republic of China (PRC)178 and entered judgment for the
PRC for lack of subject matter jurisdiction in the case.' 7 ' The suit arose
out of bonds issued by the Imperial Government of China beginning in
1911.'80 China's form of government changed twice after 1911, first be-
coming a republic and subsequently taking on its present form of govern-

169. Id. at 1494.
170. Id. at 1494-95.
171. Id.
172. FED. R. Civ. P. 42(a).
173. 776 F.2d at 1496.
174. Id. at 1495.
175. Id. at 1496.
176. Id. at 1497.
177. 794 F.2d 1490 (11th Cir.), reh'g denied, 801 F.2d 404 (11th Cir. 1986) (en banc),

cert. denied, 107 S. Ct. 1371 (1987).
178. Jackson v. People's Republic of China, 596 F. Supp. 386, 389 (N.D. Ala. 1984), aff'd,

794 F.2d 1490 (11th Cir. 1986).
179. 794 F.2d at 1491.
180. Id.
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ment.181 The present government refused to pay interest to the bond
holders, as required under the terms of the bonds, and in 1979, bond
holders filed a class action against the PRC. 82

The PRC did not file an answer. Rather, it sent a diplomatic note to
the United States Department of State, asserting that it enjoyed absolute
sovereign immunity. Because the PRC did not appear, the district court
ordered a default. s The PRC was served with a copy of the notice of
default, but returned it to the State Department, reasserting its earlier
claim of absolute sovereign immunity.'"

Ten months after the default was entered, the district court held an
evidentiary hearing and determined that plaintiffs were entitled to all un-
paid principal and interest on the bonds, a total exceeding $41,000,000.
The PRC's response was to send a diplomatic note to the district court,
stating that its rulings violated "basic norms of international law."' 85 The
note pointed out that if the court ordered attachment of the PRC's
properties in the United States, then the PRC might take "corresponding
measures."'

s

Only when plaintiffs began to execute their judgment did the PRC fi-
nally appear in the case, which was almost four years after plaintiffs had
filed their lawsuit. The PRC filed a motion to vacate the judgment under
Federal Rules of Civil Procedure 60(b)(1), and (6).181 The PRC also filed

181. Id. at 1491-92.
182. Id. at 1492.
183. Jackson v. People's Republic of China, 550 F. Supp. 869, 874 (N.D. Ala. 1982).
184. 794 F.2d at 1492.
185. Id.
186. Id.
187. Id. FED. R. Civ. P. 60(b) states:

() Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Ev-
idence; Fraud, etc. On motion and upon such terms as are just, the court may
relieve a party or his legal representative from a final judgment, order, or proceed-
ing for the following reason: (1) mistake, inadvertence, surprise, or excusable neg-
lect; (2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(b); (3) fraud (whether
heretofore denominated intrinsic or extrinsic), misrepresentation, or other miscon-
duct of an adverse party; (4) the judgment is void; (5) the judgment has been
satisfied, released, or.discharged, or a prior judgment upon which it is based has
been reversed or otherwise vacated, or it is no longer equitable that the judgment
should have prospective application; or (6) any other reason justifying relief from
the operation of the judgment. The motion shall be made within a reasonable
time, and for reasons (1), (2), and (3) not more than one year after the judgment,
order, or proceeding was entered or taken. A motion under this subdivision (b)
does not affect the finality of a judgment or suspend its operation. This rule does
not limit the power of a court to entertain an independent action to relieve a party
from a judgment, order, or proceeding, or to grant relief to a defendant not actu-
ally personally notified as provided in Title 28, U.S.C. § 1655, or to set aside a
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a motion to dismiss.
The district court granted the motion to vacate and the motion to dis-

miss.1ss The court of appeals, reiterating that rule 60(b) motions are di-
rected to the discretion of the trial court, applied an "abuse of discretion"
standard of review and affirmed.18 The appellate court conducted its re-
view in the context of rule 60(b)(6) and concluded that the case presented
"extraordinary circumstances justifying the district court's exercise of its
equitable discretion."' 9 Those "extraordinary circumstances""' appar-
ently included the following factors: First, plaintiffs filed the class suit on
November 13, 1979. Prior to January 1, 1979, the United States had not
recognized the PRC as the government of China. Second, beginning in
early 1980, State Department representatives had attempted to explain to
the PRC that the issue of sovereign immunity had to be decided by the
courts, and not the executive branch. Third, the Chinese leader, Deng
Xiaoping, had informed a United States delegation visiting Beijing in
1983 that the default judgment was a serious matter and a major irritant
in Sino/American relations. Fourth, the Chinese Foreign Minister
presented Secretary of State Shultz with a memorandum in 1983, stating
that the PRC recognized no obligation to pay external debts incurred by
earlier Chinese governments, and that the PRC enjoyed absolute sover-
eign immunity. Fifth, in other official contacts between the two govern-
ments, the United States attempted to convince the Chinese that they
could appear without conceding jurisdiction. Last, at the trial court, Sec-
retary Shultz filed an affidavit, largely echoing these considerations and
asserting that the failure to give the PRC its day in court would nega-
tively affect Sino/American relations."92

The Eleventh Circuit held that the trial court properly set aside the
judgment under rtile 60(b)(6).113 Important factors in the court's decision
included the PRC's absolute defense of lack of subject matter jurisdic-
tion, as well as Secretary Shultz's assessment of the foreign policy impli-

judgment for fraud upon the court. Writs of coram nobis, coram vobis, audits
querela, and bills of review and bills in the nature of a bill of review, are abol-
ished, and the procedure for obtaining any relief from a judgment shall be by
motion as prescribed in these rules or by an independent action.

188. 596 F. Supp. 386, 387, 389 (N.D. Ala. 1984). After vacating the default judgment,
the district court found that it lacked subject matter jurisdiction over the PRC pursuant to
the Foreign Sovereign Immunity Act of 1976, 28 U.S.C. §§ 1330, 1391, 1602. Given this fact,
the default judgment was arguably void. 596 F. Supp. at 389.

189. 794 F.2d at 1494.
190. Id. at 1495.
191. Id.
192. Id.
193. Id. at 1496.
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cations of the default judgment."H The Eleventh Circuit, thus, affirmed
the decision."'

Tucker v. Commonwealth Land Title Insurance Co.'" evidences a
markedly different approach to rule 60(b)(6) 197 and contains an extremely
convoluted fact scenario, which is best addressed in chronological form, as
follows:

(1) Plaintiff sued defendant on March 17, 1982.198
(2) As of April 22, 1982, defendant had not filed an answer, and plain-

tiff, therefore, filed a motion for default judgment.
(3) The district court granted the default judgment on June 4, 1982.19
(4) Defendant appeared on July 30, 1982, and filed a motion to vacate

the default judgment pursuant to Federal Rules of Civil Procedure
60(b)(1) and (4).00

(5) The court granted the motion to vacate the default judgment on
August 23, 1982, and gave plaintiff twenty days to amend the complaint
to allege facts to support personal jurisdiction.20 1

(6) Rather than amending, plaintiff filed a motion to vacate the district
court's August 23rd order on September 1, 1982.

(7) On December 3, 1982, the district court denied the motion to va-
cate,9 "2 and plaintiff immediately appealed to the Eleventh Circuit.

(8) On March 18, 1983, defendant filed a motion to dismiss the appeal
on grounds that the district court's August 23rd order was not final and
appealable. The Eleventh Circuit granted defendant's motion.203

(9) On June 27, 1983, plaintiff filed a motion with the district court,
requesting reconsideration of its orders of June 27 and December 3, 1982.

(10) The district court denied plaintiff's motion on September 30,
1983.2"

(11) On October 14, plaintiff filed a motion for an entry of a final
ruling.

(12) By an order dated April 3, 1984, the district court made all prior

194. Id.
195. Id. While ignorance of the law typically is said to be no excuse, the court noted that

"PRC authorities [were] generally unfamiliar with United States judicial practice and proce-
dure," id. at 1495, and the court was apparently influenced by this fact in deciding to affirm
the trial court's decision to vacate the default almost four years after plaintiffs filed suit.

196. 800 F.2d 1054 (11th Cir. 1986).
197. FED. R. Civ. P. 60(b)(6).
198. 800 F.2d at 1055.
199. Id.
200. FED. C v. P. 60(b)(1), (4).
201. 800 F.2d at 1055.
202. Id.
203. Id.
204. Id.
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rulings final and fully appealable."'
(13) The April 3rd order was entered on April 16, but as of July 18,

plaintiff's attorney had not received it.
(14) On July 18, plaintiff learned of the April 3rd order, and filed a rule

60(b)(6) motion, requesting that the district court vacate its April 3rd
order and re-enter it so that plaintiff could file a timely appeal.

(15) On January 8, 1985, the district court granted plaintiff's motion by
vacating the April 3rd order and re-entering it on that day.'"

(16) Based on the January 8th order, plaintiff appealed the order of
August 23, 1982, dismissing plaintiff's complaint for lack of personal
jurisdiction.

20 7

Because of its application of rule 60(b)(6), the court of appeals never
reached the personal jurisdiction question. The court cited cases holding
that relief under rule 60(b) is unavailable when the only reason for failure
to file a timely appeal was lack of notice of the entry of judgment. 2 8 The
court held that party could rely on rule 60(b) to gain additional time to
appeal only if that party could show due diligence in attempting either to
delay the entry of judgment or to inquire about the status of the case.2 "

In this instance, counsel for plaintiff had not kept itself apprised of the
status of the pending motion. This inaction constituted a lack of due dili-
gence, which precluded the trial court from granting rule 60(b)(6) relief.
Accordingly, the Eleventh Circuit reversed the district court's order of
January 8, 1985, as an abuse of discretion and dismissed the appeal. 10

F. Recusal

In United States v. Greenough, 2 1 a public official in Mobile, Alabama
was convicted of violating several federal statutes.212 He raised several is-
sues on appeal, one of which was that the district court judge should have
recused himself under 28 U.S.C. § 455(a).2 3 The Eleventh Circuit af-

205. Id.
206. Id. at 1056.
207. Id.
208. Id. at 1056 (citing Spika v. Village of Lombard, 763 F.2d 282, 286 (7th Cir. 1985),

cert. denied, 106 S. Ct. 793 (1986); In re Morrow, 502 F.2d 520, 523 (5th Cir. 1974); Wilson
v. Atwood Group, 725 F.2d 255, 258 (5th Cir. 1984); Fidelity & Deposit Co. of Maryland v.
USAFORM Hail Pool, Inc., 523 F.2d 744 (5th Cir. 1975), cert. denied, 425 U.S. 950 (1976)).

209. Id.
210. Id. at 1056-57.
211. 782 F.2d 1556 (11th Cir.), reh'g denied, 788 F.2d 1570 (11th Cir. 1986) (en banc).
212. 782 F.2d at 1557.
213. 28 U.S.C. § 455(a) (1982) states as follows: "Any justice, judge, or magistrate of the

United States shall disqualify himself in any proceeding in which his impartiality might
reasonably be questioned." Id.

1392 [Vol. 38



TRIAL PRACTICE

firmed his conviction.""'
While defendant was waiting for his federal court action to be tried, a

state court proceeding that arose out of the same facts was pending and
was set for trial before the federal case. According to a newspaper article
that appeared prior to either case being tried, "a very persuasive and very
angry"'2 district court judge convinced the state court judge to delay the
trial of the state case until the trial of the federal case. Prior to the fed-
eral trial, the district court judge held a hearing on the question of his
impartiality, given the statements in the newspaper article."' The judge
ordered that defendant file affidavits to support the allegations of impar-
tiality,"' and in response, defendant produced thirty duplicate boiler-
plate affidavits that "doubted" the district court's ability to be impar-
tial.218 The district court denied the motion for recusal,"1 and the appel-
late court upheld the denial on appeal.110

The standard for determining whether a judge should disqualify him-
self under section 455 is objective. The standard requires a determination
of whether a reasonable person knowing all the facts would conclude that
the judge's impartiality might reasonably be questioned. 21 All allegations
of the moving party need not be accepted as true. Twin policies bear on
the application of the section 455(a) standards.

First, "[Clourts must not only be, but must seem to be, free of bias or
prejudice. Thus the situation is viewed through the eyes of the objective
person.12 2 Second, "[A] judge, having been assigned to a case, should not
recuse himself on unsupported, irrational, or highly tenuous
speculation.

22

Having reviewed the allegations of the affidavits, as well as the contents
of the newspaper article, the Eleventh Circuit concluded that no reasona-
ble inference of impartiality arose from the fact of the conversation be-
tween the district court judge and the state court judge.1"' In fact, given
the reality that cases were pending against the same defendant in both
federal and state courts, such a discussion was perfectly logical. 26

214. 782 F.2d at 1558.
215. Id.
216. Id.
217. Id.
218. Id.
219. Id.
220. Id. at 1559.
221. Id.
222. Id.
223. Id.
224. Id.
225. Id.
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G. Pretrial Publicity

On December 9, 1985, the Eleventh Circuit decided the companion
cases of Isaacs v. Kemp,2 " and Coleman v. Kemp.227 Petitioners were
state prisoners who had been convicted of murdering members of the Al-
day family in rural Georgia. The prisoners filed habeas corpus petitions
that the district court denied.2

A thorough discussion of the cases could itself consume an entire law
review article. Suffice it to say that pretrial publicity was extensive prior
to empaneling the jury.122 Petitioners alleged that as a result of the pre-
trial publicity, they failed to obtain a fair and impartial jury. In Coleman,
the Eleventh Circuit established rules to apply to pretrial publicity cases:
First, when a trial court is unable to seat an impartial jury because of
prejudicial pretrial publicity or an inflamed community atmosphere, due
process requires that the trial court grant defendant's motion for a
change of venue.230 Second, a court should presume prejudice from pre-
trial publicity when the pretrial publicity was sufficiently prejudicial and
inflammatory and the prejudicial pretrial publicity saturated the commu-
nity where the trials were held.2 1 Last, a court may apply this presumed
prejudice standard to change of venue cases, but only in extreme
situations.

In applying these rules the court concluded that this case presented
one of those rare situations in which the trial court should have presumed
prejudice from pretrial publicity.2 3 3 Accordingly, the failure to grant de-
fendant's motion to transfer venue had been in error. The Eleventh Cir-
cuit reversed the district court and remanded the case to that court with
instructions to issue a writ of habeas corpus, conditioned on the state's
right to retry the petitioners within a reasonable time. '

H. Discovery and Sanctions

In Robinson v. Tanner,23 the Eleventh Circuit dismissed an appeal on

226. 778 F.2d 1482 (11th Cir. 1985), cert. denied sub nom. Kemp v. Coleman, 106 S. Ct.
2289 (1986).

227. 778 F.2d 1487 (11th Cir. 1985), cert. denied, 106 S. Ct. 2286 (1986).
228. 778 F.2d at 1483; 778 F.2d at 1489.
229. 778 F.2d at 1483; 778 F.2d at 1489. The scope of the pretrial publicity is discussed

in detail in Coleman, 778 F.2d at 1491-537.
230. 778 F.2d at 1489.
231. Id. at 1490.
232. Id.
233. Id. at 1543.
234. Id.
235. 798 F.2d 1378 (11th Cir. 1986).
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the basis that it lacked jurisdiction."" The appeal evolved out of plain-
tiff's failure to attend a deposition and defendant's subsequent motion for
sanctions.2 37 The trial court ordered plaintiff to attend the next deposi-
tion noticed by defendant's attorney and to pay attorney's fees .2s The
trial court's order stated that if plaintiff did not comply, the trial court
would entertain a motion to dismiss.2 '

Defendant served a notice of deposition on plaintiff.240 Subsequently,
plaintiff appealed the order requiring him to attend the deposition and to
pay attorney's fees. Prior to the date on which defendant had noticed the
deposition, the trial court entered an order requiring plaintiff to attend
the deposition. The trial court stated that the notice of appeal did not
deprive it of jurisdiction since the order was nonappealable.' Plaintiff
failed to attend the deposition, and the trial court dismissed the case.24

Plaintiff filed no further notice of appeal.'24

The Eleventh Circuit began its analysis by stating that if the order re-
quiring plaintiff to attend the deposition and to pay attorney's fees was
nonappealable, then the appellate court was without jurisdiction.2 4' If the
order was nonappealable, then the appellate court had to address whether
the subsequent order of dismissal cured the premature notice of appeal."'

The court held that orders requiring a party to attend a deposition and
to pay sanctions are not immediately appealable, except under limited
circumstances not present in the case.146 Concerning the question of
whether the subsequent order of dismissal cured the premature notice of
appeal, the court summarized a series of apparently conflicting cases and
concluded that at least on these facts, the subsequent final judgment did
not cure the premature notice of appeal." 7

Pesaplastic, C.A. v. Cincinnati Miacron Co."' is important only as a

236. Id. at 1385.
237. Id. at 1379.
238. Id.
239. Id.
240. Id.
241. Id.
242. Id.
243. Id.
244. Id.
245. Id. at 1379-80.
246. Id. at 1380.
247. A premature notice of appeal is valid if filed from an order dismissing a claim

or party and followed by a subsequent final judgment without a new notice of
appeal being filed .... A premature notice of appeal filed from an interlocutory
order that is not immediately appealable is not cured by a subsequent final
judgment.

Id. at 1385.
248. 799 F.2d 1510 (11th Cir. 1986).

13951987]



MERCER LAW REVIEW

reminder of the standard that governs an appellate court's review of sanc-
tions imposed by the district court under Federal Rule of Civil Procedure
37249 for the failure to make discovery. The rules are as follows: First, the
standard of review for an appellate court that is considering an appeal of
sanctions under rule 37 is sharply limited to a search for abuse of discre-
tion and to a determination that the trial court's findings are fully sup-
ported by the record.250 Second, the district court has broad, although not
unbridled, discretion in imposing sanctions under rule 37.1,

In Adolph Coors Co. v. Movement Against Racism and the Klan,262

defendants appealed from a default judgment, which resulted from their
failure to comply with the trial court's discovery order.25 The Eleventh
Circuit affirmed the judgment, although it remanded the case for a hear-
ing on damages.2

Coors had sued the Movement for libel, alleging that a slide show
presented by the Movement hinted that the Coors family had a connec-
tion with the Klan and other right-wing groups.2" 5 During discovery,
plaintiff sought to find out the identities of individuals to whom the slide
show had been sold, rented, or exhibited.2" The trial court concluded
that such a disclosure would violate defendants' first amendment
rights. 57 Instead, the court drafted a narrow discovery order that re-
quired defendants to divulge, inter alia, the date that each exhibition of
the slide show took place and the state in which it took place.2"

Defendants refused to divulge this information, and after hearing sev-
eral motions for sanctions, the trial court warned that if defendants did
not comply with the order, the court would enter a default judgment.25'
Defendants refused to respond, and the court entered a default26 The
appeal followed. 1

On appeal, the Eleventh Circuit held that default judgment was the
sanction of last resort.2 2 A court should enter a default only if noncom-

249. FED. Rt Civ. P. 37.
250. 799 F.2d at 1519 (citing Carlucci v. Piper Aircraft Corp., 775 F.2d 1440, 1447 (11th

Cir. 1985)).
251. Id. (citing Dorey v. Dorey, 609 F.2d 1128, 1135 (5th Cir. 1980)).
252. 777 F.2d 1538 (11th Cir. 1985).
253. Id. at 1538.
254. Id. at 1544.
255. Id. at 1539.
256. Id. at 1540.
257. Id.
258. Id.
259. Id.
260. Id. at 1541.
261. Id.
262. Id. at 1542.
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pliance was due to willful or bad faith disregard of court orders and
should not enter the default if less severe, but equally effective, sanctions
are available e.2 a The court considered the trial judge's attempt to fashion
a narrow discovery order, as well as the fact that the judge gave defend-
ants ample opportunity to comply with the order.2 Defendants had rep-
resented to the trial court that they would never comply with the order.2as

Thus, the Eleventh Circuit found bad faith noncompliance on the part of
defendants and no reasonable expectation that any lesser sanctions under
rule 37 would have had the necessary effect.2" The court, therefore, af-
firmed the default judgment.2" 7

VIII. INJUNcTIVE RELIEF

In Waldron v. Collins,2 s the Eleventh Circuit decided whether federal
courts could grant injunctive relief with respect to Georgia state tax pol-
icy under provisions of the Tax Injunction Act.26s Plaintiff retirees
brought a class action against the Georgia State Tax Commissioner seek-
ing declaratory injunctive relief. Plaintiffs alleged that the state policy of
taxing federal retirement benefits while exempting state retirement bene-
fits violated the equal protection clause and the Public Salary Tax Act of
1939.270 The State Tax Commissioner filed a motion to dismiss, which the
district court denied.27' Despite the provisions of the Tax Injunction Act,
the district court held it had jurisdiction over the case, since Georgia did
not provide a quick and efficient means to settle tax disputes, as it like-
wise did not provide for class actions. 272

The Eleventh Circuit reversed, holding that adequate state procedures
to test the tax policy barred federal jurisdiction . 73 The court found that
under Georgia law, parties could pursue four different avenues to test the

263. Id.
264. Id. at 1543.
265. Id.
266. Id. Cf. Carter v. United States, 780 F.2d 925 (11th Cir. 1986) (lengthy delay in

providing defendant with identity of plaintiff's expert witnesses did not justify dismissal
since plaintiff ultimately provided the information).

267. 777 F.2d at 1544.
268. 788 F.2d 736 (l1th Cir.), reh'g denied, 795 F.2d 89 (11th Cir.) (en banc), cert. de-

nied, 107 S. Ct. 274 (1986).
269. Id. at 737; 28 U.S.C. § 1341 (1982). The Act contemplates that federal district

courts will not enjoin, suspend or restrain the assessment, levy, or collection of any tax
under state law, when a "plain, speedy and efficient remedy may be had in the courts of
such state."

270. Id.; Public Salary Tax Act of 1939, 4 U.S.C. § 111 (1982).
271. 788 F.2d at 737.
272. Id.
273. Id. at 739.
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state tax policy. 27 ' Furthermore, the mere lack of a provision for class
actions under Georgia law did not render the Georgia procedures for liti-
gating these matters inadequate within the meaning of the Tax Injunc-
tion Act.' 7" The federal court, therefore, did not have jurisdiction over the
plaintiff's action.7 6

IX. STATUTE OF LIMITATIONS

Plaintiffs in Hill v. Georgia Power Co.277 brought suit under section 301
of the Labor Management Relations Act,'" s alleging that their employer
wrongfully discharged them in violation of their collective bargaining
agreement and that their unions breached the duty of fair representa-
tion.27' Plaintiffs had been criminally charged with possessing marijuana
on a Georgia Power Co. project site, and Georgia Power barred them from
coming back to the project. The union refused to file a grievance or other-
wise press the matter until the criminal charges were resolved. The crimi-
nal charges were dismissed for want of protection.280

Plaintiffs brought a section 301 action against the unions and their for-
mer employer."81 The trial court granted summary judgment to the de-
fendants based on the expiration of the six-month statute of limitations
applicable to cases brought under this statute."'

On appeal, the Eleventh Circuit reversed as to one of the plaintiffs.283

The court found that the unions had repeatedly told this plaintiff that
they would pursue his grievance because the criminal charges were re-
solved.'" The court also found that plaintiff's good-faith reliance on the
unions' representations regarding the filing of a grievance after the crimi-
nal charges were dropped tolled the statue of limitations for him."'5

The court, however, held that the other plaintiff had known from the
moment he lost his job that he would not get much assistance from the
unions and that the employer was unlikely to reinstate him.'" Therefore,
he was aware earlier in time that the unions would not assist him. For

274. Id. at 738.
275. Id.
276. Id.
277. 786 F.2d 1071 (11th Cir. 1986).
278. 29 U.S.C. § 185 (1982).
279. 786 F.2d at 1073.
280. Id. at 1074.
281. Id. at 1072.
282. Id. at 1074.
283. Id. at 1077.
284. Id.
285. Id.
286. Id.
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this plaintiff, there had been no tolling of the statute of limitations, which
expired before he filed his action.""

The Eleventh Circuit stated two rules pertaining to statutes of limita-
tions in Paetz v. United States:'"

First, limitations on claims against the United States do not commence
to run until completion of any prerequisite administrative process.2"

Second, a statute of limitations defense is an affirmative defense, and if
a party does not assert it as a defense in a pleading, it is waived.2 0

X. MOTION PRACTICE

A. Motion to Dismiss

In Wright v. Newsome,"1 the Eleventh Circuit reversed and remanded
a trial court decision dismissing a Georgia prisoner's complaint against
correctional officers.2' The trial court had dismissed on the ground that
plaintiff failed to state a claim for which relief could be granted."8 In his
complaint, plaintiff had asserted various federal and state causes of ac-
tion, none of which the district court found to have any merit.'" The
district court's ruling came about despite plaintiff's having attempted to
amend his complaint before it was ever served on defendants. Plaintiff
moved to amend his complaint in order to articulate a viable cause of
action, and the court dismissed after denying plaintiff's motion to
amend."'

On appeal, the Eleventh Circuit held that the district court had
erred.'" The court held that it could not affirm the trial court's dismissal
of the complaint under Federal Rule of Civil Procedure 12(b)(6)'" unless
it appeared beyond doubt that plaintiff could not prove any facts in sup-
port of the claims in the complaint that would entitle him to relief."'
Since defendant had served no responsive pleadings at the time plaintiff
filed his motion to amend, the court conducted its analysis as if the trial
court had granted, rather than denied, the motion to amend.2" Based on

287. Id. at 1078.
288. 795 F.2d 1533 (11th Cir. 1986).
289. Id. at 1536.
290. Id.
291. 795 F.2d 964 (l1th Cir. 1986).
292. Id. at 968.
293. Id. at 967.
294. Id. at 966.
295. Id. at 965-66.
296. Id. at 967.
297. FED. R. Civ. P. 12(b)(6).
298. 795 F.2d at 967.
299. Id. at 968; FED. . Ctv. P. 15(a) allows a plaintiff to amend the complaint "as a
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this analysis, the court concluded that the complaint could withstand a
rule 12(b)(6) attack."

In Jackam v. Hospital Corp. of America Mideast,0 1 defendant filed a
motion to dismiss for failure to state a claim for which relief could be
grantd. 01 The district court dismissed the case, but the Eleventh Circuit
reversed.$"3

Concerning the failure to state a claim argument, the court held that a
court may not dismiss a complaint unless defendant shows that plaintiffs
can prove no set of facts in support of their claim that would entitle them
to relief.' The court noted that this is an extremely heavy burden for
defendant to meet. 08 In essence, the district court had dismissed because
it believed that plaintiffs would not prevail on the merits. The court of
appeals held that the standard for dismissal under rule 12(b)(6) should
have been whether plaintiffs' allegations were sufficient "to allow them to
conduct discovery in an attempt to prove their allegations."' "

B. Summary Judgment

In Lane v. Celotex Corp.,307 the Eleventh Circuit reversed the district
court's grant of summary judgment in favor of defendant. 8 Plaintiff had
sued defendant, claiming exposure to asbestos fibers over a thirty-year
work span.8

09 The district court granted summary judgment in favor of
defendant based on the court's determination that plaintiff had not pro-
duced sufficient evidence to support a finding that he was directly ex-
posed to any of defendant's products containing asbestos.3 0

On appeal, the issue was whether the affidavit of one of plaintiff's co-
workers was sufficient to raise a genuine issue of material fact.311 The dis-
trict court had found that the affidavit was in direct conflict with earlier
deposition testimony by the coworker, and therefore, the court disre-
garded the affidavit and entered summary judgment for defendant.831 The

matter of course at any time before a responsive pleading is served."
300. 795 F.2d at 968.
301. 800 F.2d 1577 (11th Cir. 1986). See supra text accompanying notes 66-76 for a full

discussion of the facts of this case and the personal jurisdiction issue.
302. Id. at 1578.
303. Id.
304. Id. at 1579.
305. Id.
306. Id. at 1580.
307. 782 F.2d 1526 (11th Cir. 1986).
308. Id. at 1527.
309. Id.
310. Id. at 1527-28.
311. Id. at 1527.
312. Id. at 1528-29.
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Eleventh Circuit discussed cases holding that a grant of summary judg-
ment is proper if an issue raised by an affidavit is clearly inconsistent
with earlier deposition testimony by the affliant.3" The courts in those
cases, which were decided in several circuits, affirmed grants of summary
judgment when the court determined that an issue raised by an affidavit
was a sham because it contradicted or conflicted with earlier deposition
testimony.

3 1 4

In Lane, the Eleventh Circuit's determination that plaintiff had not
created a sham issue was based on many factors.""5 First of all, the affida-
vit was that of a disinterested, nonparty witness who had little incentive
to lie in his affidavit.816 Second, the events that the afliant had addressed
in both the deposition and the affidavit had occurred some fifteen years
earlier, and the court was of the opinion that memory lapse, rather than
an attempt to lie, probably explained the inconsistencies.3s The court
concluded that while the district court could find that a party's contradic-
tory affidavit could constitute a sham, the same rule would not apply,
"absent great trepidation,"318 with respect to a disinterested witness's
contradictory affidavit31s

In Jones v. Darin & Armstrong, Inc.,320 defendant argued that the dis-
trict court had abused its discretion in denying defendant's motion to de-
lay consideration of plaintiff's summary judgment motion."'1 Defendant
desired to depose two individuals who defendant believed would present
evidence that defendant could use to defeat the summary judgment mo-
tion.322 The Eleventh Circuit affirmed summary judgment for plaintiff,
holding that defendant had failed to make any prejudgment showing that
the facts elicited at the deposition would have been relevant to the issues

313. Id. at 1529-30 (citing Perma Research & Dev. Co. v. Singer Co., 410 F.2d 572 (2d
Cir. 1969); Radobenko v. Automated Equip. Corp., 520 F.2d 540 (9th Cir. 1975); Van T.
Junkins & Assoc. v. U.S. Indus., 736 F.2d 656 (11th Cir. 1984); Camfield Tires, Inc. v.
Michelin Tire Corp., 719 F.2d 1361 (8th Cir. 1983); Price v. Worldvision Enters., 455 F.
Supp. 252 (S.D.N.Y. 1978); Kennett-Murray Corp. v. Bone, 622 F.2d 887 (5th Cir. 1980)).

314. Id. at 1530.
315. Id.
316. Id.
317. Id. at 1530-31.
318. Id. at 1531.
319. Id. Furthermore, the court dissected the deposition testimony and the affidavit and

concluded that there was nothing "inherently inconsistent" between the two. Id. The court
held that "we may only disregard an affidavit that 'contradicts, without explanation, previ-
ously given clear testimony."' Id. at 1532 (quoting Van T. Junkins & Assoc. v. U.S. Indus.,
736 F.2d 656 (11th Cir. 1984) (emphasis by court)). Finding no such contradiction, the Elev-
enth Circuit reversed. Id. at 1533.

320. 785 F.2d 1521 (11th Cir. 1986).
321. Id. at 1524.
322. Id.
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presented on summary judgment.313 Furthermore, the court determined
that defendant had simply moved too slowly since six months had elapsed
between the time the issue was first raised and the time plaintiff filed its
motion for summary judgment, and another four months passed before
the district court had granted summary judgment." Defendant had am-
ple time to prepare its defense, and since it failed to do so,'the grant of
summary judgment was proper. 25

Mullins v. City of Huntsvilles teaches a lesson to those who believe
that the less a court says in its judgment, the better. Here, the district
court granted summary judgment in favor of defendant, but only did so
for "reasons dictated into the record."' On appeal, the Eleventh Circuit
reversed, holding that the record showed only one possible basis for the
decision and, furthermore, that basis was erroneous. 28 The court articu-
lated the rule that when an order granting summary judgment is
"'opaque and unilluminating as to either the relevant facts or... with
respect to the merits of [a] claim,' ",129 the appellate court has no basis
upon which to affirm the judgment and, in fact, may not do so. 330

In Reinke v. O'Connell,3 the Eleventh Circuit overturned the trial
court's grant of summary judgment in favor of defendant doctors in a
malpractice action."" The doctors had moved for summary judgment, and
they supported their motions by personal affidavits. Defendants stated in
the affidavits that in their expert opinions, neither of them was guilty of
malpractice. Plaintiff filed the affidavit and deposition testimony of a Dr.
Stafford, who had treated the plaintiff after his allegedly negligent treat-
ment by defendants.3 33 In ruling for defendants, the district court had
relied on Georgia cases holding that a medical malpractice plaintiff must
produce "contrary expert opinion '" to resist a defendant's motion for
summary judgment.336

The Eleventh Circuit overturned the grant of summary judgment.336

The appellate court held that determining the burden plaintiff must meet

323. Id.
324. Id.
325. Id.
326. 785 F.2d 1529 (11th Cir. 1986).
327. Id. at 1532.
328. Id. at 1532-33.
329. Id. at 1532 (quoting Carter v. Stanton, 405 U.S. 669, 671 (1972)).
330. Id.
331. 790 F.2d 850 (11th Cir.), reh'g denied, 797 F.2d 982 (11th Cir. 1986) (en banc).
332. 790 F.2d at 850.
333. Id.
334. Id. (quoting Howard v. Walker, 242 Ga. 406, 408, 249 S.E.2d 45, 46-47 (1978)).
335. Id. at 851.
336. Id. at 852.
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in order to defeat a summary judgment motion was a procedural matter
controlled by Federal Rule of Civil Procedure 56.33' The court stated that
mere protestations by defendants of their innocence were not sufficient
under rule 56 to establish the absence of a genuine issue of fact.3s There-
fore, plaintiff had no burden of showing that factual questions remained
that needed resolution."' Because defendants' affidavits merely restated
their answers denying negligence, the court found that plaintiff had no
burden under rule 56 to prove that a genuine issue of material fact re-
mained in the case." 0 The Eleventh Circuit thus reversed the district
court's holding."'

In Williams v. Georgia Department of Human Resources,"s the Elev-
enth Circuit overturned the trial judge's grant of a directed verdict
against plaintiff.34 3 At pretrial conference, defendant's attorney requested
permission to move for summary judgment. 4 The trial judge indicated
his reluctance to grant summary judgment motions because the appellate
court frequently overturns these motions.345 The judge suggested that the
parties submit all the evidence that they would put on at trial. He would
then evaluate this evidence to determine if it would be sufficient to go to
a jury.s

34 Plaintiff's counsel reluctantly agreed to the procedure after rais-
ing objections to this approach."' After reviewing the evidence, affidavits,
depositions, medical records, and briefs, the trial court issued an order
prior to trial granting a directed verdict against plaintiffs."" The appel-
late court stated that "Rule 16 does not confer special powers to enter
judgment not authorized by Rule 56 or the other rules."" Therefore, the
Eleventh Circuit remanded the case for summary judgment review or
trial." O

337. Id. at 851; see FED. R. Civ. P. 56.

338. 790 F.2d at 851.

339. Id. at 852.

340. Id.
341. Id.

342. 789 F.2d 881 (llth Cir. 1986).

343. Id. at 883.

344. Id. at 882.

345. Id.

346. Id.

347. Id.

348. Id.

349. Id. (relying on its holding in Fidelity & Deposit Co. of Md. v. Southern Utilities,
726 F.2d 692, 693 (11th Cir. 1984)); see FED. R. Civ. P. 16, 56.

350. 789 F.2d at 883.
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XI. TRiAL

A. Jurors/Verdict

In United States v. Heller,3 5
1 defendant appealed his conviction for tax

evasion and falsely subscribing to an income tax return." 2 The conviction
followed a twelve-week jury trial that included testimony by numerous
accountants and other tax experts.

One day after jury deliberations began, the jury foreperson sent a note
to the district court judge, informing him of "ethnic slurs"" made in the
jury room and of the fact that one of the jurors had consulted a "reliable
accountant"" outside the jury room concerning some of the issues raised
in the case. Defendant immediately moved for a mistrial, and the court
responded by ordering the jury to stop deliberations." The court then
conducted voir dire of each juror individually, apart from counsel for each
party.

3"
During voir dire, additional information came to light. Several of the

jurors had made racial and religious slurs about defendant.5 7 Further-
more, at least one of the jurors appeared to have prejudged the guilt or
innocence of defendant. As noted above, another juror had requested in-
formation from an outside accountant and then had shared this informa-
tion with the other jurors.3 "8

The trial judge concluded his questioning of each juror by asking
whether he or she could reach a decision strictly on the evidence and the
law, without bias or prejudice.33 Each juror replied that he or she could,
and then the judge had the jurors confirm their promises in the presence
of each other. They then resumed their deliberations and ninety minutes
later returned a guilty verdict."

On appeal, the Eleventh Circuit reversed the judgment." 1 Among the
problems requiring reversal was the trial court's voir dire, which had not
been sufficiently probing. Furthermore, the ethnic slurs themselves ex-
pressed prejudice that denied defendant the fair and impartial jury to
which he was entitled."' Moreover, the prejudgment of guilt itself was a

351. 785 F.2d 1524 (11th Cir. 1986).
352. Id. at 1525.
353. Id.
354. Id.
355. Id.
356. Id.
357. Id. at 1525-26.
358. Id. at 1526.
359. Id.
360. Id. at 1526-27.
361. Id. at 1527.
362. Id.
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likely alternative ground for reversing, as was the questioning of the
outside accountant and repeating of his responses to the other members
of the jury.36" For any of these reasons alone, the trial court's failure to
declare a mistrial was in error, and thus, the court of appeals reversed the
judgment of conviction.3"

The purposes behind the enactment of the Jury Selection and Service
Act of 1968315 were to ensure that~ potential jurors were selected at ran-
dom from a representative cross-section of the community and that all
qualified citizens had an opportunity to be considered for service.3" In
United States v. Barnette,387 defendants were convicted of various
charges arising out of a conspiracy to defraud the United States in con-
nection with a government contract.'" They appealed, claiming that the
court should have dismissed the jury because it was selected in violation
of the Act.36'

The heart of defendants' argument was that the jury was drawn from a
relatively small pool of individuals who would serve either because of a
sense of civic duty or a lack of better alternatives. The argument rested
on the district court's procedure for selecting a jury, which included send-
ing a questionnaire to the 400 prospective jurors, informing them of the
length of the trial, and advising them to submit written requests for ex-
cusal if serving would be a hardship.7 0 Of the 360 prospective jurors who
responded, 249 requested pretrial excusals due to hardship, and the court
granted 245 of those requests.8 7 Defendant argued that this procedure
allowed prospective jurors to decide for themselves whether they would
serve, thus defeating the purpose of the Act that potential jurors be se-
lected at random.37' The court of appeals did not accept defendants' ar-
gument, concluding that prospective jurors did not have the right to opt
in or out at will: The trial judge had reviewed the hardship excusal re-
quests on an individual basis.373 This method simply allowed the district
court to separate prospective jurors who could serve from those who could
not afford to serve. The Eleventh Circuit further concluded that without
any proof that the jury was other than a random cross-section of the com-

363. Id. at 1528.
364. Id.
365. 28 U.S.C. §§ 1861-1869 (1982).
366. H.R. Rzp. No. 1076, 90th Cong., 2d Ses. 1, reprinted in 1968 U.S. CODz CONG. &

ADmN. NEWS 1792, 1792.
367. 800 F.2d 1558 (11th Cir. 1986).
368. Id. at 1559-60.
369. Id. at 1566.
370. Id. at 1567. The trial ran for three months. Id. at 1560.
371. d. at 1567.
372. Id.
373. Id. at 1568.
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munity, the district court's discretion in jury selection was broad enough
to encompass consideration of hardship excusal requests.""'

B. Law of the Case

In Leggett v. Badger,375 a prison inmate had brought a successful 42
U.S.C. § 1983*70 action against a correctional officer who had beaten
him.7 7 The Eleventh Circuit subsequently affirmed this decision.178 The
district court then held that plaintiff was not entitled to recover attor-
ney's fees from the State of Florida, and the prisoner appealed. 37 The
Eleventh Circuit reversed on this issue and remanded, ordering that the
State of Florida be joined for purposes of the attorney's fees
determination.ss

After this Eleventh Circuit ruling, but before the district court had an
opportunity to enforce it, the United States Supreme Court decided a
case with facts similar to those of Leggett."' The Supreme Court held
that a suit against a government official in his or her personal capacity
could not lead to imposition of fee liability upon the governmental en-
tity."' Because of the Supreme Court's ruling, the district court failed to
follow the Eleventh Circuit's mandate, holding that the Supreme Court's
controlling authority dictated a contrary result.'

The law of the case doctrine dictates that lower courts must follow an
appellate court's decision on an issue in all subsequent trial proceedings
in the same case.3" There are three exceptions to the rule: (1) when a
party presents new and substantially different evidence after the appeal;
(2) when controlling authority has been rendered that is contrary to the
law of the appellate decision; and (3) when the prior decision was clearly
erroneous and would work a manifest injustice if implemented.'

374. Id.
375. 798 F.2d 1387 (11th Cir. 1986).
376. 42 U.S.C. § 1983 (1982).
377. 798 F.2d at 1388.
378. Id. at 1390.
379. Id. at 1388.
380. Leggett v. Badger, 759 F.2d 1556, 1558 (11th Cir. 1985). The joinder of the state

was based on the court's holding in Glover v. Alabama Dep't of Corrections, 734 F.2d 691
(11th Cir. 1984), that the fact that a court awarded damages against a defendant in his
individual capacity did not preclude the assessment of attorney's fees against the state, so
long as the state was joined in the suit for purposes of the attorney's fees determination. Id.
at 695.

381. Kentucky v. Graham, 473 U.S. 159 (1985).
382. Id. at 163.
383. 798 F.2d at 1389.
384. Id.
385. Id. (citing Stanley v. United States, 786 F.2d 1490, 1498 (11th Cir. 1986)).
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This case fell into the second of these three categories, since the Su-
preme Court had decided a case that controlled the attorney's fees issue.
The Eleventh Circuit, therefore, held that the district court's refusal to
join the State of Florida for purposes of an attorney's fees determination
was proper."

XII. FULL FAITH CREDIT, RES JUDIcATA, AND COLLATERAL ESTOPPEL

Appellant in Sharpley v. Davis3 7 was a Hall County, Georgia elemen-
tary school principal whom school officials had suspended and then per-
manently discharged. Appellant's discharge resulted from his supervising
a belt whipping of an habitually disobedient nineteen-year-old student by
the boy's father while classmates looked on.3" After his dismissal, appel-
lant invoked Georgia's administrative review procedures. "' Three admin-
istrative bodies, as well as the Hall County Superior Court and the Geor-
gia Supreme Court, reviewed appellant's discharge.3 " On each occasion,
the dismissal was affirmed."91

After the last of three afflirmances, appellant filed his federal court ac-
tion in which he raised federal constitutional issues for the first time."
The district court granted summary judgment for appellee, concluding
that appellant could have raised or did raise the constitutional issues dur-
ing the administrative process.""3

On appeal, the issue was whether the state court's review of the admin-
istrative proceedings precluded federal jurisdiction over the constitutional
issues appellant raised or could have raised during the administrative
process.3" The Eleventh Circuit agreed with the district court's holding
that the state court judgment precluded federal court review.3 '5

The Eleventh Circuit began its analysis by recognizing that under
Georgia law, local boards, such as those that participated in the adminis-
trative review of appellant's dismissal may hear federal constitutional
claims.'" The court determined that in this instance, the Georgia state
court affirmation of the administrative process was conclusive for the pur-
pose of Georgia law for all issues appellant raised or might have raised in

386. Id. at 1389-90.
387. 786 F.2d 1109 (11th Cir. 1986).
388. Id. at 1110.
389. Id. at 1110; see O.C.G.A. § 20-2-940 (Fair Dismissal Act).
390. 786 F.2d at 1110.
391. Id.
392. Id. at 1110-11.
393. Id.
394. Id. at 1111.
395. Id.
396. Id.
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the state proceedings.3" The Georgia Supreme Court recognized as much
in its opinion.3 The court of appeals held that as a federal court, it had
to give the same preclusive effect to the state court judgment as any state
court would give the judgment." Accordingly, because plaintiff could
have asserted his constitutional claims in the administrative process, and
because the state court had reviewed that process, appellant could not
raise the claims in federal court 00

In Hart u. Yamaha Parts Distributors'0 1 Hart sued Yamaha Motor
Corp. (YMC) and various fictitious defendants in an Alabama state court
for injuries sustained in a motorcycle accident.40 Plaintiff alleged claims
under Alabama's extended manufacturer's liability doctrine, negligence,
and willful misconduct.4'" Alabama law permits fictitious party pleading
and allows the plaintiff to amend his pleadings once the true identity of
the fictitious defendant becomes known.'"4

Defendant YMC answered and identified several of the fictitious de-
fendants described in the complaint, including Yamaha International
Corp. (YIC) and Yamaha Parts Distributors (YP).'"o YMC removed the
case to federal court and filed a motion to dismiss, which the district
court granted.'" Hart filed a new action, again in Alabama state court,
naming as defendants YMC, YIC, YP, and various other fictitious defend-
ants. The three named defendants removed the case to federal court and
filed a motion for summary judgment, alleging res judicata and collateral
estoppel.407 The district court granted the motion,4  and the appeal
followed.'0

The Eleventh Circuit affirmed the grant of summary judgment for
YMC by applying the doctrine of res judicata.1 0 In order for res judicata

397. Id.
398. Id. The Georgia Supreme Court held that "since the issue [of the constitutionality

of the proceedings] was not properly raised below, we will not consider it on appeal." Shar-
pley v. Hall County Bd. of Educ., 251 Ga. 54, 55, 303 S.E.2d 9, 10 (1983).

399. 786 F.2d at 1111.
400. Id. at 1112. Note that it was the state court review of the administrative process

that precluded federal action, not the administrative process itself. "While the resort to
administrative proceedings alone does not preclude subsequent federal action, subsequent
state court review will bar a later federal action." Id. at 1112.

401. 787 F.2d 1468 (11th Cir. 1986).
402. Id. at 1469.
403. Id.
404. See ALA. R Civ. P. 9(h); Kinard v. C.A. Kelly & Co., 468 So. 2d 133, 135 (Ala. 1985).
405. 787 F.2d at 1469.
406. Id. at 1469-70.
407. Id. at 1469.
408. Id. at 1470.
409. Id. at 1470-71.
410. Id. at 1470-73.
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to apply, four elements must be present. First, there must be a final judg-
ment on the merits. Second, a court of competent jurisdiction must have
rendered the judgment. Third, the parties, or those in privity with them,
must be identical in both suits. Last, the cause of action must be the
same in both cases.411

The dismissal with prejudice had operated as a dismissal on the merits
in the first suit against YMC. In the second action, plaintiff had articu-
lated a different legal theory than in the first case. 1" The court noted,
however, that claim preclusion extends to claims brought under all legal
theories arising out of the same nucleus of operative facts, not just to
those legal theories actually raised in the first suit."' Accordingly, dismis-
sal was proper.4'1

For both YIC and YP, however, summary judgment based on res judi-
cats was improper. While the first, second, and fourth elements of the res
judicata test were satisfied, the third element was not.41 Under Alabama
Rule of Civil Procedure 9(h),'1 plaintiff had to amend his complaint to
make fictitious parties actual parties to the suit once their identities be-
came known, and he had never amended in the first suit.417 Because YIC
and YP had never taken any actions that would otherwise make them
parties to the first suit, they had not actually become parties. Therefore,
the 'party' prong of the third element was not met. "3

Furthermore, neither YIC nor YP had made a showing that they met
the privity prong of the third element.' 1 ' As the court noted, privity re-
quires a showing of a relationship between a party and a nonparty that is
sufficiently close so that a judgment for or against the party should bind
or protect the nonparty.' 3 ' Because YIC and YC had not made such a
showing, they did not meet the 'privity' prong of the third element of the
res judicata test. 21 Accordingly, the district court's grant of summary
judgment to YIC and YP was in error, and the Eleventh Circuit

411. Id. at 1470-71.
412. Id.
413. Id.
414. Id. at 1471.
415. Id.
416. ALA. R. Civ. P. 9(h).
417. 787 F.2d at 1469-71.
418. Id. at 1472-73. Furthermore, the district court's ruling that Hart was collaterally

estopped from pursuing his claims was also in error, since the district court gave no reasons
for its dismissal of the initial suit, i.e., the court never actually decided any issues. Id. at
1473-74.

419. Id. at 1472-73.
420. Id.
421. Id.

1987] 1409



MERCER LAW REVIEW

reversed.4'
In Balbirer v. Austin,'" the parties stipulated to a dismissal of a prior

state court claim.' The Eleventh Circuit held that a consent judgment
cannot support a claim of collateral estoppel unless the party pleading
collateral estoppel proves from the record of the case in which the con-
sent judgment was entered, or through extrinsic evidence, that the parties
intended the consent judgment to operate as a final adjudication of a par-
ticular point."51

XIII. ATTORNEY'S FEES

A. American Rule

Kraeger v. Solomon & Flanagan"s6 is memorable primarily because it
reiterates the 'American Rule' on awarding attorney's fees in federal
courts. As a general rule, absent a specific provision of Congress, a litigant
may not recover attorney's fees."72 Despite the presence of the 'American
Rule,' federal courts, nevertheless, do have "inherent power"'

2
8 to assess

attorney's fees as a fine for the willful disobedience of a court order or
when a losing party has acted in bad faith, vexatiously, wantonly, or for
oppressive reasons.' In Kraeger, the Eleventh Circuit reversed a district
court's award of attorney's fees and costs in favor of a prevailing defend-
ant, because the district judge made no findings regarding what specific
acts of bad faith and vexatious conduct formed the basis of the award.'8 0

B. Finality

For purposes of determining finality of attorney's fees awards, the
reader need only be familiar with the general proposition that an award
of attorney's fees is not final for appeals purposes until the amount is
determined."81 A corollary to this rule is that when attorney's fees are
similar to costs or collateral to an action, and the court does not deter-
mine the amount, that court is not precluded from issuing a final, appeal-

422. Id. at 1474.
423. 790 F.2d 1524 (11th Cir. 1986).
424. Id. at 1526.
425. Id. at 1524
426. 775 F.2d 1541 (11th Cir. 1985).
427. Id. at 1542.
428. Id. at 1543 (quoting Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240,

258 (1975)).
429. Id. at 1543 (citing Alyeska Pipeline, 421 U.S. 240, 258 (1975)).
430. Id. at 1543.
431. Interstate Pipe Maintenance, Inc. v. FMC Corp., 775 F.2d 1495, 1497 (11th Cir.

1985).
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able judgment on the merits.'5 ' When the attorney's fees are an integral
part of the merits of the case and the scope of relief, however, the court
cannot characterize the fees as costs or as collateral to the action.'33 Ac-
cordingly, the fee determination is a part of any final, appealable
judgment.''

C. Equal Access to Justice Act

The Equal Access to Justice Act (EAJA)'35 allows courts to award at-
torney's fees and other expenses to litigants who prevail in civil litigation
(other than cases sounding in tort) brought by or against the United
States, "unless the court finds that the position of the United States was
substantially justified or that special circumstances make an award un-
just."4 In Florida Suncoast Villas v. United States,"' the district court
had awarded the prevailing plaintiff attorney's fees plus costs, based upon
an attorney's affidavit stating what reasonable attorney's fees were in the
case and an itemized list of costs.8 8 The Eleventh Circuit vacated and
remanded' 8' finding that an award of attorney's fees under the EAJA
must be based on reviewable findings of fact pursuant to the guidelines
set out in Johnson v. Georgia Highway Express."0

In Porter v. Heckler,"1 the Eleventh Circuit addressed the question of
what a court should do when the government's position at one stage of
litigation is substantially justified, but at another stage is unjustified. The
court held that a court may award fees for work accomplished during that
portion of the proceeding when the government's position was unjusti-
fied."2 Furthermore, the court held that the position of the government is
not justified merely because it is defending an appeal from a trial court

432. Id. at 1497.
433, Id.
434. McQurter v. City of Atlanta, 724 F.2d 881, 882 (11th Cir. 1984).
435. 28 U.S.C. § 2412(d) (1982).
436. Id. § 2412(d)(1)(a).
437. 776 F.2d 974 (11th Cir. 1985).
438. Id. at 975.
439. Id.
440. 488 F.2d 714 (5th Cir. 1974). The Johnson factors are: (1) time and labor required;

(2) novelty and difficulty of questions; (3) skill necessary to perform legal services properly;
(4) preclusion of other employment by attorney due to acceptance of case; (5) customary fee;
(6) whether fee is fixed or contingent; (7) time limitations imposed by client or circum-
stances; (8) amount involved and results obtained; (9) experience, reputation and ability of
attorneys; (10) 'undesirability' of case; (11) nature and length of professional relationship
with client; (12) awards in similar cases. Id. at 717-19.

441. 780 F.2d 920 (11th Cir. 1986).
442. Id. at 921.
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judgment in its favor."8

D. Rule 11

In Donaldson v. Clark,"' the district court assessed attorney's fees
against plaintiff and its counsel under rule 11.445 After the court had as-
sessed attorney's fees, but before the court had determined the amount of
those fees, plaintiff filed a notice of appea."6 The basis of the appeal was
28 U.S.C. § 1291," which gives the court of appeals "jurisdiction of ap-
peals from all final decisions of the district 'courts."" The issue on appeal
was whether the order was final, despite the fact that the court had not
set the amount of the attorney's fees."' The Eleventh Circuit held that
the amount of sanctions a court should award under rule 11 is never an
integral part of the merits of the case and the scope of relief."0 The de-
termination of the amount of attorney's fees to be awarded under rule 11
is collateral. 51 Thus, the court concluded that even though the district
court failed to determine the amount of attorney's fees, the judgment was
final and appealable."*' Furthermore,- the court held that rule 11 incorpo-
rates an objective good-faith standard, and thus the decision of the dis-
trict court concerning the imposition of sanctions against attorney's
under rule 11 was subject to review for abuse of discretion." 3

443. Id.
444. 786 F.2d 1570 (11th Cir.), reh'g granted, vacated, 794 F.2d 572 (11th Cir. 1986).
445. Donaldson v. Clark, 105 F.R.D. 526, 532 (M.D. Ga. 1985), reu'd, 786 F.2d 1570 (11th

Cir. 1986); see FED. R. Crv. P. 11.
446. 786 F.2d at 1574.
447. 28 U.S.C. § 1291 (1982).
448. 786 F.2d at 1574.
449. Id. at 1575.
450. Id.
451. Id.
452. Id.
453. Id. at 1576.
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