Labor Law
by Wm. Scott Schulten*

I.

INTRODUCTION

This survey of 1986 labor cases from the Eleventh Circuit Court of Ap-

peals addresses recent developments in labor relations law, including
cases decided under the National Labor Relations Act' (NLRA), the Labor-Management Reporting and Disclosure Act of 19592 (LMRDA), the
Occupational Safety and Health Act of 1970 (OSHA), the Employee Re-

tirement Income Security Act4 (ERISA), the Fair Labor Standards Act s
(FLSA), and miscellaneous other federal laws relating to employer-employee relations. Another survey article discusses cases relating to employment discrimination on the basis of race, sex, national origin, religion,

age, or handicap.6 This Article reviews cases selected because of their importance in the developing and emerging law of the work force. The

reader is cautioned, however, that not every case decided in the Eleventh
Circuit is reviewed in this Article.
II.
A.

NATIONAL LABOR RELATIONS ACT

Jurisdictionand Procedure

In the 1984 labor law survey of cases from the Eleventh Circuit, , the
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1. National Labor Relations Act, 29 U.S.C. §§ 151-169 (1982 & Supp. I 1985).
2. Labor-Management Reporting and Disclosure Act of 1959, 29 U.S.C. §§ 401-531 (1982
& Supp. 111 1985).
3. Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-678 (1982 & Supp. III
1985).
4. Employee Retirement Income Security Act of 1974, 29 U.S.C. §§ 1001-1461 (1982 &
Supp. II 1985).
5. Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201-219 (1982 & Supp. III 1985).
6. Duvall & Margulies, Employment Discrimination,1986 Eleventh Circuit Survey, 38
MERCER L. REv. 1213 (1987).
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review began with the decision of Carterv. Sheetmetal Workers' International Association,8 in which the Eleventh Circuit found that sections
8(b)(1)' and 8(b)(2) 10 of the NLRA preempted a state court action.1 In
the 1985 labor law survey of cases from the Eleventh Circuit,' the discussion began with the case of Hechler v. InternationalBrotherhood of Electrical Workers,"1 in which the court found no preemption when a union
employee sued her union for failing in its duty to adequately train her for
her position."' This year's survey begins with another case examining similar issues, in which the Eleventh Circuit found the employee's state law
claims preempted.
In Ryan v. InternationalUnion of Operating Engineers," plaintiff was
a member of another union operating on the same job site as the International Union of Operating Engineers (IUOE), which had a hiring hall
agreement with the employer.10 Plaintiff asserted that a crane operated
by an IUOE member injured him, that the crane operator lacked the requisite qualifications to operate the crane, and that the crane operator was
not properly supervised. 7 Plaintiff raised the novel contention that a collective bargaining agreement containing a hiring hall provision imposed
on the union a duty to refer only persons competent to operate the employer's machinery.' 8 Plaintiff further asserted that, if the union breached
this 'duty,' it was liable in tort to any injured party. 1"
Although Ryan primarily deals with the duties owed by a union referring employees under a hiring hall arrangement, the court addressed the
preemption issues early in the opinion. 20 Plaintiff's first count, as summarized above, relied upon the collective bargaining agreement between
IUOE and the employer to establish the 'duty' of the IUOE to plaintiff.
Accordingly, this count was defective pursuant to the recent case of AllisChalmers Corp. v. Lueck,"2 in which the Supreme Court held that federal

1271 (1985).

8. 724 F.2d 1472 (11th Cir.), cert. denied, 469 U.S. 831 (1984).
9. 29 U.S.C. § 158(b)(1) (1982).

10. Id. § 158(b)(2).
11. 724 F.2d at 1477-78.
12. Schulten & Barber, Labor Law, 1985 Eleventh Circuit Survey, 37
1465 (1986).

13. 772 F.2d 788 (11th
14.
15.
16.
17.
18.
19.
20.
21.

Cir. 1985), vacated, 107 S. Ct. 2161 (1987).

772 F.2d at 791-99.
794 F.2d 641 (11th Cir. 1986).
Id. at 642.
Id. at 643.
Id. at 642.
Id.
Id. at 643-44.
471 U.S. 202 (1985).
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law preempts such a contract suit under state law." The same result obtains despite plaintiff's efforts to characterize the contract count to sound
in tort. The Eleventh Circuit cited with approval Michigan Mutual Insurance Co. v. United Steelworkers of America,2" in which the Sixth Circuit held that federal law preempted any state law claim against a union
for personal injury or death, if the claim is based on an alleged agreement
by the union to perform safety services for its members."' The Eleventh
Circuit, however, found that Hechler was not inconsistent,25 since it
"deals with a union's obligation to train a union member, a right of a
different sort, not necessarily based, on a union's contract with a third
2
party.'
The court resolved Ryan by reference to the collective bargaining
agreement between IUOE and the employer. No provision in that agreement, express or implied, imposed a duty on the union to assess the competence of persons referred from the hiring hall. 21 Moreover, since the
case arose in Florida, a 'right to work' state, state law mandated that the
union refer members and nonmembers in a nondiscriminatory fashion.28
Accordingly, the union would be in a difficult position if it had a duty to
assess the competence of individuals referred from the hiring hall.2 Furthermore, a broad management rights provision in the contract with
IUOE gave the employer the right to refuse the assignment of any person
to any machine when the person was not competent to operate the equipment. Finally, the court noted that if the employer desired the union to
certify the competence of persons it referred, it could have negotiated a
commonly used collective bargaining agreement to that effect.8 0 For the
foregoing reasons, the union clearly had no general duty to refer certifiably competent personnel to the employer. Plaintiff's cause of action,
therefore, failed not only under federal law, but under state law as well.
Accordingly, the Eleventh Circuit affirmed the lower court's dismissal of
the complaint.31
Again addressing the issue of jurisdiction, the Eleventh Circuit considered whether Congress intended section 8(b)(4) of the NLRA"3 to proscribe peaceful and orderly distribution of handbills at entrances to a
22.
23.
24.
25.
26.
27.
28.
29.

Id. at 220-21.
774 F.2d 104 (6th Cir. 1985).
794 F.2d at 644.
See supra text accompanying notes 11-13.
794 F.2d at 644.
Id. at 645.
Id. at 646 (citing Turner v. Local Lodge, 755 F.2d 866 (l1th Cir. 1985)).
Id.

30. Id.
31.

Id. at 646-47.

32. 29 U.S.C. § 158(b)(4).
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shopping mall. In Florida Gulf Coast Building & Construction Trades
Council v. NLRB83 the court decided a case that had found its way from
the National Labor Relations Board (NLRB)8' to the Fourth Circuit
Court of Appeals8" to the Supreme Court.&I The case arose out of events
occurring at a large shopping mall in Tampa, Florida, where DeBartolo
owned approximately eighty-five retail establishments, one of which became embroiled in a dispute with Florida Gulf Coast Building Trades
Council, AFL-CIO (the Union). The Union distributed handbills at mall
entrances, urging consumers not to patronize tenants of the mall.
DeBartolo, the owner of the mall, filed an unfair labor practice charge,
asserting that the Union was engaging in a secondary boycott in violation
of the NLRA.87 Subsequently, the general counsel of the NLRB issued a
complaint against the Union alleging a violation of section 8(b)(4)(ii)(B)
of the NLRA.8 8 The NLRB disagreed and dismissed the complaint.3 9 The
Fourth Circuit affirmed the dismissal,' 0 but the Supreme Court vacated
the decision of the Fourth Circuit," holding that the Union's conduct fell
outside of the protection of the publicity proviso contained in section
8(b)(4)." The Court, however, did not determine whether the distribution
of the handbills violated the underlying restrictions of the NLRA, or
such a provision would be constiwhether, if the NLRA was so construed,
8
tutional under the first amendment.'
On remand, the NLRB issued a supplemental decision and order,"
which were the subject of the petition for review filed in the Eleventh
Circuit.' 5 In its decision and order, the NLRB found that the Union had
violated section 8(b)(4)(ii)(B) of the Act by its handbilling." In Florida
Gulf Coast, the Eleventh Circuit disagreed, granting the Union's petition
and denying enforcement of the Board's order.' 7 Apparently, this was a
33. 796 F.2d 1328 (11th Cir. 1986).
34. Florida Gulf Coast Bldg. Trades Council (Edward J. DeBartolo Corp.), 252 N.L.R.B.
702 (1980), aff'd, Edward J. DeBartolo Corp. v. NLRB, 662 F.2d 264 (4th Cir. 1981), vacated, 463 U.S. 147 (1983).
35. Edward J. DeBartolo Corp. v. NLRB, 662 F.2d 264 (4th Cir. 1981), vacated, 463 U.S.
147 (1983).
36. Edward J. DeBartolo Corp. v. NLRB, 463 U.S. 147 (1983).
37. 796 F.2d at 1330.
38. 29 U.S.C. § 158(b)(4)(ii)(B) (1982).
39. 662 F.2d at 264, 267.
40. Id. at 272-73.
41. 463 U.S. at 147, 158.
42. Id. at 157.
43. Id. at 157-58.
44. 796 F.2d at 1330.
45. Id. at 1328.
46. Id. at 1330.
47. Id. at 1346.
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case of first impression, since the court stated unequivocally that neither
the Supreme Court nor any appellate court has decided whether the statutory prohibition against threatening, coercing, or restraining applies to
the distribution of handbills."8 Because it was 'writing on a clean slate,'
the court of appeals performed exhaustive and thorough analysis of the
legislative history, legal principles involved, and relevant precedent in
reaching its decision. The court consciously attempted to construe the
statute to avoid rendering it unconstitutional, pursuant to the teaching of
NLRB v. Catholic Bishop of Chicago.4 Thus, although the NLRB assumed that its cease and desist order was constitutional, the court analyzed whether the statutory interpretation suggested by the NLRB would
render section 8(b)(4) unconstitutional."
The court began its analysis with a discussion of Organization for a
Better Austin v. Keefe,51 in which the Supreme Court recognized that
peaceful pamphleteering is a form of communication protected by the
first amendment.5 The Supreme Court in Keefe was unpersuaded that
the coercive intent of the handbilling individuals was functionally different from the intent of the writer of an editorial or other newspaper article.53 Thus, because distribution of handbills is fully protected by the first
amendment, it clearly stands on a different footing from picketing, which
the Court has held to be something other than the equivalent of speech."
The stage was set for the Eleventh Circuit to determine that the restriction on secondary boycotts pursuant to section 8(b)(4) did not pertain to
peaceful handbilling. The court accomplished this result in overwhelming
detail by reference to the legislative history, including committee reports,
speeches of Senate and House proponents, and even a speech made by
President Eisenhower. 5 The court summarized its analysis by stating
that it could find no congressional intent to prohibit nonpicketing labor
publicity." Accordingly, under the rule of Catholic Bishop,67 the court
found no justification for expanding section 8(b)(4) to cover activity
clearly not intended by Congress to be prohibited.58 The absence of such
48.
49.
50.

Id. at 1331.
440 U.S. 490, 500 (1979).
796 F.2d at 1331-32 (citing NLRB v. Catholic Bishop of Chicago, 440 U.S. 490

(1979)).
51.
52.
53.
54.
55.
56.
57.
58.

Id. at 1332 (citing Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971)).
402 U.S. at 419.
Id.
796 F.2d at 1333 (citing Hughes v. Superior Court, 339 U.S. 460, 464-65 (1950)).
See id. at 1336-45.
Id. at 1346.
440 U.S. at 490.
796 F.2d at 1346.
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a finding compelled the court to deny enforcement of the Board's order,"9
thus resolving, at least in the Eleventh Circuit, the question whether the
NLRA restricts handbilling at consumer locations.
The final significant case decided by the Eleventh Circuit concerning
jurisdiction and procedure is Tonetti v. Federal Labor Relations Authority.60 In Tonetti, petitioner sought review of a final decision of the Federal Labor Relations Authority (Authority), which had denied exceptions
to an arbitration award filed by the American Federation of Government
Employees. The Authority, arguing that the court had no jurisdiction to
review its decision, moved to dismiss the petition.61
The statutory basis for review of final decisions of the Authority is contained in 5 U.S.C. § 7123(a).6' The statute, however, exempts all Authority arbitration decisions issued pursuant to 5 U.S.C. § 7122,63 unless, for
example, the arbitration involves an unfair labor practice." Although the
Fourth Circuit s " and the Ninth Circuit" previously decided the issue, the
Eleventh Circuit had not ruled on the reviewability of an arbitration decision of the Authority. Under the facts in Tonetti, especially since the Authority's final decision sustaining the arbitration award made no reference
to any unfair labor practice, the court properly dismissed the petition for
review.67
B. Statutes of Limitation
In the last survey article,s the authors discussed how the Eleventh Circuit had applied the Supreme Court decision of Del Costello v. Interna59. Id.
60. 776 F.2d 929 (11th Cir. 1985).
61. Id. at 929-30.
62. 5 U.S.C. § 7123(a) (1982) provides as follows:
Any person aggrieved by any final order of the Authority other than an order
under-(1) section 7122 of this title (involving an award by an arbitrator), unless
the order involves an unfair labor practice under section 7118 of this title, or (2)
section 7112 of this title (involving an appropriate unit determination), may, during the 60-day period beginning on the date on which the order was issued, institute an action for judicial review of the Authority's order in the United States
court of appeals in the circuit in which the person resides or transacts business or
in the United States Court of Appeals for the District of Columbia.
Id.
63. 5 U.S.C. § 7122 (1982).
64. See id. § 7116 (1982) (defining unfair labor practice).
65. American Fed'n of Gov't Employees v. Federal Labor Relations Auth., 675 F.2d 612
(4th Cir. 1982).
66. United States Marshall's Serv. v. Federal Labor Relations Auth., 708 F.2d 1417 (9th
Cir. 1983).
67. 776 F.2d at 931.
68. See supra note 12, at 1486-88.
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tional Brotherhood of Teamsters"' to various fact situations. Again this
year, new questions have arisen under Del Costello, and further refinements have been made.
The Eleventh Circuit decided the case of Proudfoot v. Seafarer's International Union7" on sua sponte reconsideration. In its initial opinion,"
the court had held plaintiff's action time-barred because the employee
had been dismissed on January 17, 1983, and had not filed suit until April
16, 1984.7 On reconsideration, pursuant to Del Costello, the court decided that a section 3017 hybrid suit actually concerns two separate actions, one against the employer for its alleged wrongful conduct and one
against the union for breach of its implied duty of fair representation,
requiring it to rectify the alleged wrong." The court noted that, although
the two causes of action are distinct, they are necessarily interdependent.
To prevail on his claim against the employer, the employee must prove
not only that the employer breached the collective bargaining agreement,
but also that the union did not meet its duty of fair representation.75 On
the other hand, to prevail against the union, the employee must show not
only that the union did not meet its duty, but also that the employer's
actions violated the collective bargaining agreement.76 Thus, the hybrid
301 action does not mature until both separate components are in place.77
In determining the impact of this principle on hybrid 301 suits, the
Eleventh Circuit decided that the timeliness of the suit "must be measured from the date on which the employee knew or should have known
of the union's final action or the date on which the employee knew or
should have known of the employer's final action, whichever occurs
later."'' 7 Thus, contrary to the law as it existed in this circuit in 1985, in a
hybrid section 301 suit, the six-month statute of limitations provided in
69.

462 U.S. 151 (1983).

70. 779 F.2d 1558 (11th Cir. 1986).
71. Proudfoot v. Seafarer's Int'l Union, 767 F.2d 1538 (11th Cir. 1985), vacated in part,
779 F.2d 1558 (11th Cir. 1986).
72. 767 F.2d 1538, 1541 (11th Cir. 1985).
73. Section 301(a) of the Labor Management Relations Act, 29 U.S.C, § 185(a) (1982)
provides:
Suits for violation of contracts between an employer and a labor organization representing employees in an industry affecting commerce as defined in this Chapter
. . .may be brought in any district court of the United States having jurisdiction
over the parties, without respect to the amount in controversy and without regard
to the citizenship of the parties.

Id.
74. 779 F.2d at 1559 (citing 462 U.S. at 164).
75. Id. (citing Vaca v. Sipes, 386 U.S. 171, 186 (1967)).
76. Id. (citing Hines v. Anchor Motor Freight, 424 U.S. 554, 570-71 (1976)).
77. Id.
78. Id.
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section 10(b) of the National Labor Relations Act,7 9 runs for all practical
purposes from the point in time when the union ceases its efforts on behalf of the employee to obtain relief for an employer's allegedly wrongful
misconduct.
In InternationalAssociation of Machinists & Aerospace Workers v.
Allied Products Corp.,60 the union filed suit to compel arbitration under a
grievance procedure set forth in a collective bargaining agreement. Since
the union filed suit more than six months after the date when the employer refused to submit to arbitration, the employer moved to dismiss
the action pursuant to the six month limitation period set forth in section
10(b) of the NLRA. 1'
The uncertainty in the area of limitations periods in the LRMA is attributable to the lack of a federal statute of limitations applicable to section 301. Accordingly, federal courts borrow the most suitable state statute or other rule from some other source.6 ' In Del Costello, the Supreme
Court refused to adopt a state statute of limitations and held that in hybrid section 301 suits, courts should apply the six month limitation provided in section 10(b).83 The Court, however, distinguished hybrid 301
claims from straightforward section 301 claims in which a union sues an
employer directly for breach of its collective bargaining agreement."
Allied Products concerned a straightforward section 301 claim. The
Eleventh Circuit noted that in some section 301 claims, the Supreme
Court has applied state limitations periods, as the claim closely resembles
a simple action for breach of contract. 5 Although such cases as UAW v.
Hoosier Cardinal" would seem to require courts to borrow the state contract limitations period, the Eleventh: Circuit was faced with the choice of
a six-year statute under Alabama law s' versus a six-month period under
29 U.S.C. § 160(b) (1982) provides in pertinent part as follows:
Whenever it is charged that any person has engaged or is engaging in any such

79.

unfair labor practice, the Board . ..shall have power to issue and cause to be
served upon such person a complaint stating the charges in that respect, and containing a notice of hearing before the Board ... not less than five days after the
serving of said complaint: Provided,That no complaint shall issue based upon any
unfair labor practice occurring more than six months prior to the filing of the
charge with the Board and service of a copy thereof upon the person against

whom such charge is made ....
Id.
80. 786 F.2d 1561 (11th Cir. 1986).

81.
82.
83.
84.

Id. at 1564.
462 U.S. at 151.
Id. at 170-71.
Id. at 165.

85. 786 F.2d at 1563; see, e.g., UAW v. Hoosier Cardinal Corp., 383 U.S. 696 (1966).
86. 383 U.S. 696 (1966).
87. AL. CODE § 6-2-34 (1975) provides: "The following must be commenced within six
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section 10(b). The court noted that the Supreme Court in Del Costello
stated that a state statute should be disregarded "'when a rule from elsewhere in federal law clearly provides a closer analogy than state statutes,
and when the federal policies at stake and the practicalities of litigation
make that rule a significantly more appropriate vehicle for interstitial
lawmaking.' "
The Eleventh Circuit noted that it had previously adopted a 'fluid balancing test' for straightforward section 301 claims, allowing federal courts
to choose between section 10(b) and state limitations, depending on the
policy considerations underlying the state statutes and the degree of similarity between the state provision and the federal provision. s' The court
found that a suit to compel arbitration involves more federal concerns
than a simple breach of contract claim, such as the claim presented in
Hoosier Cardinal.0 Moreover, application of Alabama's six-year limitations period would frustrate the clear federal policy in favor of prompt
resolution of labor disputes. Accordingly, the Eleventh Circuit adopted
the six-month limitation period provided by the NLRA, and affirmed the
lower court's dismissal of the union's lawsuit."1
C. Section 301 Suits
In Hill v. Georgia Power Co.,'2 the court applied its ruling in Proudfoot,'3 further refining the statute of limitation issues. In Hill, two plaintiffs brought suit under section 301 of the Labor Management Relations
Act (LMRA)," charging that Superior Electric Company discharged them
in violation of a collective bargaining agreement, and that the union had
breached its duty of fair representation. The district court granted summary judgment against both employees based upon the six-month limitations period under section 10(b) of the NLRA.1 The court of appeals analyzed the claims of the two employees and found that their claims were
substantially different." Both were union members, one a member of the
United Brotherhood of Carpenters and Joiners, and the other a member
of the Construction, Production, and Maintenance Workers Union. Auyears: ... (9) Actions upon any simple contract or specialty not specifically enumerated in
this section." Id.
88. 786 F.2d at 1563 (quoting 462 U.S. at 172).
89. Id.; see, e.g., Samples v. Ryder Truck Lines, 755 F.2d 881, 888 (11th Cir. 1985).
90. 786 F.2d at 1564.
91. Id. at 1564-65.
92. 786 F.2d 1071 (11th Cir. 1986).
93. 779 F.2d at 1558.
94. Labor Management Relations Act § 303, 29 U.S.C. § 158(b) (1982).
95. 786 F.2d at 1072.
96. Id. at 1077.
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thorities arrested the two men after finding marijuana in the car in which
the two were riding to work. 7 Both employees were acquitted of the criminal charges. 90 The unions' handling of the two employees' cases, however,
was anything but identical, factually or legally.
Superior Electric discharged both employees on July 15, 1982. Thereafter, the employer took no further action in the matter." One union, however, led its member to believe that it could do something for the employee if the criminal case ended favorably; the business agent of the
union told the member that a grievance would be premature until resolution of the criminal charges. Accordingly, the employee did not file a written grievance, and the union took no further action until March 14, 1984,
when the business agent wrote to the employer and asked that it reinstate
the employee. Thereafter, on July 11, 1984, that employee filed suit. 10
The other employee also notified his union representative about the incident, and that union also said that it could do nothing while the criminal charges were pending. The representative then informed the employee that his chances for reinstatement were slim. As a result, the
employee no longer pressed the matter with his union and did not persist
in enlisting the union's aid on his behalf.101 This employee testified by
deposition that he understood that his employer was unlikely to rehire
him, so he did not ask the union to pursue his case. Neither the union nor
02
the employee ever requested reinstatement.
Based on these facts, the court found that the second employee's cause
of action accrued no later than July, 1982, when the employee knew that
he had lost his job and learned that the union was not likely to help in
any regard. 10 3 Thus, because of the six-month statute of limitations, his
cause of action was time-barred after January, 1983. With respect to the
employee whose union continued its involvement, however, the statute of
limitations did not begin to run against either the employer or the employee until the union had clearly done everything that it would do on
the employee's behalf.'"
In"perspective, the result of the holdings in Proudfoot and Hill is that
an employer no longer has any meaningful way to know precisely when an
employee's statute of limitations will run on an allegedly wrongful discharge. If a court deems resulting litigation to be a straightforward sec97. Id. at 1073.
98. Id. at 1074.

* 99.
100.
101.
102.
103.
104.

Id. at
Id. at
Id. at
Id. at
Id.
Id.

1075, 1077.
1074.
1075.
1077.
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tion 301 action, then a state statute of limitations may be applicable, depending on what type of conduct led to the discharge and how similar the
state statute is to the time limitation in section 10(b) of the NLRA. As if
these questions are not difficult enough, the employer can only guess
what, if anything, a union may be doing on behalf of an employee. In
those cases in which a union contacts an employer concerning a discharge,
a hybrid section 301 suit that is subject to a six-month statute of limitations will clearly not become time-barred until six months after the date
when the union ceases its efforts on behalf of the employee. Because a
union's efforts on behalf of its membership may not be ascertainable by
the employer, the employer will find it virtually impossible to know
whether a suit filed in federal court as a hybrid section 301 claim is, in
fact, time-barred. Thus, counsel for employers must determine whether to
plead the statute of limitations as an affirmative defense and must, in all
cases, conduct discovery on the issues related to the limitations defense
as soon as possible after the litigation commences.
D. Section 303
Praterv. UMW 0 0 raised interesting questions concerning the liability
of a union and its members in connection with alleged violations of the
prohibition against secondary boycott activity as proscribed by the
LMRA.es Plaintiffs in Prater consisted of a nonunion coal mining company, its employees, and the party from whom the mining company had
leased coal mining equipment. Defendants were the United Mineworkers
of America (UMW) and various individual union members and officials."°
The case arose out of the 1978 UMW strike, which ended in March, 1978
105. 793 F.2d 1201 (11th Cir. 1986).
106. Section 303 of the LMRA, 29 U.S.C. § 187 (1982), confers a cause of action to anyone injured in his business or property by an unfair labor practice, as defined in section
8(b)(4) of the NLRA, 29 U.S.C. § 158(b)(4) (1982). Section 8(b)(4) provides that it is an
unfair labor practice for a labor organization:
(i)... to induce or encourage any individual employed by any person engaged in
commerce or in an industry affecting commerce to engage in, a strike or refusal in
the course of his employment to use, manufacture, process, transport, or otherwise
handle or work on any goods, articles, materials, or commodities or to perform any
services; or
(ii) to threaten, coerce, or restrain any person engaged in commerce or in an industry affecting commerce, where in either case an object thereof is-.
..
(B) forcing or requiring any person to cease using, selling, handling, transporting,
or otherwise dealing in the products of any other producer, processor, or manufacturer, or to cease doing business with any other person ....

Id.
107.

793 F.2d at 1203 n.1.
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when President Carter issued a Taft-Hartley injunction.'"8 The corporate
plaintiffs, Qakman Mining Company and Prater Equipment Company,
sought damages under section 303 of the LMRA.'" Individual employees
of Oakman sued not only under section 303, but also under pendent state
claims for interference with economic relations, assault and battery, and
false imprisonment. 1
The district court granted defendants' motion for summary judgment
for all claims brought by individual plaintiffs, holding that the individual
plaintiffs lacked standing to sue under section 303.1 The district court

further held that it 'lacked pendent jurisdiction over the individual plaintiffs' state claims."'8 The trial court awarded the corporate
plaintiffs, how13
ever, over $500,000 in actual and punitive damages.
In ruling on the legitimacy of the district court's dismissal of the employees' section 303 claims, the Eleventh Circuit was apparently without
applicable precedent in either the Fifth Circuit"" or the Eleventh Circuit.
In the case of Seeley v. Brotherhood of Painters,Decorators,and Paperhangers of America,'' however, the court had held that the words in section 8(b)(4), "to cease doing business with any other person,""$ did not
contemplate the ordinary relationship of employer and employee.1 7 The
Eleventh Circuit noted that although Seeley concerned a discharge rather
than a secondary boycott, the general principle the court found controlling also applied to the Prater issue.""
The individual plaintiffs in Prater sought a more liberal approach to
employee standing under section 303, arguing that if primary employers
have standing under section 303 because they are the direct object of the
union's unlawful
activity, the employees, too, should have standing as
"persons. '"" The court reasoned, however, that without some limitation
to standing under section 303, millions of individuals might have a cause
of action for the same union activity. 20 Moreover, if employees of an in108. Id.
109. 29 U.S.C. § 187.
110. 793 F.2d at 1203.
111. Id.
112. Id.
113. Id.
114. Decisions issued by the Fifth Circuit prior to October of 1981 are binding on the
Eleventh Circuit. Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981).
115. 308 F.2d 52 (5th Cir. 1962).
116. 29 U.S.C. § 8(b)(4).
117. 308 F.2d at 60.
118. 793 F.2d at 1204-05.
119. Id. at 1205; see Charvet v. International Longshoremen's Ass'n, 736 F.2d 1572, 1576
(D.C. Cir. 1984).
120. 793 F.2d at 1205; cf. W.J. Milner & Co. of Fla. v. IBEW, 476 F.2d 8, 13 (5th Cir.
1973) (Godbold, J., concurring).

1987]

1309

LABOR LAW

jured business were permitted to sue unions alleged to have engaged in
secondary activity, unions might also be inhibited in exercising their legitimate activities, which would frustrate the purposes of the NLRA.121
Based upon the policy considerations discussed in Fulton v. Plumbers &
Steamfitters,12 2 the Eleventh Circuit affirmed the district court's dismissal of the section 303 claims asserted by individual plaintiff employees.2s
The Eleventh Circuit, however, found that the district court not only
had jurisdiction over the pendent state law claims,12 ' but also had pendent party jurisdiction over the individual defendants, despite the limitation in the LMRA against recovery from individual union members."'5
The court noted that the district court could choose to retain pendent
state law claims and pendent party claims despite the dismissal of the
section 303 claim.126 Furthermore, the decision whether to entertain pendent state claims is a discretionary decision, which an appeals court cannot overturn absent abuse by the district court. 2 The court realized,
however, that by the time the district court dismissed the state claims,
the statute of limitations had expired, and no state forum was available
to hear the case.lss Citing previous decisions, such as L. A. Draper& Son
v. Wheelabrator-Frye,Inc.''1 and Ferro v. Smith,'s" the Eleventh Circuit
found that the district court abused its discretion in dismissing the pen121. 793 F.2d at 1205; see Fulton v. Plumbers & Steamfitters, 695 F.2d 402 (9th Cir.
1982), cert. denied, 464 U.S. 913 (1983). But see Wells v. International Union of Operating
Eng'rs, 303 F.2d 73, 75 (6th Cir. 1962).
122. 695 F.2d 402 (9th Cir. 1982), cert. denied, 464 U.S. 913 (1983).
123. 793 F.2d at 1205.
124. Id. at 1206.
125. Section 301(b) of the LMRA, 29 U.S.C. § 185 (1982), provides in pertinent part:
"Any ..

. labor organization may sue or be sued as an entity .

.

. in the courts of the

United States. Any money judgment against a labor organization . . . shall be enforceable
only against the organization as an entity . . . and shall not be enforceable against any
individual member or his assets." Id.; see Complete Auto Transit, Inc. v. Reis, 451 U.S. 401,
414 (1981).
126. 793 F.2d at 1206 (citing UMW v. Gibbs, 383 US. 715 (1966)).
127. Id. at 1208. A district court usually uses four factors in its discretionary decision
whether to entertain pendent state claims:
(1) whether the state law claims predominate in terms of proof... (2) whether
comity considerations warrant determination by a state court... (3) whether judicial economy, convenience, and fairness to the litigants would best be served by
trying the federal and state claims together; and (4) whether the state claim is so
closely tied to questions of federal policy that the argument for exercise of pendent jurisdiction is particularly strong.
L.A. Draper & Son v. Wheelabrator-Frye, Inc., 735 F.2d 414, 428 (11th Cir. 1984).
128. 793 F.2d at 1208.
129. 735 F.2d 414 (11th Cir. 1984).
130. 625 F.2d 1226 (5th Cir. 1980).
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dent state law claim. 13 1

While Prater is significant in terms of its decision concerning employee
standing under section 303, the opinion also bears reading for its discussion of the liability of the union for the acts of its members. Union miners
had badly damaged much of Prater's equipment and property belonging
to Oakman Mining Company. A group of union miners armed with clubs
and guns had then forced Oakman's employees from the job site, and the
Alabama Highway Patrol intervened. 33 The union through its representatives had promised that it would do its best to stop any violence. 133 Despite their promises, however, union leaders did nothing to stop or discourage the violent confrontations that occurred. This, according to the
Eleventh Circuit, amounted to a ratification of the illegal activities.' 3
Moreover, through its statements to state officials, the union assumed a
greater responsibility than that imposed by law. Those promises, coupled
with the no-strike clause in the collective bargaining agreement, justified
the district court's finding that the union was responsible for failing to
repudiate the illegal activity or discipline the union members.' 3" In addition, the 'mass action' theory clearly established the union's liability.'
Pursuant to North River Energy Corp. v. UMW, 7 a union is liable under
the mass action theory when there is sufficient authorization, condonation, or complicity by the union or its agents.' s The facts of Praterreveal
that over 1,000 union members were present at the Oakman incident.' 3
By failing to fulfill their promises to the governor and the highway patrol,
the union officials effectively condoned the illegal activities, which justified liability under the mass action theory as well.'"
E. Unfair Labor Practices
The Eleventh Circuit issued two decisions in 1986 concerning unfair
labor practices under section 8 of the NLRA.' 4 1 The first, City Cab Co. of
131. 793 F.2d at 1208.
132. Id. at 1203.
133. Id. at 1210.
134. Id. (citing Vulcan Materials Co. v. United Steelworkers of Am., 430 F.2d 446, 457
(5th Cir. 1970), cert. denied, 401 U.S. 963 (1971)).
135. Id. at 1211.
136. Id. (citing North River Energy Corp. v. UMW, 664 F.2d 1184, 1194 (11th Cir. 1981);
Eazor Express, Inc. v. International Bhd. of Teamsters, 520 F.2d 951, 963 (3d Cir. 1975),
cert. denied, 424 U.S. 935 (1976)).
137. 664 F.2d 1184 (11th Cir. 1981).
138. Id. at 1194.
139. 793 F.2d at 1211.
140. Id.
141. 29 U.S.C. § 158.
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Orlando v. NLRB,"' concerned a petition for review and cross-application for enforcement of an order issued by the NLRB against various cab
companies located in Orlando, Florida. The dispute arose out of an organizational drive successfully undertaken by an in-house labor organization formed by drivers for various cab companies. The NLRB rejected the
cab companies' claim that the drivers were independent contractors, and
not employees, and directed an election, which the union won.14 3 The
union and the cab companies entered into an interim collective bargaining agreement, but the companies withdrew their recognition of the union
and refused to bargain further 44 because of a decision by the United
States Court of Appeals in Chicago concerning the independent contractor status of cabdrivers."16 Thereafter, the union filed a refusal-to-bargain
charge against the cab companies, the NLRB reaffirmed its previous position, and the cab companies petitioned the Court of Appeals for the District of Columbia for a review of the NLRB's decision."
While the matter was pending before the District of Columbia Circuit,
the union filed an unfair labor charge against the cab companies, alleging
unilateral changes in the drivers' wages' and working conditions,' 7 in violation of section 8(d) of the Act."46 Shortly thereafter, the regional director of the NLRB issued a complaint alleging six instances of unilateral
changes in terms and conditions, and the parties subsequently entered
into an informal settlement agreement consisting of the standard 'settlement agreement' form, a 'notice to employees,' and a 'stipulation.' 9' The
notice stated that the cab companies would make no unilateral changes
and would make employees whole who had suffered monetary losses as a
result of any unilateral changes that had already occurred.'" The settlement agreement, on one of the NLRB's standard forms, provided that the
cab companies promised to comply with all terms and provisions of the
notice. The agreement referred to payment of employees, but stated that
the pay would be computed "in accordance with established agency policy."'"' The stipulation recognized the pending case in the District of Columbia Circuit and provided that, if the cab companies' appeal were successful, the complaint would be dismissed as to the unilateral changes.
The stipulation, however, further provided that, if the District of Colum142. 787 F.2d 1475 (11th Cir. 1986).
143. Id. at 1477.

144. Id.
145. Id.
146. Id.
147. Id.
148. 29 U.S.C. § 158(d).
149. 787 F.2d at 1477.

150. Id.
151. Id.
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bia Circuit affirmed the NLRB's position that the drivers were employees,
the cab companies would carry out the provisions of the settlement
agreement. 1 62
The United States Court of Appeals for the District of Columbia affirmed the NLRB's assertion of jurisdiction over appellant drivers.185 The
parties thereafter began discussions in an attempt to effectuate the previous settlement agreement, but were unable to reach agreement on the
issue of the cab drivers' pay. Moreover, the cab companies instituted a
number of changes in rental rates, without giving advance notice to the
union or bargaining on any specific change.'" Finally, the regional director of the NLRB set aside the settlement agreement because it "failed in
its purpose and because of allegations of post-settlement violations of the
Act."1 5
The issue before the Eleventh Circuit was whether the changes in rates
and charges constituted new or different working conditions that would
require bargaining,'" or whether the changes were intended merely to
maintain a continuation of the status quo, which would require no bargaining. 5 7 In analyzing the petition for review and cross-application for
enforcement, the Eleventh Circuit was required to uphold any of the
NLRB's findings of fact that were supported by substantial evidence."
Thus, the court upheld the NLRB's finding that the unprecedented fluctuations in the timing and amount of the changes were supported by testimony and documentary evidence.-" In part, the employer was 'hoist by
his own petard,' in that the employer took great pains to show that it
made a delicate and sophisticated analysis of economic factors. In showing the difficulty of the task, the employer demonstrated that it exercised
an impermissible degree of discretion for purposes of the Act.'"
Having determined that the employer companies in City Cab had violated sections 8(a)(5) and (1), the NLRB set aside the settlement agreement for its failure to effectuate its essential purpose.1' The court upheld
this finding and the subsequent withdrawal of the agreement because of
the tremendous differences in the positions of the parties regarding back
pay liability. The compliance officer handling the matter indicated that
152. Id.
153. City Cab Co. of Orlando v. NLRB, 628 F.2d 261 (D.C. Cir. 1980).
154.

787 F.2d at 1478.

155. Id.
156. Id. (citing A.H. Belo Corp. v. NLRB, 411 F.2d 959, 970 (5th Cir. 1969), cert. denied,
396 U.S. 1007 (1970)).
157. Id. at 1478 (citing NLRB v. Katz, 369 U.S. 736 (1962)).
158. Id. at 1479 (citing ONA Corp. v. NLRB, 729 F.2d 713, 719 (11th Cir. 1984)).

159. Id.
160. Id. at 1480.
161. Id.
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back pay owed ranged from $200,000 to $800,000, depending on the
method of calculation. On the other hand, the cab companies denied any
backpay liability at all., s Thus, the fact that the agreement "was not sufficient to lay at rest the rights and obligations of the parties" 113 was found
to be ample justification for setting aside the settlement agreement.1
The final aspect of City Cab worth noting is the argument made by the
employer that section 10(b) time-barred the majority of the alleged violations in the consolidated complaint. The employer asserted that parties
must file charges pertaining to post-settlement violations within six
months of the violations, or be time-barred."' The court found the matter controlled by NLRB v. Fant Milling,'" in which the Supreme Court
addressed whether a complaint can properly include allegations of conduct that occurs after the filing of the charge that forms the basis of the
complaint.' In Fant Milling, the Court held that the NLRB may deal
with subsequent conduct under a previous charge if the conduct is related
to the unfair labor practices alleged in the charge and if the conduct
grows out of the unfair labor practices while the proceeding is pending
before the NLRB.' The court of appeals in City Cab considered several
items in ruling on the timeliness issue, including whether the initial
charge was timely, whether the new charges were of the same class violation as discussed in the original complaint, and whether the misconduct
was discovered in the course of the investigatory process.16' After analyzing these factors, the court found irrelevant the interval between the issuance of the complaint and the subsequent dates of violations.1 70 The court
also found irrelevant that neither the administrative law judge nor the
NLRB had cited the controlling cases in the area."" As long as the posithe court sees
tion is the same and the basis articulated for the position,
17
no error in 'post-hoc reliance' on particular precedent.
The second unfair labor practice case reported during 1986 concerned
the issue of when a union organizer's conduct is so disloyal to the employer as to lose its protection under the NLRA. In NLRB v. Technicolor
162. Id.at 1481.
163. Id. at 1482.
164. Id.; see also NLRB v. International Union of Operating Eng'rs, 460 F.2d 589, 597
(5th Cir. 1972); International Photographers of Motion Picture Indus. v. NLRB, 197
N.L.R.B. 1187 (1972), enforced, 477 F.2d 450 (1973), cert. denied, 414 U.S. 1157 (1974).
165. 787 F.2d at 1482.
166. 360 U.S. 301 (1959).
167. Id. at 306-09.
168. Id. at 309. See NLRB v. Rex Disposables, 494 F.2d 588, 590 (5th Cir. 1974).
169. 787 F.2d at 1484.
170. Id.
171. Id.
172. Id. n.8.
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Government Services,173 the employer held a government contract for
photographic services.17 4 When the contract was rebid, the union, concerned that the employer might not be awarded the contract, obtained
and distributed application forms for employment by other bidders for
the contract. The employer informed the union's chief steward that anyone who distributed competitor applications would be fired. 7 " When the
steward
had handed out
employer was informed that a particular union 17
6
applications, it immediately fired the individual.
The NLRB found that the employee's activities, under the peculiar circumstances of the case, were not indefensibly disloyal to the company. 77
The court of appeals carefully reviewed the record and upheld the
NLRB's conclusion that the employee had engaged in protected, concerted activity when he distributed a competitor's employment applications on the employer's premises.'4 8 The court, however, explicitly disclaimed any intention to set forth a rule for determining a measure of
loyalty for employee activities conducted on work time.179 Thus, employers who hoped for guidance in this area must rely on previous precedent,
aided by the unusual facts and circumstances of Technicolor Government
Services.180
F. Remedies
The Eleventh Circuit decided two cases during 1986 that dealt with the
question of appropriate remedies for the NLRB to issue in litigated
cases.1 01 Union and management counsel should review both of these
cases, since they demonstrate the strengths and weaknesses of the
NLRB's remedial powers.
In NLRB v. Southwire Co., s the NLRB petitioned for an adjudication
that Southwire was in contempt of civil judgments entered by the Fifth
Circuit in five previous unfair labor practice cases.s' The court appointed
173. 795 F.2d 916 (11th Cir. 1986).
174.
175.

Id. at 917.
Id. at 918.

176. Id.
177. Id.

178. Id.
179. Id.
180.

See, e.g., Boeing Airplane Co. v. NLRB, 238 F.2d 188 (9th Cir. 1956).

181. NLRB v. Americana HealthCare Center, 782 F.2d 941 (11th Cir. 1986); NLRB v.
Southwire Co., 801 F.2d 1252 (11th Cir. 1986).
182. 801 F.2d 1252 (11th Cir. 1986).
183. See NLRB v. Southwire Co., 313 F.2d 638 (5th Cir. 1963); NLRB v. Southwire Co.,
352 F.2d 346 (5th Cir. 1965); Southwire Co. v. NLRB, 383 F.2d 235 (5th Cir. 1967);

Southwire Co. v. NLRB, 393 F.2d 106 (5th Cir. 1968); NLRB v. Southwire Co., 429 F.2d
1050 (5th Cir. 1970), cert. denied, 401 U.S. 939 (1971). In these prior proceedings, the Fifth
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a special master to make findings of fact and conclusions of law.'" The
NLRB's based its petition on events occurring during an organization
campaign by the United Steel Workers of America, in Carrollton, Georgia.18 ' The NLRB charged Southwire with committing twenty-four unfair
labor practices, including prohibiting distribution of union materials,
prohibiting posting of union materials on lockers, refusing to permit posting of union materials on company bulletin boards, prohibiting distribution of union materials in breakrooms, and miscellaneous acts of interference, restraint, and coercion.1s The discussion of the NLRB's findings of
violations in these areas is relatively routine, with several exceptions.
First, the court of appeals upheld the NLRB's finding that, even though
Southwire did not ratify or condone misconduct of security guards, it was
nonetheless responsible for any actions taken by independent contractor
guards who were acting "within their apparent authority."''6 7 Second, the
court upheld a finding that there was no rational basis for enforcing different posting rules for different storage areas, despite the recent painting
and cleaning of certain lockers."' Last, the court discussed, analyzed, and
upheld the special master's finding that the employer's preventing access
to company bulletin boards was improper."" The NLRB argued that once
the employer made a bulletin board available for any type of nonworkrelated notice, the employer lost the right to control the content of the
board's notices, and gave unions an unlimited right to post union materials. The court rejected the argument, but affirmed the special master's
finding that the company, through its prior conduct, could not rely upon
the fact that the union materials were not of the particular size and shape
that the employer required for posting of notices.'"
The important aspects of Southwire relate to the remedies sought by
the NLRB, some but not all of which the Eleventh Circuit granted. The
starting point for the analysis was the recommendation by the special
master of a need to employ more stringent remedies against recidivists
than those invoked against first offenders.' 8 The special master noted
Circuit Court of Appeals directed Southwire to cease and desist from discrimination, interrogation, threats, and discriminatory no-solicitation rule enforcement. The court also issued
a general proscription against other forms of interference with employees in the exercise of
their rights to self-organization.
184. 801 F.2d at 1253-54.

185. Id.
186.
187.
188.
189.
190.
191.
1975)).

Id. at
Id. at
Id. at
Id. at
Id. at
Id. at

1254-58.
1254.
1255.
1256.
1256-57.
1258 (citing Containair Systems Corp. v. NLRB, 521 F.2d 1166, 1171 (2d Cir.
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that none of the illegal acts by the company concerned discharge or discipline, that the company made many attempts to correct the issues that
were found improper in the case, that only 5% of management was alleged to have been involved in any wrongdoing, and that only 1.5 % of any
company employees were alleged to have been the subject of or witness to
any unlawful conduct." 2 Finally, no evidence was available indicating
that any of the violations adversely influenced the organizing campaign.,"
Despite these and other mitigating circumstances, the special master's
finding persuaded the court that several supervisors continued to carry on
an antiunion campaign despite instructions to the contrary. Thus, the
special master concluded that to prevent further recurrences of violations,
the remedy must contain stronger sanctions than previously imposed.'"
The special master recommended numerous remedies against the corporation, including an overall order that the officers and supervisors comply
with previous orders; an order that the company remove any adverse reports and notations from employee records; a requirement that the company post a notice that it has been adjudged in contempt, convene all
employees, and read to them that notice; a requirement that the company
issue written instructions to supervisors to comply with prior judgments
and adjudications; and a requirement that the company pay costs and
expenses, including attorney's fees incurred by the NLRB in pursuing the
action, together with a prospective fine of $10,000 for each and every future violation of the judgment. Finally, the special master recommended
an additional fine of $1,000 per day for each day that a violation of the
judgment continued. ' 95 Significantly, the court adopted the majority of
the special master's recommended remedies, despite the fact that the
company had been the subject of four organizing campaigns during a thirteen-year period between 1970 and 1984, and the court found no violations of the NLRA had occurred during that period."9' The court declined
to accept the recommendation of a continuing fine of $1,000 per day on
future violations, finding that "[a] continuing fine is a Draconian measure.""9 Finally, the court adopted the special master's refusal to grant
more stringent remedies requested by the NLRB, including union access
to plant bulletin boards for two years, union access to names and addresses of all current employees, an opportunity for union representatives
to be present at any address made by the company to its employees, and
a requirement that the union be entitled to deliver thirty-minute
192.
193.

Id.
Id.

194. Id.
195. Id. at 1258-59.
196. Id.
197. Id. at 1259.
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speeches to employees on worktime prior to any future election.'"
The other case issued by the Eleventh Circuit dealing with remedies
was NLRB v. Americana HealthCare Center.19 In this case, the employer
agreed, during negotiating meetings prior to signing a final collective bargaining agreement, to provide certain sick leave benefits to its employees.20 The parties, however, inadvertently omitted the benefits clause
from the contract, and the company and all necessary union representatives signed the contract in that form.2 0 1 The NLRB agreed with the administrative law judge that the clause was omitted by mutual mistake
employer to amend the contract to incorporate the sick
and ordered the
2 2
leave benefits.
The employer resisted the NLRB's order, relying on a 'zipper' clause in
the contract, which provided that provisions not found in the contract
could not be added except by mutual, written agreement.20 3 Despite the
breadth and precision of the zipper clause, the court found an 'implied
exception' to the clause, namely, that it did not apply to an actual agreement omitted from the written contract by mistake.20 ' Additionally, the
court was not persuaded by the employer's arguments that the union was
equitably estopped from seeking reformation of the contract because it
failed to carefully read the contract before signing and because it subsequently failed to promptly seek reformation of the contract once it discovered the mistake. In response, the Eleventh Circuit noted that the primary factor in analyzing the appropriateness of equitable relief is the
public interest, and not the specific concerns of the private litigants.20"
•The court adopted the NLRB's findings concerning the appropriateness
of including the sick leave benefit clause, but took issue with the customary requirement imposed by the NLRB that the employer post certain
notices at the workplace.2 " The notice that the NLRB would have required the employer to post states that the NLRB has found the employer in violation of the Act and obligates the employer not to continue
its violation or violate the Act in the future in any similar or other fashion. 2 0 The court found that requiring the employer to post this notice,
under the facts of this case, amounted "to an avowal that the employer

198.
199.
200.
201.
202.
203.
204.
205.
206.
207.

Id. at 1259-60.
782 F.2d 941 (l1th Cir. 1986).
Id. at 943.
Id.
Id.
See id. at 944 for text of the zipper clause.
Id. at 946.
Id. (citing Hecht Co. v. Bowles, 321 U.S. 321, 331 (1944)).
Id. at 946-47.
Id. at 947.
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has, figuratively speaking, stopped beating his wife."'2° The court stated,
as a general principle, that a notice of this type "is inappropriate in [a
case] such as this where equitable reformation of contract language is required."'" Equitable reformation was required because the officers of the
employer had no knowledge of the previous negotiations and justifiably
believed that they had a right to act in accordance with the contract as
written.' Moreover, until the court affirmed the NLRB's order of contract reformation, the employer did not violate the contract, since it did
not contain the clause requiring provision of certain benefits.
The Americana HealthCarecase may serve as an important tool in future litigation under the NLRA regarding the posting of notices. If the
employer can establish that its interpretation of a collective bargaining
agreement was reasonable under the circumstances, it can argue that the
typical NLRB notice of past violation may be inappropriate under the
circumstances.

III. LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT OP 1959
In Erkins v. Bryan,' the court was presented with an appeal by all
parties from a decision under the mandatory accounting provision of section 501 of the Labor-Management Reporting and Disclosure Act
(LMRDA).112 Section 501(a) provides that officers, agents, and other representatives of labor organizations must use money and property solely
for the benefit of the union and its members.' 1 3 Section 501(b) provides
that any member of a labor organization may sue a defaulting union officer in federal court to recover damages or to secure an accounting.'1 '
Plaintiffs in Erkins were two members of the United Steel Workers, and
defendants were various individual representatives of the union, together
with United Steel Workers of America (USW), the parent union. 15 Plaintiffs sought recovery of approximately $140,000 in payments made to the
individual defendants, and further sought approximately $300,000 in attorney's fees.' 1 " After a nonjury trial, the district court ordered the individual defendants to pay $14,000 to USW. The court also ordered the
union to pay an award to plaintiffs of $42,000 for attorney's fees."'
208.

Id.

209. Id.
210.
211.
212.
213.
214.
215.

Id.
785 F.2d 1538 (11th Cir.), cert. denied, 107 S. Ct. 455 (1986).
29 U.S.C. §§ 401-531 (1982 & Supp. III 1985).
Id. § 501(a) (1982).
Id. § 501(b).
785 F.2d at 1540.

216. Id. at 1541.
217. Id.
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The parties asserted a number of issues on appeal. Defendants argued
that plaintiffs did not have standing to sue as union members because
plaintiffs were not members of the USW at the time of suit. The court
promptly dismissed this issue because of a previous decision in an interlocutory appeal in which the court held that plaintiffs were USW members.'" Defendants also argued that the suit was time barred under Del
Costello.1" The remaining issues concerned the appropriateness of the
award of damages and attorney's fees.
Regarding the statute of limitations issue, the court noted that the
leading case in the area of determining an appropriate labor-related statute of limitations is UA W v. Hoosier CardinalCorp.2" The Court in Del
Costello specifically held that its ruling should not be interpreted to upset the rules set forth in Hoosier.2" In fact, given the nature of a section
501 action, the court found that no state or federal statute of limitations
is necessarily appropriate."' Instead, the court upheld the district court's
use of the doctrine of laches as the appropriate test for timeliness."'
Moreover, in determining whether the doctrine required dismissal of the
complaint, the district court found that there had been no undue
prejudice to defendants and no inequitable delay in filing; therefore, the
suit was timely filed.2"
With regard to the merits of the section 501 action, the court held as
follows: "A union official fulfills his fiduciary duty, even though he may
indirectly benefit from use of union funds, whenever he can show that the
funds were authorized by the union and were expended for the benefit of
the union."' Noting that the union officials were neither accountants
nor comptrollers, the court approved the lower court's extending wide latitude to the union officials and held that intervention in the union's financial affairs is appropriate only when payments are "'significantly
above a fair range of reasonableness.' ",226
Having found that the award of approximately $14,000 from the individual union officials to the USW was appropriate, the court then considered plaintiff's request for approximately $300,000 in attorney's fees. The
218. Id. at 1542 (citing Erkins v. Bryan, 663 F.2d 1048 (11th Cir. 1981), cert. denied, 107
S. Ct. 455 (1986)). See Westbrook v. Zant, 743 F.2d 764, 768 (11th Cir. 1984)).
219. Del Costello v. International Bhd. of Teamsters, 462 U.S. 151 (1983).
220. 383 U.S. 696 (1966).
221. See 462 U.S. at 171.
222. 785 F.2d at 1543.
223. Id. (citing Morrissey v. Curran, 482 F. Supp. 31, 40 (S.D.N.Y. 1979), aff'd in part,
rev'd in part, 650 F.2d 1267 (2d Cir. 1981)).
224. Id. (citing EEOC v. Dresser Indus., 668 F.2d 1199 (11th Cir. 1982)).
225. Id. at 1544 (citing Ray v. Young, 753 F.2d 386 (5th Cir. 1985); Morrissey v. Curran,
650 F.2d 1267 (2d Cir. 1981)).
226. Id. (quoting Morrissey v. Curran, 650 F.2d 1267, 1275 (2d Cir. 1981)).
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court's analysis and discussion of the issues relating to this fee request
will be useful to all attorneys practicing in the Eleventh Circuit and seeking attorney's fees under federal statutes. Initially, the court accepted the
district court's use of its sense of 'billing judgment' to arrive at an appropriate hourly fee of $90 per hour, given a local community range of $75 to
$200 per hour.2

7

The court also accepted the trial court's elimination of

approximately one-third of the hours claimed as either unnecessary, duplicative, or poorly documented .22 Thus, the court of appeals found that
the district
court's starting point for the fee award was approximately
229
$100,000.

The attorneys in Erkins asked the court to enhance the fee award because of the complexity of the legal issues involved, the high risk of loss,
and the substantial time investment with low probability of compensation. 23" The Eleventh Circuit noted that the Supreme Court recently rejected such reasons for enhancement,'3 1 finding that novelty and complexity should appropriately be reflected in the number of hours
expended."'2 Next, the court of appeals noted that the Supreme Court
has recognized that the quality of results is an important factor in determining a final fee amount.23 Thus, the $100,000 should be reduced, not
enhanced, since plaintiffs obtained only approximately ten percent of the
amount that they sought. Moreover, since enhancing the fee award is appropriate when there is exceptional success, the court said that "it must
be accepted that fees have to be reduced on occasion when the result was
less than a success, as occurred here."'3 The court allowed a fee award of
$42,000 to stand, even though it was approximately three times the monetary recovery in the case, because of the 'common benefit theory,' which
requires that all those who benefit by litigation must reimburse the successful plaintiffs' costs or stand unjustly enriched.' 3 1 Finding that the
union's recordkeeping and expense reimbursement practices were inherently deficient, and that this litigation could help to alleviate such
problems in the future, the court allowed the fee award to stand because
of the nonmonetary benefits derived from the litigation.' 6
227. Id. at 1545.
228. Id. (citing Johnson v. Georgia Highway Express, 488 F.2d 714, 717-18 (5th Cir.
1974)).

229. Id.
230. Id.
231.

See Blum v. Stenson, 465 U.S. 886 (1984).

232.
233.
234.
235.

Id. at 897.
785 F.2d at 1545 (citing Blum, 465 U.S. 886).
Id. at 1546.
Id. at 1548 (citing Usery v. International Bhd. of Teamsters, 543 F.2d 369, 382

(D.C. Cir. 1976), cert. denied, 429 U.S. 1123 (1977)).

236. Id. at 1549.
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ARBITRATION

The Eleventh Circuit decided several cases concerning arbitration and
the NLRA. The first, Sheet Metal Workers Welfare Fund v. Tampa
Sheet Metal Co.,237 concerned the effect of an interest arbitration clause
in a collective bargaining agreement on parties to the agreement after the
agreement expires. In Tampa Sheet Metal, the employing company was a
party to a collective bargaining agreement that contained an interest arbitration clause 2" On March 25, 1983, the union local notified Tampa
Sheet Metal (TSM) that it intended to reopen the agreement to negotiate
changes in terms and conditions. The employer notified the union that it
did not wish to participate in joint negotiations through the Sheet Metal
and Air Conditioners Contractor's National Association, as the employer
had previously done, and the union and the employer entered into single
negotiations.2 As of June 30, 1983, when the agreement expired, the employer and the union had not reached agreement. The following day, the
union notified the employer of its intention to submit the dispute to arbitration pursuant to the interest arbitration clause of the collective bargaining agreement. The employer voluntarily chose not to attend the
hearing of the National Joint Adjustment Board, which ruled that the
employer was bound for another three-year contract that included increased benefits. The Joint Board also modified the contract by deleting
the interest arbitration clause from the new agreement.2 4 ' The employer
subsequently failed to comply with the terms of the new agreement, and
the union filed a complaint in district court alleging that the employer
had failed to make required contributions to the welfare fund. Sheet
Metal Workers and TSM filed motions for summary judgment, and the
district court granted summary judgment on the issue of liability in favor
of the union and its welfare fund. 4 1
The sole issue before the court was whether the arbitrated renewal contract of the Joint Board bound the employer. The employer contended
that its withdrawal from the employer association prevented it from being
bound by any arbitration decision of the Joint Board, that the contract
under which the parties were operating expired on June 30, which was
prior to the date the union submitted the dispute to arbitration, and that
enforcement of an interest arbitration clause is illegal because it requires
237. 786 F.2d 1459 (11th Cir. 1986).
238. Id. at 1460. The interest arbitration clause provided in pertinent part that "any
controversy or dispute arising out of the failure of the parties to negotiate a renewal of this
agreement shall be settled (by arbitration]." Id.
239. Id.
240. Id.
241. Id.
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a party to enter into perpetual arbitration."'
The court affirmed without discussion the district court's decision that
withdrawal from the employer association did not relieve TSM of its contractual responsibilities.4 3 Moreover, the court had little trouble resolving the employer's second argument, namely that the contract had expired prior to arbitration. The court reviewed the expansive language in
the arbitration clause, including provisions relating to retroactive effective dates for a new contract and year-to-year renewal without written
notice to the contrary, and found that the time period between the contract's expiration and the request for arbitration (one day) was insufficient to indicate that the contract and its interest arbitration clause had
4
lapsed.2 4
Regarding the employer's final argument, the court agreed that the
strong national policy in favor of arbitration of labor disputes does not
allow interest arbitration clauses to be forced into arbitrated contracts.24
The case under consideration, however, concerned an arbitrated contract
with no interest arbitration clause; thus, the employer's argument was of
no consequence." 6
Another Eleventh Circuit case concerning arbitration was Taylor v.
NLRB."7 In this case, the issues concerned a union member discharged
for his refusal to operate what he considered to be an unsafe vehicle. The
union member filed a grievance, and at the first level of review, the grievance committee was unable to reach a decision.2' The case automatically
was appealed to an area grievance committee, which made the transcript
of the first grievance proceeding a part of the record. The area grievance
committee denied the grievance without discussion. Subsequently, the
employee filed charges with the NLRB, which issued a complaint against
the employer. An administrative law judge (ALJ) issued a decision declining to defer to the grievance committee's denial of the employee's
249
complaint.
The employee filed exceptions to the findings of the ALJ. While these
exceptions were pending, the NLRB decided a case that restated the
NLRB's standard for deferral to arbitration procedures.2" In light of this
new decision, the NLRB on its own initiative remanded the case back to
242. Id.
243. Id.
244. Id. at 1461.
245. Id. (citing Nolde Brothers, Inc. v. Bakery & Confectionary Workers Union, 430 U.S.
243 (1977)).
246. See 430 U.S. 243 (1977).
247. 786 F.2d 1516 (11th Cir. 1986).
248. Id. at 1517.

249. Id.
250.

Olin Corp., 268 N.L.R.B. 573 (1984).
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the ALJ on the issue of deferral. The ALJ issued a supplementary decision reaffirming the original decision, and the NLRB reversed.""
After a lengthy analysis of the NLRB's deferral policies, 252 the court
analyzed the NLRB's newest statement of its standard for deferral, as
follows:
We would find that an arbitrator has adequately considered the unfair
labor practice if (1) the contractual issue is factually parallel to the unfair labor practice issue, and (2) the arbitrator was presented generally
with the facts relevant to resolving the unfair labor practice. In this request, differences, if any, between the contractual and statutory standards of review should be weighed by the Board as part of its determination under the Spielberg standards of whether an award is "clearly
repugnant" to the Act.
...And, with respect to the inquiry into [Spielberg's] "clearly repugnant" standard .... unless the award is "palpably wrong," i.e., unless

the arbitrator's decision is not susceptible to an interpretation consistent
with the Act, we will defer.'"
The Eleventh Circuit found the NLRB's attempt to formulate a consistent deferral policy to be an impermissible delegation of its authority.'2
The standard of deferral effectively presumes that an unfair labor practice claim has been resolved through arbitration. While this can occasionally be the case, the NLRB must make an affirmative showing that the
grievance committee considered and resolved the unfair labor practice in
an appropriate fashion in the arbitration process.' 55 After reviewing similar findings from other courts of appeal, 25 the court determined that the
NLRB's standard of deferral "does not protect sufficiently an employee's
rights granted by the National Labor Relations Act."'267 Thus, the court
vacated the NLRB's order deferring to the decision of the grievance committee and remanded the case for further consideration of the employee's
exceptions to the decision of the AJ.'s
In the final arbitration case before the Eleventh Circuit, the issue was
procedural.2 " In this case, the employer, Mosher Steel, was a party to a
251. 786 F.2d at 1517-18.
252. Id. at 1518-20.
253. Id. at 1519-20 (quoting 268 N.L.R.B. at 574 (citing Spielbery Mfg. Co., 112
N.L.R.B. 1080 (1955))).
254. Id. at 1520.
255. Id. at 1520-21.
256. Id. (citing NLRB v. Magnetics Int'l, 699 F.2d 806 (6th Cir. 1983); NLRB v. General
Warehouse Corp., 643 F.2d 965 (3d Cir. 1981); Stephenson v. NLRB, 550 F.2d 535 (9th Cir.
1977); Banyard v. NLRB, 505 F.2d 342 (D.C. Cir. 1974)).
257. Id.at 1521.
258. Id. at 1522.
259. International Ass'n of Bridge, Structural & Ornamental Ironworkers v. Mosher
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collective bargaining agreement that included a 'garden variety' arbitration provision allowing the parties to submit differences and disputes to
an impartial arbitrator for resolution. 2" Alfred Brown, an employee who
had been with the company for approximately seven years, suffered at
least twenty-two injuries on the job. The company concluded that the
employee was accident-prone and was a hazard to himself and his coworkers.261 The company, therefore, discharged Brown upon his return to
work after his last injury. The union filed a grievance, and the parties
timely proceeded through the three steps of the grievance procedure. "2
The collective bargaining agreement provided that, following the decision
of the company at the final stage of the grievance procedure, the aggrieved party could refer the matter to arbitration, provided the request
for arbitration was made within twenty days of the date the grievance
committee rendered the final decision.2 " In this case, the union did not
request arbitration of the grievance until five days after the twenty-day
time period had expired. Nevertheless, the employer and the union selected an arbitrator and referred the matter to arbitration.2" At no time
prior to the hearing did the employer indicate that it would contest the
arbitrability of the grievance because of the untimeliness of the notice.
On the day the hearing began, however, the employer raised the contention that the grievance was not arbitrable because the request had been
untimely.26 The arbitrator heard argument concerning the procedural
challenge, determined that the employer's claim was without merit, sustained the employee's
challenge, and reinstated the grievant to his
2
employment. "
In ruling on the question of the timeliness of the arbitration notice, the
arbitrator held that a procedural challenge must be made at the earliest
possible time after the party making the challenge knew, or should have
known, that there was a basis for it.2 6 7 The company declined to abide by
the arbitrator's award, and the union filed an action alleging that the
company had breached its collective bargaining agreement."" The district
court entered summary judgment in favor of the employer and declined
to enforce the arbitration award. 2"
Steel Co., 796 F.2d 1361 (11th Cir. 1986).
260. Id. at 1361-62.
261. Id. at 1362.
262. Id.
263. Id.
264. Id.
265. Id.

266. Id.
267. Id. at 1362-63.
268. Id. at 1363.

269. Id.
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On appeal, the Eleventh Circuit noted that the question whether a
grievance is arbitrable is a procedural concern, and decisions on such
matters generally are within the discretion of the arbitrator and should
not be disturbed by a reviewing court.270 The Eleventh Circuit noted,
however, that in some cases the arbitrator has no discretion on a particular issue because of the language of the collective bargaining agreement. 1
The court found that this case fell into that category, holding that the
arbitrator's decision was "not based on the agreement's provisions, and,
in fact, overlook ed] language to the contrary." ' Surprisingly, however,
the Eleventh Circuit held that it is not the function of the court to second
guess the arbitrator on matters within his power to decide.27 8 Thus, although the Eleventh Circuit apparently disagreed with the arbitrator's
decision, it found that it was bound by applicable precedent and reversed
the lower court's decision declining enforcement of the arbitrator's
27
award. '

V.

FAIR LABOR STANDARDS AcT

The Eleventh Circuit decided only one significant case during 1986
under the Fair Labor Standards Act (FLSA).2 " In Patel v. Wargo,27s
plaintiff filed suit against his employer and another corporation, which
together fell within the definition of 'enterprise' under FLSA. 27 7 Under
FLSA, various entities can be aggregated under the enterprise theory in
order to establish coverage under, for example, the annual dollar volume
test 7 8 The issue before the court of appeals was not whether the two
corporate entities should be joined as an enterprise. The employer's cov270. Id. at 1364 (citing John Wiley & Sons v. Livingston, 376 U.S. 543, 557-58 (1964);
Drummond Coal Co. v. UMWA, 748 F.2d 1495, 1497 (11th Cir. 1984)).
271. Id.
272. Id. at 1364.
273. Id. at 1365.
274. Id. at 1365-66.
275. Fair Labor Standards Act, 29 U.S.C. §§ 201-219 (1982 & Supp. 1985).
276. 803 F.2d 632 (lth Cir. 1986).
277. The definition of an 'enterprise' under FLSA is:
"Enterprise" means the related activities performed (either through unified operation or common control) by any person or persons for a common business purpose,
and includes all such activities whether performed in one or more establishments
or by one or more corporate or other organizational units including departments
of an establishment operated through leasing arrangements, but shall not include
the related activities performed for such enterprise by an independent contractor
29 U.S.C. § 203(r) (1982).
278. Id. § 206(a). See also Donovan v. Easton Land & Dev., 723 F.2d 1549, 1551 (11th
Cir. 1984); Brennan v. Veterans' Cleaning Serv., 482 F.2d 1362 (5th Cir. 1973).
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erage under the Act had been established in the district court, and plaintiff had not raised the issue on appeal.2 7 Instead, plaintiff contended that
the corporations that constituted an enterprise should be jointly and severally liable for any underpayments to any employees of the constituent
corporations.
The Eleventh Circuit said that it was aware of no case in which a court
held that the individual entities that make up an enterprise should be
jointly and severally liable for another entity's employees solely because
they are members of the enterprise. 8 0 The court further noted that analyzing the 'enterprise' and liability issues raised separate questions which
should remain separate." First, FLSA premises liability on an employeremployee relationship;282 thus, it would not be possible to hold another
corporation in the same enterprise liable for underpayments attributable
to an individual not employed by that entity. 8 3 Moreover, the legislative
history of FLSA demonstrates that Congress included the enterprise element in the statute solely to expand the scope of coverage of the statute,
not to make companies liable for the employees of a separate entity in the
enterprise.8
If the court needed further buttressing of its conclusion, it found it in
the practical applications of the theory pressed by plaintiff. The court
noted that a small snack bar may be part of an enterprise that may also
include a large bus terminal as a separate entity.285 If plaintiff's theory
were correct, the snack bar would be liable to the many employees of the
bus terminal even though the snack bar was under entirely separate ownership from the larger entities in the enterprise. Such a result was untenable, and the court refused to accept plaintiff's arguments.
Patel also included a discussion of the issue of personal liability of the
employer's individual officers. Clearly, there is no impediment to holding
a corporate officer liable for underpayments to employees, provided the
corporate officer has operational control of the company and is personally
involved in the day-to-day operations of the facility.2s" Under the facts of
Patel, however, the court did not find the individual whom plaintiff
sought to hold liable to have exercised significant control over day-to-day
279. The employer's coverage was determined pursuant to 29 U.S.C. § 203(s)(5). See 803
F.2d at 635.

280.
281.
282.
283.
284.

803 F.2d at 635.
Id.
29 U.S.C. § 206(a) (1982 & Supp. III 1985).
803 F.2d at 635.
Id. at 636 (citing S. REP. No. 145, 87th Cong., 1st Sess., reprinted in 1961 U.S. CODE
CONG. & ADMIN. NEWS 1620, 1660-61).
285. Id. at 636-37. See Dunlap v. Glaspie, 77 Lab. Cas. (CCH) 1 33317 (W.D. Ky. Oct. 2,

1975).
286. 803 F.2d at 637-38 (citing Donovan v. Agnew, 712 F.2d 1509, 1511 (1st Cir. 1983)).
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functions of the employer, and found it irrelevant that this individual
could have exercised such control had he chosen to do so."'
VI. EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

The Eleventh Circuit decided four cases of some significance in 1986
2
under the Employee Retirement Income Security Act of 1974 (ERISA) "
The court apparently decided all four cases in favor of plan trustees, and
only one was detrimental to an employer's interest.
In Brock v. Walton,2 8' the Secretary of Labor brought an action to determine whether the ERISA requirement that trustees charge 'a reasonable rate of interest' is equivalent to requiring them to charge a prevailing
or market rate of interest.2'1 ERISA section 406(a)(1)(B) prohibits mortgage loans to plan participants as employees of contributing employers,
except in certain circumstances, one of which is that the loans must bear
a reasonable rate of interest.2 1 Under the facts of Walton, the plan trustees undertook a program whereby loans would be made to employees of
various contributing employers, at a rate of approximately two and one26 2
eighth percentage points below the prevailing rate in the community.

The Secretary of Labor contended that the 'reasonable rate' required
by the statute was the rate prevailing in the relevant geographic market.2 98 The Eleventh Circuit, however, refused to accept this argument
since the legislative history provided no support for such an inference and
since the term 'reasonable rate' does not require that a prevailing or market rate be charged. 6
For similar reasons, the court held that the Secretary of Labor failed to
287. Id. at 638.
288. 29 U.S.C. § 1001-1461 (1982 & Supp. III 1985).
289. 794 F.2d 586 (11th Cir. 1986).
290. Employment Retirement Income Security Act of 1974 § 406(a)(1)(B), 29 U.S.C. §
1106(a)(1)(B) (1982).
291. ERISA § 408(b)(1), 29 U.S.C. § 1108(b)(1) (1982 & Supp. III 1985), provides as
follows:
The prohibitions provided in Section 1106 of this title shall not apply to any of
the following transactions: (1) Any loans made by the plan to parties in interest
who are participants or beneficiaries of the plan if such loans (A) are available to
all such participants and beneficiaries on a reasonably equivalent basis, (B) are
not made available to highly compensated employees, officers, or shareholders in
an amount greater than the amount made available to other employees, (C) are
made in accordance with specific provisions regarding such loans set forth in the
plan, (D) bear a reasonable rate of interest, and (E) are adequately secured.

Id.
292. 794 F.2d at 587.
293. Id. at 588.
294. Id.
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produce sufficient evidence that the trustees acted in violation of the prudent investor rule.2 5 The court was persuaded by the fact that the plan
trustees consulted with lawyers, actuaries, accountants, and mortgage
bankers for a considerable period of time prior to undertaking their loan
program. Moreover, the trustees only made loans to creditworthy employees, examined the employee's employment background, required mortgage insurance when equity was less than twenty percent of value, and
otherwise assured themselves that the plan's funds were not in jeopardy.
The court found that the interest rates obtained as a result of the loan
program carried a higher rate of return than any other assets in the portfolio of the pension fund. 2 " Finally, the fact that the loans accounted for
only ten percent of the total portfolio appeared to buttress the reasonableness of the trustees' decision. Accordingly, the court affirmed summary
27
judgment in favor of the trustees on all issues.
Carman v. Parsons29 8 raised a simple but significant question. In this
case, an employee sued the trustees of a vacation fund because they had
paid funds held on the employee's behalf to the Internal Revenue Service
pursuant to tax levies. The employee alleged that the trustees were not
required to transfer the funds to the IRS, that -they violated the employee's rights by the transfer, and that they deprived the employee of
property by paying the funds to the IRS in violation of 42 U.S.C. §
1983 ." The district court granted the trustees' motion to dismiss for failure to state a claim. 0 0
Initially, the court of appeals noted that the trustees could not have
violated the requirements of 42 U.S.C. § 1983,"' because this section provides a remedy only for deprivation of rights "under color of state law. 3' W2
Here, the trustees complied with federal law in honoring the tax liens.
Federal law exempts any person who surrenders or pays property to the
IRS pursuant to a tax lien from any liability to the taxpayer.303 The court
found that the vacation trust fund and its trustees both were 'persons'
subject to the payment requirements and protections of the Internal Revenue Code provision. Thus, the Eleventh Circuit held as a matter of law
that the trustees were immune from liability under ERISA by virtue of
3
their compliance with federal tax lien obligations. 04
295. Id.; see 29 U.S.C. § 1104(a)(1)(A) and (B) (1982).
296. 794 F.2d at 588.
297. Id.
298. 789 F.2d 1532 (11th Cir. 1986).
299. Id. at 1533. See 42 U.S.C. § 1983 (1982).
300. 789 F.2d at 1533.
301. 42 U.S.C. § 1983 (1982).
302. 789 F.2d at 1534.
303. Id. (citing I.R.C. § 6332(d)).
304. Id.
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The third significant case relates to a common problem in today's economy, namely, the rights and obligations of employees and companies involved in an acquisition. In Phillips v. Amoco Oil Co., 30 the employees
filed suit against Amoco Oil Company (Amoco), which had sold certain
business operations to Northern Propane Gas Company (Norgas), and
against Norgas itself, claiming breach of contract, common law fraud, and
violations of various ERISA provisions.3 " The district court granted summary judgment in favor of the employers, and the employees appealed.3 07
In May 1979, Amoco agreed to sell its liquid propane gas (LPG) business operations in the southeastern United States to Norgas. Amoco completely abandoned the retail LPG business in Alabama and, therefore,
had no work remaining in that area for any of its employees.308 The sales
contract provided, however, that Norgas would offer employment to each
regular full-time employee of Amoco. The contract further stated that retirement benefits for these employees hired by Norgas would, for all purposes except determination of vesting, be based on years of service with
Norgas. Thus, employees would not receive credit for their prior employment by Amoco for calculation of benefits or determination of eligibility
for early retirement 3 09
The court found that neither party disputed that Norgas notified all
employees, prior to the date of their employment, that Norgas would not
credit years of service with Amoco under its retirement plan.310 Nevertheless, the employees filed broad claims against Norgas and Amoco, both
under state law and pursuant to ERISA.
The court of appeals upheld and considerably relied on the lower
court's decision regarding all issues in the case.3 1" The litigants invoked
what the court referred to as a 'shotgun' approach, but the district court's
opinion treated every claim carefully and exhaustively. 18 The court further noted that the employees failed to narrow their arguments on appeal
or point out the error of the reasoning that led to the district court's rejection of their positions.313 Thus, the court of appeals found little to add
by way of explanation to the comprehensive decision of the court below.
Nevertheless, the court addressed various arguments made on appeal to
confirm its understanding of the scope of the district court's decision. "
305.

799 F.2d 1464 (11th Cir. 1986).

306.

Id. at 1467.

307.

Id.

308.
309.
310.
311.
312.
313.
314.

Id. at 1466.
Id.
Id. at 1470.
See Phillips v. Amoco Oil Co., 614 F. Supp. 694 (N.D. Aa. 1985).
799 F.2d at 1468.
Id.
Id.
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The court affirmed, with slight discussion, the lower court's holding regarding Alabama state law claims of breach of lifetime employment contracts and fraudulent misrepresentation of continued employment.' The
court then examined the employees' claim that Amoco and Norgas had
deprived the employees of an opportunity to negotiate with Norgas in the
hopes of crediting years of service for purposes of calculation of retirement benefits. 16 The district court held that ERISA had preempted this
state common law fraud claim, and the Eleventh Circuit agreed.3 This
holding was necessary not only because of Supreme Court decisions relating to ERISA preemption,1 8 but also because the employees' claim depended for its existence on duties imposed by ERISA. 19 The employees
argued that the district court's findings that ERISA preempted the claim
and that ERISA did not prohibit the wrong that the employees felt they
had suffered left a 'gap' in the law.320 As the Eleventh Circuit noted, however, this result frequently occurs when Congress determines that federal
law should regulate a broad area to the exclusion of state regulation.32 1
The court similarly found unpersuasive the employees' arguments regarding the ERISA claim. First, the employees argued that the district
court should have treated the employees' years of service with Amoco as
years of service with Norgas, pursuant to the plain language of the statute.3 3 The court found that ERISA does not require a successor employer
to credit years of service unless the successor maintains a plan formerly
in place with the predecessor employer. 2 Under the facts of Phillips,
Norgas clearly did not maintain Amoco's plan, but instead had its own
retirement plan. Furthermore, the Secretary of the Treasury had not
promulgated regulations specifying those instances in which years of service for a predecessor should be treated as years of service for a successor.
Thus, looking to the plain language of the statute, the court found that a
315. Id. at 1468-69.
316. Id. at 1649.
317. Id.
318. See, e.g., Shaw v. Delta Airlines, 463 U.S. 85 (1983); Alessi v. Rabestos-Manhattan,
Inc., 451 U.S. 504 (1981).
319. 799 F.2d at 1469-70.
320. Id. at 1470.
321. Id.
322. Id.; 29 U.S.C. § 1060(b) (1982) provides in pertinent part:
(1) in any case in which the employer maintains a plan of a predecessor employer,
service for such predecessor shall be treated as service for the employer, and (2) in
any case in which the employer maintains a plan which is not the plan maintained
by a predecessor employer, service for such predecessor shall, to the extent provided in regulations prescribed by the Secretary of the Treasury, be treated as
service for the employer.
Id.
323. 799 F.2d at 1470.
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successor employer need not credit years of service with the predecessor
employer when the successor does not maintain the benefit plan of the
predecessor.3"
The employees also argued that the employer breached its fiduciary
duty in negotiating a higher sales price by allegedly bargaining away
credit for years of service."' The district court held that the fiduciary
provisions of ERISA were not brought into play by the sale of a business
simply because the terms of the sale will affect contingent and nonvested
future benefits."' 6 The court of appeals found that this conclusion was
required because ERISA does not prohibit a company from eliminating
previously offered benefits, unless they are either vested or accrued.33 7
The Eleventh Circuit generally agreed that ERISA does not prohibit a
successor company from acting in its own best interests, particularly if
the interests at stake are contingent and nonvested future retirement
benefits. 26 The only exception occurs when the successor company is administering the plan or investing its assets.32
The final two arguments raised by the employees were equally unpersuasive. First, they alleged that the defendants had violated the discrimination provision of ERISA.3s" The Eleventh Circuit agreed with the district court that the antidiscrimination provision does not prohibit the sale
of a going business, and if a company sells an entire business there can be
no discrimination against the employees.3 31 Similarly, the employees ar3 compelled disclosure
gued that the disclosure requirements of ERISA"'
of the possibility that the employer might sell the business and that the
sale might result in loss of future benefits.333 The court of appeals agreed
with the district court's finding that the plan description's reference to
loss of benefits upon termination was sufficient to encompass any type of
cessation of employment, including sale of the business.33 Thus, the
324.
325.

Id. at 1470-71.
Id. at 1471.

326. Id.
327. Id.
328. Id.
329. Id.
330. Id.; 29 U.S.C. § 1140 (1982) provides:
It shall be unlawful for any person to discharge, fine, suspend, expel, discipline, or
discriminate against a participant or beneficiary for exercising any right to which
he is entitled under the provisions of an employee benefit plan, [covered by
ERISA] . .. or for the purpose of interfering with the attainment of any right to
which such participant may become entitled under the plan, [or ERISA] ....

Id.
331.
332.
333.
334.

Id. at 1471.
29 U.S.C. § 102 2(a) (1982).
799 F.2d at 1471-72.
Id. at 1472.
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and Norgas on this issue as well
court of appeals found in favor of3Amoco
35
and affirmed summary judgment.
Although the final case decided under ERISA was adverse to the employer's interests, the Eleventh Circuit nonetheless upheld the principle
of the discretion and power afforded to plan trustees. In Dime Coal Co. v.
Combs,331 the company had made employer contributions to a health and
retirement fund in excess of the company's contractual obligations.3837 The
overpayments amounted to approximately $80,000, of which the trustees
refunded approximately $62,000. The trustees made the refund pursuant
to section 403(c)(2)(A)(ii) of ERISA,33 which authorizes employee benefit
plan trustees to return improperly or mistakenly made employer contributions 8within six months of discovering that they were made by
3
mistake. '

The plan trustees refused to return the balance of the overpayments
because the company had made these overpayments prior to the enactment of the statutory provision authorizing refund.3 40 The employer filed
suit and argued that the statutory language allowing for refund of mistaken payments created an implied cause of action authorizing contributing employers to file civil suit to recover the overpayments.3 1 The Eleventh Circuit held that it had to analyze the employer's claim in light of
the Supreme Court decision setting forth the parameters of the analysis
of implied causes of action generally3S Although some circuits have held
otherwise,343 the Eleventh Circuit found that legislative intent is the prin344
cipal factor in determining the existence of an implied right of action.
Applying this reasoning, the court found no indication in the statute or
its legislative history that Congress desired or approved of an implied
cause of action in favor of employers. 3 " Accordingly, the Eleventh Circuit
held that the district court erred in failing to dismiss the complaint for
failure to state a claim upon which relief could be granted.34 1 On the
335. Id.
'336. 796 F.2d 394 (11th Cir. 1986).
337. Id. at 395.
338. 29 U.S.C. § 1103(c)(2)(A)(ii) (1982 & Supp. III 1985).
339. 796 F.2d at 395.
340. Id.
341. Id. at 394-95.
342. Cort v. Ashe, 422 U.S. 66 (1975).
343. See Award Serv., Inc. v. Northern Calif. Retail Clerks Unions & Food Employers
Joint Pension Trust Fund, 763 F.2d 1066 (9th Cir. 1985), cert. denied, 106 S. Ct. 850 (1986).
344. 796 F.2d at 398 (citing Alabama Fed. Say. & Loan Ass'n v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 680 F.2d 1384 (11th Cir. 1982)).
345. Id. Section 502(a) of ERISA provides for civil actions brought by participants and
beneficiaries, the Secretary of Labor, or fiduciaries. 29 U.S.C. § 1132(a) (1982).
346. 796 F.2d at 400.
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other hand, the court noted in dictum that the trustees "could have refunded the mistaken contributions that are at issue in this case without
exposing themselves to the fiduciary liability they fear. 3'

47

Aside from

this gratuitous opinion, the Eleventh Circuit was not prepared to find a
cause of action or to require the trustees to return the funds, as the district court had done.
VII.

OCCUPATIONAL SAFETY AND

HEALTH ACT

The Eleventh Circuit decided two noteworthy cases under the Occupational Safety and Health Act (OSHA)." s In re Inspection of Norfolk
Dredging Co." ' concerned the quashing of an OSHA inspection warrant
on grounds that the agency lacked jurisdiction over working conditions
aboard uninspected vessels in navigable waters.3 5 0 The case arose out of
an incident in which a Norfolk employee was killed and another injured
because of an accident with a crane aboard a barge. Shortly afterwards,
an OSHA compliance officer attempted to conduct a fatality investigation
aboard the barge, but Norfolk refused him entry.3 1' The company moved
to quash the inspection warrant, and when the magistrate who issued it
denied the motion, Norfolk appealed to the district court. The district
court found that the Coast Guard's safety regulation of working conditions aboard sea vessels was so pervasive that the Coast Guard regulatory
scheme preempted OSHA's jurisdiction over safety aboard uninspected
vessels.ass Accordingly, the-district court quashed the warrant.35 3
OSHA appealed to the Eleventh Circuit under two main theories. First,
it argued that Norfolk had failed to exhaust its administrative remedies
prior to proceeding into court." Second, it argued that the court incorrectly construed the jurisdictional provisions of the Occupational Safety
and Health Act s " and erred in finding the Coast Guard's regulatory
scheme sufficiently comprehensive to merit preemption.sk
The Eleventh Circuit agreed that the exhaustion doctrine requires parties to pursue all administrative remedies before seeking judicial relief.3 67
347. Id.
348. Occupational Safety and Health Act, 29 U.S.C. § 651-678 (1982 & Supp. 111 1985).
349. 783 F.2d 1526 (11th Cir. 1986).
350. Id. at 1527; see 46 U.S.C. § 6301 (Supp. 111 1985), which authorizes the Coast Guard
to investigate marine casualties.
351. 783 F.2d at 1527.
352. Id.
353. Id.; see In re Inspection of Norfolk Dredging Co., 595 F. Supp. 517 (S.D. Fla. 1984).
354. 783 F.2d at 1528.
355. 29 U.S.C. § 653(b)(1) (1982).
356. 783 F.2d at 1528 (citing 29 U.S.C. § 653(b)(1)).
357. Id. at 1528 (citing Parisi v. Davidson, 405 U.S. 34 (1972)).
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The court of appeals, however, found exhaustion not to be a jurisdictional
requirement, but a matter of discretion with the district court." Thus,
the question was whether the district court abused its discretion in failing
to require Norfolk to exhaust administrative remedies. In making this determination, the court of appeals considered whether requiring exhaustion would further the policies underlying the doctrine and whether any
exceptions to the doctrine were applicable. Applying this test, the court
found that the facts and circumstances of the case did not favor exhaustion, since Norfolk would suffer irreparable injury if it were required to
exhaust its administrative remedies."" Specifically, "[Tihe employer has
no relief from an unconstitutional search

. . .

if no safety violations are

found. The injury is real with or without a violation.",," Consequently,
the district court did not abuse its discretion in failing to require Norfolk
to exhaust its administrative remedies.
The more interesting issue raised by Norfolk Dredging concerned preemption. The court began its analysis by stating that the mere existence
of another agency's authority to regulate health and safety does not suffice to preempt OSHA of jurisdiction, unless the agency in fact exercises
that authority. 61 The barge in this instance was an 'uninspected vessel'
as defined by applicable Coast Guard law.362 Thus, the Coast Guard exercised limited authority over the vessel. In any case, the Coast Guard's
regulation of safety aboard uninspected vessels does not encompass the
safety of the machinery that caused the injuries in this case. 3 " Therefore,
if the court adopted Norfolk's position, no federal agency would have authority to regulate the safety of the equipment that caused the injuries.
Accordingly, the court found that the Coast Guard's regulation of the
safety aboard uninspected vessels does not preempt OSHA jurisdiction,
and it reversed the district court's quashing of the inspection warrant.$"
The next case decided under OSHA is the only case in the labor law
area that, in the author's opinion, the Eleventh Circuit wrongly decided.
Donovan v. Mosher Steel Co 365 concerned a federal magistrate's issuance
of a work-site inspection warrant to an OSHA inspector. The magistrate
issued the warrant based not on a complaint, but on OSHA's inspection
358. Id. at 1529 (citing Panola Land Buyers Assoc. v. Shuman, 762 F.2d 1550, 1556-57
(11th Cir. 1985)).

359. Id.

360. Id.
361. Id. at 1530 (citing Southern Pacific Transp. v. Usery, 539 F.2d 386, 391-92 (5th Cir.
1976), cert. denied, 434 U.S. 874 (1977)).
362. Id.; see 42 U.S.C. § 2101(43) (West Supp. 1987).
363. 783 F.2d at 1530.
364. Id. at 1531-32.
365. 791 F.2d 1535 (11th Cir. 1986), cert. denied, 107 S. Ct. 874 (1987).

1335

LABOR LAW

198'71

plan adopted pursuant to Marshall v. Barlow's, Inc.3" Mosher Steel refused to honor the inspection warrant and OSHA petitioned the district
court to hold Mosher in civil contempt. Mosher filed an answer and counterclaim contesting the validity of the warrant and the administrative inspection plan under which it was issued.' Mosher also sought a subpoena duces tecum to depose the OSFIA supervisor involved and to order
the production of certain documents relating to the administrative inspection plan. After various procedural maneuvers, the district court dismissed the contempt action with prejudice and entered default judgment
on behalf of Mosher, quashing the warrant and enjoining further inspection based on the administrative plan.8 "
In concluding that the district court abused its discretion in ordering
discovery, the Eleventh Circuit adopted the so-called "four corners test"
to the application for the warrant. 3 ' The court found that the four corners rule applies to all warrants, criminal and administrative, and that a
proper review of the legitimacy of a warrant depends entirely on the
"tsufficiency of an affidavit for the issuance of a warrant .... ,' 870 Thus,
Mosher Steel's discovery requests, which sought review of the administrative plan in general, were improper, and the district court's granting of
relief based upon OSHA's failure to comply with such requests was an
abuse of discretion.
Although the majority opinion in Mosher Steel appears to follow logically from previous cases, there are important distinctions. Significantly,
in the precedent the court relied upon, a complaint and not an administrative plan formed the basis for the warrant. 71 In such cases, general
administrative proceedings are irrelevant, since the review is limited to
the question of whether the complaint justified issuance of a warrant. As
pointed out by Senior Circuit Judge Tuttle in his dissenting opinion,37 2
however, the thrust of Marshall v. Barlow's, Inc. was that nonconsensual
warrantless searches are unconstitutional. 7 3 In order to obtain a warrant,
the Supreme Court required the Secretary of Labor either to show specific evidence of an existing violation or to show that" 'reasonable legislative or administrative standards for conducting an ... inspection are satisfied with respect to a particular [establishment].'
366.
367.

",3"

The majority

436 U.S. 307 (1978).
791 F.2d at 1536.

368. Id.
369.
370.
1982)).
371.
372.
373.
374.

Id. at 1537 (citing Aguilar v. Texas, 378 U.S. 108, 109 n.1 (1964)).
Id. (quoting West Point-Pepperell, Inc. v. Donovan, 689 F.2d 950, 959 (11th Cir.
See, e.g., 689 F.2d 950, 959 (11th Cir. 1982).
791 F.2d at 1539 (Tuttle, J., dissenting).
Id.
436 U.S. at 320 (quoting Camara v. Municipal Court, 387 U.S. 523, 538 (1967)).
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opinion in Mosher, however, does preclude investigation concerning the
reasonableness of the standards applied in selecting an establishment for
inspection. Since OSHA did not include the facts that would support the
reasonableness of the plan and the neutrality of its application in the affidavit presented to the magistrate, the court should have permitted Mosher Steel to examine a competent OSHA representative on these points.
The Eleventh Circuit's preclusion of discovery appears to be unsupported
by the precedent cited."7'
VIII.

MISCELLANEOUS

The Eleventh Circuit decided numerous cases that are of peripheral interest from a labor law standpoint. In Rich v. Director,Office of Workers'
Compensation Programs,'7 ' the claimant sought review of a final decision
rendered by the Benefits Review Board of the United States Department
of Labor. The administrative law judge (ALJ) had denied the claimant's
application for black-lung benefits, but the court of appeals did not receive Rich's petition for review until sixty-two days after the Board issued its decision.3 77 This petition was untimely because of a sixty-day
limit on such appeals.37 ' The court found that the date of filing is not
affected by the date of service of the Board's decision and that the mailing of the petition for review did not serve to constitute filing.' 71 The
court noted that it sympathized with the claimant, since he waited nearly
three years for the Board's decision and lost his right to challenge that
decision because his notice of appeal was one day beyond the statutory
period." O Since Rich's attorneys clearly knew of the sixty-day filing requirement, however, and simply failed to meet it, there was no exigent
circumstance that would warrant the court's exercise of equity jurisdiction to modify the filing period.'
Foreman v. Director, Office of Workers' Compensation Programs"2
raised the issue of whether a boilerroom fireman employed at a coal consumer location can claim benefits under the Black-Lung Benefits Act.38
The Act provides for pneumoconiosis benefits only to disabled coal min375. The United States Supreme Court denied certiorari in this case. See Mosher Steel
Co. v. Brock, 107 S. Ct. 874 (1987).
376. 798 F.2d 432 (11th Cir. 1986).
377. Id. at 433.
378. Id.; see 33 U.S.C. § 921(c) (1982); 20 C.F.R. § 802.410(a) (1986).
379. 798 F.2d at 433; see F1n. R. APP. P. 25(a).
380. 798 F.2d at 434.
381. Id.
382. 794 F.2d 569 (11th Cir. 1986).
383. 30 U.S.C. §§ 901-962 (1982 & Supp. III 1985).
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ers and their dependentss" and defines a 'coal miner' as an individual
who "works or has worked in or around a coal mine or coal preparation
facility in the extraction or preparation of coal. ' The court adopted
decisions of other circuit courts8 " and the Fifth Circuit,3 7 requiring the
applicant to show both that he was employed at a statutorially defined
coal mine situs and that he performed duties related to the extraction
and preparation of coal."6 Because the ALJ had found that the employee
in question was not engaged in the extraction and preparation of coal,
the ALJ,
and since the court adopted the legal precedent relied upon by
8
it had no occasion to reverse the findings of that proceeding.3 "
This survey period also saw the issuance of an opinion under the Longshoreman's and Harbor Worker's Compensation Act (LHWCA). s " In
Reichert v. Chemical Carriers,Inc.,9' the claimant was an employee of a
company hired by Chemical Carriers to repair a ship's engine. The district court found that Reichert had suffered $200,000 in damages as a
result of an injury sustained during the repair, but also found that he had
been seventy-five percent contributorily negligent."" The evidence also
showed that neither Reichert's direct employer nor the owner of the ship
had compensation insurance as required by LHWCA. Claimant argued
that the defendant owner of the ship should not have been permitted to
benefit from a contributory negligence defense because of a provision of
the law disallowing the defense in those instances in which a covered employer fails to secure compensation coverage.393 The court found that although Reichert's employer did not have compensation insurance, the
purpose of the statute would not be served by penalizing the owner of the
vessel for that failure, since that action would,, in effect, be punishing de384. Id. § 922(a)(1) (1982); see also 20 C.F.R. §§ 718, 725.101(a)(20) (1986).
385. Id. § 902(d) (1982); see also 20 C.F.R. §§ 725.101(a)(26), 725.202(a) (1986).
386. See Wisor v. Director, Office of Workers' Compensation Programs, 748 F.2d 176,
178 (3d Cir. 1984); Amigo Smokeless Coal Co. v. Director, Office of Workers' Compensation
Programs, 642 F.2d 68, 70 (4th Cir. 1981).
387. Freeman v. Califano, 600 F.2d 1057, 1059-60 (5th Cir. 1979).
388. 794 F.2d at 570-71.
389. Id. at 571.
390. 33 U.S.C. §§ 901-950 (1982 & Supp. III 1985).
391. 794 F.2d 1557 (11th Cir. 1986).
392. Id. at 1558.
393. Id., citing 33 U.S.C. § 905(a) which provides in pertinent part:
The liability of an employer proscribed in section 904 of this title shall be exclusive and in place of all other liability of such employer to the employee .. ,except that if an employer fails to secure payment of compensation as required by
this chapter, an injured employee may. . . elect ... to maintain an action at law
or in admiralty for damages .... In such action, the defendant may not plead as
a defense ... that the injury was due to the contributory negligence of the
employee.
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fendant for violations of LHWCA for which it was not responsible.3 "
Based upon this reasoning, the contributory negligence defense was available to defendant in the case, and the court affirmed the lower court's
opinion.3 "5
In Amcor, Inc. v. Brock,3" a case decided under the Service Contract
Act of 1965,3" an ALJ found that a certain government contractor had
not kept records as required by the Act, and that the contractor had underpaid six employees a total of $272.40 in violation of the overtime requirements of that Act. The ALJ recommended, however, that the Secretary of Labor relieve the contractor from the ineligibility list because of
the minor character of the violations in issue.398 Although the time for
filing exceptions had expired, the Secretary of Labor filed exceptions to
the ALJ's findings. The Labor Department Wage and Hour Administrator rejected those findings, ordered Amcor to pay $5,296 in back wages,
plus interest, and recommended that Amcor be ruled ineligible for federal
contracts for three years.311 Thereafter, Amcor filed suit challenging the
the higher back wage award, and the recommendation
timeliness of filing,
4
of debarment. '"
The district court found that an administrative agency may waive a
procedural requirement in the interest of justice, and that the filing was,
therefore, timely.' 01 The important part of the Amcor decision, however,
relates to the company's contention that the evidence did not support an
award of over $5,000 in back wages due. The Eleventh Circuit, relying on
Anderson v. Mount Clemens Pottery Co.,40

found conclusively that an

employer's failure to keep employment time records effectively precludes
that employer from contesting the reasonableness of a finding of back
wage liability.'0 3 Amcor is significant primarily because of the dearth of
applicable precedent in the Eleventh Circuit in this area of the law, and
the case will no doubt be helpful in identifying the respective burdens
and presumptions in cases in which back wage and overtime liability is
claimed and appropriate records have not been kept.
The final significant case the Eleventh Circuit decided in the labor area
concerned the federal wiretapping statute, Title III of the Omnibus Crime
394.
395.
396.
397.
398.

794 F.2d at 1559.
Id.
780 F.2d 897 (l1th Cir. 1986).
41 U.S.C. § 351-358 (1982).
780 F.2d at 898.

399. Id. at 899.
400. Id.
401. Id. (citing American Farmlines v. Black Ball Freight Serv., 397 U.S. 532 (1970)).
402. 328 U.S. 680 (1946).

403. 780 F.2d at 900.
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Control and Safe Streets Act of 1968.'" In Epps v. St. Mary's Hospital of
Athens, Inc.,40 an employee listened in on certain conversations between
two other employees of an emergency medical service office. The federal
wiretapping statute provides a civil remedy in favor of any person whose
telephone communication is intercepted, disclosed, or used in violation of
law. 4" Concluding that the communication in issue was a wire communication and that it was in fact intercepted, the court further held that a
communication may be intercepted in the ordinary course of business if it
is accomplished by means of an extension telephone. 407 Courts in previous
decisions relied upon by the majority in Epps held that calls may be intercepted if they are business calls, but personal calls may be not be intercepted under the business extension exemption. 4 8 Thus, the operative
question was whether the telephone call was a personal call or a business
call. The court held that the call in question was not a personal call because it occurred during office hours between co-employees and concerned remarks about a supervisor in his capacity as a company employee. 4'" The court found that such 'potential contamination' of the
working environment is a matter in which the employer has a legal interest.410 Thus, it now appears to be the law in this circuit that, if an em-

ployer announces a policy of random monitoring of business-related telephone calls and accomplishes that monitoring by means of a telephone
extension, the employer will have no liability under the federal wiretap
law for business-related conversations and conversations that shed light
on the employee's attitudes and perceptions concerning the business environment. How this case will hold up under the apparently opposite principles of the National Labor Relations Act 4" is a matter that the Eleventh Circuit will no doubt resolve in subsequent decisions that will be the
subject of future survey articles.

404.

18 U.S.C. §§ 2510-2520 (1982 & Supp. 111 1985).

405. 802 F.2d 412 (11th Cir. 1986).
406. 18 U.S.C. § 2520 (1982); see 18 U.S.C. § 2511(1) (1982).
407. 802 F.2d at 415 (citing Briggs v. American Air Filter Co., 630 F.2d 414, 425 (5th Cir.
1980). See Watkins v. L. M. Berry & Co., 704 F.2d 577, 580 (11th Cir. 1983)).
408. Id. at 416 (citing Watkins, 704 F.2d 577; Briggs, 630 F.2d 414; United States v.
Christman, 375 F. Supp. 1354 (N.D. Cal. 1974)).
409. Id. at 416-17.
410. Id. at 417.
411. 29 U.S.C. §§ 151-169 (1982 & Supp. III 1985).

