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by Marc T. Treadwell*

I. INTRODUCTION

The Eleventh Circuit, as one would expect, decided a large number of
cases concerning evidentiary issues during this survey period. Many of
these cases-either because of their peculiar facts or because the court of
appeals summarily answered the questions presented-do not warrant
comment. This Article will address those cases that, in the author's opin-
ion, are of benefit to the practitioner in understanding and ascertaining
the Eleventh Circuit's view of the Federal Rules of Evidence. Except
when necessary for full discussion, this Article will address only issues
that concern interpretation and application of these rules. On occasion,
the author will indulge in the luxury of criticism. Such criticisms are, of
course, solely the opinions of the author and, considering their source,
certainly humble.

II. FEDERAL RULE OF EVIDENCE 103. RULINGS ON EVIDENCE

Every lawyer knows that the failure to object timely to an erroneous
ruling precludes him or her from raising that error on appeal. Yet all law-
yers can sympathize with those who find themselves the subject of a pro-
nouncement, made in the calm and ordered world of appellate proceed-
ings, that in the heat of a trial court battle, they failed to object properly
or timely. The case of Hendrix v. Raybestos-Manhattan, Inc.' provides a
striking illustration of a pitfall that can trap even the most careful and
experienced attorneys. In Hendrix, the Eleventh Circuit faced one of the
rarest of legal animals-an asbestos case that actually went to trial. At
trial, plaintiffs adduced considerable expert testimony that, at best, only
'suggested' a causal relationship between asbestos dust exposure and lung
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cancer. The purpose of this expert testimony, according to plaintiffs'
counsel's pretrial representations, was to establish that plaintiffs would
contract cancer and that defendants had a duty to warn their workers of
the risk the workers faced of acquiring cancer. Indeed, plaintiffs' counsel
informed the district court at a pretrial hearing that the experts were to
opine without equivocation that the plaintiffs' "would acquire [cancer] in
the future."'3 Notwithstanding these representations, the experts did not
testify that plaintiffs would acquire cancer or even that it was reasonably
certain that plaintiffs would acquire cancer. As for the contention that
the testimony tended to prove a duty to warn, the Eleventh Circuit noted
that by the time the link between asbestos exposure and cancer had be-
come sufficiently known to trigger a duty to warn, a duty had already
been imposed upon manufacturers to warn that failure to wear a respira-
tor could lead to asbestosis." Consequently, the Eleventh Circuit acknowl-
edged the persuasiveness of defendants' assertion that this testimony was
not relevant and, even if it were, the danger of unfair prejudice substan-
tially outweighed its probative value.5 Unfortunately for defendants, how-
ever, the court also concluded that they had not "present[ed] a seasona-
ble objection to the expert testimony.""

Defendants had challenged the testimony by way of a motion in limine.
Plaintiffs' counsel made their representations about the substance of
their experts' testimony at the hearing on this motion. Faced with these
representations, the district court, not surprisingly, denied defendants'
motion. At trial, defendants raised no objection whatsoever to the testi-
mony.7 While the Eleventh Circuit made clear its displeasure with the
conduct of plaintiffs' counsel, it concluded that the only question before
it was whether the district court erred in denying the motion in limine.8
Given the representations of plaintiffs' counsel as to what the disputed
testimony would be, the district court clearly did not abuse its discretion
in denying the motion and the fact that the representations proved to be
unfounded was immaterial.' The Eleventh Circuit's discussion of the ef-
fect of a ruling on a motion in limine is one all trial lawyers should re-
member and merits quotation in full:

The overruling of a motion in limine is not reversible error; only a proper
objection at trial can preserve error for appellate review .... Motions

2. Id. at 1502.
3. Id. at 1503.
4. Id. at 1502-03.
5. Id. at 1502; see FED. R. EvD. 402, 403.
6. 776 F.2d at 1503.
7. Id.
8. Id.
9. Id.
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in limine are frequently made in the abstract and in anticipation of some
hypothetical circumstance that may not develop at trial. When a party
files numerous motions in limine, the trial court may not pay close atten-
tion to each one, believing that many of them are purely hypothetical.
Thus, a party whose motion in limine has been overruled must object
when the error he sought to prevent with his motion is about to occur at
trial. This will give the trial court an opportunity to reconsider the
grounds of the motion in light of the actual-instead of hypotheti-
cal-circumstances at trial."

III. FEDERAL RULE OF EVIDENCE 403. EXCLUSION OF RELEVANT
EVIDENCE ON GROUNDS OF PREJUDICE, CONFUSION, OR WASTE OF TIME

Federal Rule of Evidence 403" empowers a trial court to exclude evi-
dence, even though relevant, under certain circumstances, most notably
when the danger of unfair prejudice substantially outweighs its probative
value. For the very reason, however, that its use results in the exclusion of
relevant evidence, it is an extraordinary remedy and a court should use it
sparingly." An appellate court will not disturb a determination by a dis-
trict court to exclude relevant evidence because of its prejudicial impact
absent a clear showing that the trial court abused its discretion. 3

United States v. Griffin'4 gives an example of a situation in which a
district court abused its discretion in not excluding relevant evidence. In
Griffin, the government adduced testimony from two witnesses of conver-
sations between defendant and an individual whom the government had
successfully prosecuted for charges stemming from the same offense for
which defendant faced prosecution." Presumably, the district court could
have admitted this testimony as statements of a coconspirator made in
furtherance of the conspiracy.'6 The district court, however, advised the
jury that the coconspirator had been found guilty. The district court then
read his indictment to the jury. Defendant contended that these corn-

10. Id. at 1504 (quoting Collins v. Wayne Corp., 621 F.2d 777, 784 (5th Cir. 1980) (cita-
tion omitted)). Notwithstanding the Eleventh Circuit's seemingly blanket condemnation of
the use of a motion in imine to preserve on appeal an alleged error in admitting evidence, it
has, on occasion, sent conflicting signals. For example, in United States v. Kerr, 778 F.2d
690 (11th Cir. 1985), the dissent noted that "an objection to the admission of evidence made
through a motion in limine is preserved on appeal despite any failure to object to the evi-
dence at trial, assuming that the trial court treated the motion in detail." Id. at 698 n.8.

11. FED. R. EVID. 403.
12. United States v. Betancourt, 734 F.2d 750, 757 (11th Cir.), cert. denied, 469 U.S.

1021 (1984).
13. United States v. Sans, 731 F.2d 1521, 1532 (11th Cir. 1984), cert. denied, 469 U.S.

1111 (1985).
14. 778 F.2d 707 (11th Cir. 1985).
15. Id. at 708-09.
16. See FED. R. Evm. 801(d)(2)(E).
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ments were irrelevant and unfairly prejudicial. The government first con-
tended that the court's explanation was necessary to explain the cocon-
spirator's absence from trial." The Eleventh Circuit easily dismissed this
argument. Evidence of the coconspirator's absence simply did not tend to
establish a fact relevant to defendant's guilt.' The Eleventh Circuit also
ruled that evidence of the coconspirator's indictment and adjudication of
guilt was not a necessary predicate to the introduction of his statements
under rule 801.19 Because the reasons for the coconspirator's 'absence
from the trial and his indictment were irrelevant, the court easily, al-
though perhaps unnecessarily, concluded that the prejudicial impact of
this evidence substantially outweighed its probative value.0O Evidence of
the adjudication of the coconspirator's guilt, however, required a more
thoughtful analysis by the court. Inasmuch as that is evidence of a con-
viction stemming from the same facts at issue in defendant's trial, it is
relevant. Nevertheless, the court also concluded that such evidence is
highly prejudicial."' The court adhered to the general rule that evidence
of one defendant's guilty plea or conviction is inadmissible in another de-
fendant's trial.' 2 The fact that the coconspirator was not a codefendant
was immaterial; the potential for prejudice was the same. 3

Although courts most frequently use rule 403 to exclude prejudicial evi-
dence, they may use it to exclude evidence for other reasons. For exam-
ple, in Baker v. Firestone Tire & Rubber Co.,24 the Eleventh Circuit ruled
that a court may exclude evidence under rule 403 simply because evi-
dence is cumulative. Similarly, a court may exclude evidence because it
will confuse the jury or prolong the trial." The court *of appeal's decision
in United States v. Mc Lean-Davis26 presents an interesting example of
the application of rule 403 under these circumstances. In Mc Lean-Davis,
defendant sought to introduce a transcript of a congressional hearing on
violence in the Colombian drug trade.' 7 Defendant intended to show that

17. 778 F.2d at 709.
18. Id.
19. Id. at 710 (citing United States v. James, 590 F.2d 575, 578 (5th Cir.) (en banc), cert.

denied, 442 U.S. 917 (1979)); see FED. R. EVID. 801(d)(2)(E).
20. 778 F.2d at 710.
21. Id.
22. Id.; see also United States v. Baez, 703 F.2d 453 (10th Cir. 1983); United States v.

Corona, 551 F.2d 1386 (5th Cir. 1977).
23. 778 F.2d at 711.
24. 793 F.2d 1196 (11th Cir. 1986).
25. Id. at 1200; see FED. R EviD. 403, which provides, "Although relevant, evidence may

be excluded if its probative value is substantially outweighed by... confusion of the issues,
or misleading the jury, . . . or needless presentation of cumulative evidence."

26. 785 F.2d 1534 (l1th Cir. 1986).
27. Id. at 1537.
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he had a reasonable basis to be afraid of retaliation by a coconspirator if
he did not participate in the charged conspiracy. The district court noted
that defendant offered no evidence that he was actually aware of the con-
gressional testimony before his involvement in the conspiracy.2 Also, the
district court held that such evidence would be of scant probative value
in demonstrating defendant's duress at the time.29 Therefore, the court of
appeals affirmed the district court's decision that the transcript would
confuse the jury and prolong the trial.30

IV. FEDERAL RULE OF EVIDENCE 404. CHARACTER EVIDENCE NOT
ADMISSIBLE To PROVE CONDUCT-EXCEPTION: OTHER CRIMES

Deeply rooted in our judicial heritage is the principle that one cannot
be convicted or adjudged liable because of one's character or one's con-
duct on unrelated occasions. This principle is embodied in rule 404(b),
which prohibits the admission of evidence of extrinsic acts to show that a
person, on the occasion in question, acted in conformity with his conduct
on other occasions."' Such evidence, however, is admissible for other pur-
poses. In the rare case, the application of rule 404(b) is clear and not
subject to criticism. For example, no one would argue that evidence of
negligence on a prior occasion is admissible to prove that a person was
negligent on another occasion. Nor could one reasonably contend that evi-
dence of 'bad acts' is admissible to show that a defendant is of bad char-
acter and thus more likely to have committed the charged offense.
Though logically relevant-a person of bad character is more likely to
commit a crime than one of exemplary character-the extreme prejudicial
effect of such evidence demands its exclusion. Unfortunately, complex
cases and imaginative lawyers ensure that few, if any, cases are so clear.

In determining the admissibility of extrinsic act evidence, the Court of
Appeals for the Eleventh Circuit utilizes the test established by the Fifth
Circuit in United States v. Beechum.3 The court in Beechum stated:
"First, it must be determined that the extrinsic offense evidence is rele-
vant to an issue other than the defendant's character. Second, the evi-
dence must possess probative value that is not substantially outweighed
by its undue prejudice and must meet the other requirements of Rule
403.'133 Rule 404(b) and the Beechum test were the subject of considera-

28. Id.
29. Id.
30. Id.
31. FED. R. EviD. 404(b).
32. 582 F.2d 898 (5th Cir. 1978).
33. Id. at 911. The test enunciated by the Fifth Circuit in Beechum substantially relaxed

the previous standard used to determine the admissibility of extrinsic act evidence. See
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ble attention by the Eleventh Circuit as prosecutors vigorously sought to
introduce extrinsic act evidence, and criminal defense lawyers, just as vig-
orously, sought to exclude it.

A trend appears to be emerging in the Eleventh Circuit to defer to a
district court's decision on admissibility of extrinsic act evidence and, ar-
guably, simply to ignore evidence that clearly was admitted erroneously.
Nowhere is this trend of deference and ignorance more apparent than in
the case of United States v. Kerr." In Kerr, defendants faced a charge of
conspiracy to commit mail fraud .3 The government alleged that defend-
ants intentionally set fire to their businesses, one of which was a phar-
macy, in January 1981 and attempted to collect insurance for the result-
ing damage. The majority opinion addressed three instances of extrinsic
act evidence admitted by the trial court.3 Although this evidence ap-
peared to be of doubtful relevancy and of little probative value, the ma-
jority's consideration of this extrinsic act evidence under the Beechum
test was perfunctory. The Eleventh Circuit interpreted this evidence to
be probative of irregularities in the defendants' businesses and, thus, rele-
vant to show motive and intent to commit arson in an effort to obtain
insurance proceeds.3 7 Although the court of appeals recognized that
whether the probative value of the evidence outweighed its prejudicial
impact was a more difficult question, 8 it nevertheless deferred to the dis-
cretion of the district court and found no abuse of that discretion.39

In a savage dissent, District Court Judge Walter E. Hoffman of the
Eastern District of Virginia none too subtly accused the majority of re-
sult-oriented analysis and, perhaps unfairly, noted that while defendants
may have been guilty, they nevertheless were entitled to a fair trial.40

Judge Hoffman did, however, make a convincing case to support his hy-
pothesis that the extrinsic act evidence, while adduced under the guise of
showing motive, was, in fact, a devastating character assassination.' In
doing so, Judge Hoffman demonstrated the failure of the majority and
the Eleventh Circuit generally to address the subcomponents of the
Beechum test. The first prong of the Beechum test, whether the extrinsic
act evidence is relevant to an issue other than the defendant's character,
consists of two steps. The extrinsic act evidence, to be relevant, must

United States v. Broadway, 477 F.2d 991, 995 (5th Cir. 1973).
34. 778 F.2d 690 (11th Cir. 1985).
35. Id. at 691.
36. Id. at 694-95.
37. Id. at 695-96.
38. Id. at 696.
39. Id. at 697.
40. Id. (Hoffman, J., dissenting).
41. Id. at 700-01.
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share with the charged offense that characteristic which is at issue.4 For
example, if the government offers the extrinsic offense to show motive,
the motive for the extrinsic offense and the charged offense must be the
same. The primary consideration, however, is whether the government
has offered sufficient proof that the defendant committed the extrinsic
act or offense. In this respect, the Fifth Circuit, and consequently the
Eleventh Circuit, sharply departed from prior law and from the present
practice in a majority of other circuits. The Fifth Circuit rejected the re-
quirement that the government prove with clear and convincing evidence
that a defendant committed the extrinsic act or offense. 3 Instead, the
government is only required to adduce evidence that would allow a jury
to reasonably find that the defendant committed the extrinsic offense. 4

The majority opinion did not even mention the extrinsic act evidence
that most concerned the dissent and that demonstrates the superficiality
of the Eleventh Circuit's application of Beechum. This evidence con-
cerned three burglaries of the pharmacy in February, October, and No-
vember 1981. 46 After the third burglary, defendants' insurance was can-
celled. The government argued that evidence of these three burglaries
established a motive for defendants to set fire to the pharmacy. Judge
Hoffman was not convinced and concluded that the real reason for the
introduction of this evidence was found in the prosecutor's closing argu-
ment, in which she argued that when defendants had theft insurance they
had thefts and when they subsequently obtained fire insurance, they had
a fire. According to the dissent, no evidence tended to establish that de-
fendants committed the burglaries.46 If this were the case-and the ma-
jority's refusal to discuss the burglaries suggests that it was-it is clear
that this evidence was inadmissible under the Beechum test.4 Apparently
the majority, rather than correcting this error, simply chose to ignore it.

To preclude the devastating impact of extrinsic act evidence, defend-
ants have attempted to remove the underlying premise for its admission.
For example, a court will not admit extrinsic act evidence to prove intent
if intent is not an issue in the charged offense. Obviously, a defendant
cannot admit, in the ordinary case, that he possessed the requisite intent
to commit the charged offense and at the same time proclaim his inno-
cence. Defendants, however, have argued that the denial of involvement
in the charged offense removes intent as an issue. During the survey pe-
riod, the Eleventh Circuit ruled that, at least in conspiracy cases, a plea

42. Id. at 700.
43. Id. at 701.
44. Id.
45. Id. at 700.
46. Id.
47. Id.
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of not guilty places a defendant's intent at issue and thus allows the use
of extrinsic offense evidence to demonstrate that intent.'

The second prong of the Beechum test, the rule 403 balancing test, re-
ceived less attention from the Eleventh Circuit than the first prong. Per-
haps this is because this test is extremely fact-sensitive and, thus, appel-
late courts are more prone to defer to trial judges. United States v.
Hicks,19 however, demonstrates an anomaly of this test that must seem a
cruel joke to defendants. In Hicks, the government's evidence of defend-
ant's intent in a cocaine trafficking case was somewhat less than 'over-
whelming.' 50 The government based its case on circumstantial evidence
and the testimony of an informer of dubious credibility. To buttress its
case, the government successfully adduced evidence of diary notations,
made by defendant, of sales of small quantities of cocaine on unrelated
occasions.51 In this type of situation, when the case against the defendant
is weak, extrinsic act evidence may be at its most prejudicial. A jury, un-
sure of the defendant's complicity in the charged offense, may convict
simply because the prosecutor showed the defendant to be of bad charac-
ter by extrinsic act evidence. The Eleventh Circuit, however, reasoned
just the opposite: the greater the government's need for the evidence, the
more likely it is that its probative value outweighs any possible prejudice.
Thus, in Hicks, the court held extrinsic offense evidence admissible pre-
cisely because the government's case was weak.52

Finally, the Eleventh Circuit decided several cases seeking to clarify
exactly what 'extrinsic' evidence means. First, even though extrinsic to
the indictment, evidence is not extrinsic for the purposes of rule 404 if it
arose out of the same transaction or series of transactions as the charged
offense; was inextricably intertwined with the evidence of the charged of-
fense; or was necessary to complete the story of the charged offense. 3

Second, in drug cases, the Eleventh Circuit does not consider evidence of
seized weapons as extrinsic act evidence, but admits. it instead as "tools of
the trade."'

4

48. United States v. Nahoom, 791 F.2d 841, 845 (11th Cir. 1986); United States v. Eirin,
778 F.2d 722, 731 (lth Cir. 1985).

49. 798 F.2d 446 (11th Cir. 1986).'
50. d. at 451.
51. Id. at 452.
52. Id. at 451.
53. United States v. Martin, 794 F.2d 1531, 1533 (11th Cir. 1986); United States v. But-

ler, 792 F.2d 1528, 1535 (11th Cir. 1986); United States v. Collins, 779 F.2d 1520, 1532 (11th
Cir. 1986).

54. Martin, 794 F.2d at 1533.
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V. FEDERAL RULE OF EVIDENCE 405. METHODS OF PROVING CHARACTER

In certain circumstances, a court, of course, will admit evidence of char-
acter. The Eleventh Circuit, in United States v. Collins," addressed one
appropriate method of adducing character evidence. In Collins, defend-
ant's character witness opined that defendant was a law-abiding person.
Defendant claimed that the district court inappropriately allowed the
government to ask this witness if he had heard that defendant had twice
before been arrested and convicted. This, defendant argued, constituted
the introduction of evidence by question on cross-examination. 6 The
Eleventh Circuit easily rejected this argument. The court noted that rule
405(a) permits cross-examination concerning relevant specific instances of
conduct." Because the witness testified that defendant was law abiding,
the court concluded that the government was entitled to inquire about
instances in which defendant had not been law abiding.8 As to the form
of the question, the court went on, the case of Michelson v. United
States" permits the use of 'have you heard' questions. 0

VI. FEDERAL RULE OF EVIDENCE 407. SUBSEQUENT REMEDIAL MEASURES

Some of the Eleventh Circuit's language in Andres v. Roswell-Windsor
Village Apartments" leaves one wondering whether the court gave ap-
propriate consideration to appellant's contentions. Moreover, the decision
is an example of topsy-turvy reasoning that one hopes will not serve as a
guide for future cases applying rule 407.11 In Andres, appellant claimed
that the district court erred in excluding evidence of subsequent remedial
measures. 8 The court, in its first hint that it had embarked on a pre-
ordained course, did not state appellant's bases for contending this evi-
dence to be admissible. Rather, it pointed out that evidence of subse-
quent remedial measures is inadmissible to prove negligence but "may be
admissible when offered for certain permissible uses."' This was the sec-
ond hint that the court had a result in mind and intended to achieve it at
any cost. The court then noted that the Advisory Committee's notes set

55. 779 F.2d 1520 (11th Cir. 1986).
56. Id. at 1532.
57. Id.; FED. R. EViD. 405(a).
58. 779 F.2d at 1532.
59. 335 U.S. 469 (1948).
60. 779 F.2d at 1532 (citing Michelson, 335 U.S. at 477).
61. 777 F.2d 670 (11th Cir. 1985).
62. FED. R. EvID. 407.
63. 777 F.2d at 674.
64. Id. (emphasis added).
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forth the permissible uses and that none of these applied." Surely, this
reasoning must have left appellant's lawyers hopelessly enraged. First,
rule 407 does not generally exclude evidence of subsequent remedial mea-
sures and allow it only for certain permissible purposes. Rather, the rule
provides just the opposite; it excludes such evidence only when offered to
prove negligence or culpable conduct. Evidence of subsequent remedial
measures is otherwise admissible. The rule and the Advisory Committee
notes simply offer illustrative examples of permissible purposes. In short,
the Eleventh Circuit turned rule 407 on its head. A cynic could well con-
clude that appellant's reason for offering the evidence of subsequent re-
medial measures was not among those enumerated in the rule and the
Advisory Committee notes and that the Eleventh Circuit, to avoid consid-
ering this reason, read the examples to be exhaustive and not illustrative.
In any event, the court's reasoning appears seriously flawed. One would
hope that this flaw, now released in the sea of appellate decisions, will not
surface again but rather will sink to the bottom, never to be heard from
again.

VII. FEDERAL RULE OF EVIDENCE 501. PRIVILEGES

The Federal Rules of Evidence, rather than undertaking the daunting
task of formulating rules recognizing and defining various privileges, yield
to the courts and allow the federal judiciary to formulate such rules ex-
cept in diversity cases, when state law determines the existence of a privi-
lege." In United States v. Van Horn,'7 the Eleventh Circuit exercised its
prerogative under rule 501" and recognized a qualified privilege of the
government not to disclose sensitive investigative techniques.2 Relying
on cases recognizing governmental privileges not to disclose the identity
of informers 0 or surveillance locations,' 1 the court concluded that a dis-
closure of surveillance methods and equipment would "educate criminals
regarding how to protect themselves against police surveillance." 2 The
court also held that the government is privileged from disclosing the na-
ture and location of surveillance equipment."3 This privilege, however,
does not apply if a defendant can show need for the information. The

65. Id.
66. FED. R. Evw. 501.
67. 789 F.2d 1492 (11th Cir. 1986).
68. FED. R. EVID. 501.
69. 789 F.2d at 1496.
70. Roviaro v. United States, 353 U.S. 53, 59 (1957).
71. United States v. Harley, 682 F.2d 1018, 1020 (D.C. Cir. 1982); United States v.

Green, 670 F.2d 1148, 1155 (D.C. Cir. 1981).
72. 789 F.2d at 1508.
73. Id.
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court concluded that defendant had not made the requisite showing of
necessity, but cautioned that this determination requires a case-by-case
balancing test and that its decision should not be interpreted to establish
fixed rules concerning discoverability of surveillance techniques.74

VIII. FEDERAL RULE OF EVIDENCE 606. COMPETENCY OF JUROR As
WITNESS

In Sims' Crane Service v. Ideal Steel Products," the Eleventh Circuit
provides a somewhat humorous illustration of rule 606'sTs prohibition
against the use of a juror's testimony to attack a verdict. In Sims, plain-
tiff sought to recover $65,000 as compensation for damage to equipment
rented to defendant. To recover, plaintiff had to prove gross negligence
on the part of the defendant. 7 Both parties rejected the court's sugges-
tion that a special verdict be used, and consequently, the court instructed
the jury to return a general verdict.7s After announcing a verdict in favor
of the plaintiff in the amount of $32,500, the foreman asked the court if it
would like an explanation. When neither party objected, the foreman ex-
plained that the jury had been unable to find gross negligence on the part
of either party and they had concluded that "'the only fair thing would
be to divide up the damages.' ,,71 This, presumably, prompted the district
court to enter judgment notwithstanding the verdict. The Eleventh Cir-
cuit reversed, relying in part upon rule 606(b)."° The court, noting that
rule 606(b) prohibits impeachment of a verdict by jurors even in the form
of sworn affidavits, believed that it obviously also precluded the use of
such an "extemporaneous and contemporaneous" explanation for the
same purpose.81

IX. FEDERAL RULE OF EVIDENCE 607. WHO MAY IMPEACH

The panel decision in Balogh's, Inc. v. Getz82 is evidence that judges,
like everyone else, make mistakes. To rectify this particular mistake, the
Eleventh Circuit reconsidered the case en banc.s3 Unfortunately, the en

74. Id,
75. 800 F.2d 1553 (11th Cir. 1986).
76. FED. R. EViD. 606.
77. 800 F.2d at 1555 n.4 (citing O.C.G.A. § 44-12-62(b) (1982)).
78. Id. at 1555.
79. Id. at 1555 (quoting the jury foreman from the trial court).
80. Id. at 1556.
81. Id.
82. 778 F.2d 649 (11th Cir. 1985), vacated, 785 F.2d 895 (11th Cir.) (en banc), reinstated

in part, opinion substituted in part, 798 F.2d 1356 (11th Cir. 1986).
83. Balogh's, Inc. v. Getz, 798 F.2d 1356 (11th Cir. 1986) (en banc).
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banc opinion itself is far from a paradigm of thoughtful legal reasoning.
The issue on appeal was the testimony and prior statement of a 'turn-

coat' witness.8 4 Presumably, plaintiff called the witness and, when the
witness testified contrary to his earlier statement, plaintiff attempted to
use the prior inconsistent statement to impeach him. The panel's decision
implied, 8' and the en banc decision confirmed, that plaintiff also was
seeking the admission of the statement as substantive evidence." The
trial court, for unstated reasons, excluded both the testimony and the
statement. The panel thought that plaintiff relied on rule 607, which
provides that any party, including a calling party, may impeach a wit-
ness.88 The panel summarily rejected this perceived argument, stating
that the admission of the testimony and statement would have amounted
to a ploy to get evidence not otherwise admissible before the jury.8' This
conclusion is suspect. Assuming that a prior statement is properly ob-
tained, and the opinion makes it clear that this one was, it is difficult to
conceive of a situation in which a party should not be allowed to use the
statement to impeach a witness when the witness testifies contrary to the
statement. The inadmissibility of the statement as substantive evidence
should not limit its use as a tool of impeachment.

The remaining judges of the Eleventh Circuit apparently had questions
as well and took the somewhat unusual step of rehearing the appeal en
banc and issuing an opinion in 'substitution' of the panel's discussion on
the issue of the turncoat witness' testimony and statement. The en banc
opinion noted that the 'primary' contention of plaintiff was that the
statement should have been admitted under rule 803(24), the residual or
'catch-all' exception to the hearsay rule." The Eleventh Circuit acknowl-
edged that prior notarized statements, such as the one in question, may
be admitted under rule 803(24), particularly the sworn statement of a
turncoat witness.2 The standard for review of a district court's refusal to
admit such a statement, however, is one of abuse of discretion, and the
Eleventh Circuit found no such abuse by the district court." In a foot-
note, the Eleventh Circuit noted the panel's understanding that plaintiff
was relying on rule 607 and then, for some reason, stated that, assuming
this issue was before the court, it would have affirmed the district court's

84. Id. at 1357.
85. 778 F.2d at 652-53.
86. 798 F.2d at 1358.
87. Id.
88. 778 F.2d at 653; FED. R. EVID. 607.
89. 778 F.2d at 653.
90. 798 F.2d at 1356.
91. 798 F.2d at 1357; FOD. R. EVID. 803(24).
92. 798 F.2d at 1358; FED. R. EviD. 803(24).
93. 798 F.2d at 1358.
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ruling." In the same footnote, the court sought to distinguish its decision
in Wilson v. City of Aliceville,95 in which it reversed a district court for
excluding a prior inconsistent statement as substantive evidence and ef-
fectively precluding the cross-examination of the witness who had made
the statement. In Wilson, according to the Balogh's en banc court, the
party who opposed the introduction of the statement did not do so on the
basis that it was hearsay.9 Apparently, the statement in Wilson was a
prior inconsistent statement under rule 801(d)(1)(A), 97 but the district
court based its ruling on rule 403.8 However, the court in Balogh's failed
to mention that in Wilson it also reversed the district court for excluding
the testimony of the witness on the grounds that the district court should
have allowed appellant a full and fair opportunity to discredit the turn-
coat witness; in other words, appellant should have been allowed to im-
peach the witness with his prior statement."9 The court in Wilson noted
that rule 607 would permit this even though appellant called the
witness.'"

The reference to Wilson suggests that plaintiff in Balogh's was claiming
that (1) pursuant to rule 607 and Wilson, the district court should have
allowed him to call the turncoat witness and impeach him with his prior
inconsistent statement and (2) the statement was admissible as substan-
tive evidence under rule 803(24).10 The Eleventh Circuit's rejection of
the second contention is understandable. Its failure to address the first
contention is not so understandable. While a fuller recitation of the facts
may have provided some guidance, apparently the Eleventh Circuit de-
nied plaintiff in Balogh's a full and fair opportunity to discredit and thus
impeach a turncoat witness while the court went out of its way to allow
the exercise of this right in Wilson. One can imagine appellant's frustra-
tion. First, the panel, in the original Balogh's decision, erroneously re-
jected plaintiff's stronger argument that he should have been allowed to
impeach the witness with the statement.0 2 Then the en banc court nulli-
fied this ruling and only considered plaintiff's weaker argument that the
statement was admissible as substantive evidence.'03 Notwithstanding its
protestations to the contrary, the Eleventh Circuit's decisions in Balogh's
and Wilson, insofar as they concern rule 607 and the use of a prior incon-

94. Id. n.2.
95. 779 F.2d 631 (11th Cir. 1986).
96. 798 F.2d at 1358 n.2 (citing Wilson, 779 F.2d at 637).
97. 779 F.2d at 636; see FED. R. EviD. 801(d)(1)(A).
98. 779 F.2d at 635; see FED. R. EVID. 403.
99. See 779 F.2d at 637.

100. Id. at 636.
101. 798 F.2d at 1358.
102. 778 F.2d at 653.
103. 798 F.2d at 1358.
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sistent statement for impeachment, are at odds.'"

X. FEDERAL RULE OF EVIDENCE 609. IMPEACHMENT By EVIDENCE OF

CONVICTION OF CRIME

The Eleventh Circuit's decision in United States v. Davis,1°5 at first
reading, seemingly is based more on an arcane semantic distinction than
on sound legal reasoning; however, a closer analysis reveals an interpreta-
tion of the applicability of rule 6091'" that is consistent with the rule's
purpose. In Davis, the government, in return for certain concessions,
agreed not to offer evidence of defendant's prior conviction of conspiracy
to possess nontaxpaid whiskey.1°7 At trial, defendant's lawyer, for reasons
known only to him, asked defendant if "he had ever conspired .. . to
import, possess, or distribute an illegal substance,.. ."1, and defendant
answered in the negative. Not surprisingly, the government, after securing
the district court's permission, proceeded to cross examine Davis about
his prior conviction.

On appeal, defendant argued that the district court erred in allowing
the cross-examination concerning this conviction. Defendant relied upon
United States v. Preston,'" in which the Fifth Circuit held that rule
609(a)(1) prohibits use of a prior conviction unless the district court
states in the record that the probative value of the conviction exceeds its
prejudicial impact." 0 While defendant's conviction in Davis was more
than ten years old and, thus, fell within the purview of rule 609(b), the
Eleventh Circuit acknowledged, as it should have, that the policies under-

104. Perhaps one cause of the confusion over the use of prior inconsistent statements is
due to the fact that the Federal Rules of Evidence deviated sharply from the common law in
its treatment of prior inconsistent statements. Under the common law, prior inconsistent
statements were not admissible as substantive evidence and could only be used for impeach-
ment. See FED. R. EVID. 801 Advisory Committee Notes. Under the Federal Rules of Evi-
dence, a party may use prior inconsistent statements as substantive evidence either because
they are not hearsay or because of an exception to the hearsay rule. If, however, the party
uses the statement for impeachment purposes, it is not excludable as hearsay because it is
not offered to prove its truth but rather to contradict the trial testimony. See United States
v. Winkle, 587 F.2d 705, 710 (5th Cir.), cert. denied, 444 U.S. 827 (1979). The Eleventh
Circuit, in the en banc Balogh's decision, does not say why the prior inconsistent statement
could not have been used for impeachment even though it would not have been admissible
as substantive evidence.

105. 787 F.2d 1501 (11th Cir. 1986).
106. FED. R. EVD. 609.
107. 787 F.2d at 1503.
108. Id.
109. 608 F.2d 626 (5th Cir. 1979).
110. Id. at 639.



lying Preston appeared to apply equally to rule 609(b).1'" The court
avoided the Preston proscription, however, by finding that rule 609 did
not apply to the situation before it."' The Eleventh Circuit reasoned that
the conviction was not used to impeach defendant's credibility, but rather
to "dispel the illusion" created by his direct examination." 3 To Davis,
this no doubt was a distinction without a difference. An examination of
the precedent cited by the court, however, sheds some light on what, in
the opinion of the author, is the case's true meaning. The court of appeals
cited United States v. Watchmaker,'" which in turn relied upon United
States v. Opager."1 The Fifth Circuit, in Opager, held that the proscrip-
tion of rule 608(b) against the use of extrinsic evidence is limited to in-
stances in which the evidence is introduced to show the witness' general
character of truthfulness and does not prohibit the use of relevant evi-
dence to contradict a witness' testimony as to a material issue."" Appar-
ently, in Davis the Eleventh Circuit concluded that rule 609 did not apply
because the government did not use evidence of a prior conviction to im-
peach defendant's general character, but rather the government simply
desired to demonstrate that defendant had lied as to a specific matter
under direct examination.' 7 Either way, the effect is to impeach and,
thus, it is confusing for the Eleventh Circuit to say that the government
was not attempting to impeach defendant. Perhaps, the Eleventh Circuit
should have said that the prosecution was not using the conviction to at-
tack defendant's general character for truthfulness, but rather to contra-
dict a specific point made on direct examination, thus making rule 609
inapplicable.

The procedural facts of United States v. David"s illustrate the predic-
ament of a defendant when the government intends to use a prior convic-
tion for impeachment purposes. In David, defendant moved in limine to
prevent the government from impeaching him with a prior conviction.' 19

The district court denied the motion and, consequently, defendant did
not testify. On appeal, defendant contended that the district court im-
properly denied his motion in limine. The Eleventh Circuit ruled that
because defendant did not testify, he waived any review of the court's
ruling.1

2
0 "A defendant must testify in order to raise and preserve for re-

111. 787 F.2d at 1504.
112. Id.
113. Id.
114. 761 F.2d 1459 (11th Cir. 1985).
115. 589 F.2d 799 (5th Cir. 1979).
116. Id. at 801-02; see FED, R. EviD. 608(b).
117. 803 F.2d 1567 (11th Cir. 1986).
118. 787 F.2d at 1504.
119. Id. at 1568.
120. Id.
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view a claim of improper impeachment with a prior conviction.''112

XI. FEDERAL RULE OF EVIDENCE 615. EXCLUSION OF WITNESSES

In United States v. Jimenez,122 the Eleventh Circuit addressed the op-
tions available to a district court to remedy a violation of a sequestration
order. The violation occurred when a government witness read a tran-
script of another witness' testimony from a previous trial that had ended
in a mistrial. The court, in a footnote, summarily rejected the govern-
ment's preposterous contention that rule 615 prohibits only the 'hearing'
and not the 'reading' of testimony.2 3 The court also ruled that a violation
occurs even though the testimony is from a prior trial.3 4 Turning to the
remedy for a violation of the rule, the court stated that a district court
has at least three options. 12' It can cite the offender for contempt, it can
allow thorough cross-examination concerning the violation, or it can
strike the testimony of the offending witness.2'6 Striking the testimony is
the most serious sanction and, the court noted, is appropriate only if the
defendant has suffered actual prejudice and the rule was intentionally vi-
olated. 127 If, on appeal, a party attacks the district court's remedy, he will
prevail only upon showing that the district court abused its discretion
and that he was actually prejudiced.3 8

XII. FEDERAL RuLE OF EVIDENCE 701: OPINION TESTIMONY By LAY
WITNESSES

In United States v. Davis,'" the district court allowed two lay wit-
nesses to express their opinions of their interpretations of statements
made by conspirators. One testified that when asked by defendant if he
"'wanted to make a trip,' ,"130 he thought defendant was referring to an
illegal act. The other witness testified that a statement made by a cocon-
spirator convicted in a previous trial left him with the impression that
defendant was in the "dope business."'1' Although courts have greatly
relaxed the proscription against lay opinion testimony, these opinions

121. Id,
122. 780 F.2d 975 (11th Cir. 1986).
123. Id. at 980 n.7; Fan. R. EvD. 615.
124. 780 F.2d at 980 n.7.
125. Id. at 980 (citing United States v. Blasco, 702 F.2d 1315, 1327 (lth Cir. 1983)).
126. Id.
127. Id. at 981.
128. Id. at 980.
129. 787 F.2d 1501 (1lth Cir. 1986).
130. Id. at 1505 (quoting record on appeal).
131. Id.
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clearly should not have been allowed. While the Eleventh Circuit ac-
knowledged that the 'better practice' would have been to exclude this tes-
timony, it found no reversible error because it had not been shown that
the district court had abused its discretion.'3 2

XIII. ARTICLE VIII. HEARSAY

The six rules concerning hearsay evidence were the focus of more atten-
tion by the Eleventh Circuit than any other category of rules. The major-
ity of appeals that concerned hearsay evidence was in criminal cases. The
use of hearsay evidence in a criminal proceeding frequently involves a
potential conflict with the confrontation clause of the sixth amend-
ment.13 3 If the declarant is unavailable and the judge admits his out-of-
court statement, then the defendant will not "be confronted with the wit-
nesses against him."'34

The Eleventh Circuit's decision in Pickett v. Bowen'" demonstrates
the formula devised by the Supreme Court to resolve this conflict. In
Pickett, a state court convicted defendant for the sexual abuse of a ten-
year-old girl.'3 In what appeared to be a very flimsy case, the state's key
evidence was a report of a medical examination conducted to determine if
there had been sexual contact, an essential element of the charged of-
fense. The court admitted this report pursuant to the medical records
exception of the Alabama hearsay rule. 3 The district court conditionally
granted defendant's writ of habeas corpus and the state appealed.'"

Relying on Ohio v. Roberts,'9 the Eleventh Circuit affirmed.140 Under
Roberts, the sixth amendment imposes two limitations on the use of hear-
say evidence. First, the state must demonstrate the unavailability of the
declarant.'" Second, a party may not use the statement unless it "bears
adequate 'indicia of reliability.' ,,,,1 If the statement falls within a 'firmly
rooted hearsay exception,' the court will infer reliability."3 In Pickett, the

132. Id.
133. U.S. CONST. amend. VI.
134. Id.
135. 798 F.2d 1385 (11th Cir. 1986).
136. Picket v. Bowen, 626 F. Supp. 81, 82 (N.D. Ala. 1985), aff'd, 798 F.2d 1385 (11th

Cir. 1986). (The district court's opinion contains a fuller statement of the facts).
137. 626 F. Supp. at 81. ALA. CODS §§ 12-21-5 to -7, -43 (1977).
138. 798 F.2d at 1386.
139. 448 U.S. 56 (1980).
140. 798 F.2d at 1387.
141. 448 U.S. at 66.
142. Id.
143. Id. at 57.
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state made no showing of the doctor's unavailability. 1"4 This, however,
did not end the inquiry. Under certain circumstances, a court will not
require a demonstration of unavailability.'" The Supreme Court in Rob-
erts cited Dutton v. Evans" for the proposition that a party need not
show unavailability if the "utility" of a confrontation would be "re-
mote.'"I7 The Eleventh Circuit turned to Dutton and concluded: "[A]
showing of unavailability of a witness is not required where the hearsay
evidence is "peripheral" and not 'crucial' or 'devastating,' it is reliable,
there is no evidence of prosecutorial misconduct or negligence, . . . and
the witness' "production would be unduly inconvenient and a small util-
ity to a defendant.""' Interestingly, the Eleventh Circuit pieced together
these factors from the plurality and concurring opinions in Dutton and
stated them in the conjunctive. The Eleventh Circuit has apparently an-
nounced a four-element test that the prosecution must meet in each re-
spect before it is excused from demonstrating a witness' unavailability.
The State of Alabama could not hope to pass this test. First, the report
obviously was crucial." 9 Second, the examining doctor testified at the
habeas corpus hearing that the trauma he observed was probably caused
by three to five minutes of sexual contact rather than the momentary
contact the alleged victim claimed.5 0 Thus, his presence at the trial
would have been of immense utility to defendant. Therefore, because the
state had not demonstrated the doctor's unavailability, the Eleventh Cir-
cuit affirmed the district court's granting of the writ.""'

Rule 801(c) generally defines hearsay as a "statement, other than one
made by the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted."'5' Section (d) ex-
cludes from this definition certain prior statements of a witness and ad-
missions of a party-opponent. 58 As discussed supra, section (d) repre-
sents a substantial departure from the common law rule that generally
allowed prior statements to be used only for impeachment and not intro-
duced as substantive evidence.15'

Few cases decided by the Eleventh Circuit concern section (c) of rule

144. 798 F.2d at 1387.
145. Id. at 1386.
146. 400 U.S. 74 (1970).
147. 448 U.S. at 65 n.7 (citing Dutton, 400 U.S. at 96-97 (Harlan, J., concurring)).
148. Id. (citing Dutton, 400 U.S. at 87-89 (Stewart, J., plurality opinion) and 400 U.S. at

96 (Harlan, J., concurring)).
149. Id.
150. Id.
151. Id.
152. FED. R. EVID. 801(c).
153. FED. R EVID. 801(d)(1).
154. See supra note 103.
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801. Of these, the most significant was United States v. Irvin,'ss in which
the court held that judgments of acquittal are hearsay.'" In dictum, the
Eleventh Circuit noted that courts should exclude judgments of acquittal
under rule 403 even if they were not hearsay." 7

Rule 801(d)(1)(B) provides that certain prior statements of a declarant
may be used "to rebut an express or implied charge against him of recent
fabrication or improper influence or motive. . . ."" In United States v.
Anderson,1"s the Eleventh Circuit held that such a prior consistent state-
ment is not admissible merely because it was made after the declarant
developed a motive to fabricate.1s°

The Eleventh Circuit decided a number of cases concerning the admis-
sibility of coconspirator statements under section (d)(2)(E) of rule 801.161
The standard set forth in United States v. James 16 governs the admis-
sion of such statements. In James, the Fifth Circuit held that coconspira-
tors' statements are not admissible unless the government shows by evi-
dence other than the statement itself that a conspiracy existed, that the
declarant and the defendant were members of the conspiracy, and that
the coconspirators made the statements in furtherance of the conspir-
acy. 163 Notwithstanding the number of cases addressing this issue, the
Eleventh Circuit broke no new ground in this area. It did, however, reaf-
firm several principles that are basic to the application of the James test.
In United States v. Collins,' the Eleventh Circuit held that defendant's
acquittal on conspiracy charges will not relate back to invalidate the ad-
mission of coconspirator statements."" Also, adoptive admissions section
(d)(2)(B) of rule 801's may serve as the independent evidence necessary
to support a finding that a conspiracy existed.1s7 Finally, in two decisions
whose reasoning conflicted but whose results were consistent, the court of
appeals held that a district court's failure to make an express James de-
termination will not necessarily result in a reversal. In the case of United
States v. Fernandez, 6 the Eleventh Circuit held that the failure to make

155. 787 F.2d 1506 (11th Cir. 1986).
156. Id. at 1516.
157. Id. at 1517; see FED. R. EvID. 403.
158. FED. R EvID. 801(d)(1)(B).
159. 782 F.2d 908 (11th Cir. 1986).
160. Id. at 915-16.
161. FEn, R. Evin. 801(d)(2)(E).
162. 590 F.2d 575 (5th Cir.) (en banc), cert. denied, 442 U.S. 917 (1979).
163. 590 F.2d at 578.
164. 779 F.2d 1520 (11th Cir. 1986).
165. Id. at 1533.
166. FED. R EVID. 801(d)(2)(B).
167. United States v. Jenkins, 779 F.2d 606, 612 (11th Cir. 1986).
168. 797 F.2d 943 (11th Cir. 1986).
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a James determination is harmless error if the record demonstrates the
admissibility of the statement.109 On the other hand, in United States v.
Espino-Perez,70 the court held that a James hearing is only a "preferred
practice" and is not mandatory.17' A court will admit a coconspirator's
statement, even without a James hearing, if the prosecution ultimately
adduces independent evidence of the conspiracy.'"

Rules 803178 and 804174 provide numerous exceptions to the hearsay
rule. For the rule 803 exceptions, the availability of the declarant is im-
material, while rule 804 permits the admission of certain hearsay state-
ments only if the declarant is unavailable. The business records exception
found in subsection (6) of rule 803'" is one of the most frequently uti-
lized hearsay exceptions. The Eleventh Circuit, in Allen v. Safeco Insur-
ance Co., 71 demonstrated the ease of meeting the foundation require-
ments of the business records exceptions. In Allen, the court of appeals
considered whether a state fire marshal could base his testimony upon a
report he received from a state crime laboratory.1 7 7 The court held that
rule 803(6) rendered the report admissible. " The court reasoned that the
fire marshal, who regularly sent samples to the crime lab for analysis,
provided a sufficient foundation to admit the test results. 17' Although the
Eleventh Circuit's discussion of this issue was somewhat truncated, the
court seemed willing to allow an individual who is not a part of the entity
that prepared a business record to lay the foundation for the admission of
the record based upon that individual's prior dealings with the business
entity. While rule 803(6) admittedly'does not require the testimony of the
custodian to lay the foundation for the admission of a business record but
rather permits any "qualified witness"' " to do so, it would seem that the
Eleventh Circuit has adopted a very liberal view of who can provide the
foundation testimony.

The court of appeals, in United States v. Harrell,18' enumerated the
elements that a party must satisfy before a court will admit a hearsay

169. Id. at 946.
170. 798 F.2d 439 (11th Cir. 1986).
171. Id. at 441.
172. Id.
173. FED. R. Evi, 803.
174. Id. R. 804.
175. Id. R. 803(6).
176. 782 F.2d 1517 (11th Cir. 1986).
177. Id. at 1516.
178. Id.
179. Id. at 1519. It is not clear why the court did not rely upon FED. R EviD. 803(8),

which provides that a court may admit public records and reports.
180. FED. P EvID. 803(6).
181. 788 F.2d 1524 (11th Cir. 1986).
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statement under the 'statement against interest' exception of rule
804(b)(3). 82 In Harrell, defendant contended that the district court erred
in admitting a tape-recorded statement of a codefendant.' 3 The court did
not consider whether the statement would be admissible as a cocon-
spirator statement under rule 801(d)(2)(E) because it concluded that it
was a statement against interest and therefore admissible under rule
804(b)(3). 1" To be admissible under rule 804(b)(3), the court noted, a
statement must be against the penal interest of the declarant, corroborat-
ing circumstances must exist that indicate the trustworthiness of the
statement, and the declarant must be unavailable.185 Inasmuch as code-
fendant admitted the charges against him in the tape-recorded conversa-
tion, his statement was clearly against his penal interest. Defendant, how-
ever, contended that a statement cannot be against one's penal interest
unless he is aware that his conversation is being recorded and that he was
speaking with someone, who could have caused his prosecution.' The
Eleventh Circuit refused to create such a scienter requirement.' 7 The
court further held that the unavailability of a declarant is established if
the declarant is also on trial and thus privileged against testifying.'"

XIV. FEDERAL RULE OF EVIDENCE 901. REQUIREMENT OF
AUTHENTICATION OR IDENTIFICATION

The court of appeals' opinion in United States v. Caldwelli'9 contains
an excellent discussion of the evidentiary burden that a party must meet
to authenticate a document. In Caldwell, the district court sustained the
government's authenticity objection because it was concerned with the
possibility that the document in question had been fabricated. ' " The
Eleventh Circuit ruled that a document has been sufficiently authenti-
cated or identified if the party seeking to admit the document adduces
evidence which establishes prima faciely that the document is what it
purports to be.' Once a party makes this showing, the district court
should admit the document. The fact finder then determines whether the

182. FED. R. EviD. 804(b)(3).
183. 788 F.2d at 1526.
184. Id.
185. Id. (citing United States v. Alvarez, 584 F.2d 694 (5th Cir. 1978)).
186. Id. at 1527.
187. Id. (citing United States v. Bagley, 537 F.2d 162 (5th Cir. 1976), cert. denied, 429

U.S. 1075 (1977)).
188. Id. at 1526.
189. 776 F.2d 989 (l1th Cir. 1985).
190. Id. at 1001.
191. Id. at 1001-02.
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document is in fact what it purports to be.'1s The district court appar-
ently believed that the document could not be authenticated absent testi-
mony from a person who was present at the time of its creation.' s3 Be-
cause the only evidence dating the document was from a witness who
testified that it was in existence two years prior to the trial, the district
court excluded the document.' " The Eleventh Circuit noted, however,
that the testimony of a witness present at the time of the creation of a
document is not the only means of authentication.1' s Rather, documents
may be authenticated by circumstantial evidence. The testimony that the
document existed two years prior to the trial was sufficient to alleviate
the district court's concern that defendant may have fabricated the docu-
ment to provide a defense to the charges against him. In short, the Elev-
enth Circuit concluded that the district court stepped beyond its proper
role and usurped the jury's function.'" The trial court's function is to
make a preliminary determination and to leave the ultimate decision of
genuineness to the jury.' 7

In United States v. Lively,'"6 the Eleventh Circuit stated the founda-
tion that a party must lay to admit a recording. The party must establish
"(1) that the operator of the recording equipment was competent, (2) that
the equipment functioned accurately, (3) that the tape has not been ma-
terially altered, and (4) the identity of the speakers."'" Even though por-
tions of a tape may be inaudible, it is nevertheless admissible unless the
inaudible portions are so substantial as to render the recording as a whole
untrustworthy.'"

XV. FEDERAL RULE OF EVIDENCE 1101. APPLICABILITY OF RULES

It is beyond any serious dispute that, pursuant to rule 1101,201 the Fed-
eral Rules of Evidence govern the admission of evidence in federal courts
even in diversity cases.' 0' Nevertheless, it appears that, in appropriate

192. Id. at 1002,
193. Id.
194. Id. at 1002-03.
195. Id. at 1002.
196. Id. at 1003.
197. Id.
198. 803 F.2d 1124 (l1th Cir. 1986).
199. Id, at 1129.
200. Id.
201. FED. R EvID. 1101.
202. Johnson v. William C. Ellis & Sons Iron Works, Inc., 609 F.2d 820, 821 (5th Cir.

1980). But see Note, Rule 408 and Erie: The Latent Conflict, 12 GA. L. REv. 275 (1978)
(suggesting that state law should govern offers of settlement rather than Fan. R. EVID. 408);
Perzinski v. Chevron Chem. Co., 503 F.2d 654, 657-58 (7th Cir. 1974) (applying state evi-
dence law to same issue).
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circumstances, state evidentiary rules may influence evidentiary decisions
in federal courts, as illustrated by the Eleventh Circuit's decision in
Johnson v. United States 03 In Johnson, plaintiff brought a medical mal-
practice action under the Federal Tort Claims Act,'04 and the district
court refused to admit a risk-management report that plaintiff presuma-
bly offered into evidence.' 06 An insurance adjuster prepared the report
eighteen days after the incident in issue and pursuant to a Florida statute
imposing a duty upon hospitals to maintain such reports.2" The district
court concluded that the report did not fall within either the business
records or public records exception to the hearsay rule.0 7 Although the
parties apparently overlooked the point, the Eleventh Circuit noted that
the statute provides that the court should consider such reports the work
product of the defense attorney and, although the reports are subject to
discovery, the court shall not admit them as evidence. 2 8 While the Elev-
enth Circuit acknowledged that this statute did not control in the federal
courts, it concluded that the statute 'undergirded' the trial court's deci-
sion.20

9 The Eleventh Circuit rather vaguely concluded that given the cir-
cumstances of the report's preparation and its inclusion of noncon-
temporaneous unofficial statements, and viewed in the context of the
statute, the district court did not abuse its discretion by excluding the
report.210 Although the Eleventh Circuit was reluctant to say so, the state
evidentiary rule was apparently the principal, and perhaps the sole, rea-
son for the report's exclusion.

XVI. MISCELLANEOUS

Title III of the Omnibus Crime Control and Safe Streets Act of 1968"'
sets forth the circumstances under which federal agents may intercept
wire or oral communications and the procedure that federal prosecutors
must follow to obtain authorization for such interceptions. The failure to
adhere to the procedural requirements of the statute results in exclusion
of evidence obtained through the use of a wiretap."" The Eleventh Cir-
cuit's decision in United States v. Dennis' represents a significant

203. 780 F.2d 902 (11th Cir. 1986).
204. 28 U.S.C. §§ 2671-2680 (1982 & Supp. III 1985).
205. 780 F.2d at 908.
206. Id.; FLA. STAT. ANN. § 768.41(1)(d) (West 1984).
207. 780 F.2d at 909.
208. Id. at 909-10; FLA. STAT. ANN. § 768.41(4) (West 1984).
209. 780 F.2d at 909.
210. Id.
211. 18 U.S.C. §§ 2510-2520 (1982 & Supp. 111 1985).
212. Id. §§ 2515, 2518(10)(a).
213. 786 F.2d 1029 (11th Cir. 1986).
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change in previous decisions concerning admissibility of evidence ob-
tained through a wiretap. In Dennis, defendant contended that the dis-
trict court should not have admitted wiretap evidence obtained by the
government because the government's application for permission to inter-
cept the defendant's telephone communications did not include "a full
and complete statement as to whether or not other investigative proce-
dures have been tried and failed or whether they reasonably appeared to
be unlikely to succeed if tried or to be too dangerous.' 4 The government
had first obtained a court order authorizing a wiretap on the residence
phone of defendant's girlfriend. When the girlfriend moved, the govern-
ment obtained a second court order authorizing a wiretap on the phone at
her new residence. The second application incorporated by reference an
affidavit submitted with the first application that explained why the wire-
tap was necessary. Defendant asserted that the second application was
defective because of this incorporation by reference of a prior affidavit
concerning a wiretap at a different location."' In light of two previous
cases in which the Eleventh Circuit held such a practice improper, de-
fendant's position seemed well taken."O The Eleventh Circuit, however,
labeled the language of these cases dicta and refused to adopt such a per
se rule.21 " Relying upon the statute's legislative history, the Eleventh Cir-
cuit concluded that courts should judge the sufficiency of a showing of
necessity in a "practical and common sense fashion.""' The mere fact
that the government made the showing in an affidavit incorporated by
reference will not necessarily result in the exclusion of evidence obtained
from the wiretap. Rather, if the substance of the affidavit demonstrates
the requisite need for the wiretap, then the requirements of the statute
are met, even though the affidavit may have been incorporated by
reference.' 1'

Finally, in the case of Callahan v. Schultz,2
2
0 the Eleventh Circuit rec-

ognized what has become known as the adverse-inference rule. This rule
provides that "when a party has relevant evidence within his control
which he fails to produce, that failure gives rise to an inference that the
evidence is unfavorable to him.""'

214. Id. at 1034; see 18 U.S.C. 2518(1)(c).
215. 786 F.2d at 1033-34.
216. United States v. Bascaro, 742 F.2d 1335 (11th Cir. 1984); United States v. Domme,

753 F.2d 950 (11th Cir. 1985).
217. 786 F.2d at 1034.
218. Id. at 1035 (construing S. REP. No. 1097, 90th Cong., 2d Sess. 5, reprinted in 1968

US. CODE CONG. & AOMIN. NEws 2112, 2190).
219. Id.
220. 783 F.2d 1543 (11th Cir. 1986).
221. Id. at 1545 (quoting UAW v. NLRB, 459 F.2d 1329, 1336 (D.C. Cir. 1972)). See also

K Dsvrrr & C. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS §§ 72.16, 72.17 (1977).
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