Employment Discrimination
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Several interesting, important, or unusual employment discrimination
law cases came before the United States Court of Appeals for the Eleventh Circuit during the survey period. As has been the trend over the
past several years, the total number of employment discrimination cases
again declined slightly in this survey year.
I. TiTLE VII OF THE CivL RIGHTS AcT OF 1964
A. Jurisdiction
In Parrv. Woodmen of the World Life Insurance Co.,' a white plaintiff
alleged that an insurance company failed to hire him because he was married to a black woman. The district court dismissed the complaint, concluding that "[t]he alleged discrimination complained of is not proscribed
by Title VII."' The court of appeals reversed, finding that when a plaintiff claims discrimination based on an interracial marriage or association,
he alleges, by definition, that he has been discriminated against because
of his race. The court expressly adopted the reasoning of the United
States District Court for the Southern District of New Yorks in Whitney
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1. 791 F.2d 888 (11th Cir. 1986).
2.

Id. at 891; 42 U.S.C. § 2000e (1982).

3.

791 F.2d at 891-92.
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v. GreaterNew York Corporationof Seventh Day Adventists.' The court
of appeals noted that binding precedent in the Eleventh Circuit has long
held that a claim of discrimination based on interracial marriage or association could be made out under 42 U.S.C. § 1981.5 The court reasoned
that it would be inconsistent to hold that a claim of discrimination based
upon interracial marriage could be made out under section 1981, but not
under Title VII.
B. Prima Facie Case: Deference to the District Courts
Disparate Treatment Cases. Of the notable prima facie cases appealed and decided during the survey period, defendant employers broke
even before the Eleventh Circuit, with three decisions for management
and three against management. In Bell v. Crackin Good Bakers, Inc.,7 the
district court granted defendant's motion for summary judgment, concluding that plaintiff had failed to establish a prima facie case.' The court
of appeals reversed, finding that the record evidence was sufficient to establish a prima facie case of sex discrimination.'
The district court concluded that while there was direct evidence that
defendant was attempting to force plaintiff to resign, she had failed to
show that defendant wanted her to resign because she was a female. 10
The court of appeals determined that the trial court erred by viewing the
evidence under the wrong legal standard, treating the case as a complaint
of sexual harassment, rather than gender discrimination."
2
In McCarthney v. Griffin-Spalding County Board of Education,
plaintiff alleged that defendants had failed to promote her to an administrative position because she was a woman. s The district court found that
the reason she failed to be promoted was "her intransigence and the lack
4. 401 F. Supp. 1363 (S.D.N.Y. 1975).
5.

791 F.2d at 890; 42 U.S.C. § 1981 (1982).

6. 791 F.2d at 892.
7.

777 F.2d 1497 (11th Cir. 1985).

8. Id. at 1498.
9. Id. at 1497.
10. Id. at 1499.
11. Id. at 1503. The lower court relied upon the Eleventh Circuit's definition of 'sexual
harassment' set forth in Henson v. City of Dundee, 682 F.2d 897, 901 (11th Cir. 1982). In
Henson, the Eleventh Circuit set forth a five-element test to establish a Title VII violation
based upon sexual harassment. Id. at 903-05. Applying this test, the lower court determined
that plaintiff had failed to establish a violation based upon sexual harassmenc. Upon appeal,
the court of appeals determined that since the claim was sexual/gender discrimination,
rather than sexual harassment, the trial court applied the wrong legal standard.
12. 791 F.2d 1549 (11th Cir. 1986).
13. Id. at 1550.
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of a recommendation."' " The district court further found that because of
these facts, she would not have been appointed to any administrative position had she been a man and that she had not been discriminated
against because of her gender.' 5 The court of appeals affirmed, noting
that in Anderson v. City of Bessemer City,' the United States Supreme
Court cautioned appellate courts that when a district court's factual findings rest upon the credibility of witnesses, such findings "demand even
greater deference" than other factual findings."
In Taylor v.Hudson Pulp & Paper Corp., 8 a district court's grant of a
rule 41(b) motion to dismiss a complaint on the grounds of failure to
state a prima facie case was upheld."' Plaintiffs alleged that they had
been denied promotions and transfers because of their sex. The district
court determined that plaintiffs "failed to prove that they applied for and
were rejected for vacancies for which they were qualified, that such vacancies existed, and assuming such vacancies existed that they were given
to less qualified persons of the opposite sex."20 The court of appeals noted
that considerable evidence existed that, by the onset of this cause of action, Hudson had, in fact, abandoned any discriminatory practices it
might have engaged in, was undertaking to remedy the effects of any such
past practices, and that plaintiffs "were aware Hudson was in fact actively encouraging women to apply for positions which previously had
been occupied exclusively by men."' 1 The court of appeals stated that it
could not conclude that the district court's findings were clearly erroneous.'2 Much of the evidence upon which plaintiff relied pertained to conduct that occurred prior to the actionable period, or merely reflected "the
effects of discrimination practiced before the actionable period and which
Hudson was actively attempting to correct;'ss The court said:
The federal courts do not have such affection for litigation that we ought
to chill bona fide and constructive measures on the part of employers to
abide the national policy lest their employees be thereby denied the opportunity to litigate and the courts be denied the opportunity to adjudicate. If the appellants in this action perceive litigation as a great benefit,
the evidence supports the district judge's finding that, by the time they

14.
15.
16.
17.
18.
19.

Id. at 1551.
Id.
470 U.S. 564 (1985).
791 F.2d at 1552.
788 F.2d 1455 (11th Cir. 1986).
Id. at 1456. See FED. R Civ. P. 41(b).

20. 788 F.2d at 1459.
21. Id.
22. Id. at 1461.
23. Id.
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proceeded, the appellees had substituted the benefits of fair nondiscriminatory practices for what once may have been the benefit of a lawsuit.2 '
In Allen v. County of Montgomery,3 ' another judgment in favor of a
defendant employer was set aside. Following a bench trial, the district
court found neither racial nor sexual discrimination in the decision to demote plaintiff's employment status as a county employee.2 6 Finding that
the district court had applied the wrong legal standard to the evidence,
the court of appeals reversed. The court of appeals concluded that the
district court "undertook a disparate treatment analysis, rather than a
disparate impact analysis, focusing27 on the intent behind the [employer's)

decision to demote the plaintiff.

In Craig v. Alabama State University,as a white applicant had been
denied an administrative position at Alabama State University (ASU),
which had a staff that was over seventy percent black.2 ' The district court
issued a judgment in favor of the University." On appeal, Craig contended that the district court erred in its application of a disparate impact analysis to the facts of the case. 3 ' At issue was the University's
facially neutral employment practice of granting hiring preferences to
current employees on work-study programs. Plaintiff asserted that given
the composition of the work force, the neutral policy had a significant
discriminatory impact on white persons. Since an earlier court decision
24. Id. at 1462. Circuit Judge Clark vigorously dissented in an opinion twice as long as
the majority opinion. Judge Clark felt the record revealed that plaintiffs had met their
prima facie burden of demonstrating sex discrimination and that Hudson should be required to rebut the prima facie case. Id. at 1462 (Clark, C.J., dissenting).
25. 788 F.2d 1485 (11th Cir. 1986).
26. Id. at 1486.
27. Id. at 1487. The court of appeals further concluded that even if the district court's
finding of no discrimination was not clearly erroneous on the record, it nevertheless was
made upon an incomplete record improperly restricted by erroneous evidentiary rulings. Id.
at 1487. At trial below, plaintiff sought to introduce evidence of prior discrimination occurring before the demotion in question. The trial court concluded that since the Equal Employment Opportunity Commission complaint filed by appellant did not mention this alleged discrimination occurring prior to the motion, any such discrimination was neither an
issue in the litigation nor relevant proper evidence to be admitted at trial. The court of
appeals found that the evidence of discrimination prior to the demotion was relevant and
probative under the facts of the particular case. While the evidence of prior discriminatory
treatment might not be actionable, it certainly was relevant and probative to the discriminatory attitudes of the defendant Such evidence should have been admitted at trial and the
failure to do so under the special facts of the case left plaintiff with little or no means of
carrying her burden of showing discriminatory intent. d. at 1487-88.
28. 804 F.2d 682 (11th Cir. 1986).
29. Id. at 682.
30. Id. This lawsuit originated as a motion for contempt alleging that defendants had
violated a 1978 injunction preventing discriminatory employment practices. Id. at 683.
31. Id.
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had determined that ASU had engaged in purposeful discrimination in all
phases of employment practices resulting in an overwhelming imbalance
in the racial composition of its work force, and since that imbalance continued unchanged, the court of appeals concluded that the utilization of a
hiring preference in such circumstances is the plainest means possible for
perpetuating the status quo, a racially imbalanced work force.31 The case,
therefore, was reversed and remanded. 3
In Wisner v. Truck Central, a Subsidiary of Saunders Leasing Systems,u religious accommodation was the issue. An employee brought suit
alleging that her discharge due to her refusal to work Saturdays because
of her religious beliefs violated Title VII.3 6 The court of appeals affirmed

that the discharge of an employee due to her refusal to work Saturdays
does not constitute a violation of Title VII when accommodation could
not be made without undue hardship on the conduct of the employer's
3
business. 1
C. ProceduralMatters
Timely Actions. In Manning v. Carlin,37 an employee brought a race
discrimination action against the postal service. The district court dismissed the complaint as untimely.38 The court of appeals found that the
appellant did not file an EEOC charge within thirty days as required
under Title VII.

The employee argued that the thirty-day limitation

should not bar his claim because he had been intimidated from bringing
his action under threat of criminal prosecution.' 0 The court of appeals
found that under the Fifth Circuit's decision in Chappell v. Emco Machine Works Co.," 1 exhaustion of administrative remedies in a Title VII

case may be modified in only three limited categories: (1) situations in
which an action was pending before a state court that has subject matter
jurisdiction, but is the wrong forum under state law, (2) situations in
which defendant has concealed facts supporting a cause of action under
32. Id. at 685-88.
33. Id. at 691.
34. 784 F.2d 1571 (11th Cir. 1986).
35. Id. at 1572.
36. Id. at 1573-74. In TWA v. Hardison, 432 U.S. 63 (1977), the United States Supreme
Court first set forth the de minimus test. The court of appeals noted that to require an
employer to bear a cost (in a financial sense) that is more than de minimus, constitutes an
undue hardship on the employer. 784 F.2d at 1573.
37. 786 F.2d 1108 (11th Cir. 1986).
38. Id. at 1108. As a federal employee, plaintiff was required under Title VII to file an
EEOC complaint within 30 days of the alleged discriminatory act. Id.
39. Id.

40. Id.
41. 601 F.2d 1295 (5th Cir. 1979).
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Title VII, and (3) situations in which plaintiff was misled by defendant
[or the EEOC] about the nature of his rights under Title VII."2 Since

Manning's assertion here that he had been improperly intimidated by the
threat of criminal prosecution did not fall into one of those three categories, equitable tolling did not apply and his claim was untimely.'
Perhaps the most interesting procedural case during the survey period
is Mississippi Chemical Corp. v. EEOC." In that case a defendant employer took the offensive and brought an action seeking a declaratory
judgment that the EEOC Commissioner's charge that the employer had
engaged in a pattern or practice of unlawful discrimination was invalid on
its face.4 5 The district court dismissed the lawsuit and the employer ap-

pealed.4 The court of appeals reasoned that since issuance of a Commissioner's charge was not a final agency action under the federal Administrative Procedures Act, the validity of the charge alleging a pattern or
practice of unlawful discrimination was therefore not yet ripe for review.'"
In another exhaustion-of-administrative-remedies case,' s a plaintiff argued that she should be excused from the applicable filing requirement
because she had been counseled not to file such a charge by an army personnel officer and by the Atlanta office of the EEOC. 9 The employee's
argument did not persuade the court. The court reasoned that equitable
considerations are relevant only to whether or not the time requirement
of filing a charge should be subject to equitable tolling, not whether a
charge must ever be filed at allY° The court reasoned that it was plaintiff's failure to exhaust or even to begin to pursue her administrative remedies that barred her lawsuit. The district court had dismissed plaintiff's
claim with prejudice.' This, the court of appeals found to be error. The
judgment, therefore, was modified to dismiss the claim without
prejudice.2
In Hidle v. Geneva County Board of Education," the question
presented, but not decided, was whether or not a district court abused its
discretion by altering and amending a judgment to benefit a nonmoving
42. 786 F.2d at 1109.
43. Id. Fifth Circuit decisions before October 1, 1981, constitute binding precedent on
the Eleventh Circuit. Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc).
44. 786 F.2d 1013 (11th Cir. 1986).
45. Id. at 1014-15.
46. Id. at 1015.
47. Id. at 1019.
48. Grier v. Secretary of the Army, 799 F.2d 721 (11th Cir. 1986).
49. Id. at 724.
50. Id.
51. Id. at 724-25.
52. Id. at 726.
53. 792 F,2d 1098 (11th Cir. 1986).
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party." Following the trial of a sex discrimination case, the district court
found that defendant had violated Title VII by refusing to hire plaintiff
for an assistant principal position because of her sex. The court granted a
"mandatory injunction directing the defendant to offer plaintiff in good
faith the next vacant assistant principalship to occur in either the Hartford or Coffee Springs school systems."5 ' After the court rendered the
judgment, plaintiff filed a motion to alter or amend the judgment pursuant to rule 59 of the Federal Rules of Civil Procedure." In the motion,
plaintiff raised only the questions of back pay and the failure immediately to instate her to a job she was originally denied. The district court
denied plaintiff's motion, set aside its previous order, and entered judgment in favor of defendant. Needless to say, plaintiff appealed, arguing
that the district court lacked the authority to vacate its original order
because defendant never filed a motion contesting the court's liability determination, and because plaintiff's motion merely contested the remedies awarded to her. Furthermore, the district court waited approximately seven months from the original entry of judgment to set aside its
original decision. 7 As the court of appeals noted, "[tihis is an unusual if
not unique case."' 8 By sidestepping the principal question of whether or
not a district court may alter or amend a judgment sua sponte to benefit
a nonmoving party, the court of appeals concluded that the district court
had abused its discretion in this particular situation.59 The court concluded that:
IT]he interest of the parties and society in the finality of judgments, and
the legitimate expectation of the parties concerning the judgment to the
extent it is not questioned by the parties, speak against pulling the rug
from under the plaintiff eight months after she filed her motion to correct errors in the remedy granted to her."

United States v.Alabama" dealt with the issue of standing to sue. The
district court had enjoined the Alabama State Board of Education and its
54. Id. at 1100.
55. Id. at 1099.

56. Rule 59, entitled New Trial; Amendment of Judgments, provides in relevant part: (a)
A new trial may be granted to all or any of the parties and on or part of the issues
... in an action tried without a jury, for any of the reasons for which rehearings have
heretofore been granted in suits in equity in the courts of the United States. FED. R. Civ. P.
GROUNDs.

59.
57. Under rule 59(d) a court is only allowed to act on its own initiative if it does so
within
58.
59.
60.

10 days after entry of judgment.
792 F.2d at 1099.
Id. at 1100.
id.

61. 791 F.2d 1450 (11th Cir. 1986).
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members from refusing to recertify certain Alabama State University
teacher education programs." The trial court concluded that the board's
refusal to recertify the teacher certification programs at ASU was improperly retaliatory and had been done to punish ASU for bringing suit
against the state university system. 63 The court of appeals found, however, that the University had no standing to sue under Title VII." In an
issue of first impression, the court of appeals concluded that under Title
VII, no right of action exists for a nonprivate state subdivision against its
state. as

In Harden v. James," the Eleventh Circuit had determined earlier that
state universities such as ASU were agents or instrumentalities of the
state . 7 Nothing in Title VII or its legislative history, however, suggested
to the court that Congress conceived of a state instrumentality as a 'person' with rights under Title VII. While the Supreme Court implicitly recognized a private right of action for individuals injured by a Title VII
violation," absent any indication of congressional intent to grant additional rights under Title VII to nonprivate state subdivisions against the
state itself, the Eleventh Circuit declined to create such a right of action
by judicial fiat. 9 This case, therefore, stands for the proposition that a
state may not sue itself under Title VII.
Standard of Review. In Wilson v. City of Aliceville,7 0 the court of
appeals concluded that a district court's failure to treat testimony regarding a mayor's racial slur as direct evidence of discrimination was clearly
erroneous. In August 1981, the city began advertising for the position of
chief of police. Wilson applied directly to the mayor for this position, but
62. Id. at 1453. Initially, the United States had brought a suit under the Civil Rights Act
against the State of Alabama, state education authorities, and all four year institutions of
higher learning in Alabama. This underlying lawsuit charged that the State of Alabama
impermissively operated a dual system of racially segregated higher education. Subsequently, the court below granted a motion by Alabama State University (ASU), a majorityblack institution, to realign as a plaintiff in the lawsuit. Thereafter, the Statd Board of Education voted not to recertify the undergraduate and graduate teacher education programs at
Alabama State University. ASU moved for an injunction to prevent the refusal to recertify.
The injunction was granted by the district court and the instant appeal taken. Id. at 1453-

54.
63.
64.
65.
66.
106 S.
67.
68.

Id. at 1454.
Id. at 1456.
Id.
760 F.2d 1158 (11th Cir.), cert. denied sub nom. Grimmer v. Hardin,
Ct. 530 (1985).
Id. at 1163-64.
See Cannon v. University of Chicago, 441 U.S. 677, 696-97 (1978).

69. 760 F.2d at 1164.
70. 779 F.2d 631 (11th Cir. 1986).

-

U'S.

-'
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was not hired. Instead, a white male was hired and Wilson brought a race
based action."' At trial, Wilson attempted to introduce as direct evidence
of discrimination the signed statement of an individual who, in the statement, swore that she had heard the mayor say to another man "that he
wasn't gonna let no Federal government make him hire no god-dam [sic)
nigger.""2 The district court refused to admit the statement because of
what it considered to be the prejudicial impact of the term 'nigger.' The
court of appeals found this to be an error, noting a certain inconsistency
in the district court's treatment of the prejudicial impact of the term.
While on the one hand, the district court considered the term so prejudicial as to warrant its exclusion under rule 403, on the other, it reasoned
that it was not necessarily evidence of racial prejudice because it could
have been meant only as either an expression of confidence in winning
the suit, or as an expression of defiance. 3 The racial slur attributed to the
mayor was, in the opinion of the court of appeals, instead highly probative evidence of illegal discrimination. 74 The court noted that:
[In the context of this Title VII case, as is often true in civil cases, what
is prejudicial to the defendant is beneficial to the plaintiff. Here, the
statement, if accepted as credible, could have gone a long way toward
proving
plaintiff's claims of illegal discrimination on the basis of his
7
race.

In Moore v. Divine (Moore II)," the court of appeals clarified a portion
of its earlier opinion in the case. 77 Upon being better informed about the
applicable federal regulations and case law, the court of appeals found
that the rules and case law require that the district courts enforce final
EEOC decisions favorable to federal employees when requested by either
party do so. The court noted that in contrast to the more limited administrative scheme applicable to EEOC review of claims of state or private; sector employee discrimination, the administrative scheme envi71. Id. at 632-33.
72. Id. at 633.
73. Id.
74. Id. at 634.
75. Id. at 635.
76. 780 F.2d 1559 (l1th Cir. 1986).
77. Moore v. Devine, 767 F.2d 1541 (11th Cir. 1985) (Moore I). In this earlier opinion,
the court held that a district court faced with a Title VII claim filed by a federal employee
is not bound by the previously entered final Equal Employment Opportunity Commission
decision with respect to the claim, whether favorable or unfavorable to the employee. The
court had stated that a district court may independently determine de novo the merits of
the employee's claim. Id. at 1549-51. For a discussion of Moore I, see Corbin & Dickinson,
Employment Discrimination,1985 Eleventh Circuit Survey, 37 MEncas L. REV. 1315, 133536 (1986).
78. 780 F.2d at 1560.
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sioned by Congress for resolution of federal employment-related disputes
grants to federal complaint examiners and the EEOC the power to issue a
final, binding decision ordering corrective action by the federal agency or
employer." If the agency fails to comply, an enforcement order may then
be sought from a district court 6 0 This right, however, is waivable.81
Under the facts of the case at issue, Moore had filed a complaint in the
district court seeking de novo review of the very claims the EEOC
raised.8 2 The court noted that "where, as here, the employee files a complaint asking the district court to consider the case on the merits and
proceeds to trial de novo of the very claims resolved by the EEOC, he or
the district court independently resolves the
she cannot complain when
3
claims on the merits."

D. Class Actions
Class actions in the Eleventh Circuit took on other interesting dimensions during the survey period. In Cox v. American Cast Iron Pipe Co.,"
a hybrid rule 23(b)(2) class action, the Eleventh Circuit clarified the optout procedure set forth in Penson v. Terminal TransportationCo.,85 and
Holmes v. Continental Can Co.86 A hybrid rule 23(b)(2) class action is
one in which class members seek individual monetary relief in addition to
class wide injunctive and declaratory relief.87 The general rule in the
Eleventh Circuit is that absent members of a rule 23(b)(2) class have no
automatic right to opt-out of a lawsuit and prosecute an entirely separate
action. 88 In Cox, however, the trial court authorized an opt-out at the certification stage of the lawsuit.8 9 The Eleventh Circuit noted that "[bly
releasing some class members from the suit at this stage, a trial judge
would invite the repeated litigation of the pattern and practice issue, with
lamentable consequences for judicial economy and the finality and consistency of judgments."' "e
In Penson, the Eleventh Circuit acknowledged that the monetary relief
79. Id. at 1563. State or private sector employees must seek adjudicative relief from the
district court. A federal employee may obtain such relief through his employing agency and
the Commission. See generally 29 C.F.R. § 1601 et seq.
80. 780 F.2d at 1563.

81.
82.
83.
84.
85.
86.
87.
88.

Id.
Id. at 1561.
Id. at 1564.
784 F.2d 1546 (11th Cir. 1986).
634 F.2d 989 (5th Cir. Unit B 1981).
706 F.2d 1144 (11th Cir. 1983).
784 F.2d at 1554.
Id.
89. Id. 90. Id.
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stage of a Title VII action often resembles a rule 23(b)(3) action in that
courts have shown an increasing concern for providing for the due process
rights of class members.9' Under the hybrid theory, absent class members
must be given an opportunity to opt-out of the class at the monetary
relief stage of the Title VII lawsuit or settlement. 9 The trial court erred
by authorizing an opt-out at the certification stage rather than waiting
until the monetary relief stage.'3 The court clarified its position in Penson and Holmes, by clearly holding that an opt-out is inappropriate
before the monetary relief stage in a hybrid rule 23(b)(2) class action
brought under Title VII. 9"
In Kilgo v. Bowman Transportation,Inc.,9" the court examined the disparate impact of a facially neutral policy commonly found throughout the
trucking industry-one year's driving experience for truck driver applicants. The company's one year over-the-road experience requirement was
challenged on sex discrimination grounds." Following a nonjury trial, the
district court found that Bowman had committed sex discrimination in
its hiring of over-the-road drivers.9' Among other issues on appeal, Bowman challenged the district court's rejection of its applicant flow data.
Bowman argued that the applicant flow data from its Atlanta, Georgia
terminal for the period from 1976 until 1980 would have established that
its prior experience rule had not had a disparate impact upon female applicants." The court of appeals found that the district court's rejection of
Bowman's applicant flow data was not clearly erroneous." Bowman asserted in the appeal that the selection of the relevant labor market is a
question of law subject to de novo review on appeal. ' " The court of appeals rejected this argument, finding that in Hazlewood School District v.
United States,10' the United States Supreme Court clearly emphasized
that the inquiry into a relevant labor market was a factual one, reviewable only under a clearly erroneous standard.10 In finding that the dis91.
92.
93.
94,
95.
96.

Id.
Id.
Id.
Id.
789 F.2d 859 (11th Cir. 1986).
Id. at 864.

97. Id.
98. Id. at 868. The district court had found that the applicant flow data proffered by
Bowman was not an appropriate labor pool both because the experience requirement posted
in Atlanta was likely to have deterred women from applying and because the record showed
that some women had not been allowed to file applications with Bowman. Id.
99. Id. at 869.
100. Id. n.10.
101. 433 U.S. 299, 308 n.13 (1977).
102. 789 F.2d at 869.
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trict court's rejection of the labor market data was not clearly erroneous,
the court of appeals concluded that Bowman had failed to adduce any
evidence at trial indicating that the percentages of women truck drivers
in the Atlanta region during the years from 1976 until 1980 would have
differed significantly from the national labor pool.'0 3
Finally, Bowman argued that since there were not three standard deviations between the expected value in the observed numbers in the various
labor statistics, there had been no proof of adverse impact.'" The court
of appeals noted that the statistical evidence showing adverse impact also
was bolstered by a variety of nonstatistical evidence. 105 As examples, the
court of appeals indicated that Bowman had used its prior experience requirement as a pretext for discriminating against female employees and
that Bowman had used various other devices to discourage female applicants from applying for over-the-road driving positions.'"e
The thrust of Bowman's failure in this lawsuit seemed to center around
the fact that it had not uniformly applied its one-year driving experience
requirement. Bowman hired over sixty male applicants who did not meet
the prior experience requirement while the requirement was strictly enforced against female applicants."0 7
In the final class action case of interest during the survey period, the
court of appeals held in Howard v. McLucas'0 ' that white and nonblack
minority employees were entitled to intervene in a class action lawsuit
filed by black Air Force employees in order to challenge the promotional
remedy afforded the black employees, which restricted the promotional
opportunities for white and nonblack minority employees solely on account of race. Howard arose out of an action for alleged discriminatory
employment practices filed in 1975 against the Air Force by black employees at the Warner Robins Air Logistics Center.' " After the district
court preliminarily approved the consent decree, white and nonblack minority employees filed a motion to intervene. The district court denied
the motion on two grounds-lack of standing and untimeliness. 10 The
103. Id. at 869-70.
104. Id. at 871.
105. Id. at 873.

106. Id.
107. Id.
108. 782 F.2d 956 (11th Cir. 1986).
109. Id. at 957. After extensive discovery and pretrial proceedings, the original parties to
the lawsuit reached a proposed settlement in June 1984. The consent order and decree resulting therefrom provided two types of remedial relief: backpay to class members, and a
system of promotional relief whereby the Air Force would promote qualified class members
who were employed at Warner Robins during the period of discrimination to some 240 'target' positions. Id. at 957-58.
110. Id, at 958.
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court of appeals granted the intervenor's appeal, noting provisional jurisdiction under the court's "anomalous rule." ' The Eleventh Circuit noted
that the intervenors had alleged sufficiently an interest that would be affected by the promotional remedy.'" The district court rejected this argument because no employee had a vested right to promotion and, therefore, the consent decree would have only a de minimus affect on their
generalized expectation of consideration for promotions." The court of
appeals held that a vested interest in promotion was not required to assert standing. A mere claim on ineligibility for promotion solely on account of race because only non-discriminatee class members were eligible
for the target positions was sufficient to assert standing."'
The court of appeals found that the district court abused its discretion
in also denying the motion to intervene on timeliness grounds." s Relying
on United States v. Jefferson County,'" the court of appeals stated that
courts must consider four factors when assessing the timeliness for intervention in a class action suit.'" It found that the trial court did not properly consider or apply all four factors. A district court may not impute
knowledge that a person's interests are at stake from the mere knowledge
that an action is pending, without appreciation of the potential adverse
effect the adjudication of that action might have on one's interest.'" In
addition, the court of appeals found that intervention in this particular
case would not prolong a pattern of past discriminatory practices.", The
court believed that the intervenors raised an 'important' question regarding the legality of a race-conscious promotional remedy that would be
111. Id. The Eleventh Circuit's 'anomalous rule' is set forth in United States v. Jefferson
County, 720 F.2d 1511, 1515 (11th Cir. 1983) and Stallworth v. Monsanto Co., 558 F.2d 257,
263 (5th Cir. 1977). Under the rule, if the circuit court finds that the district court's decision
was correct, it must dismiss the appeal for lack of jurisdiction. If, on the other hand, it finds
that the district court abused its discretion, the Eleventh Circuit retains jurisdiction and
must reverse. 782 F.2d at 958 n.3.
112. Id.
113. Id. at 958-59.
114. Id. at 959.
115. Id.
116. 720 F.2d 1511 (11th Cir. 1983).
117. The factors are:
(1) the length of time during which the would-be intervenor knew or reasonably
should have known of his interest in the case before he petitioned for leave to
intervene; (2) the extent of prejudice to the existing parties as a result of the
would-be intervenor's failure to apply as soon as he knew or reasonably should
have-known of his interest; (3) the extent of prejudice to the would-be intervenor
if his petition is denied; and (4) the existence of unusual circumstances militating
either for or against a determination that the application is timely.
Jefferson County, 720 F.2d at 1516.
118. 782 F.2d at 959.
119. Id. at 960.

1226

MERCER LAW REVIEW

[Vol. 38

foreclosed in a separate reverse discrimination suit.120 There were unusual
circumstances mitigating in favor of finding the intervention to be timely,
and there were no circumstances mitigating against intervention. 2 1

II. REMEDIES-TITLE VII
A.

Consent Decrees and Settlements

As noted in last year's Survey,12 2 while Title VII consent decrees are
intended as settlements of discrimination litigation, these decrees often
result in more protracted and complex litigation than if no settlement
had ever been attempted. This continued to be the case during this survey period. In Barber v. InternationalBrotherhood of Boilermakers, District Lodge No. 57,123 a black welder brought an action against the union,
claiming that it intentionally had discriminated against him. The district
court found for plaintiff and enjoined the union from further discrimination.1 2 4 The court of appeals vacated the district court's judgment because
a consent decree previously entered by the union had a preclusive affect
on this litigation.12 5 Barber had sued the union twice. In 1979, he filed a
suit that resulted in a court-approved settlement in which he released "in
full compromise, settlement and satisfaction of any and all claims and
causes of actions raised or for which could have been raised. 'I' M Three
months later, he brought a second action concerning referrals at lower
wage rates than those at which some whites had been referred. The district court based a finding of intentional discrimination on a comparison
of plaintiff's referrals to those of three white employees. 12 7 All but one of
those employees, however, had been referred before the date plaintiff entered his consent decree with the union. The court of appeals held that
evidence was barred by the decree. As for the remaining white comparison employee, more than half of his referrals also occurred before the

120. Id.
121. Id.
122. Corbin & Dickinson, Employment Discrimination, 1985 Eleventh Circuit Survey,
37 MERcER L. REV. 1315, 1338 (1986).
123. 778 F.2d 750 (11th Cir. 1985).
124. Id. at 752.
125. Id. at 756-57. A consent decree can bar relitigation of an issue through the doctrine
of issue preclusion, traditionally called collateral estoppel. See Kaspar Wire Works, Inc. v.
Leco Eng'g & Mach., 575 F.2d 530 (5th Cir. 1978). The elements of issue preclusion are that
the fact or point now in issue is (1) identical to an issue in the former action, (2) actually
litigated and determined by the parties, and (3) necessarily so determined. 778 F.2d at 757
(citing Williams v. Bennett, 689 F.2d 1370, 1381 (11th Cir. 1982)).
126. 778 F.2d at 753.
127. Id.
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2
consent decree date and were barred.

B. Back pay and Reinstatement
In Donnellon v. Fruehauf Corp., 2 ' the district court found that plaintiff had been discharged in retaliation for filing a sexual discrimination
complaint and ordered plaintiff reinstated in her job. The court of appeals affirmed plaintiff's reinstatement. 30 Defendant argued that reinstatement was inappropriate because plaintiff could not get along with
her supervisor and because plaintiff had quit a comparable job she had
taken after defendant discharged her. The court of appeals stated that, in
this circuit, presumptive reinstatement is considered "a necessary 'and
effective deterrent in preventing employer retaliation against employees
who exercise their constitutional rights.' ,,s' Mere evidence that a supervisor and a plaintiff do not get along is insufficient to deny reinstatement.
Instead, a defendant must prove 'unusual or extraordinary circumstances'
to avoid reinstatement of a prevailing plaintiff in a retaliatory discharge
action."' With respect to plaintiff's leaving subsequent employment, the
court found that the job plaintiff took was more demanding than the job
from which he had been discharged at Fruehauf. Further, the court noted
that she had left the subsequent job voluntarily. It stated that these facts
alone did not justify
denying plaintiff the former job from which she was
38
illegally removed.
In Walters v. City of Atlanta,'" an interesting reinstatement circumstance was presented by the district court's order that the prevailing
white male plaintiff be reinstated into a position currently occupied by
the black female hired in lieu of plaintiff. On appeal, the city contended
that the district court's order of reinstatement was an abuse of discretion
because it would result in the 'bumping' of an incumbent in the position,
but the court of appeals was not convinced. The court stated, "[tlo not
allow the 'bumping' of a direct beneficiary of repeated discrimination by
the direct victim of the same acts of discrimination would penalize the
plaintiff who won his35suit but lost the race to fill the position he had been
unlawfully denied.'
Acknowledging that bumping is an extraordinary remedy to be used
only sparingly and only when a careful balancing of the equities indicates
128. Id. at 756-60.
129. -794 F.2d 598 (11th Cir. 1986).
130. Id. at 602.
131. Id. (citing Allen v. Autauga County Bd. of Educ., 685 F.2d 1302 (11th Cir. 1982)).
132. Id.
133. Id.
134. 803 F.2d 1135 (11th Cir. 1986).
135. Id. at 1149.
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that, absent bumping, a plaintiff's relief would be unjustly inadequate,
the court noted that its decision should be construed narrowly.1 36 The
court of appeals further found that the district court's order was supported by the uniqueness of the position that Walters had sought, and
because of his singular qualifications for that position. The court went on
to articulate a new four-factor test for courts to employ in bumping situations: (1) the defendant's repeated instances of racial discrimination
against the plaintiff; (2) the defendant's recalcitrance as evidenced by
subsequent retaliatory acts of discrimination; (3) the uniqueness of the
position wrongfully denied the plaintiff; and (4) the defendant's ability to
minimize the harms suffered by the 'bumped' employee. " 7
In another interesting aspect of this case, the court found that Walters
had a lesser duty to mitigate damages than ordinarily is considered appropriate in a Title VII case.'" For two years while the suit was pending,
Walters did not attempt to seek any employment other than the position
that was the subject of the litigation. The city argued that his actions
were unreasonable and demonstrated a failure to diligently mitigate damages. The court of appeals did not find that plaintiff had been diligent,
but rather ruled that his lack of diligence was excused by the exclusive
employment goal of obtaining the position that was the subject matter of
the lawsuit.139 The district court had found that Walter's good faith belief
that he was going to get the job excused his not seeking other work. While
cautioning that a genuine desire for a particular position is not a substitute for diligently seeking other employment, the court of appeals has
signalled that the duty to mitigate does not arise at the time the appellant is denied the job he genuinely desires." 0 This aspect of the Walters
decision is troublesome and difficult to square with the duty-to-mitigate
rule the United States Supreme Court articulated in Ford Motor Co. v.
EEOC, in which the Supreme Court held that a Title VII plaintiff must
use 'reasonable diligence' in finding other suitable employment.' Not
even looking for other work, no matter how unique the job or the plaintiff, hardly seems reasonable.
Smith v. American Service Co. of Atlanta,"2 presented another mitiga136.

Id. at 1149 n.13.

137. Id. at 1150.
138. Id. at 1145-46. A Title VII plaintiff is required to mitigate damages by being reasonably diligent in seeking employment substantially equivalent to the position he or she
lost. 42 U.S.C. § 2000e(g)-5(g); Ford Motor Co. v. EEOC, 458 U.S. 219 (1982); Nord v.
United Steel Corp., 758 F.2d 1462 (11th Cir. 1985).
139. 803 F.2d at 1145.
140. Id.
141. 458 U.S. 219, 231-32. Walters did after two years finally seek other mitigating employment. Id.
142. 796 F.2d 1430 (11th Cir. 1986).
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tion of damages question. The district court held that defendant failed to
carry the burden of persuading the court that a back pay award should be
reduced because plaintiff's decision to attend cosmetology school instead
of seeking employment was unreasonable and constituted a failure to mitigate damages. 143 The district court also found that defendant had failed
to meet its burden of establishing a lack of diligence to mitigate damages
on plaintiff's part. The court of appeals affirmed the district court's conclusion that in light of plaintiff's efforts to secure employment prior to
beginning school, and in light of her having worked part time while attending school, plaintiff's decision to attend school full time was entirely
reasonable under the circumstances and did not constitute a failure4 to
mitigate.1 44 In light of the court's 1985 decision in Miller v. Marsh,

6

it

appears that the choice of schools may be important. In Miller, the plaintiff selected law school and lost her entitlement to back pay because she
voluntarily removed herself from the labor market.4s
As an example of the risks sometimes associated with the decision to
appeal, the court of appeals also granted plaintiff's cross appeal challenging the trial court's denial of prejudgment interest.1 47 The trial court had
based its decision to deny the interest on Merriweather v. Hercules,
Inc.,1 48 in which the court stated that whether or not to award prejudgment interest is a matter within the discretion of the court. '4 Noting that
the court had expressly overruled parts of Merriweather in a subsequent
decision, Brown v. A. J. GerrardManufacturing Co.,'" the court of appeals vacated the district court's judgment concerning prejudgment interest and remanded the case for a determination of the issue anew in light
of Brown.""
143. Id. at 1431.
144. Id. at 1432.
145. 766 F.2d 490 (11th Cir. 1985). See also Corbin & Dickinson, Employment Discrimination, 1985 Eleventh Circuit Survey, 37 MERCER L. REv. 1315, 1341 (1986).
146. 766 F.2d at 492.
147. 796 F.2d at 1432-33.
148. 631 F.2d 1161 (5th Cir. 1980), rev'd per curiam, Brown v. A.J. Gerrard Mfg. Co.,
715 F.2d 1549 (11th Cir. 1983).
149. 631 F.2d at 1168.
150. 715 F.2d 1549 (11th Cir. 1983).
151. 796 F.2d at 1432-33. In Brown, the court noted that Congress intended to model
Title VII remedies upon those afforded by the National Labor Relations Act. Merriweather
had stood for the proposition that unemployment benefits could be deducted from Title VII
backpay awards. While noting that Brown overruled Merriweatherwith respect to the deduction of unemployment benefits from Title VII backpay awards, Brown did not address
Merriweather'sprejudgment interest analysis. The court of appeals, however, saw no reason
why the Brown rational would not equally apply for purposes of determining whether prejudgment interest should be awarded to prevailing claimants. On remand, the district court
was directed to look to the practice under the National Labor Relations Act with respect to
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Attorney's Fees

Several Title VII attorney's fees cases came before the court of appeals
during the survey period. In Turner v. Orr,52 the fees awarded to a plain5 3
In 1982 the
tiffs' monitoring committee were the subject of appeal."
monitoring committee council filed an initial request for fees. Defendants
objected to fees claimed for time spent on representing individual claimants to relief under the judgment who did not prevail on their claims
before a special master and for time spent on litigation brought on behalf
of the monitoring committee in which the monitoring committee did not
prevail.'" Defendants argued that, under Title VII, only prevailing parties are entitled to have fees paid by the defendants. The monitpring
committee responded that the section of the consent decree which specifically required defendants to reimburse plaintiffs for expenses reasonably
incurred in their prosecution of this litigation, including the expenses reasonably incurred by the monitoring committee, was controlling. 55
A special master and the district court agreed with the monitoring committee's interpretation of the judgment and determined that under the
judgment the test to be applied for award of attorney's fees was not the
'prevailing party' test, but rather a 'reasonableness' test, judging the reasonableness of the services performed and the fees to be paid.156 The
court of appeals held that the monitoring committee was a prevailing
party for Title VII purposes even though it was not successful in all post
judgment litigation. The court noted that1 57parties 'prevail' when they enforce rights through a consent judgment.
In Mertz v. Marsh,"" Mertz claimed an attorney's fee under Title VII
for services performed for him in relation to an employment discrimination grievance he filed against the Army. The grievance was settled without Mertz filing a formal complaint.15 9 After conferences between the
prejudgment interest on backpay awards. Id. at 1433.
152. 785 F.2d 1498 (11th Cir. 1986).
153. The underlying litigation concerned racial discrimination at Eglin Air Force Base.
In 1981, the parties entered into a consent judgment. The judgment contained a provision
which acknowledged that the plaintiffs were prevailing parties for purposes of entitlement
to attorney's fees and costs. Under the agreement, defendants agreed to reimburse plaintiffs
for the costs of expenses reasonably incurred in their prosecution of the litigation including
expenses reasonably incurred or to be incurred by the plaintiffs' monitoring committee in
carrying out its duties under the judgment. Id. at 1499-1500.
154. Id. at 1500-01.
155. Id.
156. Id. at 1501.
157. Id. at 1503.
158. 786 F.2d 1578 (11th Cir. 1986).
159. Id. at 1578. Mertz was a civilian equal employment opportunity manager at an
army base. After consulting with his attorney, he presented to the commander of the base a

19871

EMPLOYMENT DISCRIMINATION

1231

base commander, Mertz, and an equal opportunity counselor, a settlement was reached and an agreement was signed that provided Mertz
would dismiss all discrimination claims.' 0s Concerning an attorney's fee,
the settlement provided: "[tihe Agency shall pay reasonable attorney fees
allowable in accordance with Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. § 2000e-16 and EEOC Reguation [sic] 29 CFR §
1613.217, 271(c)(1)(2) and applicable case law. ..

.,"e The Army denied

the attorney's fee because under section 1613.217 the fee could only be
paid for services performed after the filing of a formal complaint as required by 29 C.F.R. § 1613.214.16' The trial court ruled that the Army
was incorrect; that the Army was authorized to pay a fee for precomplaint
services. e3 The court of appeals reversed, finding that the precomplaint
grievance level is different in purpose and nature from a post-complaint
procedure and that it was meant to be an informal process."" It concluded, "[w]e agree with 29 C.F.R. § 1613.271(c)(iv), which treats the precomplaint processing of a grievance as not a 'proceeding' for which attorney fees may be granted."' 165
In the final Title VII case to be discussed during the survey period, the
question of enhancement of attorney's fees was at issue. In Lattimore v.
Oman Construction,"' the trial court awarded a sixty-eight percent lodestar enhancement to a prevailing plaintiff's attorney. The court of appeals
concluded that the sixty-eight percent enhancement was 'improvidently
granted.'""7 The district court had predicated its lodestar decision on two
basic factors: Plaintiff's counsel had achieved 'exceptional results,' and
since his payment was 'wholly contingent on success,' lodestar was
proper.'" The court of appeals noted that " 'personalizing' attorneys' fees
for a particular cause of action in a particular district court by allowing
long memorandum of grievances, suggestions, and demands. These were subsequently embraced in a memorandum that was filed with the equal employment opportunity officer of
the command. In the memorandum, Mertz made no assertion that he individually had been
discriminated against because of his race, sex, religion, or national origin. Rather, he claimed
that he was discriminated against because of his efforts to enforce the laws and regulations
against employment discrimination. Id. at 1578-79.
160. Id. at 1579.
161. Id. 29 C.F.R. § 1613.271(c)(iv) provides: "attorney's fees shall be paid only for services performed after the filing of the complaint required in § 1613.214 and after the complainant has notified the agency that he or she is represented by an attorney .
(emphasis supplied).
162. 786 F.2d at 1580.
163. Id.
164. Id.
165. Id. at 1581.
166. 795 F.2d 930 (l1th Cir. 1986).
167. Id. at 931.
168. Id. at 932.

1232

MERCER LAW REVIEW

[Vol. 38

an enhancement based on past success rations in that court is a potentially dangerous, devisive and damaging step that we specifically decline
to take."'' It also noted that the Supreme Court had yet to resolve the
issue of whether or not a fee should be increased merely because the fee is
wholly contingent upon success. 7 While acknowledging that a contingency fee arrangement may justify an increase in the award of attorney's
fees, the court of appeals felt that enhancement based on the contingency
nature of the representation is proper only when the case is an "exceptional one."17 1 The court concluded that neither the case nor the attorney's results in the case was exceptional.
III. AGE DISCRIMINATION IN EMPLOYMENT AcT
A.

Coverage Under The Act

The Age Discrimination in Employment Act of 1967, as amended
(ADEA)," has become an increasingly relied upon source of redress and
litigation.7 3 The Eleventh Circuit, however, considered fewer age discrimination cases in this survey period than it had considered in the calendar
year 1985. The cases the Eleventh Circuit resolved, however, covered a
wide variety of interesting and complex issues.
In Paetz v. United States,7' the court considered' whether a former
civil service employee's age discrimination claim was .'pending' on the effective date of the 1974 amendments17 that extended the ADEA's coverage to federal employees.7 6 Plaintiff, a rocket expert who had come to the
United States in 1945 to work with Wernher Von Braun, was subjected to
a civil service reduction-in-force in 1971. Plaintiff's petitions for appeal
before the United States Civil Service Commission Board of Appeals and
Review were repeatedly denied. In 1975, plaintiff filed an action in the
United States District Court for the Northern District of Alabama, seeking judicial review of the reduction-in-force decision. In 1977, the district
court remanded the case to the Civil Service Commission for a new hearing. The records of the previous appeals were incorporated by reference
into the subsequent hearing before the Civil Service Commission. In 1984,
following a further round of appeals, the Merit Systems Protection Board
advised plaintiff of his right to bring an action for age discrimination in
169. Id.
170. Id. at 933.
171. Id.
172.

29 U.S.C. §§ 621-634 (1982).

173.

Vihstadt, Congressional Update, 5 Bifocal 8 (1984).

174.
175.
176.

795 F.2d 1533 (11th Cir. 1986).
29 U.S.C. § 633a(c) (1982).
795 F.2d at 1536.
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federal district court. 77 The district court granted summary judgment for
the United States based upon lack of subject matter jurisdiction, holding
that the plaintiff did not have a claim pending on the effective date of the
1974 amendment.178 The Eleventh Circuit. reversed, holding that through
incorporation by reference, the Civil Service Commission appeals decisions related back to the original claim so as to keep the case alive.' 7 ' In
support, the court determined that the provisions of 5 U.S.C. §
7702(a)(3)'8 read in conjunction with section 7703(b)(2)8 were clear evidence of congressional intent to provide a framework for determining
whether a district court has subject matter jurisdiction to review administrative decisions involving civil servants who have brought an action
under the ADEA.' a8 The court relied upon Burch v. United States,'" in
which the Ninth Circuit held that the congressional enactment prohibiting age discrimination in the federal workplace mandates a generous
subsequent judicial review of the
reading of the jurisdictional basis for
18
Civil Service Commission's decision. '
B. Liability-Burden of Proof
Three cases the Eleventh Circuit heard during the survey period concerned the burden of proof under the ADEA. Each case reflects the continuing struggle of federal district courts to come to grips with the appropriate and inappropriate use of the McDonnell-Douglas'" test in ADEA
cases. In Lewis v. Federal Prison Industries, Inc.,'" the Eleventh Circuit
relied upon its previous decision in Henson v. City of Dundee s7 to reaffirm that an employer may be held responsible under the ADEA for its
ineffectual response to a worker's complaint of age-related harassment.'"

177. id. at 1534.
178. Id. at 1535.
179. Id. at 1538.
180. 5 U.S.C. § 7702(a)(3) states in pertinent part as follows: "Any decision of the Board
under paragraph (1) of this subsection shall be a judicially reviewable action as of-(A) The
date of issuance of the decision if the employee or applicant does not file a petition with the
Equal Employment Opportunity Commission. . . or (B) the date the Commission determines not to consider the decision.,."
181. 5 U.S.C. § 7703(b)(1) states in pertinent part as follows: "[A] petition to review a
final order or final decision of the Board shall be filed. . . within 30 days after the date the
petitioner received notice of the final order or decision of the Board."
182. 795 F.2d at 1537.
183. 548 F.2d 336 (9th Cir. 1977).
184. 795 F.2d at 1537 (construing 548 F.2d-at 339).
185. McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
186. 786 F.2d 1537 (11th Cir. 1986).
187. 682 F.2d 897 (11th Cir. 1982).
188. 786 F.2d at 1545.
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The court, in Iervolino v. Delta Air Lines,18 9 further refined its position
that direct evidence of age discrimination must be discriminatory on its
face in order for the allocation of proof as set forth in the McDonnellDouglas test not to apply.'"
The Eleventh Circuit in Lewis"' reversed the trial court's determination that plaintiff had not established a prima facie case of age discrimination. 9 2 At trial, plaintiff presented evidence that he was constructively
discharged as a result of continued harassment by his superiors, directed
at causing plaintiff to retire. During this time, plaintiff consistently had
kept higher management informed of the abusive treatment. Management counseled the supervisor to treat plaintiff like everyone else but
failed to investigate plaintiff's later charges of harassment or take further
remedial measures.'"3 The district court noted that the plaintiff, in making out a prima facie case of age discrimination, had satisfied all but the
second prong of the McDonnell-Douglas test,'" that no adverse employment action had been taken against him either through discharge or demotion by his employer."95 The Eleventh Circuit found clearly erroneous
the trial court's determination that under the standard articulated in
Henson v. City of Dundee,'" in order to find the defendant liable for the
actions of its supervisory employee, the plaintiff had failed to present evidence satisfying the second step set out in Henson: that responsible management of the defendant neither knew nor should have known that the
remedial action taken was insufficient and ineffectual. 197 The Eleventh
Circuit held that management had constructive knowledge that its efforts
to curb harassment of the plaintiff were ineffectual, and remanded the
case." 9' As evidence of management's constructive knowledge, the court
cited plaintiff's numerous absences from work caused by mental stress,
his continued complaints, and management's daily observations of plaintiff interacting with the supervisors."' By showing "that adverse employ189. 796 F.2d 1408 (11th Cir. 1986).
190. Id. at 1414.
191. 786 F.2d 1537 (11th Cir. 1986).
192. Id. at 1545.
193. Id. at 1538-42.
194. Id. at 1542 (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)). A
plaintiff under the McDonnell-Douglas test in order to establish a prima facie case of age
discrimination must show: (1) that he is a member of the protected group; (2) that adverse
employment action was taken against him; (3) that he was replaced by a person outside the
protected group; and (4) that he was qualified for the position for which he was rejected.
195. 786 F.2d at 1542.
196. 682 F.2d 897 (11th Cir. 1982).
197. 786 F.2d at 1543 (citing Henson, 682 F.2d at 905).
198. Id. at 1543-45.
199. Id. at 1544-45.
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ment action was taken against him,"'" plaintiff established a prima facie
case of age discrimination under the McDonnell-Douglas test.101
Relying on the decision of the United States Supreme Court in Trans
World Airlines, Inc. v. Thurston,'20 plaintiff in Iervolino v.Delta Air
Lines, Inc.,2°sasserted that defendant's policy prohibiting the transfer of
an employee after age sixty from the position of airline captain to that of
flight engineer violated the ADEA.1" The court found a notation in plaintiff's personnel file, "Mandatory Retirement-AGE 60"205 to be too ambiguous to be direct evidence of age discrimination. 2" In addition, the
court held that by failing to object to the lack of a jury instruction concerning the burden of proof in cases of direct evidence of age discrimination, plaintiff had waived any subsequent objection concerning the appropriate allocation on the burden of proof based upon the test as
0 7 rather than McDonnell-Douglas.'"s
enunciated in Thurston2
In the third case concerning a plaintiff's burden of proof in age discrimination cases, Archambault u. United Computing Systems, Inc.,'" the
Eleventh Circuit affirmed the district court's ruling in favor of the magis20
trate's recommendation that judgment be entered in favor of plaintiff.
In finding that various burdens of proof and persuasion can often be "integrally related to the same findings of fact,"'1 the court ruled that despite the use of inappropriate language by the magistrate in stating the
a whole, indicated that the
conclusions of law, these conclusions taken as
12
proper burdens had in fact been allocated.'
C. Defenses to Discrimination-BFOQ
Section (f)(1) of the ADEA2'1 provides a defense to claims of age dis200. Id. at 1545.
201. Id.
202. 469 U.S. 111 (1985).
203. 796 F.2d 1408 (11th Cir. 1986).
204. Id. at 1411.
205. Id. at 1413.
206. Id. at 1414.
207. 469 U.S. at 121-22.
208. Id. at 411 U.S. at 802.
209. 786 F.2d 1507 (l1th Cir. 1986).
210. Id. at 1512-13.
211. Id. at 1513.
212. Id.
213. 29 U.S.C. § 623(f)(1) (1982) provides as follows:
It shall not be unlawful for an employer, employment agency, or labor organization-(1) to take any action otherwise prohibited under subsections (a), (b), (c), or
(e) of this section where age is a bona fide occupational qualification reasonably
necessary to the normal operation of the particular business, or where the differentiation is based on reasonable factors other than age ....
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crimination if the employer can show that the use of age as a criterion in
making an employment decision is "reasonably necessary to the normal
operation of the particular business." 2 " The bona fide occupational qualification defense (BFOQ) has been asserted mainly by defendants charged
with protecting the public safety.
In the previous survey period, the Eleventh Circuit relied upon three
decisions of the Supreme Court in interpreting the BFOQ defense to
ADEA actions: Transworld Airlines v. Thurston,s1 Western Airlines v.
Criswell,"16 and Johnson v. Mayor of Baltimore.1 7 Each holding reflected
the intent of the Supreme Court to construe narrowly the use of the defense in age cases. The Eleventh Circuit was faced with the BFOQ defense in Iervolino,219 in which the court affirmed a jury's verdict in favor
of the defendant's policy that an under-age-sixty qualification for the position of flight engineer was a BFOQ reasonably necessary for the safe
transportation of passengers. 21' Plaintiff, subject to defendant's
mandatory retirement policy for airline pilots above age sixty, alleged
that defendant's refusal to allow a transfer to a flight engineer position
was direct evidence of age discrimination. Defendant supported its refusal
to permit the transfer on two grounds. First, it argued that its policy
prohibiting captains from transferring to flight engineer positions qualified as a reasonable factor other than age (RFOA) within the meaning of
29 U.S.C. § 623(f)(1)."I Second, it argued that the under-age-sixty qualification for flight engineers was a BFOQ." 1 The court adhered to the twopart test the Supreme Court set forth in Western Airlines v. Criswell,"'
which requires the employer to prove:
(1) That the job qualifications are reasonably necessary to the essential
operation of the business, and (2) that there is a factual basis for believing that all or substantially all of the persons within the class protected
by the ADEA would be unable to perform the job safely and efficiently or
that it is impossible 2or highly impractical to determine job fitness on an
individualized basis. '
The court held that plaintiff's failure to object to the use of the term
Id.
214.
215.
216.
217.
218.
219.
220.
221.
222.
223.

Id.
469 U.S. Il (1985).
472 U.S. 400 (1985).
472 U.S. 353 (1985).
796 F.2d 1408 (11th Cir. 1986).
Id. at 1417.
Id. at 1411; see supra note 213 and accompanying text.
796 F.2d at 1411.
472 U.S. 400 (1985).
796 F.2d at 1416 (citing Criswell, 472 U.S. 400, 412-17 (1985)).
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reasonableness by the trial court in its instructions to the jury on the
the Criswell 'reaBFOQ defense, coupled with the proper articulation of
2
sonable necessity' standard, was not reversible error. 24
The court reaffirmed Eleventh Circuit precedent that the plaintiff
bears the burden of persuasion on the RFOA defense.2 As an additional
ground for objection, plaintiff had alleged that the district court impermissibly allowed the jury to consider non-age factors in determining
whether defendant's policy requirement was indeed a BFOQ. The court,
noting that other circuits had adopted different positions on this issue,' 26
held that because the RFOA issue on which the plaintiff had the burden
of proof was presented to the jury, it was harmless error to have placed
the question to the jury in a BFOQ context when it was the defendant
which had the burden of proof. 2'2 The Eleventh Circuit held that while an
employment practice cannot simultaneously be both a bona fide occupational qualification and a reasonable factor other than age, the court
found no error in the trial court's submission of these alternative defenses
to the jury.2 2 8 Defendant had presented evidence that based upon safety
considerations, all captains, not only those near age sixty, were not allowed to become flight engineers. In determining that a jury could have
found defendant's policy to be based upon age, the Eleventh Circuit declared that defendant would still be allowed to justify its rule as a
2 2

BFOQ.

9

D. ProceduralMatters
Evidence. In Iervolino,230 plaintiff objected to the trial court's exclusion of the identity of other commercial airlines that had permitted flight
engineers, including some former airline captains, to serve after the age of
sixty, on the basis that such information was probative of the true validity of defendant's assertion of the BFOQ defense. The Eleventh Circuit
found, however, that the introduction into evidence of substantial
amounts of testimony regarding flight engineers who had served past age
sixty made the jury sufficiently aware that the industry as a whole had
not imposed an age requirement for flight engineers, thereby obviating
what was "probably error 21

31

on the part of the trial court.2 32 The trial

224. ld. at 1416-17.
225. Haring v. CPC Int'l, Inc., 664 F.2d 1234, 1238 (5th Cir. Unit B 1981); Houser v.
Sears, Roebuck & Co., 627 F.2d 756, 757-58 (5th Cir. Unit A 1980).
226. 796 F.2d at 1418 n.11.
227. Id. at 1418.
228. Id.
229. Id.
230. 796 F.2d 1408 (11th Cir. 1986).
231. Id. at 1420.
232. Id. at 1420-21.
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court also admitted evidence of the medical condition of another captain
in the age group, who had subsequently withdrawn as a plaintiff in the
same action. The court found no abuse of the trial court's broad discretion in determining that such evidence was relevant as an indication of
"the decrements which accompany the aging process."' 2 Further, as part
of its RFOA defense, defendant asserted that former captains transferred
into a flight engineer position created role-reversal and intimidation
problems with other crew members, thereby impeding crew coordination
and flight safety. The Eleventh Circuit found no error in the district
court's permitting into evidence a cockpit tape recording of a former captain in a role as a flight engineer as 2evidence of the need for crew coordination during emergency situations.

3

Motions for JNOV. In Iervolino,2 5 the Eleventh Circuit affirmed the
district court's denial of plaintiff's motions for judgment notwithstanding
the verdict and motion for a new trial. 2" The court relied upon Warren v.
Ford Motor Credit Co. 2

7

and The Boeing Co. v. Shipman'2

for the ap-

propriate standard in reviewing JNOV motions and Jackson v. Magnolia
Brokerage Co.239 in determining motions for a new trial. The court found
that defendant had presented substantial evidence to support both the
BFOQ and RFOA defenses.4 0
Timely Charge. Defendant, in Paetz v. United States,'"1 alleged that
plaintiff's failure to pursue a cause of action in district court pursuant to
the thirty-day limit for appeal of 42 U.S.C. § 2000e-16(c)242 following a

final decision of the administrative appeals panel rendered the lawsuit
time-barred. The Eleventh Circuit held that the government's failure to
affirmative defense at trial stood as
assert the statute of limitations as an
43
a waiver of the defense on appeal.

Pre-Trial Order. Despite repeated warnings at the pretrial conference that the parties would be held to the theory of liability designated
233.

Id. at 1421.

234.
235.
236.
237.

Id.
796 F.2d 1408 (11th Cir. 1986).
Id. at 1418-19.
693 F.2d 1373 (11th Cir. 1982).

238. 411 F.2d 365 (5th Cir. 1969) (en banc).
239.

742 F.2d 1305 (11th Cir. 1984), cert. denied, 472 U.S. 1008 (1985).

240. 796 F.2d at 1419.
241. 795 F.2d 1533 (11th Cir. 1986).
242. 42 U.S.C. § 2000e-16(c).
243. 795 F.2d at 1536 (citing American Nat'I Bank of Jacksonville v. FDIC, 710 F.2d
1528 (11th Cir. 1986)).
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on the pretrial order, plaintiff in Iervolino2 " challenged the district
court's refusal to instruct the jury on a disparate impact claim despite
conceding that the theory was not expressly listed in the pretrial order.
Plaintiff claimed that the references in the pretrial order and its attachmenta to subsections 623(a)(1) 2 4 6 and 62 3(a)(2)

4

1

of the ADEA, the

EEOC regulations, and case law involving disparate impact claims placed
2 47
defendant on notice that a disparate impact claim would be asserted.
The Eleventh Circuit relied upon the standard enunciated in Woods v.
Burlington Northern Railroad2 4 8 and Lloyd v. Professional Realty Services,2 4 ' explaining that the court "will not reverse a decision of the trial
court enforcing a pretrial order absent an abuse of discretion."2 0
E. Remedies
Liquidated Damages. In the wake of the Supreme Court's decision
in Trans World Airlines v. Thurston,"5 ' the Eleventh Circuit in Archambault v. United Computing Systems, 2 52 reversed and remanded an award
of liquidated damages due to the district court's use of an improper standard to determine liquidated damages in an age discrimination case. s3
The Supreme Court held in Thurston that in order to establish a willful
violation of the ADEA, a plaintiff must prove that the employer "knew or
showed reckless disregard for the matter of whether the conduct was prohibited by the ADEA. ' 2" The more expansive "in the picture" 58 standard employed by the district court was rejected by the Eleventh Circuit
in favor of a standard in which the employer is shown to have acted
244. 796 F.2d 1408 (11th Cir. 1986).
245. 29 U.S.C. § 623(a)(1) provides as follows: "It shall be unlawful for an employer-(1)
to fail or refuse to hire or to discharge any individual or otherwise discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of employment,
because of such individual's age."
246. 29 U.S.C. § 623(a)(2) provides as follows: "(2) to limit, segregate, or classify his
employees in any way which would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as an employee, because of such individual's age."
247. 796 F.2d at 1419.
248. 768 F.2d 1287, 1291 (11th Cir. 1985), cert. granted on other grounds, 106 S. Ct.
1456 (1986).
249. 734 F.2d 1428 (11th Cir. 1984), cert. denied, 105 S. Ct. 908 (1985).
250. 796 F.2d at 1420.
251. 469 U.S. 111 (1985).
252. 786 F.2d 1507 (11th Cir. 1986).
253. Id. at 1514.
254. 469 U.S. at 126 (quoting Airline Pilots Ass'n, Inc. v. Trans World Airlines, Inc., 713
F.2d 940, 956 (2d Cir. 1983) (citing Goodman v. Heublein, Inc., 645 F.2d 127, 131 (2d Cir.
1981))).
255. 786 F.2d at 1513 (construing Thurston, 469 U.S. at 127-28).
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"against one in the protected age group recklessly and without any concern at all about the existence of the law."'2 Defendant had similarly
objected to an award of liquidated damages absent the magistrate's recommendation for such damages. The Eleventh Circuit, declaring that the
magistrate had made no finding or decision concerning an award of liquidated damages, permitted the district court, on remand, to award liquidated damages on its own accord using the appropriate standard.'
The Eleventh Circuit similarly found no merit in plaintiff's assertion in
Archambault that the district court had improperly adopted the magistrate's finding that plaintiff was not entitled to lost wages for the period
following the legitimate, nondiscriminatory elimination of his former position with the company. 2" The court cited recent Eleventh Circuit authority in Lewis v. Smith259 and Walker v. Ford Motor Co., 260 in holding
that the burden of proof rests with the defendant to establish by a preponderance of the evidence that the plaintiff would not have been retained by the company in some other capacity. 2 '" The court affirmed the
district court's reliance upon Gibson v. Mohawk Rubber Co.,2 62 in adopting the magistrate's finding that plaintiff was not entitled to lost wages
for the period after the elimination of his former position.2 63 Further, the
court found that plaintiff had presented no evidence that he would have
2
been retained by defendant following the company's reduction in force. "
IV. UNITED STATES CONsTrruTION AND SECTIONS 1981 AND 1983
A. Property and Liberty Interest
In Cleveland Board of Education v. Loudermill,205 the Supreme Court
held that while a state may be free to create or not to create a property
right, once that right is created, it is protected by the due process considerations of the fourteenth amendment.2 The process which is due, however, is to be determined by consideration of the federal constitution,
rather than any state statute.2 7 Loudermill served as the springboard for
256.
257.

Id. at 1514.
Id.

258. Id. at 1515.
259.
260.
261.
262.
263.
264.
265.
266.
267.

731 F.2d 1535 (11th Cir. 1984).
684 F.2d 1355 (11th Cir. 1982).
786 F.2d at 1515.
695 F.2d 1093 (8th Cir. 1982).
786 F.2d at 1514-15.
Id. at 1515.
470 U.S. 532 (1985).
Id. at 538.
Id. at 541.
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a number of cases brought in the survey period alleging a denial of fourteenth amendment procedural due process by a public sector employer in
the discharge or termination of an employee.
Actions brought under sections 1981 and 198328 were utilized to challenge the alleged inadequacy of public sector employer's pre- and postdisciplinary procedures. In Grandison v. Smith,s plaintiffs alleged that
the newly elected mayor had terminated them for political purposes, not
due to a lack of administrative funds as the new administration asserted.
The court observed that when a claimant asserts a property interest
under section 1983, failure to request a hearing under established procedures ordinarily is construed as a waiver and the due process claim expires.270 The court, however, held that to constitute a waiver under the
standard expressed in Downing v. Williams,'71 that failure must follow
"fair notice of [the termination] and an effective opportunity to respond. ''1 7" The pretext of a temporary layoff could not be utilized to
avoid giving fair notice to employees of their rights to a due process
hearing."'
The Supreme Court in Loudermill, while defining the scope of predisciplinary due process requirements imposed upon public sector employers, reemphasized its earlier holding in Bishop v. Wood, 27 that the property rights protected by the fourteenth amendment are created not by
reference to federal law but by reference to state law.'M The Eleventh
Circuit had little difficulty, therefore, in Osman v. Hialeah Housing Authority,276 in determining that no such property right to continued employment exists under Florida law in the relationship between an attorney and his clients. In affirming the district court's grant of summary
judgment, the Eleventh Circuit determined that while an attorney discharged from his position as counsel for the defendant public employer
may have a cause of action for breach of contract, plaintiff did not, under
Florida law, have a property interest in continued employment of constitutional dimensions protected by section 1983.1"
268.

42 U.S.C. §§ 1981, 1983 (1982).

269.

779 F.2d 637 (11th Cir. 1986),

270. Id. at 641 (citing Hoffman v. United States Dep't of Hous. & Urban Dev., 519 F.2d
1160, 1165 (5th Cir. 1975)).
271. 624 F.2d 612 (5th Cir. 1980) (dissenting opinion of Anisworth, J., adopted as majority opinion upon rehearing), 645 F.2d 1226 (5th Cir. 1981).
272. 779 F.2d at 641 (quoting Downing, 624 F.2d at 630).
273. Id. at 642.
274. 426 U.S. 341 (1976).
275. 470 U.S. at 538.
276. 785 F.2d 1550 (11th Cir. 1986).
277. Id. at 1551.
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Plaintiff in Waiters v. City of Atlanta,27 8 a white male, was continually
denied appointment to the position of director at the Cyclorama, a historic attraction of the city of Atlanta, despite being highly qualified for
the position. City policy favored the appointment of members of the new
mayor's transition team to provisional municipal positions. Relying on
Hearn v. City of Gainesville,27 in which the Eleventh Circuit held that
state law may create an interest in continued municipal employment enforceable in a section 1983 action,'" plaintiff asserted that the city code
of Atlanta, which provides that personnel appointments are to be made
without regard to political affiliation, created a property interest in obtaining the directorship without regard to his political affiliation. The
Eleventh Circuit firmly disagreed, holding that no property interest was
created in those merely seeking municipal employment.2"
B. First Amendment
The Eleventh Circuit, during the survey period, affirmatively established that a public employee, who positively asserts the right not to
speak when ordered to politically support his employer, engages in conduct within the protections of the first amendment. In Sykes v. McDowell," a deputy sheriff, continually disclaiming any interest in engaging in
political activity, was penalized with poor work assignments and eventually fired when he refused to publicly support the sheriff in an upcoming
election. Following a jury verdict in favor of plaintiff, defendant appealed
to the Eleventh Circuit, claiming that the district court's submission to
the jury of the question of whether plaintiff had engaged in first amend8
ment protected activity was reversible error. Citing Connick v. Myers, 3
the court held that whether certain speech or activities are protected by
the first amendment is a question of law that first must be decided by the
district court.2" The question of whether the employee was discharged
for engaging in that activity is to be determined by the jury.1, Because
the jury found for plaintiff, there was no 'plain error' in allowing the jury
to decide if plaintiff had engaged in protected activity. 2" Conversely, if
the jury had decided against plaintiff, the district court would have been
unable to determine if the jury had based its decision on whether the
278.
279.
280.
281.

803 F.2d 1135 (11th Cir. 1986).
688 F.2d 1328 (11th Cir. 1983).
Id. at 1332.
803 F.2d at 1144.

282.
283.

786 F.2d 1098 (11th Cir. 1986).
461 U.S. 138 (1983).

284. 786 F.2d at 1103.
285.

Id.

286.

Id. at 1104.
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officers' refusal to speak was constitutionally protected conduct, a question beyond the jury's competence to determine.'0 Defendant, therefore,
could only have gained an undue advantage by the district court having
allowed the jury to decide the question. The court went on to find that
the district court, in denying motions for a directed verdict and for a new
trial, had implicitly decided that the activity was protected under the
first amendment based upon the deputy's refusal to politically support
the sheriff in the face of explicit threats of retaliation.2 88
C.

Fifth Amendment

In an unusual set of circumstances, the Eleventh Circuit held in Benjamin v. City of Montgomery"9 that the dismissal of two Montgomery police officers for refusing to waive their fifth amendment right against selfincrimination was improper.2 0 As a result of an assault upon two police
officers, defendants in the subsequent trial sought to show evidence of
police misconduct during the incident and attempted to elicit the testimony of plaintiffs in Benjamin, officers who had investigated the assault.
The officers, invoking their right against self-incrimination, refused to answer questions at trial concerning their investigation. The trial judge then
called the mayor of Montgomery to the stand, who in turn stated that
unless the officers "tell everything they know about this case. . .I will
fire them right this minute." 91 When recalled to the stand, the officers
indicated they would testify but only because of the mayor's order. The
trial court then refused to accept their testimony. The court instead recalled the mayor to the stand and suggested that the mayor terminate the
officers, in the mistaken belief that they would then. testify. The officers
were in turn terminated by the mayor, but when recalled to the stand,
29
they again refused to testify. 2
The federal district court, in ruling on the officers' section 1983 claim
challenging the dismissal as a violation of their fifth amendment rights,
held that the state's right to obtain testimony from police officers outweighed the officers' fifth amendment rights.29 The Eleventh Circuit, citing the watershed case of Garrity v. New Jersey,'" ruled that a governmental unit may not require public employees, even police officers, to

287. Id.
288. Id.
289. 785 F.2d 959 (11th Cir. 1986).
290. Id. at 963.

291. Id. at 960.
292. Id.

293. Id.
294.

385 U.S. 493 (1967).
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waive their fifth amendment right against self-incrimination.2' 5 In Garrity, the Supreme Court held that the statements of police officers, coerced by the threat of dismissal, could not be used against them in a subsequent criminal prosecution."' Noting that while it is generally expected
that police officers will testify in court regarding their investigations, the
Eleventh Circuit emphasized that this general expectation does not itself
rise to the level of coercion."' The Eleventh Circuit noted that when the
officers first took the stand, they were not the subject of any disciplinary
proceeding, and had not been directed to answer questions on pain of
dismissal, nor had they received any assurance that their testimony would
0
not be used against them."'
"Had they testified, their answers would not
have been coerced, and their testimony could later have been used against
them."' When the mayor ordered the officers to testify, however, the
situation changed. The officers were then coerced to testify under threat
of dismissal. The officers had indicated their willingness to testify on the
condition that they receive 'Garrity type immunity' and in so doing preserve their right against self-incrimination. The court determined that a
valid claim had been established under section 1983 because the officers
were terminated, not for a refusal to answer relevant questions concerning their investigation, but because they had conditioned their testimony
on retaining their fifth amendment right not to incriminate themselves. 0
D.

Immunity

1
In Howe v. Baker,""
the Eleventh Circuit was called upon to resurrect
the state of the law in 1978 as it pertained to deprivations of liberty and
property interests without due process of law, in order to determine
whether defendants were immune from damages for their conduct in 1978
in an action brought under section 1983. Plaintiff, a former state trooper,
alleged that defendants, his superiors, violated procedural due process in
suspending and transferring him without a hearing. Plaintiff further alleged that his transfer was based upon comments he had made and thus
violated his first amendment rights, and that a letter placed in his personal file, documenting the reason for his suspension and transfer, had
stigmatized him, thereby depriving him of a liberty interest without due
process. The plaintiff sought injunctive relief prohibiting his transfer,
along with money damages and attorney's fees. While the district court

295.

785 F.2d at 960-61.

296.
297.
298.
299.
300.

385 U.S. at 500.
785 F.2d at 962.
Id. at 961-62.
Id. at 962.
Id. at 963.

301. 796 F.2d 1355 (11th Cir. 1986).
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ruled that the suspension and transfer deprived plaintiff of due process of
law, it granted summary judgment in favor of defendants on the basis
that official immunity precluded an award of monetary damages.'"2
The Eleventh Circuit explained that the rationale in immunizing public
officials from damages in lawsuits brought under section 1983 is based on
two distinct but related rationales:
(1) [Tihe injustice, particularly in the absence of bad faith, of subjecting
to liability an officer who is required, by the legal obligations of his position, to exercise discretion; [and] (2) the danger that the threat of such
liability would deter his willingness to execute his office with the decisiveness and the judgment required by the public good.'"
The threshold determination in shielding governmental officials from liability for civil damages is whether, in the performance of their discretionary functions, the officials have violated "clearly established statutory or
constitutional rights of which a reasonable person would have known.' '1"
The key for making this determination, therefore, the court declared, is
based upon the state of the law at the time the defendants acted."" In
turning back the clock to determine whether defendants had deprived
plaintiff of due process of law when they failed to afford him a hearing
before his suspension and transfer in 1978, the court acknowledged that it
was clear that Florida law at the time had defined a 'protectable property'
interest.'" This property interest had been created under authority of
state law and prohibited the suspension, reduction in pay, transfer, layoff,
demotion, or dismissal of an employee without just cause.'0 7 The court
noted, however, that the mere existence of this protection did not inescapably lead to the conclusion that, in 1978, plaintiff had a property right
of a constitutionally protected dimension in not being transferred or suspended.'" Whether this particular property interest would give rise to a
protectable property right was not decided until four years later, in 1982,
in Logan v. Zimmerman Brush Co.,'" in which the Supreme Court held
that "the hallmark of property ... is an individual entitlement grounded
in state law, which cannot be removed except for 'cause.' ,,310 The Elev302. Id. at 1356-57.
303. Id. at 1357.
304. Id. (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)).

305. Id.
306. Id. at 1358.
307. Id. Florida Administrative Code Rule 22A-7.10(6) provides: "lain agency head may
suspend any employee for any of the reasons listed in Section 22A-7.10(7)(b) or for any
other just cause ....

.

308. 796 F.2d at 1358.
309. 455 U.S. 422 (1982).
310. Id. at 430.
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enth Circuit then retraced those benefits, existing in 1978, that gave rise
to a clearly established property right. These benefits included the right
of a tenured state teacher to fair procedures before dismissal,'"1 the right
to fair resolution of disputed bill before termination of utility service, 1 '
the right to procedural due process in a driver's license revocation,1 3 the
31
right of parolees to an adequate hearing before revocation of parole, '
and the right to a fundamentally fair procedures before the withdrawal of
public education.3 15 The Eleventh Circuit went on to hold that "[t]o a
reasonable person in 1978 it was not clearly established that the right to
be transferred or suspended only for cause would be assimilated to other
rights falling within the Fourteenth Amendment's meaning of property."3 10 No decision of the Supreme Court or of the Eleventh Circuit
had, at the time in question, determined the effect of 'cause' limitations
on a state's power to transfer or suspend a public employee., The court
then affirmed the district court's determination that the officials had not
violated a clearly established constitutional right of the plaintiff and thus
were entitled to a qualified immunity from monetary damages under section 1983.11

The Eleventh Circuit again reviewed the status of the law in 1978 to
determine whether the letter by the municipal official documenting the
reasons for plaintiff's suspension and transfer had deprived him of a liberty interest without due process. Plaintiff asserted that the letter was a
"denial of opportunity to have charges considered, interference in interest
in employment, contemporaneous suspension and transfer, and [a] First
Amendment violation." Relying upon the "stigma-plus" test s " that a
stigmatizing statement standing alone cannot support a claim based on
procedural due process, the Eleventh Circuit determined that in 1978,
none of the "plusses" plaintiff identified had been clearly established
under Florida law, so as to invoke considerations of procedural due process.32 0 This 'stigma-plus' interest, as it related to plaintiff's claim, was
only later identified
in 1980 in the Fifth Circuit's decision in Marrero v.
21
City of Hialeah.3

311.
312.
313.
314.
315.
316.
317.
318.
319.
320.
321.

Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972).
Memphis Light, Gas & Water Division v. Craft, 436 U.S. 1 (1978).
Bell v. Burson, 402 U.S. 535 (1971).
Morrissey v. Brewer, 408 U.S. 471 (1972).
Goss v. Lopez, 419 U.S. 565 (1974).
796 F.2d at 1360.
Id. at 1359.
Id. at 1360 n.4.
Id. at 1360 (citing Paul v. Davis, 424 U.S. 693, 704 (1976)).
Id.
625 F.2d 499, 519-20 (5th Cir. 1980).
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In United States v. Alabama,322 the Eleventh Circuit reviewed the district court's decision to enjoin the Alabama State Board of Education and
its members from refusing to certify certain Alabama State University
(ASU) teacher education programs. The district court had issued an injunctive order against the state of Alabama, state education authorities,
and all four year institutions of higher education in Alabama, charging
that the state impermissively operated a dual system of racially segregated higher education. The court held that the district court lacked jurisdiction to grant ASU an injunction since ASU had neither rights nor
standing under section 1983."11 Although the district court did not discuss
the issue, the Eleventh Circuit declared that it could sua sponte examine
the basis of its jurisdiction.3 4 The Eleventh Circuit held that while no
per se rule applies in this Circuit prohibiting public entities from possessing rights, privileges, or immunities other than those conferred upon
them by the state, ASU, as a creature of the state, could not raise a fourteenth amendment claim under section 1983."s ASU argued, however,
that as a result of Monell v. Department of Social Services,326 in which
the Supreme Court held that municipalities and other local governing
bodies are 'persons' who may be sued under section 1983,327 the University, itself, was also a person who might bring suit under this section. The
Eleventh Circuit squarely rejected this argument, holding that ASU was
not a "person" and thus had no standing to sue or seek injunctive relief
against the State of Alabama Board of Education under section 1983 or
the fourteenth amendment.32 8
While the Eleventh Circuit held that injunctive relief against the board
of education was barred by the eleventh amendment grant of sovereign
immunity, injunctive relief was available against the individual board
members in their official capacity for failing to approve teacher training
programs at ASU. 3 21 Citing the Supreme Court's decision in Kentucky u.
Graham,33 0 the Eleventh Circuit noted that the decisions of the individual officials representing the execution of a government policy had inflicted the alleged injury.331 The individual board members consonant
with their view of implementing their official duty could therefore be en322.
323.
324.
325.
326.
327.
328.
329.
330.
331.

791 F.2d 1450 (11th Cir. 1986).
Id. at 1454.
Id.
Id. at 1455.
436 U.S. 658 (1977).
Id. at 690.
791 F.2d at 1456-57.
Id., at 1457.
473 U.S. 159 (1985).
791 F.2d at 1457.
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joined despite the eleventh amendment bar."3"
In Grandisonu. Smith,3 the Eleventh Circuit found that the failure of
a city housing authority commission to intervene and protect the due process right of employees to notice of their termination made the commission, itself, in part responsible for the denial of due process under section
1983.31" The chairman of the commission claimed that he was not responsible for the employees' discharge, because he was carrying out the directives of the new mayor. Reiterating that "nonfeasance as well as misfeasance can support a Section 1983 claim,

3 35

the court held that the

chairman, as director of the commission, was, in the absence of a qualified
immunity, liable for damages in his official capacity.'
E. Remedies
Punitive Damages. In Walters v.City of Atlanta, 37 the Eleventh
Circuit upheld the conclusion of the district court that punitive damages
in a section 1981 action could not be awarded against the City of Atlanta.3 3 8 Citing the decision of the Supreme Court in City of Newport v.
Fact Concerts, Inc.,33 9 the Eleventh Circuit held that if Congress had intended to displace well-settled common law exempting municipalities
from punitive damages liability in 1871, when it enacted what is now section 1983, it would have done so explicitly.4 Recognizing that the language and foci of sections 1981 and 1983 are not congruent (section 1981
confers benefits while section 1983 assesses liability) the Eleventh Circuit
reasoned that to award punitive damages in a section 1981 action would
punish innocent taxpayers, not the actual wrongdoers. 3 1 Considerations
of public policy therefore militated against an expansion of section
1981
34
to allow punitive damages to be assessed against municipalities. 2
F. Attorney's Fees
In March 1978, black deputy sheriffs in the Bibb County Sheriff's Office filed a lawsuit in the United States district court for the Middle Dis332.

Id.

333. 779 F.2d 637 (11th Cir. 1986).
334. Id. at 642-43.
335. Id. at 643 (citing Bogard v. Cook, 586 F.2d 399, 412 (5th Cir. 1978), cert. denied,
444 U.S. 883 (1979)).
336. Id. at 643.
337. 803 F.2d 1135 (11th Cir. 1986).
338. Id. at 1148.
339. 453 U.S. 247 (1981).
340. 803 F.2d at 1148.

341. Id.
342. Id.
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trict of Georgia, alleging that they had been denied job assignments and
promotions because of their race. The complaint, brought under sections
1981 and 1983, resulted in the creation of a consent decree in 1979, which
provided for the promotion of black officers within the Bibb County Sheriffs Office on a fifty percent basis with whites. Two and one half years
later, two white deputy sheriffs filed a motion to intervene as plaintiffs in
the action. The white deputy sheriffs alleged that pursuant to the consent
decree, defendants adopted policies and practices that discriminated with
respect to promotions against white deputy sheriffs on the basis of race.
In Reeves v. Wilkes, 43 the Eleventh Circuit, in 1985, reversed the district
court's dissolution of the fifty percent requirement relating to promotions
within the sheriffs department. Plaintiffs then filed an application for attorney's fees in the district court against both the intervenors and defendants pursuant to the provisions of 42 U.S.C. § 1988."4 The district
court entered an order in 1985 denying plaintiff's motion for attorney's
fees from both defendants and the intervenors. In Reeves v. Harrell,34
the Eleventh Circuit determined that because plaintiffs did not prevail
against defendants 3 41 plaintiffs were not entitled to attorney's fees.3 4 7 The

defendant had simply remained neutral, the court found, on all of the
issues the intervenors raised in their complaint and had merely notified
the district court that as defendants, they would continue to comply with
the consent decree until the court instructed otherwise. The Eleventh
Circuit noted that there was no evidence to support plaintiff's claim that
defendants had encouraged the white deputies to file a reverse discrimination complaint, thereby contributing to plaintiff's time and expense in
protecting and vindicating the consent decree.346 On the other hand, the
intervenors, recharacterized by the Eleventh Circuit as plaintiffs, were liable for attorney's fees because the court determined that their claims
were frivolous,3 4' The court found that the district court abused its dis-

cretion by allowing the intervention after a two and one half year delay. 8"
Because the intervenors failed to satisfy even one prong of the four-prong
test for timely intervention set out in Stallworth v. Monsanto,3 1 the
343. 754 F.2d 965 (11th Cir. 1985).
344. 42 U.S.C. § 1988 provides in pertinent part: "In any action or proceeding to enforce
a provision of sections 1981, 1982, 1983, 1985 and 1986 of this title . . ., the court, in its
discretion, may allow the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs."
345. 791 F.2d 1481 (11th Cir. 1986).
346. Id. at 1483.
347. Id. at 1485.
348. Id. at 1483.
349. Id. at 1484.

350. Id.
351. 558 F.2d 257 (5th Cir. 1977).
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Eleventh Circuit found that the intervenors' attempt to inject their
claims into the litigation was unfounded. 5 2 The court found erroneous
the district court's conclusion that the intervenors were not liable for attorney's fees because plaintiffs had prevailed solely on a procedural
point.353 The district court had relied on Hanrahan v.Hampton,3 " in
which the Supreme Court held that Congress had intended an award of
attorney's fees under section 1988 only after a party had prevailed "on
the merits of at least some of his claims."35 5 Because the relief obtained
by plaintiffs in Hanrahanwas interlocutory, the Supreme Court held that
plaintiffs were not prevailing parties for purposes of section 1988. Unlike
the situation in Hanrahan,in which plaintiff still had to litigate the merits of their actions upon remand, the Eleventh Circuit held that in
Reeves, no further action was required for plaintiffs to prevail completely
in the litigation as a consequence of the court's determination that the
8
intervention was untimely. "
In Walters v. City of Atlanta,357 the Eleventh Circuit, citing the twelve
factors used in determining the reasonableness of an award of attorney's
fees set out in Johnson v. Georgia Highway Express, Inc.,359 found that
an enhancement of attorney's fees because counsel for plaintiff had undertaken the case on a contingency basis, was proper despite the fact that
counsel for plaintiff had entered into an agreement prior to trial which
required plaintiff to pay $150 per month to counsel regardless of the outcome of the litigation. 3 9' The Eleventh Circuit held that it was obvious
from the size of the unenhanced fee that the $150 per month would have
done little to compensate counsel for the great time and effort spent on
the case and the substantial risk involved. 3" The court also found that
counsel's superior performance and advocacy in the midst of an emotionally charged atmosphere further supported the district court's award of
enhanced attorney's fees.361 The Eleventh Circuit noted, however, that
during the pendency of the appeal, the Supreme Court had decided
Pennsylvaniav. Delaware Valley Citizens' Counsel,362 in which the Court
stated that the lodestar figure used to calculate a fee award includes
most, if not all, relevant factors comprising a reasonable fee, thereby ob352.
353.
354.
355.
356.
357.
358.
359.
360.

791 F.2d at 1484-85.
Id. at 1485.
446 U.S. 754 (1980).
Id. at 758.
791 F.2d at 1485.
803 F.2d 1135 (11th Cir. 1986).
488 F.2d 714, 717-19 (5th Cir. 1974).
803 F.2d at 1152.
Id. at 1152-53.

361. Id. at 1153.
362. 106 S. Ct. 3088 (1986).
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viating the need for enhancement for superior performance. 3 03 The Eleventh Circuit held that in light of Delaware Valley, that portion of the
award of attorney's fees based on superior performance must be remanded to the district court in order to determine whether the enhancement for such performance was still appropriate.'

363.
364.

106 S. Ct. at 3098-99.
803 F.2d at 1153.

