
Constitutional Criminal Procedure

by Michael S. Webb*

Predictably, drug smuggling and death penalty cases dominated the
docket of the Eleventh Circuit during the survey period, entangling the
court in one legal thicket after another. Simultaneously, the court found
itself in transition: Chief Judge Godbold stepped down as Chief Judge,'
and Judge J. Larry Edmondson was sworn in as the youngest member of
the court. In addition, Clerk Spencer Mercer died and was replaced by
Chief Deputy Clerk Miguel Cortez. Nevertheless, the Court rendered sev-
eral important opinions on pretrial publicity, prosecutorial misconduct,
the insanity defense, ineffective assistance of and the right to counsel,
wiretaps, search and seizure, and of course, jury selection and
instructions.

For the reader's convenience, these cases have been grouped by consti-
tutional amendment and are broken down into subcategories under each
pertinent amendment. A confession, however: The author has selected for
discussion primarily those opinions that, in the author's unbridled discre-
tion, heavily affect the criminal defense practitioner. Thus, the author has
made no attempt to mention every case decided in each subcategory.
Rather, the author's attention is focused, for the most part, on trial court
rulings declared to be reversible error by the Eleventh Circuit. The au-
thor's theory is that such cases best illuminate the dark, lonely path that
the practitioner must travel from indictment to verdict (and in the vast
majority of cases, on to the court of appeals).2

* Attorney at Law, Lilburn, Georgia. University of Georgia (B.A., cum laude, 1976); Wal-

ter F. George School of Law, Mercer University; Woodrow Wilson College of Law (J.D.,
1979; LL.M., 1987). Member, Georgia Association of Criminal Defense Lawyers. Editorial
Board, Georgia State Bar Journal (1985-1987). Editor, Georgia Law Letter and Georgia Law
Letter Federal (1985-1986). The author wishes to thank John Puglise, Esquire, for research
assistance; Stanley W. Robbins, Esquire, for editorial assistance; and the staff of Georgia
Law Letter Publishers, whose hard work during 1986 lightened the author's load
considerably.

1. Judge Godbold, however, remained on the court. He was succeeded as Chief Judge by
Judge Paul Roney.

2. While this approach arguably leaves the bench and prosecutorial bar with empty
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1. FIFTH AND FOURTEENTH AMENDMENTS

A. Insanity

Three cases dealing with insanity during the survey period are notewor-
thy: Benham v. Ledbetter,3 United States v. Freeman,4 and Horace v.
Wainwright." In Benham, the Eleventh Circuit upheld the constitutional-
ity of the Georgia scheme for releasing criminal defendants committed to
mental institutions following acquittal by reason of insanity under section
17-7-131 of the Official Code of Georgia Annotated. Unfortunately, the
ruling practically paved the way to indefinite sentences to state mental
hospitals for insanity acquittees.

Benham actually began in 1980 as a class action brought by insanity
acquittees committed to Georgia state mental health facilities.7 The Geor-
gia insanity statute then provided that when a jury returned a not guilty
verdict based upon the defendant's insanity at the time of the crime, the
trial court retained jurisdiction over the acquittee to inquire into his
mental condition.' Under the statute, the court could order the acquittee
confined to a state mental hospital for not less than thirty days.' In order
to gain release, the acquittee had to petition the committing court, but he
or she could not get a hearing until after the initial thirty-day commit-
ment period. If the court did not grant the petition, the acquittee had to
wait another year before filing another release petition.10 Moreover, at the
hearing, the burden of proof was on the acquittee to overcome the pre-
sumption that he or she continued to meet the criteria for commitment."'

In Benham v. Edwards, the initial class action suit, the United States
District Court for the Northern District of Georgia found section 17-7-131
of the Official Code of Georgia Annotated unconstitutional in several re-
spects."2 On appeal, 3 the Fifth Circuit reversed in part, but substantially

stockings, the author submits that the overall affirmance rate in this circuit reflects an
awareness on the part of prosecutors and the courts of what is permissible and what is
taboo.

3. 785 F.2d 1480 (11th Cir. 1986).
4. 804 F.2d 1574 (11th Cir. 1986).
5. 781 F.2d 1558 (11th Cir. 1986).
6. 785 F.2d at 1481; see O.C.G.A. § 17-7-131 (Supp. 1986).
7. Benham v. Edwards, 501 F. Supp. 1050 (N.D. Ga. 1980), aff'd in part and vacated in

part, 678 F.2d 511 (5th Cir. 1982) (Former 5th), vacated, 463 U.S. 1222 (1983).
8. GA, CODE ANN. § 27-1503 (Harrison) (current version at O.C.G.A. § 17- 7 -131(a)

(Supp. 1986) (amended 1985)).
9. Id.

10. Id. § 27-1503 (current version at O.C.G.A. § 17-7-131(b) (1982) (amended 1985)).
11. See Clark v. State, 245 Ga. 629, 266 S.E.2d 466 (1980).
12. 501 F. Supp. at 1057-76.
13. Benham v. Edwards, 678 F.2d 511 (5th Cir. 1982) (Former 5th), vacated, 463 U.S.
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affirmed Judge Murphy's ruling, holding: (1) The application of a pre-
sumption of continuing insanity in all legal proceedings against an in-
sanity acquittee subsequent to acquittal violates the equal protection
clause." (2) At the end of a thirty-day evaluation period, Georgia must
provide insanity acquittees the same state-initiated commitment hearing
that it provides for Mental Health Code committees.1" (3) The state must
bear the burden of proving the commitment criteria by clear and convinc-
ing evidence." (4) Under the narrowing construction of Clark v. State,"7

"No members of this class of acquittees exist[s] for whom requiring court
approval for release does not serve the State's interests."1 (5) On due
process grounds and on equal protection grounds, "Georgia cannot place
the burden of proving the release criteria on insanity acquittees while si-
multaneously providing that the State must bear the burden of proof
with respect to the release of M.H.C. [Mental Health Code] commit-
tees."" (6) Finally, a limitation on the frequency of release applications
by insanity acquittees lacks any rational basis.20

Meanwhile, the Georgia General Assembly amended the statute1 to
provide for automatic commitment of an insanity acquittee to a state
mental health facility for evaluation for a period not to exceed thirty
days.2 2 Under the statute as amended, if mental health officials determine
that the acquittee meets the civil commitment criteria under section 37-3-
1(12) of the Official Code of Georgia Annotated, the original trial court
holds a hearing. The trial court can take judicial notice of the evidence
introduced in the original trial, but the court may require testimony from
any other person with knowledge of the acquittee's condition." The in-
sanity acquittee has the right to confront and cross-examine witnesses,4

the right to have counsel appointed,2 5 and the right to obtain indepen-
dent psychiatric examination at the acquittee's expense."' The statute is
silent, however, on who bears the burden of proof at the commitment

1222 (1983).
14. Id. at 516-19.
15. Id. at 521.
16. Id. at 528.
17. 245 Ga. 629, 266 S.E.2d 466 (1980).
18. 678 F.2d 511, 537 (5th Cir. 1982) (Former 5th).
19. Id. at 541.
20. Id. at 542.
21. Act of April 16, 1982, No. 1439, §§ 1 & 2, 1982 Ga. Laws 1476. Act of February 3,

1984, No. 58, § 17, 1984 Ga. Laws 22,45; Act of March 18, 1985, No. 129, § 1, 1985 Ga. Laws
283; Act of March 28, 1985, No. 529, §§ 2-4, 1985 Ga. Laws 631,637.

22. O.C.G.A. § 17-7-131(d).
23. Id. § 17-7-131(e).
24. Id. § 17-7-131(e)(3).
25. Id. § 17-7-131(e)(2).
26. Id. § 17-7-131(e)(6).
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hearing.2 7

Once committed, the only way an insanity acquittee may gain release is
by applying to the original trial court or by having the hospital officials
petition for release.2 At this point, the acquittee must overcome the pre-
sumption that he or she continues to meet the commitment criteria and
must bear the burden of proof." If the committing court denies the appli-
cation, neither the acquittee nor the hospital may petition the commit-
ting court again for release for twelve months."0

In the meantime, the United States Supreme Court granted certiorari
in Benham, vacated the Fifth Circuit judgment, and remanded the case8

in light of Jones v. United States.32 In Jones, a District of Columbia case,
the Supreme Court did not address the provisions for release of insanity
acquittees, but reasoned that a finding of insanity in a criminal trial is
sufficiently probative of mental illness and dangerousness to justify auto-
matic commitment.33 The Court rejected Jones' contention that his indef-
inite commitment was unconstitutional because the proof of his insanity
was by a preponderance of evidence rather than clear and convincing evi-
dence," as required for civil commitment under Addington v. Texas.3
The Court also rejected the contention that the length of the commit-
ment should not exceed the maximum incarceration period for the of-
fense." The Supreme Court said that confinement rests on continuing ill-
ness and dangerousness and not on punishment; thus, the length of the
criminal sentence bears no relation to the purposes of commitment.8 7

The Fifth Circuit Court of Appeals then remanded Benham" to the
district court,39 which relied heavily on Jones and Williams v. Wallis,0

an Alabama case, in concluding that the court could no longer sustain the
reasoning supporting its original finding of unconstitutionality.4 ' Plain-
tiffs appealed to the Eleventh Circuit.4

27. See id. § 17-7-131.
28. Id. § 17-7-131(f)(1).
29. Id. § 17-7-131(f)(2).
30. Id. § 17-7-131(f)(3).
31. Ledbetter v. Benham, 463 U.S. 1222 (1983).
32. 463 U.S. 354 (1983).
33. Id. at 363-65.
34. Id. at 367-68.
35. 441 U.S. 418 (1979).
36. 463 U.S. at 368-69.
37. Id. at 369.
38. 719 F.2d 772 (5th Cir. 1983) (Former 5th).
39. Benham v. Ledbetter, 609 F. Supp. 125 (N.D. Ga. 1985), aff'd, 785 F.2d 1480 (11th

Cir. 1986).
40. 734 F.2d 1434 (11th Cir. 1984).
41. 609 F. Supp. 125, 127 (N.D. Ga. 1985).
42. 785 F.2d 1480 (11th Cir. 1986).
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This time, the Eleventh Circuit applied a due process analysis to the
distinction between the plight of insanity acquittees acquitted of nonvio-
lent or nondangerous crimes, who must nevertheless obtain judicial ap-
proval for release, and civilly committed persons, who may be released on
the judgment of the state hospital official. 43 The court found that the pre-
sumption of continuing insanity meets the due process standard of Ma-
thews v. Eldridge." The court then held that an insanity acquittee has a
lesser liberty interest than does a person who is civilly committed.4" In
addition, the court held that the state has a substantial interest in lay
control over the consequences of the insanity defense.46 The court cau-
tioned, however, that it would not extend the Jones presumption of in-
sanity for commitment purposes to making an initial finding that the de-
fendant is insane. Extending the presumption would permanently deprive
the defendant of the 'process of proof,' including lay and medical evi-
dence. 47 Nonetheless, Georgia's legislature and courts have substantial
freedom, the Eleventh Circuit said, in applying the presumption to fit the
reasoned decision-making process; proper application of the presumption
would be on a case-by-case method.4

The Eleventh Circuit further held that placement of the burden of
proof on the insanity acquittee at the release hearing violates neither the
equal protection nor the due process clauses." In addition, the court ad-
dressed the issue of the limitation of release petitions to one per year,
remarking that habeas corpus relief is available to an insanity acquittee
who is denied release.5°

In conclusion, the Eleventh Circuit observed that "the current Georgia
scheme governing the release of insanity acquittees from Georgia mental
hospitals is an attempt to balance the interest of the insanity acquittee in
liberty against the interest of the state in maintaining a check on the
medical profession's assessments of the current mental state of persons
acquitted by reason of insanity.""' Moreover, the court refused to judge
the soundness of Georgia's public policy of substantially favoring the
state interests and enhancing "the risk of error that a person will be erro-
neously confined to a mental institution."'"

While the Eleventh Circuit in Benham appeared to favor a case-by-case

43. Id. at 1485-91.
44. Id. at 1487-88 (citing Mathews v. Eldridge, 424 U.S. 319 (1976)).
45. Id. at 1489.
46. Id. at 1487.
47. Id. at 1491.
48. Id. at 1493.
49. Id. at 1491-92.
50. Id. at 1492-93.
51. Id, at 1493.
52. Id.
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approach, the bottom line seems in reality a 'hands off' approach to the
Georgia scheme for committing and releasing insanity acquittees. As one
commentator (indeed, counsel for the plaintiffs in Benham) has re-
marked, "[A] finding of NGRI [not guilty by reason of insanity] is a po-
tential long-term sentence to a state mental hospital, from which it can
be exceedingly difficult to be released."5 3

In United States v. Freeman," the Eleventh Circuit upheld the consti-
tutionality of the Insanity Defense Reform Act of 1984."" Freeman came
to the Eleventh Circuit from the United States District Court for the
Middle District of Alabama, where defendant was convicted of bank rob-
bery under 18 U.S.C. § 2113(b) and (d)." At the trial, neither the facts
surrounding the robbery nor defendant's guilt were at issue.57 Instead de-
fendant asserted that he was an enthusiastic volunteer for the 'Save the
Children' campaign to feed starving children in drought-stricken Ethio-
pia." He degenerated, becoming obsessed because he could not raise
enough money for the children. On February 26, 1985, defendant robbed
a bank, allegedly to obtain money for the Ethiopia fund."'

Unfortunately for defendant, he was unable to muster clear and con-
vincing evidence that he could not appreciate the nature and quality of
his acts at the time of the offense.10 Rather, the trial evidence showed
that defendant used a mask, handgun, and satchel to execute the robbery
and avoid apprehension; informed bank personnel that if the police were
called, he would come back and kill everyone; changed his clothes after
the robbery to avoid identification; ran from the police; and exhibited an
appropriate demeanor to his probation officer immediately following his
arrest."'

The Insanity Defense Reform Act of 1984 contains the three principal
jury charges to the insanity defense in federal courts.2 In Freeman, the
Eleventh Circuit enumerated these charges . 3 First, the Act restricts the
definition of insanity so that a valid defense exists only when a defendant
is "unable to appreciate the nature and quality or the wrongfulness of his

53. Holmen, Not Guilty by Reason of Insanity May Mean Indefinite Sentence to State
Mental Hospital, GA. DEFENDER, Oct. 1986, at 3.

54. 804 F.2d 1574 (11th Cir. 1986).
55. 18 U.S.C. § 20 (Supp. II 1985).
56. 804 F.2d at 1575. See 18 U.S.C. § 2113(b), (d) (1982).
57. 804 F.2d at 1575.
58. Id. at 1577.
59. Id.
60. Id.
61. Id.
62. 18 U.S.C. § 20 (Supp. III 1985).
63. 804 F.2d at 1575.
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acts"" at the time of the offense. Thus, the Act eliminated the volitional
prong of the defense.6 Prior to the Act's passage, a defendant could as-
sert a valid defense if he were unable to appreciate the nature of his act
or unable to conform his conduct to the requirements of the law.6

The Act also shifted the burden of proof from the government to the
defendant.67 Previously, the government was required to prove beyond a
reasonable doubt that the defendant was sane at the time of the offense."
However, the defendant now must prove his insanity by clear and con-
vincing evidence to escape liability." The third change was the alteration
of Federal Rule of Evidence 70470 to prohibit experts, for either the gov-
ernment or the defendant, from testifying on the ultimate issue of an ac-
cused's sanity.71

In validating these changes, the Eleventh Circuit relied upon Leland v.
Oregon,'72 in which the United States Supreme Court held that a state
could constitutionally require a defendant to prove insanity beyond a rea-
sonable doubt.73 While defendant urged that the Eleventh Circuit should
distinguish Leland and adopt stricter constitutional standards for federal
criminal trials than for state criminal trials, the court of appeals declined
to go this route, noting that the Supreme Court had repeatedly reaffirmed
Leland.7

In addition, the Eleventh Circuit found that the Act's restriction
against opinion testimony on the ultimate issue of insanity does not re-
strict preparation of the insanity defense in violation of the fifth amend-
ment.'5 The court pointed out that Federal Rule of Evidence 704 merely
reserves for the jury the authority to determine the sanity of the accused
under statutory standards, meaning rule 704 does not prohibit the de-
fendant from introducing evidence which would assist the jury in making
this determination." Furthermore, the court noted that the restriction on
testimony on the ultimate issue is applicable to the government as well as
to the defendant."

64. Id.
65. Id.
66. Id.
67. Id. (citing 18 U.S.C. § 20(b) (Supp. III 1985)).
68. Id. at 1575.
69. 18 U.S.C. § 20(b) (Supp. III 1985).
70. FED. R. EVID. 704.
71. 804 F.2d at 1575.
72. 343 U.S. 790 (1952).
73. Id. at 798-801.
74. 804 F.2d at 1576.
75. Id.
76. Id.
77. Id.

19871 1147 *



MERCER LAW REVIEW

Moreover, the court said that for defendants who are unable to con-
form their actions to the requirements of law, the change in the definition
of insanity does not render the conviction of those defendants cruel and
unusual punishment.78 The court said that the primary reason Congress
altered the definition of insanity in the Act was because psychiatrists
themselves are unable to agree on the meaning of "'an irresistible im-
pulse.' ,,7 The court reasoned:

When psychiatrists are unable to diagnose, much less treat, individuals
who are unable to conform their conduct to law, it is not cruel and un-
usual punishment for Congress to restrict the insanity defense to those
defendants who are capable of proving that they did not understand the
nature and quality of the act committed.8

Competency was at issue in the two-to-one decision of Horace v. Wain-
wright,8 in which a procedural defect led the court of appeals to order
relief for a Florida prisoner who pleaded guilty to robbery in 1965.82 On
August 5, 1950, a court adjudged Horace incompetent and committed him
to Florida State Hospital.8 On March 14, 1955, Horace was convicted of
three offenses, but the Florida Supreme Court reversed these convic-
tions." In 1965, he was charged with robbery." His appointed counsel
entered a plea of not guilty by reason of insanity. Based on two doctor's
reports and the public defender's statement that defendant would waive
the sanity hearing and announce his competency to stand trial, the trial
court found Horace competent to stand trial.8 6 Then, defense counsel
withdrew the not guilty plea and entered a guilty plea. The trial court
sentenced Horace to life imprisonment.87 The trial court made no finding
of sanity at the time of the act and did not ask defendant if he were in
fact guilty.68

From questions Horace and his counsel answered in federal habeas
corpus proceedings, the magistrate found, and the district court con-
curred, that defendant knew of the possibility of receiving a life sen-

78. Id.
79. Id. (quoting S. Rep. 225, 98th Cong., 2d Sess. 226-29, reprinted in 1984 US. CoDe

CONG. & ADMIN. NEws 3182, 3408-11).
80. Id. at 1577.
81. 781 F.2d 1558 (11th Cir. 1986).
82. Id. at 1565.
83. Id. at 1560.
84. Id.
85. Id.
86. Id. at 1561.
87. Id.
88. Id.
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tence.8' The Eleventh Circuit, however, ruled this finding clearly errone-
ous. 0 Under Florida law," once a criminal defendant is formally
adjudicated insane, a continuing presumption of insanity exists until a
formal hearing is again held on this issue.9 In this case, there was no
hearing of any kind on the issue whether Horace was competent at the
time of the alleged robbery. The court of appeals said counsel's waiver
of Horace's right to a competency hearing was void: Horace was incompe-
tent as a matter of law at the time of the plea, and therefore, he was
incapable of intentionally relinquishing a known right."

B. Sandstrom Issues

Sandstrom v. Montana" errors surfaced in four noteworthy decisions
of the Eleventh Circuit published during the survey period. In Lakes v.
Ford," the Eleventh Circuit held that it could not find "'beyond a rea-
sonable doubt that the error complained of did not contribute to the ver-
dict obtained.' "9 In Lake's murder trial, the trial judge charged the jury
that "the acts of a person of sound mind and discretion are presumed to
be the product of a person's will, and such person is presumed to intend
the natural and probable consequences of his acts, but either of these
presumptions may be rebutted."98 Immediately following this charge, the
trial judge further charged

Such person, however, would not be presumed to act with criminal inten-
tion, but you, the jury, may find such intention upon consideration of the
words, the conduct, the demeanor, the motive and all other circum-
stances connected with the act for which the accused is on trial, it being
your duty to carefully evaluate all of the relevant circumstances in that
regard, the question of intent resting finally with you."

The Supreme Court of Georgia affirmed.100 The Eleventh Circuit, how-
ever, found that under Sandstrom and Francis v. Franklin"" the charge

89. Id. at 1564.
90. Id. at 1564-65.
91. See Perkins v. Mayo, 92 So. 2d 641 (Fla. 1957); Horace v. Culver, 111 So. 2d 670

(Fla. 1959) (construing FLA. STAT. § 917.01(2) (repealed 1970)).
92. 781 F.2d at 1563.
93. Id. at 1561.
94. Id. at 1563.
95. 442 U.S. 510 (1979).
96. 779 F.2d 1578 (11th Cir. 1986).
97. Id. at 1584 (quoting Chapman v. California, 386 U.S. 18, 24 (1967)).
98. Id. at 1580.
99. Id.

100. Lakes v. State, 244 Ga. 217, 259 S.E.2d 469 (1979).
101. 411 U.S. 307 (1985).
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unconstitutionally shifted the burden of persuasion to the defendant on
the issue of intent.0 2 The court said that the assertedly curative instruc-
tion on intent only contradicted the mandatory presumption the trial
court had created, without explaining the curative instruction's impact
and applicability.'0 3 The court noted that the assertedly curative language
was virtually the same as the insufficient language in Franklin.10' Since
Lakes' intent to kill was at issue in his trial, and defendant offered suffi-
cient evidence to create a reasonable doubt concerning intent (Lakes fired
the fatal shots in the course of a struggle with the victim), the error could
not be harmless.10

In Dobbs v. Kemp,'" a jury found defendant guilty of aggravated as-
sault, armed robbery, and murder in Walker County, Georgia on May 22,
1974, and the judge sentenced him to death. 07 The evidence adduced at
trial showed that the defendant struck one victim, Foster, several times
with the butt of a shotgun, rendering her unconscious; shot at a by-
stander; and then killed the other victim, Sizemore, by firing a shot into
his stomach from close range.108

The trial judge charged

I... charge you that the acts of a person of sound mind and discretion
are presumed to be the product of a person's will, but this presumption
may be rebutted. I charge you that a person of sound mind and discre-
tion is presumed to intend the natural and probable consequences of his
act, but this presumption may be rebutted."

The trial court also charged, "Intent may be inferred from the proof
and circumstances or by acts and conduct or it may be presumed when it
is the natural and necessary consequences of the act."'110 The district
court granted habeas relief, ruling that the trial court's instruction re-
garding intent was impermissible burden shifting under Sandstrom."'

The Eleventh Circuit agreed with the district court's Sandstrom find-
ing, noting that the charge was identical to the charge disapproved in
Franklin."2 The permissive presumption created by the second portion of
the intent charge did not cure the unconstitutional burden-shifting in-

102. 779 F.2d at 1581.
103. Id.
104. Id. (citing 471 U.S. at 311-12).
105. Id. at 1583-84.
106. 790 F.2d 1499 (11th Cir. 1986).
107. Id. at 1502.
108. Id. at 1508-09.
109. Id. at 1507.
110. Id.
111. Id. (citing 442 U.S. 510 (1979)).
112. Id. at 1507 (citing 471 U.S. at 316).
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structions."' Nevertheless, the Eleventh Circuit found the Sandstrom er-
ror harmless, opining that the evidence in the record negated any reason-
able doubt concerning intent. "'

On remand from the United States Supreme Court,"' the court of ap-
peals in Thomas v. Kemp"' found that the trial court's improper jury
instruction in a felony murder case was harmful error under Rose v.
Clark.27 In Rose, the Supreme Court held that an unconstitutional bur-
den-shifting instruction under Sandstrom could still be harmless error if
the evidence was so dispositive of the defendant's intent that the review-
ing court can say beyond a reasonable doubt that it did not affect the
jury's judgment.'"

In Thomas, the trial court had instructed the jury that (1) if one's mind
is so impaired that he is incapable of forming the intent to do the act
charged, he is not criminally responsible for the act; (2) defendant may
rebut the presumption that every person is of sound mind; and (3) de-
fendant may rebut the presumption that every person of sound mind in-
tends the consequences of his acts.1" These instructions, the- Eleventh
Circuit said, shifted the burden of proof on the issue of whether Thomas
was of sound mind when he committed the acts.12 0 The reviewing court
could not find beyond a reasonable doubt that the instructions did not
affect the jury's verdict: the charge suggested to the jury that if it could
not decide whether Thomas was drug influenced to the point of being
incapable of forming intent, the state should win.'

C. Collateral Estoppel

During the survey period, the court rejected collateral estoppel defenses
asserted in a handful of cases that merit discussion. In United States v.
Irvin,"2 defendant, the sheriff of Baker County, Georgia, and his deputies
assaulted the victims and forbade them from purchasing liquor at John-
son's package store because Johnson's brother had run against the sheriff
during a recent election campaign." 8

1 The sheriff and others were charged

113. Id. at 1507-08.
114. Id. at 1509.
115. Kemp v. Thomas, 106 S. Ct. 3325 (1986).
116. 800 F.2d 1024 (11th Cir. 1986).
117. Id. at 1025 (citing 106 S. Ct. 3101 (1986)).
118. 106 S. Ct. at 3107.
119. 800 F.2d at 1026.
120. Id.
121. Id.
122. 787 F.2d 1506 (11th Cir. 1986).
123. Id. at 1508-11.
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with conspiracy to violate Johnson's civil rights under 18 U.S.C. § 241.114
The jury acquitted two defendants on this count, but was unable to reach
a verdict on this count for the sheriff and another defendant, Gray.125
The jury acquitted the sheriff and Gray of two substantive counts of vio-
lating 18 U.S.C. § 242."16

The sheriff and Gray were retried on the 18 U.S.C. § 241 count. 27 The
jury acquitted Gray, but found the sheriff guilty. 28 On appeal, the sheriff
argued that the district court erred in denying his motion for acquittal,
asserting collateral estoppel by virtue of the alleged coconspirators' ac-
quittals in the previous trial.'" The court of appeals, however, rejected
this argument, holding that under United States v. Espinosa-Cerpa,1 30

the traditional rule that the crime of conspiracy requires at least two par-
ticipants does not apply when acquittals of a defendant's alleged cocon-
spirators occur in previous trials before different juries."' The court said
that the prosecution presented new evidence at the sheriff's second trial
corroborating the testimony of the other witnesses about the scheme of
harassment.3 2 The application of the traditional rule to previous acquit-
tals would operate as nonmutual collateral estoppel, the court said, mean-
ing the traditional rule would bar relitigation in a later trial of the fact
that the acquittees engaged in a conspiracy with the sheriff.13 3 The fact
that the jury acquitted one of the alleged coconspirators in the same trial
in which it convicted defendant did not provide a reason to create an
exception to Espinosa-Cerpa.'" Provided some of the alleged coconspira-
tors were acquitted in a prior trial by a different jury, Espinosa-Cerpa is
applicable, the court held.135

In United States v. Gornto,'" defendant was charged with importing
marijuana, possession of marijuana with intent to distribute, conspiracy
to import marijuana, and conspiracy to possess marijuana.1 37 The jury
found him not guilty on the importation and possession charges, but it
could not agree on the conspiracy charges. The trial court declared a mis-

124. 18 U.S.C. § 241 (1982).
125. 787 F.2d at 1511.
126. 18 U.S.C. § 242 (1982).
127. 787 F.2d at 1511.
128. Id. at 1512.
129. Id.
130. 630 F.2d 328 (5th Cir. 1980).
131. 787 F.2d at 1512.
132. Id. at 1513.
133. Id.
134. Id. at 1513-14.
135. Id. at 1514.
136. 792 F.2d 1028 (11th Cir. 1986).
137. Id. at 1030.
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trial. 138 Upon retrial, the jury convicted defendant on the importation
charge, but acquitted him of conspiracy to possess with intent to
distribute. '3

The Eleventh Circuit held that defendant's acquittal on the substan-
tive counts at the first trial did not foreclose his retrial on the conspiracy
counts.'40 The court distinguished Gornto from United States v.
Larkin,'4 in which the Fifth Circuit held that a retrial of a defendant on
conspiracy counts would violate the doctrine of collateral estoppel.1"2 Un-
like Larkin, Gornto was charged with actually committing substantive
crimes, as well as with criminal conspiracy. 4

3 Gornto's acquittal on the
substantive counts was not necessarily conclusive that he was not a mem-
ber of the conspiracy. "

United States v. DeMarco 14 was another conspiracy case. The jury ac-
quitted DeMarco of conspiracy to commit fraud under 18 U.S.C. §
2314. ' The indictment covered a period between January 1980 and June
1982."' The court dismissed a second indictment without prejudice. In
May 1984, however, the government indicted DeMarco again for violating
18 U.S.C. § 2314. This indictment alleged in seven counts that between
March 1980 and August 1980, defendant transported more than $5,000 in
interstate commerce, knowing the money was taken by fraud. DeMarco
filed a motion to -dismiss, asserting that double jeopardy and
prosecutorial vindictiveness barred prosecution." 8 The district court
ruled that the government was collaterally estopped from introducing evi-
dence of a conspiracy at the second trial, but was not barred from re-
trying DeMarco on the substantive charges of violating 18 U.S.C. §
2314.' The Eleventh Circuit affirmed, holding that DeMarco's acquittal
on the conspiracy charges did not stop the government from prosecuting
for a violation of the statute that was the object of the conspiracy.'"

D. Double Jeopardy

The captain of the British vessel Mrs. White met a fate similar to that

138. Id.
139. Id.
140. Id. at 1031.
141. 605 F.2d 1360 (5th Cir. 1979), modified on rehearing, 611 F.2d 585 (5th Cir. 1980).
142. 605 F.2d at 1369-70.
143. 792 F.2d at 1036.
144. Id.
145. 791 F.2d 833 (11th Cir. 1986).
146. 18 U.S.C. § 2314 (1982).
147. 791 F.2d at 835.
148. Id.
149. Id.
150. Id. at 836-37.
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which befell DeMarco. In United States v. Vidal-Hungria,"' the captain
and seven crew members were indicted for possessing twenty-three tons
of marijuana with intent to distribute within the customs waters of the
United States.""' When the government rested its case, the captains filed
a Brady" motion requesting release of information that the United
States Coast Guard had received from the British Virgin Islands indicat-
ing that Mrs. White was not a British vessel on the date the Coast Guard
boarded it.'" After conducting an investigation, the government conceded
this point. Accordingly, the district court terminated the case against the
captain and ordered his immediate release.155

On the same day, however, the government obtained a new indictment,
identical to the first indictment, except that the substantive charge was
changed to read "a vessel subject to the jurisdiction of the United States
on the high seas."'" All eight defendants-the captain and his seven crew
members-were convicted on this indictment.' 7 The captain argued vig-
orously that the government prosecuted him twice for the same offense.
The Eleventh Circuit, however, pointed out that 21 U.S.C. § 955a(a)-
(d) 158 state separate offenses for which the government may obtain sepa-
rate convictions.159 The court said that there was no indication that Con-
gress intended that an agreement to participate in a conspiracy to commit
more than one of the proscribed offenses should constitute merely one
crime.160

In United States v. Fiallo-Jacome,'" a jury found Fiallo-Jacome guilty
of two counts of possession of a controlled substance (cocaine) with intent
to distribute, one count of conspiracy, one count of distribution of a con-
trolled substance (cocaine), and two counts of using a telephone to facili-
tate a felony.162 He received consecutive sentences for the two possession
charges, one of which (Count Two) related to continuous possession over
a four-month period in Miami and elsewhere in the Southern District of
Florida, while the other count (Count Three) related to possession of co-
caine on a specific date in Plantation, Florida.16 3 The Eleventh Circuit

151. 794 F.2d 1503 (11th Cir. 1986).
152. Id. at 1507.
153. See Brady v. Maryland, 373 U.S. 83 (1963), and infra note 211.
154. 794 F.2d at 1508.
155. Id. at 1508-09.
156. Id. at 1509.
157. Id.
158. 21 U.S.C. § 995a(a)-(d) (1982).
159. 794 F.2d at 1510.
160. Id. at 1509-11.
161. 784 F.2d 1064 (11th Cir. 1986.
162. Id. at 1065.
163. Id. at 1065-66. When the smoke cleared, Fiallo-Jacome had received a 28-year

[Vol. 381154



CRIMINAL PROCEDURE

held that the consecutive sentences received for the two possession
charges constituted double- jeopardy'' under Blockburger v. United
States.166 Simply stated, the Blockburger test is whether each charge "re-
quires proof of an additional fact which the other does not."1"

The court found that Count Two encompassed Count Three.167 The
date and place of possession specified in Count Three fell within the time
period and the area specified in Count Two. Moreover, all the contraband
was stored together, and it was impossible to distinguish the cocaine men-
tioned in Count Three from the cocaine stored at another defendant's
Miami apartment.'" The evidence did not indicate that the kilogram
transported to Plantation, Florida had been kept at a location other than
the other defendant's Miami apartment. 16"

E. Self-Incrimination

Next to not getting paid by a client, nothing is quite so frustrating to
the defense lawyer as being retained after the client has already incrimi-
nated himself or herself. At this point, the damage is usually irreparable,
and the lawyer spends the majority of trial preparation figuring out how
to explain the defendant's explanation for the crime. Hence, imagine the
plight of defendant's lawyer in United States v. Hicks.'" While staying
at the 'Federal Hilton,' Hicks 'sang' to an informant, who just happened
to be in federal custody to investigate another matter.' The government,
thus, fortuitously received defendant's jailhouse confession. Government
agents involved in Hick's prosecution testified that they were unaware
that the informant was in custody until after her conversation with
Hicks.

1
7
2

At Hick's trial, the informant testified that she was motivated by a sub-
stance abuse problem in her family.' On appeal, the Eleventh Circuit
said this self-initiated 'crusade' against drug trafficking did not transform
the informant into an 'informant-at-large', 7 4 as in United States v.
Sampol,175 in which the informant's sentence depended upon the quan-

prison sentence, a $100,000 fine, and a 20-year special parole term.
164. Id. at 1066-67.
165. 284 U.S. 299 (1932).
166. Id. at 304.
167. 784 F.2d at 1066-67.
168. Id. at 1067.
169. Id.
170. 798 F.2d 446 (11th Cir. 1986).
171. Id. at 447-48.
172. Id. at 448-49.
173. Id. at 449.
174. Id.
175. 636 F.2d 621 (D.C. Cir. 1980).
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tity of information he gave to the prosecutor. 17

Of course, Hicks did not help matters by keeping a diary, which gov-
ernment agents seized at the time of Hicks' arrest. 177 The diary reflected
small cocaine transactions and was relevant to Hicks' intent. 78 Thus, the
district court admitted the diary as extrinsic evidence under Federal Rule
of Evidence 404(b) .79 The Eleventh Circuit held that the fact that the
amounts listed in the diary were substantially smaller than the quantity
the government charged defendant with importing was irrelevant, since
the extrinsic evidence and charged offenses showed a similar willingness
to traffic in cocaine.1 80 Furthermore, the probative value was not substan-
tially outweighed by the prejudicial effect of this evidence. 8 ' The govern-
ment's need for the evidence of the defendant's intent was more impor-
tant that the possibility of the jury convicting the defendant for
extraneous offenses or of being misled or confused.'2

F. Due Process-Sodomy

Although beyond the scope of this Article, the United States Supreme
Court's decision in Bowers v. Hardwick8 3 deserves honorable mention in
the bedtime reading category. In Bowers, a civil case, the Supreme Court
held that the United States Constitution does not confer on homosexuals
a fundamental right to engage in sodomy. 84

In August 1982, Hardwick was charged with violating section 16-6-2 of
the Official Code of Georgia Annotated"8 by committing an act of sodomy
with another adult male in the bedroom of Hardwick's home.'88 After a
preliminary hearing, the district attorney decided not to present the case
to the grand jury unless further evidence developed. 87 Hardwick and a
married couple, John and Mary Doe, then filed suit in the United States
District Court for the Northern District of Georgia, challenging the con-
stitutionality of the statute insofar as it criminalized consensual sod-
omy.'88 The district court granted the defendants' motion to dismiss

176. Id. at 638.
177. 798 F.2d at 450.
178. Id. at 451.
179. FED. R. EVID. 404(b).
180. 798 F.2d at 451.
181. Id. at 452.
182. Id.
183. 106 S. Ct. 2841 (1986).
184. Id. at 2843.
185. O.C.G.A. § 16-6-2 (1982).
186. 106 S. Ct. at 2843.
187. Id. at 2842.
188. Id.

1156 [Vol. 38



CRIMINAL PROCEDURE

Hardwick's suit for failure to state a claim.' 89 The Eleventh Circuit re-
versed, holding the statute violates the fundamental rights of homosexu-
als." 0 On certiorari, the Supreme Court reversed the Eleventh Circuit.

Writing for the plurality (the case was decided by a five-to-four vote),
Justice White pointed out that none of the rights announced in prior
United States Supreme Court cases dealing with family, marriage, or pro-
creation bore any resemblance to the claimed constitutional right of
homosexuals to engage in acts of sodomy.1 91 Moreover, any claim that
these cases, nonetheless, stood for the proposition that any kind of pri-
vate sexual conduct between consenting adults is constitutionally insu-
lated from state proscription, was unsupportable. 12 The Supreme Court
was simply unwilling to announce a fundamental right to engage in homo-
sexual sodomy.193

The plurality pointed out that the proscription against homosexual
sodomy conduct has ancient roots.' Sodomy was a criminal offense at
common law, and the original states forbade the act of sodomy at the
time they ratified the Bill of Rights.1 9

The Supreme Court also was not inclined to take a more expansive
view of its authority to discover new fundamental rights embedded in the
due process clause."96 The Supreme Court is the most vulnerable and
comes nearest to illegitimacy, Justice White wrote, when it deals with
judge-made constitutional law that has little or no cognizable roots in the
language or design of the Constitution." 7

Predictably, Chief Justice Burger filed a concurrence.' 8 The Chief Jus-
tice said that to hold that an act of homosexual sodomy was somehow
protected as a fundamental right "would be to cast aside millenia of
moral teaching."'99

Justice Powell wrote in concurrence that the eighth amendment might
have protected plaintiff.20 Under section 16-6-2 of the Official Code of
Georgia Annotated,20 ' the sentencing judge may imprison a convicted de-

189. Hardwick v. Bowers, No. 83-0273A (N.D. Ga. April 22, 1983).
190. Hardwick v. Bowers, 760 F.2d 1202 (1985), rev'd, 106 S. Ct. 2841 (1986).
191. 106 S. Ct. at 2843.
192. Id. at 2843-44.
193. Id. at 2844.
194. Id.
195. Id.
196. Id.
197. Id. at 2845.
198. Id.
199. Id. at 2847 (Burger, C.J., concurring).
200. Id.
201. Id. (Powell, J., concurring),
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fendant for up to twenty years.2 0 2 Justice Powell indicated that such a
sentence would have been excessive, but the issue was not before the Su-
preme Court.20 3

Justice Blackmun argued in dissent that Hardwick stated a cognizable
claim that section 16-6-2 interferes with the constitutionally protected in-
terests in privacy and freedom of association.2 04 The right of an individual
to conduct intimate relationships in the intimacy of his or her own home
is the heart of the Constitution's protection of privacy, Justice Blackmun
wrote.2"5 Depriving individuals of the right to choose for themselves how
to conduct their intimate relationships poses a far greater threat to the
values most deeply rooted in our nation's history than nonconformity
could ever do, he concluded."

In his dissent, Justice Stevens said that Georgia clearly may not totally
prohibit the conduct proscribed by section 16-6-2.107 The Supreme
Court's prior cases established that the state may not prohibit sodomy
within "'the sacred precinct of marital bedrooms' ,,20 or even between
unmarried heterosexual adults, Justice Stevens wrote.2 0 '

E. Discovery

In United States v. Severdija,210 defendant actually obtained a new
trial due to a Brady2" violation. Severdija was the captain of a vessel
anchored off the Mysterioso Banks in the Caribbean Sea and upon which
Coast Guard officers found 8,000 pounds of marijuana.1 Ensign Barker,
a member of the Coast Guard boarding party, prepared a handwritten
report about boarding the vessel and interviewing defendant.21 3 This re-
port, however, was not released to defendant until after the jury had re-
turned a guilty verdict (of possession of marijuana with intent to dis-
tribute and conspiracy) and defendant had appeared before the court for

202. O.C.G.A. § 16-6-2(b) (1982).
203. 106 S. Ct. at 2847-48.
204. Id. at 2849-50 (Blackmun, J., dissenting).
205. Id. at 2853.
206. Id. at 2856.
207. Id. at 2858-59 (Stevens, J., dissenting).
208. Id. at 2858 (quoting Griswold v. Connecticut, 381 U.S. 479, 485 (1965)).
209. Id. (citing Eisenstadt v. Baird, 405 U.S. 438, 453 (1972)).
210. 790 F.2d 1556 (lth Cir. 1986).
211. In Brady v. Maryland, 373 U.S. 83 (1963), the Supreme Court held that to prove a

violation of due process resulting from the prosecution's withholding evidence, a criminal
defendant must demonstrate (1) that the prosecution suppressed evidence; (2) that the evi-
dence suppressed was favorable to the defendant or exculpatory; and (3) that the evidence
suppressed was material. Id. at 86-88.

212. 790 F.2d at 1558.
213. Id. at 1557.
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sentencing. 1 4 The district court had issued a standing discovery order re-
quiring the government to release all Brady material as it became
available.

2 16

The Eleventh Circuit emphasized that there was no evidence that de-
fendant knew Ensign Barker had recorded defendant's statements.2 1 6

Moreover, the only material issue in dispute at trial was defendant's state
of mind: whether he knowingly and intentionally conspired to possess and
distribute marijuana.2 1 The statement recorded by Ensign Barker pro-
vided independent evidence of defendant's state of mind as expressed by
his deeds and words to a third party prior to his arrest.2 8 Thus, the state-
ment was both material and favorable to the defense.2 1' Defendant as-
serted a lack of intent to commit the offenses charged.2 0 He testified that
he first discovered marijuana when another vessel that was supposedly
taking on water began loading its cargo onto his ship. He then alerted the
Coast Guard that there was marijuana on his vessel.221 Ensign Barker's
report indicated that defendant communicated to Coast Guard officials
his suspicion that marijuana then on his vessel would be on a boat enter-
ing the area soon, and that he suggested the Coast Guard personnel re-
main in the area "because the fishing would be good. 2 2 Thus, the Elev-
enth Circuit concluded, under United States v. Bagley,22

3 there was a
reasonable probability that the outcome of the trial would have been dif-
ferent had the jury heard this evidence.2 24

II. SIXTH AMENDMENT

A. Ineffective Assistance of Counsel

The ineffective assistance of counsel claim arose in no fewer than
thirty-eight cases before the Eleventh Circuit in 1986. In two of the cases,
the court of appeals approved the district court's grant of habeas corpus
relief based upon ineffective assistance of counsel.21

214. Id. at 1559.
215. Id. at 1557.
216. Id. at 1560.
217. Id. at 1559-60.
218, Id. at 1559.
219. Id. at 1560.
220. Id.
221. Id. at 1558.
222. Id. at 1557.
223. 473 U.S. 667 (1985).
224. 790 F.2d at 1560.
225. See Thomas v. Kemp, 796 F.2d 1322 (11th Cir. 1986); Smith v. Wainwright, 799

F.2d 1442 (11th Cir. 1986).
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In Thomas v. Kemp,'2' Thomas was convicted and sentenced to death
in the Superior Court of Fulton County for the murder of a nine-year-old
boy.'1 7 The district court granted defendant relief on the ground of inef-
fective assistance of counsel at the sentencing phase, holding that defense
counsel's failure to investigate possible sources of mitigation evidence fell
below the objective standard of reasonableness under Strickland v.
Washington.228 The Eleventh Circuit affirmed, basing its holding on the
fact that the defense attorney did not call defendant's mother or other
family members as witnesses, even though they were present at the evi-
dentiary hearing.22' The court of appeals approved the district court's de-
termination that this omission was prejudicial, emphasizing that several
witnesses (including former high school teachers, former employers, and
Thomas' psychiatrist) would have given testimony in mitigation.230 All
would have testified to Thomas' difficult home life, his diligent efforts to
overcome the harsh odds against him, and his constant effort to succeed
in life.231 The Eleventh Circuit said that the purpose of the hearing at the
sentencing phase is for an individualized determination of the penalty,
and without the omitted testimony, the jury had no information upon
which to make an individualized determination. 23 2

Smith v. Wainwright,233 a per curiam decision, concerned a finding of
ineffective assistance at the guilt/innocence phase of the proceedings. In
Smith, the only witness connecting defendant to the crime gave a de-
tailed statement to the police confessing that he (the witness) was the
principal actor in the killing of the victim. 2" Defense counsel, however,
failed to make the jury aware of this confession at any time during the
trial; nor did the defense counsel make the jury aware that the witness
never asserted that defendant was either present or involved in the

226. 796 F.2d 1322 (11th Cir. 1986).
227. Id. at 1324. The Supreme Court of Georgia affirmed in Thomas v. State, 245 Ga.

688, 266 S.E.2d 499, vacated, 449 U.S. 988 (1980). The United States Supreme Court, how-
ever, vacated the death sentence and remanded the case "for further consideration in light
of Godfrey v. Georgia." Thomas v. Georgia, 449 U.S. 988, 988 (1980) (citing 446 U.S. 420
(1980)). On remand, the Supreme Court of Georgia reinstated the death penalty. Thomas v.
State, 247 Ga. 233, 275 S.E.2d 318, cert. denied, 452 U.S. 973 (1981). For further procedural
history, see Thomas v. Zant, 459 U.S. 982 (1982).

228. 796 F.2d at 1324 (citing 466 U.S. 668 (1984)). Strickland established as a measuring
tool for ineffective assistance "an objective standard of reasonableness under prevailing pro-
fessional norms." 466 U.S. at 687.

229. 796 F.2d at 1324-25.
230. Id. at 1325.
231. Id.
232. Id. at 1324-25.
233. 799 F.2d 1442 (11th Cir. 1986).
234. Id. at 1443.
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crime." 6 The only way defendant could have prevailed in this case would
have been to impeach the witness."' Defendant made some effort to im-
peach the witness by demonstrating the witness' lack of integrity, confes-
sion to three murders, and plea bargain with the state. Nothing came to
light, however, to indicate that the witness' story had ever been anything
other than the version he told at trial. Moreover, the state put the wit-
ness' wife on the stand, who testified that the witness had implicated
Smith when the witness first told her about the murders, before he went
to the police. Over objection, the trial court admitted this hearsay as a
prior consistent statement made by the witness, and the state used the
wife's testimony to rebut the defense's attempts to impeach the
witness.

23
7

In upholding the district court's finding of ineffective assistance, the
Eleventh Circuit said the prosecution's use of this prior consistent state-
ment illustrated the value and damaging power of the prior inconsistent
statements that were never disclosed to the jury.'" These prior state-
ments made to the police were remarkably inconsistent with the trial tes-
timony of the witness and his wife.2'9 Thus, the court improperly allowed
the jury to believe that the witness' trial testimony against defendant was
consistent with what he had told the police." 0

In an Alabama murder case, Peoples v. Bowen,' 1 Chief Judge Godbold,
writing for the court, held that the representation of defendant's appel-
late counsel fell below the objective standard of reasonableness under
Strickland.24' At trial, defendant admitted committing two prior felonies,
a drug violation and grand larceny. 4

3 The trial court sentenced him to
twenty years imprisonment."4 Defendant appealed to the Alabama Court
of Appeals on the issues of sufficiency of the evidence and the admissibil-
ity of a single item of evidence.' His trial counsel then withdrew, and
the court appointed new appellate counsel.24" The Alabama appellate
court addressed the issue of sentencing sua sponte.24' It noted that the

235. Id.
236. Id. at 1444.
237. Id,
238. Id.
239. Id.
240. Id.
241. 791 F.2d 861 (11th Cir.), cert. denied, 107 S. Ct. 597 (1986).
242. Id. at 865 (citing Strickland, 466 U.S. 668 (1984)).
243. Id. at 862.
244. Id.
245. Id.
246. Id.
247. Id.
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Alabama Habitual Felony Offender Act z s requires the court to impose a
life sentence or at least ninety-nine years upon a showing of the defend-
ant's conviction of a third felony.2 4 The appellate court then remanded
the case for a new sentencing hearing,25 0 and the trial court resentenced
the defendant to life imprisonment. "'

Unsuccessful federal and state appeals followed.2 5 2 Finally, defendant
filed a pro se petition in the district court, alleging ineffective assistance
of trial counsel.258 The court appointed counsel to represent defendant.2 "
The United States Magistrate addressed the issue of the ineffectiveness
of the prior appellate counsel and found that the appellate counsel had
provided effective assistance.2 5 5 The district court adopted the magis-
trate's finding.2 5 The Eleventh Circuit, however, said that mandatory ha-
bitual felony sentencing was a well settled issue before defendant ap-
pealed to the Alabama Court of Criminal Appeals.2 5 7 The Court also held
that defendant's drug conviction counted as a prior felony and that de-
fendant's own testimony admitting these prior felonies sufficiently proved
their existence. 56

Ironically, the Eleventh Circuit conceded that defendant's counsel did
not know the Alabama appellate court would on its own motion remand
for resentencing pursuant to the Habitual Felony Offender Act.2 5 9 Never-
theless, the Eleventh Circuit said that defendant's appellate counsel was
bound to consider and advise defendant of the possible risks that the ap-
peal presented.26 Counsel's failure to do so resulted in defendant's term
of imprisonment being increased from twenty years to life. The court said
this failure satisfied the prejudice element under Strickland2s" and re-

248. ALA. CODE § 13A-5-9(b)(3) (Supp. 1981).
249. Id.
250. 791 F.2d at 862.
251. Id.
252. Id. at 862-65.
253. Id. at 864.
254. Id.
255. Id. at 864-65.
256. Id. at 865.
257. Id. at 866. Indeed, the Alabama Court of Criminal Appeals had held the Habitual

Felony Offender Act was mandatory seven and one-half months before defendant was first
sentenced and 17 months before defense counsel filed his appellate brief. See Watson v.
State, 392 So. 2d 1274 (Ala. Crim. App. 1980); Holley v. State, 397 So. 2d 211 (Ala. Crim.
App. 1981); Aplin v. State, 421 So. 2d 1299 (Ala. Crim. App. 1981).

258. 791 F.2d at 866.
259. Id.
260. Id.
261. Id. The second prong of the Strickland test is that the "defendant [must] show

that there is a reasonable probability that, but for counsel's unprofessional errors, the result
of the proceeding would have been different." 466 U.S. at 669.
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manded the case for issuance of a writ of habeas corpus vacating defend-
ant's life sentence.''

In United States v. Romero, 6" a case concerning conspiracy and pos-
session of cocaine in excess of one kilogram with intent to distribute, the
Eleventh Circuit again seemed to go out of its way to find ineffective as-
sistance. United States Customs agents caught Romero and Steinwachs
when they transported 260 barrels, reportedly containing fruit juice, into
Miami from Columbia.'" In the fruit juice warehouse, Customs agents
found loaded in a vehicle five barrels containing about 105 pounds of co-
caine. The agents searched the warehouse and found an antibugging de-
vice, $1,400 cash in a pair of Steinwachs' jeans, and a vial with traces of
cocaine in Steinwachs' shoulder bag.'6 Steinwachs and Romero retained
the same counsel. On the first day of their trial, the district court dis-
cussed at length possible conflicts of interest inherent in joint representa-
tion.2" The court asked both defense counsel and the prosecutor if they
perceived any potential conflicts and asked defense counsel if he had dis-
cussed the matter with his clients. The court further asked each defend-
ant if he was satisfied that there was no conflict of interest. Steinwachs
and Romero both answered that they wanted their trial attorney to re-
present them.267 After closing arguments the district court again asked
both defendants if they believed their attorney had any conflicts of inter-
est. Both replied, "No," and told the court that they had been adequately
represented.

2"

Apparently, however, Steinwachs was not advised that he had a right to
separate counsel or the specific facts or possible consequences of dual rep-
resentation. 60 Also, the prosecution had considerably more evidence
against Romero than against Steinwachs, and defense counsel represented
the owner of the fruit juice company in a related forfeiture case.7 On
appeal, Steinwachs complained that the unified defense was prejudicial to
him since he could not pursue a 'blame-shifting' defense without infring-
ing on the rights of others whom his attorney represented.7' The Elev-
enth Circuit agreed, holding that Steinwachs' status made the blame-
shifting defense extremely feasible.'27 In addition, the dual representation

262. 791 F.2d at 867.
263. 780 F.2d 981 (11th Cir. 1986).
264. Id, at 983.
265. Id.
266. Id. at 985.
267. Id.
268. Id.
269. Id.
270. Id.
271. Id.
272. Id. at 986.
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affected the introduction of the antibugging device and the sentencing of
Steinwachs.

2 3

Steinwachs' attorney, the court said, labored under an actual conflict of
interest.274 Furthermore, despite the district court's discussion with de-
fendants and counsel, the Eleventh Circuit found that the district court
did not comply with Federal Rule of Criminal Procedure 44(c). 27 ' Rule
44(c) requires the judge to personally advise each defendant in a joint
trial of his or her right to effective assistance of counsel including sepa-
rate representation. The district court's failure to specifically advise
Steinwachs that he had a right to separate counsel under rule 44(c) enti-
tled him to a reversal.21

7

B. Right to Counsel

Of the right to counsel cases considered by the Eleventh Circuit, De-
Angelo v. Wainwright'" merits close attention. Following the drug-re-
lated shooting of defendant, an acquaintance wearing a body wire
clandestinely taped a conversation with defendant in his hospital room.2",
At the time, defendant was neither under arrest nor under police
guard.2 7' While the state trial court ruled the tapes were inadmissible, it
nevertheless allowed the acquaintance to testify concerning the two hos-
pital conversations he had with defendant.2 8

The Eleventh Circuit held that defendant did not have the right to
counsel until adversary judicial proceedings were brought against him.281

The court stated that the Supreme Court views Escobedo v. Illinois8"' "as
an aberration in an otherwise unbroken chain of precedent which holds
that a defendant does not have a constitutional right to counsel until ad-
versary judicial proceedings are brought against him."'" A pivotal ques-
tion arose, however, whether defendant was in custody within the mean-
ing of Escobedo when the acquaintance visited him in the hospital. 2 '
Because the district court did not address this issue, the court of appeals
remanded the case.28

273. Id. at 986-87.
274. Id. at 987.
275. Id. at 985-86. See FED. R. CRIM. P. 44(c).
276. 780 F.2d at 987.
277. 781 F.2d 1516 (11th Cir. 1986).
278. Id. at 1517.
279. Id. at 1519.
280. Id. at 1518.
281. Id. at 1519.
282. 378 U.S. 478 (1964).
283. 781 F.2d at 1519 (citing Kirby v. Illinois, 406 U.S. 682, 688-89 (1972)).
284. Id.
285. Id. at 1520.
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Crutchfield v. Wainwright281 spawned a new rule regarding the right to
counsel for defendants during recesses in their trials. Crutchfield was on
trial for armed robbery with a deadly weapon when the Florida trial judge
instructed Crutchfield's counsel not to talk with him about his testi-
mony.2 87 Crutchfield's counsel did not object, move for a mistrial, or ask if
he could discuss the nontestimonial aspects of the case with defendant.2

After a recess, defendant testified, making statements that indicated he
had no reason to rob or steal.2" After this testimony, the judge sent the
jury out of the courtroom while the prosecutor sought permission to im-
peach defendant by presenting evidence of a prior burglary conviction.
The trial court held that the defendant had 'opened the door' for such
impeachment evidence and granted the prosecutor's request, but denied
defendant's subsequent request to speak with counsel.290 Thereafter, de-
fendant was convicted and sentenced to forty-five years in prison.2"

The United States District Court granted habeas corpus relief on the
basis of Crutchfield's claim that he had been denied assistance of coun-
sel.2 92 The district court had relied on United States v. Conway.2 3 In
Conway, the Fifth Circuit held that "to the extent that the goal of
preventing improper coaching conflicts with the defendant's right to
freely consult with counsel, the conflict must be resolved in favor of the
right to assistance and guidance of counsel." 2

94 In a previous appeal, how-
ever, the Eleventh Circuit panel in Crutchfield had held that Conway had
been implicitly overruled by29 United States v. Cronic296 and Strickland
v. Washington.2 7 The court had reversed and remanded the case for a
hearing on whether the constitutional violation amounted to harmless
error. 

29

In this appeal, the State of Florida contended that the district court
erred in relying on the Conway rule of per se reversal because the correct
standard of review was that found in Strickland v. Washington and
United States v. Cronic. In Cronic, the Supreme Court held that a sixth
amendment claim can only be sufficient without inquiry into counsel's

286. 803 F.2d 1103 (11th Cir. 1986).
287. Id. at 1104.
288. Id.
289. Id. at 1105.
290. Id.
291. Id.
292. Id. at 1106.
293. 632 F.2d 641 (5th Cir. Dec. 11, 1980) (Unit B).
294. 803 F.2d at 1106-07 (citing United States v. Conway, 632 F.2d at 645).
295. 772 F.2d 839, 841-42 (11th Cir. 1985).
296. 466 U.S. 648 (1984).
297. 466 U.S. 668 (1984).
298. 772 F.2d at 843-44.
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actual performance when the circumstances justify a presumption of inef-
fectiveness. 2 9" Crutchfield contended that the district court correctly re-
lied on Conway.300

Upon seeing the case for the second time, the Eleventh Circuit held
that Strickland and Cronic did not overrule or modify Conway; in fact,
the court said that Strickland did not apply because it concerned a claim
of ineffective assistance of counsel, and Crutchfield urged a denial of as-
sistance of counsel.301 Similarly, Cronic did not apply because it merely
forged an exception to the rule in Strickland.3 02

The court then said that since the trial record did not reflect that de-
fendant and his counsel actually desired to confer during recess, defend-
ant was not deprived of his right to assistance of counsel within the
meaning of the sixth amendment.3 03 The court thus overruled Conway to
the extent that it represented that a denial of assistance of counsel is
presumed whenever the trial judge instructs counsel not to confer with
defendant during the recess.3 " In order for such deprivation to rise to the
level of constitutional error, the record must indicate that defendant or
his counsel desired to confer.3 0

5

Dorman v. Wainwright3" concerned a defendant's constitutional right
of self-representation. At the outset of defendant's prosecution for grand
theft, defendant asserted his desire to proceed pro se. The trial court con-
tinually denied defendant this right.30

In federal habeas corpus proceedings, the district court found that de-
fendant clearly invoked his desire to proceed pro se under Faretta v. Cal-
ifornia.3 8 In Faretta, the Supreme Court held that a defendant need only
state his request, either orally or in writing, that the court allow him to be
his own lawyer in such a manner that no reasonable person could deny
that the defendant had made the request.3 " In Dorman, not only did de-
fendant cite Faretta in his sevbral written requests to the trial court, but
he began civil proceedings against the public defender, hoping to create a
conflict of interest that would force the trial judge to discharge the public
defender and allow defendant'to represent himself L

299. 466 U.S. at 662.
300. 803 F.2d at 1106.
301. Id. at 1108.
302. Id.
303. Id. at 1109.
304. Id.
305. Id.
306. 798 F.2d 1358 (11th Cir. 1986).
307. Id. at 1360.
308. Id. at 1364 (citing 422 U.S. 806 (1975)).
309. 442 U.S. at 835.
310. 798 F.2d at 1366-67.

1166 [Vol. 38



CRIMINAL PROCEDURE

Under Eleventh Circuit precedent, once a defendant invokes his right
under Faretta, the trial court must then conduct a hearing on the waiver
of right to counsel to determine if the accused understands the risks of
proceeding pro se.31 ' In Dorman, the trial court held no hearing and made
no findings.312 Citing the Supreme Court's decision in McKaskle v. Wig-
gins, '3 the Eleventh Circuit held that deprivation of this right can never
be harmless, and, thus, by definition, it must be prejudicial. 14

C. Contempt

In United States v. Koblitz, '
5 the bar finally scored a victory in the

age-old conflict with the bench over trial calendars. In Koblitz, the dis-
trict court held two trial lawyers in civil contempt and fined them $2,500
for violating an order directing them either to appear for the trial of their
client's criminal case or to immediately substitute counsel, who was to
appear prepared and ready for trial .31 At the time, the lawyers were in-
volved in a pending criminal trial before another judge in the same dis-
trict court. The Koblitz district court judge had previously postponed the
trial several times, and the interests of justice required the joint trial of
all defendants without further delay."'

The Eleventh Circuit held that the district court could have directed
defendants to engage substitute counsel rather than directing defendants'
lawyers to obtain substitute counsel. 8" Therein lay the error: requiring
defendant's lawyers to obtain replacement counsel for their clients unlaw-
fully interfered with the clients' sixth amendment right to retain counsel
of their choice.31 The clients had expressed a specific desire to retain
their present counsel. 2 0 The district court's order created an inherent
conflict of interest between the lawyers and their clients, the appellate
court said, particularly if the lawyers had received and spent advance
payments of fees from their clients 2

3
1 n United States v. Nunez,22 the

Eleventh Circuit again vacated the criminal contempt conviction of a law-
yer based upon calendar conflicts between the district court judge and

311. Id. at 1366. See United States v. Chaney, 662 F.2d 1148, 1152 (5th Cir. Dec. 7, 1981)
(Unit B).

312. 798 F.2d at 1366.
313. 465 U.S. 168 (1984).
314. 798 F.2d at 1370.
315. 803 F.2d 1523 (11th Cir. 1986).
316. Id. at 1524.
317. Id. at 1528.
318. Id.
319. Id. at 1528-39.
320. Id. at 1526.
321. Id. at 1529-30.
322. 801 F.2d 1260 (11th Cir. 1986).
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defense counsel.3 2 ' Nunez' attorneys', Burstyn and Ociacovski, repre-
sented defendant in a narcotics case in the Southern District of Flor-
ida.32 ' Judge Tidwell of the Northern District of Georgia, who was sitting
in the Southern District of Florida during the weeks .of June 10 and June
17, 1985, was hearing the case. At a status conference, Judge Tidwell in-
formed the attorneys that he had to be back in Atlanta on June 22, 1985.
Counsel agreed that they would all be present on Monday, June 17, 1985,
to begin trial. Burstyn, however, did not appear. Ociacovski stated that
he was standing in for Burstyn who would return on the following day.
Ociacovski told Judge Tidwell that he had never tried a jury case, but
that the client agreed to have Ociacovski represent him on the first day of
the proceedings. Judge Tidwell was dissatisfied with these responses and
directed Ociacovski to confer with the client, which he did out of the
court's presence. Ociacovski then told the court that the client preferred
that Burstyn be present.32 5

Judge Tidwell sua sponte continued the trial until the next morning at
nine o'clock and directed that Burstyn personally appear .32 On June 18,
Burstyn arrived at 9:15 a.m.3 27 Judge Tidwell held him in contempt for
not informing the court that he had a long-standing deposition in Chicago
on June 17. Judge Tidwell denied Burstyn's request for bond or a stay of
the order and incarcerated him. The trial was continued indefinitely.3 s

When the court filed its written order of contempt, Burstyn filed a no-
tice of appeal. 32 Later that day, however, Judge Tidwell gave Burstyn the
opportunity to consider withdrawing the notice of appeal and allowed
him to be released on $500 bond. At a subsequent hearing on June 20,
Burstyn, represented by counsel, stated that he would not withdraw his
notice of appeal. The district court heard no evidence in mitigation, since
it was then without jurisdiction of the matter, and the bond was
continued.

3 3 0

On appeal, the Eleventh Circuit sympathized with Judge Tidwell, but
vacated Burstyn's conviction and remanded the matter for proceedings
consistent with Federal Rule of Criminal Procedure 42(b). 3

" The court
said Judge Tidwell was aware of the reasons for Burstyn's absence before
judging him to be in contempt.3 32 Apparently, though, there was some

323. Id. at 1266.
324. Id. at 1261.
325. Id.
326. Id. at 1261-62.
327. Id. at 1262.
328. Id.
329. Id.
330. Id. at 1263.
331. Id. at 1265. See FED. R. CriM. P. 42(b).
332. 801 F.2d at 1264.
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dispute whether defendant had an eleventh-hour change of heart regard-
ing his representation by Ociacovski on the first day of the proceedings.
The court of appeals said this situation was exactly the type in which
Burstyn could benefit from the opportunity to obtain counsel, prepare a
defense, and present witnesses such as defendant, whose unexpected pref-
erence for Burstyn's presence precipitated the contempt finding. 3

D. Disqualification

In In re Paradyne Corp.,34" the court of appeals, in an extraordinary
move, issued a writ of mandamus to restrain the district court from pro-
posed actions in response to government motions for disqualification of
defense counsel. The Paradyne Corp. was indicted in December 1985 for
conspiring to defraud the government.3 " The indictment alleged the cor-
poration falsely represented that it had an available computer system
that would meet the requirements of the Social Security Administration.
In two previous civil suits against Paradyne, plaintiffs had raised similar
allegations. The government filed a motion to disqualify Paradyne's de-
fense counsel due to alleged conflicts of interest. The government alleged
that defense counsel faced conflicts of interest because they may have
received information from Paradyne's civil counsel that was subject to the
attorney-client privilege of unindicted 'targets' of a criminal investiga-
tion.83 6 The government presented these accusations in its motion and in
an ex parte presentation to the district court.8 7 The court proposed in
camera interrogations of potential witnesses, defendants, their attorneys,
and government personnel involved in the case. These hearings would be
similar to a grand jury hearing outside the presence of counsel or
witnesses.

336
Paradyne and eight individual co-defendants filed a petition for man-

damus with the Eleventh Circuit.3 39 The Eleventh Circuit expressed its
strong disapproval of the district court's actions, holding that the district
court's program of in camera ex parte inquisitions was unprecedented
and "so clearly at odds with the principles of the open, adversarial system
of justice guaranteed by our Constitution that the district court's contem-
plated actions without question endanger the defendants' rights." 4° As-
suming arguendo that the government's allegations were true, that de-

333. Id.
334. 803 F.2d 604 (11th Cir. 1986).
335. Id. at 605.
336. Id. at 606.
337. Id. at 607.
338. Id.
339. Id. at 605.
340. Id. at 608.
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fense counsel possessed information subject to the attorney-client
privilege of various witnesses and defendants, the Eleventh Circuit held
that the current defense counsel would not suffer any conflicts of interest
arising from the possession or use of privileged information that counsel
no longer directly participating in the case disclosed.3"

E. Jury Trial

Jury issues cropped up constantly during 1986. Here are the highlights:

Jury Selection. In Spencer v. Kemp,k 2 an en banc decision, the
Eleventh Circuit held that the district court erred in not holding an evi-
dentiary hearing on the merits of defendant's challenge to the array of
the traverse jury.3 8 Defendant was convicted of murder and sentenced to
death in 1975.344 In Spencer v. State,3 "5 the Georgia Supreme Court af-
firmed his conviction and death sentence."" After an evidentiary hearing
in 1977, the state denied habeas corpus relief."' In 1979, the United
States District Court for the Southern District of Georgia denied a writ of
habeas corpus.3' 8 Defendant appealed to the Eleventh Circuit.3 49 The
Eleventh Circuit panel remanded two of defendant's claims to the district
court for further evidentiary hearings.350 The case then found its way up
to the Eleventh Circuit again for a rehearing en banc, inter alia, on the
application of the Georgia death penalty and the composition of defend-
ant's jury.851

First, the Eleventh Circuit held that the district court properly denied
the defendant's request for an evidentiary hearing on Professor David C.
Baldus' study of Georgia's capital sentencing patterns showing racial dis-
crimination.3 3

. In McCleskey v. Kemp, 3
5
3 the Eleventh Circuit had previ-

ously held that the Baldus study was legally insufficient to support an
eighth or fourteenth amendment challenge to the alleged discriminatory

341. Id.
342. 781 F.2d 1458 (11th Cir. 1986) (en banc).
343. Id. at 1461.
344. Id. at 1459.
345. 236 Ga. 697, 224 S.E.2d 910 (1976), cert. denied, 429 U.S. 932 (1976).
346. Id. at 703, 224 S.E.2d at 915.
347. Spencer v. Hopper, 243 Ga. 532, 532, 255 S.E.2d 1, 2, cert. denied, 444 U.S. 885

(1979).
348. 781 F.2d at 1460.
349. Spencer v. Zant, 715 F.2d 1562 (11th Cir.), reh'g granted, 715 F.2d 1583 (11th Cir.

1983), rev'd, Spencer v. Kemp, 781 F.2d 1458 (11th Cir. 1986) (en banc).
350. 715 F.2d at 1562, 1583.
351. 781 F.2d at 1460.
352. Id. at 1461.
353. 753 F.2d 877 (11th Cir. 1986) (en banc).
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application of the Georgia capital sentencing system3" Furthermore, de-
fendant did not allege an intentional or purposeful discrimination in his
sentencing.

31
As for the challenge to the array, Georgia law rather than federal proce-

dural law controlled because defendant was using a federal habeas corpus
proceeding to challenge the constitutionality of his state court conviction.
Under Georgia law, defendant should have raised his challenge to the
composition of the traverse jury prior to the commencement of trial.35
Defendant alleged blacks and women were grossly underrepresented on
the Burke County, Georgia array from which his jury was drawn; how-
ever, he filed his pro se motion challenging the array after the trial
began. 367

The Eleventh Circuit found, however, that the Supreme Court of Geor-
gia erred in retroactively applying the waiver provision of the 1975
amendment to section 9-14-42 of the Official Code of Georgia Anno-
tated8" to defendants' traverse jury array challenge."" This amendment
to the statute exempting challenges to the composition of grand or trav-
erse juries was ineffective until several months after defendant's trial.3 1

*

Courts may not deny a federal habeas corpus defendant federal review of
a federal constitutional claim based upon a state procedural ground that
is manifestly unfair. Thus, the Eleventh Circuit held that defendant
should be allowed to raise his jury array issue of federal habeas corpus in
district court, despite the district court's finding that his challenge was
untimely and, thus, barred by procedural default.36 The Eleventh Circuit
declared that when state law waiver rules are more lenient in state habeas
corpus proceedings than in direct appeals, it is inappropriate to hold fed-
eral habeas corpus defendants to more rigorous state law direct appeals
standards. 3"2

Peremptory Challenges. On motion for rehearing in United States
v. Dennis,3

3 a narcotics case, the Eleventh Circuit said defendants failed
to make out a prima facie case of purposeful discrimination by the gov-

354. 781 F.2d at 1461 (citing McCleskey v. Kemp, 753 F.2d 877, 899 (1985)).
355. 781 F.2d at 1461.
356. Id. at 1463-65 (citing Holsey v. State. 235 Ga. 270, 219 S.E.2d 374 (1975); Young v.

State, 232 Ga. 285, 206 S.E.2d 439 (1974); Cobb v. State, 218 Ga. 10, 126 S.E.2d 231 (1962)).
357. Id.
358. Act of April 24, 1975, No. 628, §§ 1-5 Ga. Laws 1143 (codified at O.C.G.A. § 9-14-42

(Supp. 1986) previously GA. CODE ANN. § 50-127 (Harrison 1935)).
359. 781 F.2d at 1468-69.
360. Id.
361. Id. at 1470-71.
362. Id. at 1469.
363. 804 F.2d 1208 (lth Cir. 1986).
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ernment in using its peremptory challenges to strike three black males
from the jury panel."" The court ruled that the test to determine whether
defendants were members of a 'cognizable racial group' under Batson v.
Kentucky3s a is the test the Supreme Court applied in Castanada v. Par-
tida.s44 A cognizable racial group is one that is a recognizable, distinct
class, singled out for different treatment under the laws, as written or
applied. 3 7 For purposes of analysis in Dennis, the relevant cognizable ra-
cial group was the group of blacks generally, and not just black males.
The group of blacks generally clearly qualified under the Castanada defi-
nition. The defendants, however, failed to show that black males consti-
tute a distinct recognizable subclass of individuals who have been singled
out for different treatment under the laws: not simply as blacks, but as
black males. 368 The Eleventh Circuit felt that it would be inappropriate
to narrow the cognizable racial group to include only black males and
exclude black females. 3

Turning to the merits of defendants' claim, the Eleventh Circuit said
the government obviously did not attempt to exclude all blacks, "or as
many blacks as it could from the jury." 70 The government utilized only
three of its six peremptory challenges allowed during jury selection and
used only one of the two challenges to alternates allowed.371 While the
government used two of the three peremptory challenges to strike blacks
and one alternate challenge to strike a black, the jury included two
blacks.3 7 2 Moreover, two of the stricken black venire persons had previ-
ously been victims of burglaries, and one had testified for the government
in the past.37 3

Jury Misconduct. In United States v. Heller,37 ' the court considered
allegations of jury misconduct in the form of racial and religious slurs by
jurors in an appeal of a Miami civil trial attorney from his conviction for
tax evasion and three counts of falsely subscribing to an income tax re-

364. Id. at 1210.
365. 106 S. Ct. 1712 (1986). In Batson, the Supreme Court held, "Purposeful racial dis-

crimination in selection of the venire violates a defendant's right to equal protection." Inter-
estingly, under Batson, the striking of one black juror for a racial reason violates the Equal
Protection clause, even when other black jurors are seated, and even when valid reasons for

the striking of some black jurors are shown.
366. 804 F.2d at 1210 (citing 430 U.S. 482 (1977)).
367. Id.
368. Id.
369. Id.
370. Id. at 1211.
371. Id. at 1210.
372. Id. at 1210-11.
373. Id. at 1211.
374. 785 F.2d 1524 (l1th Cir. 1986).
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turn. Heller was convicted following a twelve-week jury trial.3" One day
after the jury deliberations began, the foreperson sent out a note asking
the district court's indulgence regarding perceived juror abuses. Upon the
judge's receipt of the note, defendant moved for a mistrial, and the judge
halted the jury deliberations.""' The court then conducted an individual
voir dire in which jurors admitted making and hearing numerous slurs
against Jews and blacks generally. Jurors also admitted making slurs
against defendant, who was Jewish. In addition, one juror sought an opin-
ion on an issue in the case from a neighbor who was an accountant, in
direct contravention of the district court's order.3 7 The jurors, however,
assured the judge that they would not let these prejudicial comments in-
fluence their deliberations, and the judge permitted the jurors to continue
their deliberations over defense motions for mistrial. 76 The Eleventh Cir-
cuit reversed, holding that the district court's refusal to declare a mistrial
was a clear abuse of its discretion.37" Writing for the court, Circuit Judge
Tuttle said that it was inconceivable that the jurors could have expunged
themselves of the taint of anti-Semitism by merely denying that they
would allow their earlier prejudiced comments to influence their verdict
deliberations.380 Judge Tuttle noted that the religious prejudice displayed
by the jurors was shocking to the conscience and damaging to the public
confidence in our system of justice. To affirm the conviction based on the
jury's verdict would be an affront to justice.3 8 ' In addition, the court
stated that the 'presumption of guilt' among some of the jurors at the
beginning of the trial provided an alternative ground for reversal.s Fi-
nally, the one juror's solicitation of extraneous evidence and communica-
tion to other jurors was highly improper and an independent ground for
reversal in and of itself.38

3

In United States v. Bollinger,s" still another cocaine and marijuana
case, the Eleventh Circuit flatly rejected a claim of juror misconduct be-
cause the defense attorney failed to notify the trial court prior to the

375. Id. at 1525.
376. Id.
377. id. at 1525-26.
378. Id. at 1526-27.
379. Id. at 1527-28.
380. Id. at 1527.
381. Id. at 1529.
382. Id. at 1528.
383. Id. But cf. United States v. Jonas, 786 F.2d 1019 (11th Cir. 1986), in which the

Eleventh Circuit found the district court did not abuse its discretion in failing to dismiss a
juror who informed the court on the sixth day of trial that he had "pretty well made up
[his) mind about it." On the seventh day, the juror reassured the trial court he could keep
an open mind. Id. at 1022.

384. 796 F.2d 1394 (11th Cir. 1986).
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jury's verdict.8s 5 The evidence of misconduct in Bollinger was that a juror
had read a newspaper article incriminating one defendant, de la
Fuente.' De la Fuente's attorney learned of the juror's misconduct dur-
ing the middle of the jury deliberations."' The juror had discussed the
case with his neighbor while the trial was in progress, stating that de la
Fuente was guilty, even though all the evidence had not been presented.
The jury did not return its verdict until three days later, yet the attorney
did not notify the court of the possible juror taint until he filed a motion
for new trial fifteen days after the verdict. "Such neglect is inexcusable,"
Judge Clark declared.""

Similarly, defendant was unsuccessful in United States v. Cole.", De-
fendant was convicted of interstate transportation of a stolen motor vehi-
cle.39 Cole's attorney used a peremptory challenge to strike a Mr. Wigg,
whose place was taken by a Ms. Platt. After peremptory challenges were
completed, the district court read the jury list to the attorneys and di-
rected the challenged jurors by name to take their seats. Inadvertently,
the court did not call the names of jurors Wigg or Platt. No one called the
court's attention to this oversight, and the trial proceeded. After the jury
returned a verdict of guilty, the jury was polled and the mistake was dis-
covered.'" Oddly enough, the clerk had noted that Platt was listed as
being in that seat, but it was actually Wigg.392 Neither party spoke when
the court asked if they objected to Wigg's presence on the jury. Later,
though, the defense attorney said he had not noticed the error because he
was taking notes.38 "

The Eleventh Circuit held, however, that defendant had a duty to ad-
vise the court that the jury contained the challenged juror.'" Defendant's
counsel had an opportunity to compare the court's directions with the list
of jurors and to compare the gender of the jury composition during
trial."" Moreover, defendant did not show that the error created substan-
tial prejudice; hence, the district court's denial of the defendant's motion

385. Id. at 1401.
386. Id. at 1399.
387. Id. at 1400.

388. Id.
389. 796 F.2d 380 (11th Cir. 1986).
390. Id. at 380.
391. Id. at 380-81.

392. Id. at 380.
393. Id.

394. Id.

395. Id. at 381-82.
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for new trial was proper.39s

Verdict. Under "exceptional circumstances," a defendant may waive
the right to an unanimous jury verdict in a federal criminal case, the
Eleventh Circuit held in Sanchez v. United States.9 7 In Sanchez, de-
fendants were charged with conspiracy and possession with the intent to
distribute 31,000 pounds of marijuana.298 After two days of deliberation,
the jury informed the court it was unable to reach a decision. At an evi-
dentiary hearing, defense attorneys testified that their clients would be
willing to stipulate to a nonunanimous verdict. Their strategy was based
on the willingness of the trial court to grant appeal bonds and release
defendants from jail during a probable two-year appellate process.3" The
defense counsel believed at this point they had a good chance of a suc-
cessful appeal.4 0 0

A mass colloquy transpired between the court, nine defense attorneys,
and their twenty-nine clients, several of whom spoke only Spanish. Fol-
lowing this, defendants agreed to a nonunanimous verdict. The prosecu-
tor informed the court that the government would not object to a verdict
of nine-to-three, ten-to-two, or eleven-to-one. The jury vote was not
known at this point. 0 1

The trial court questioned each defendant and each voluntarily waived
his right to a unanimous verdict. The jury then returned an 11-1 verdict
in favor of conviction. 40 On appeal to the Eleventh Circuit, pursuant to
28 U.S.C. § 2255,40

1 defendants argued their right to a unanimous verdict
was a constitutional one that could not be waived; in the alternative, de-
fendants argued that if the right could be waived, their waiver was
invalid.

40
4

Under Patton v. United States,'0 5 'trial by jury' includes three ele-
ments: (1) a jury of twelve persons, not more nor less; (2) a trial in the
presence and under the superintendence of a judge having the power to

396. Id. at 382.
397. 782 F.2d 928, 934 (11th Cir. 1986).
398. Id. at 930.
399. Id.
400. Id.
401. Id.
402. Id.
403. 28 U.S.C. § 2255 (1982) provides in part:

A prisoner in custody under sentence of a court. . . claiming the right to be re-
leased upon the ground that the sentence was imposed in violation of the Consti-
tution or laws of the United States. . . may move the court which imposed the
sentence to vacate, set aside or correct the sentence.

Id.
404. 782 F.2d at 931.
405. 281 U.S. 276 (1930).
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instruct the jury on the law and to advise the jurors regarding the facts;
and (3) a unanimous verdict.4" Under Patton, the first two elements of a
trial by jury may be waived, if the waiver is made knowingly and intelli-
gently. " In Sanchez, the Eleventh Circuit held that under "exceptional
circumstances" a defendant may waive the right to a unanimous jury ver-
dict in a federal criminal case.'" The waiver is not forbidden by the Fed-
eral Rules of Criminal Procedure.'" The court distinguished the Fifth
Circuit's decision in Sincox v. United States.41

0 The court noted that
Sincox has repeatedly and erroneously been cited for the proposition that
a criminal defendant should not be allowed to voluntarily waive the right
to unanimous verdict."'" Sincox actually stands for the proposition that
the failure of a defendant to object when a jury returns a nonunanimous
verdict does not prevent the defendant from raising the issue on
appeal.'

1

Setting out its own guidelines for the waiver of a unanimous verdict,
the Eleventh Circuit held: (1) The defendant should initiate the waiver,
not the judge or prosecutor; (2) the jury must have had reasonable time
to deliberate and should have told the court only that it could not reach a
decision, but not how it stood numerically; (3) the judge should carefully
explain to the defendant the right to the unanimous verdict and the con-
sequences of waiving that right; and (4) the judge should question the
defendant directly to determine whether the waiver is being made know-
ingly and voluntarily. 15 The waiver in Sanchez met all four requirements
of this test, the court said.4'1 '

Not surprisingly, the court dismissed defendants' enumeration that
they were denied effective assistance of counsel due to their attorneys'
tactical decision to propose a nonunanimous jury verdict.41 5 The court ob-
served that if defendants had been immediately retried, they might have

406. 782 F.2d at 931 (citing 281 U.S. at 288).

407. 782 F.2d at 931-32 (citing 281 U.S. at 290).

408. Id. at 934.

409. Id. at 932. See FED. RL CR|M. P. 31.

410. 782 F.2d at 933-34 (distinguishing 571 F.2d 876 (5th Cir. 1978)).

411. Id. at 933-34.

412. Id. at 934 (citing 571 F.2d 876 (5th Cir. 1978)).

413. ld.

414. Id.

415. Id. at 935.
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been convicted and not freed on bond pending appeal.""

Grand Jury. In Dobbs v. Kemp,'117 the Eleventh Circuit rejected chal-
lenges to the grand jury, '  the 'death qualification' of the jury,'41 and a
Witherspoon4

2
0 exclusion.'21 The court upheld the district court's finding

that the underrepresentation of women on the grand jury venire by
16.6% was constitutionally significant and occurred over a significant pe-
riod of time-two years.42' The Eleventh Circuit said paradoxically, how-
ever, that both figures were in the lower range of constitutional signifi-
cance, and that the grand jury selection procedure was class neutral and
mechanically applied."3

Witherspoon Issues. As for the district court's refusal to grant a
habeas corpus writ on the basis of the death disqualification of the jury,
the court in Dobbs applied the Supreme Court's 1986 decision in Lock-
hart v. McCree.42

4 Likewise, the Eleventh Circuit held that district court
correctly decided that the Witherspoon exclusion of a juror was proper.4"'
In response to the trial court's voir dire question, "Is your opposition to
the death penalty so strong that you would ever refuse to consider impos-
ing the death penalty?" 4"' the juror replied, "If it was my family I would
still. 1 " The Eleventh Circuit said the trial judge's understanding of the
juror's response-that she would never impose the death penalty under
any circumstance-was reasonable and entitled to deference."'

416. Id. See also Peek v. Kemp, 784 F.2d 1479 (11th Cir. 1986) (en banc). While Peek
did not concern a waiver of the right to a unanimous jury verdict, the court, by a six-to-five
vote on motion for rehearing, declined to find error in the replacement of an ill juror, appar-
ently the lone vote for not guilty. The jury returned a verdict of guilty between three and
thirty minutes later (the exact time is in dispute). The death penalty was imposed. In a
forceful dissent, Circuit Judge Johnson argued the trial court's failure to instruct the jury to
begin its deliberations anew rendered defendant's trial fundamentally unfair. Id. at 1505
(Johnson, J., dissenting).

417. 790 F.2d 1499 (11th Cir. 1986).
418. Id. at 1511.
419. Id.
420. Witherspoon v. Illinois, 391 U.S. 510 (1968) (excluding venire persons because they

voiced general objections to capital punishment violates defendant's sixth and fourteenth
amendment rights).

421. 790 F.2d at 1511-12.
422. Id. at 1510.
423. Id. at 1511.
424. 106 S. Ct. 1758 (1986). In Lockhart, the Supreme Court rejected the argument that

the Witherspoon 'death qualification' of the jury produced a guilt-prone jury that did not
represent a cross-section of the community. Id. at 1766.

425. 790 F.2d at 1512.
426. Id. at 1511.
427. Id.
428. Id.
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III. SIXTH AMENDMENT

A. Guilty Plea-Plea Bargain

In Gaddy v. Linahan,"11 the Eleventh Circuit ordered the district court
to hold an evidentiary hearing on a mentally impaired defendant's guilty
plea to malice murder.4"0 Defendant had entered the plea in the Superior
Court of Fulton County, Georgia. In Gaddy, the defense counsel had an
oral agreement with the prosecutor that if defendant pleaded guilty to
malice murder, the prosecutor would recommend a life sentence. The
thirty-one-year-old defendant had a limited mental capacity. He did not
know his birthdate and could not read or write, despite having completed
the eighth grade. He signed his name "X.11131

During the plea colloquy, defendant acknowledged that he understood
the charges against him and that he was pleading guilty freely and volun-
tarily.'8 2 He did so, however, with cryptic responses.438 Defendant's attor-
ney said he was satisfied that his client entered his plea knowingly and
voluntarily."' The prosecutor asked defendant whether he had taken any
drugs that day, and defendant responded affirmatively. 35 Neither the
prosecutor nor the court, however, followed up on defendant's response,
and the trial court accepted defendant's guilty plea.""' The trial court
then sentenced him to life in prison. Two days later, defendant told his
attorney he wanted to withdraw his guilty plea.4 7 The attorney told de-
fendant nothing could be done and did not pursue the matter. Defendant
retained another attorney and moved the sentencing judge for leave to
withdraw his guilty plea, declaring his innocence. Defendant stated that
he pleaded guilty because of the threat of a death sentence and because
of his "total ignorance. ' '1 8 The trial court denied the motion.'"

A year later, the state habeas court conducted an evidentiary hearing in
response to defendant's writ of habeas corpus. The defense attorney testi-
fied he thought defendant understood the sentencing proceedings and
pleaded guilty in part because of fear that the jury might recommend the
death penalty." 0 Defense counsel also stated that he was unaware defend-

429. 780 F.2d 935 (11th Cir. 1986).
430. Id. at 938.
431. Id.
432. Id. at 939.
433. Id. at 938-39.
434. Id. at 940.
435. Id. at 939.
436. Id. at 939-40.
437. Id. at 940.
438. Id.
439. Id.
440. Id. at 941.
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ant ingested cocaine while in jail on the morning he entered his plea."'
The state habeas court denied defendant relief, finding that defendant
understood the charges and made a free and voluntary plea, and that
drug usage had not impaired his decision.4 8

Defendant then commenced a federal habeas corpus proceeding,
presenting the same claim he had made in the state habeas court." 8 The
federal district court adjudicated defendant's petition without an eviden-
tiary hearing, finding that the state court had afforded defendant a "full
and fair hearing' 4 ' on his claim, and that the record supported the state
habeas court's conclusion. 4

5

The court of appeals upheld the district court's finding that the state
trial court properly determined that defendant's cocaine use did not im-
pair his mental faculties." The appellate court said, however, the as-
sumption that defense counsel informed defendant of the elements of
malice murder was inappropriate, since defendant was mentally im-
paired. 44 Moreover, the court said the terms 'murder' and 'malice afore-
thought,' as they appear in an indictment, are not readily understandable
by lay people, particularly those of minimal intelligence." 8 Since the
transcripts of the plea hearing and the state habeas hearing did not indi-
cate whether defendant had any understanding of the elements of malice
murder, whether the facts of his case fit those elements, or whether the
state had sufficient proof to obtain a conviction, the court of appeals re-
manded the case to the district court to determine to what extent defend-
ant knew the elements of malice murder prior to entering his plea.4 '4 The
court of appeals cited the fact that neither defendant nor his counsel
stated they had ever discussed the details of the crime; the state could
show a one-sentence indictment read at the plea hearing as the only ex-
planation of the charge.46

The Eleventh Circuit held that the district court should examine the
totality of circumstances to determine whether defendant knew the sub-
stance of the charge, rather than determine whether "'ritualistic litany of
the formal legal elements of an offense was read to the defendant.' ,,4*1 At
the very least, defendant must receive a description of the "'critical ele-

441. Id. at 940.
442. Id. at 941.
443. Id. at 941-42.
444. Id. at 942.
445. Id.
446. Id.
447. Id. at 943.
448. Id.
449. Id. at 945-46.
450. Id. at 945.
451. Id. at 944-45 (quoting Henderson v. Morgan, 426 U.S. 637, 644 (1976)).
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ments' "4652 of the charged offense, including an explanation of criminal
intent, which is necessary because of the concept's complexity to lay
people.

4 53

In Lilly v. United States,'54 a two-to-one decision, defendant plea bar-
gained with the government, agreeing to cooperate in other pending
cases.45 In exchange, the government was to recommend a sentence of
eighteen months on charges of conspiring to possess heroin and cocaine
with intent to distribute. The federal magistrate screened the proposed
guilty plea using a "forty questions form.'" Question thirty-four asked:
"Do you understand that if the court refuses to accept such an agree-
ment, you would have the right to withdraw your plea of guilty and plead
not guilty?' 4 7 Defendant answered affirmatively, and the magistrate ap-
proved the proposed plea and referred the case to district court.4" De-
fendant, however, was sentenced to ten years imprisonment.'5 He moved
for reduction of the sentence, but the district court denied this motion.60

Later, defendant moved to have the sentence set aside, alleging that the
district court failed to comply with Federal Rule of Criminal Procedure
11(e)(2).4" Defendant further alleged that he was misled concerning
whether he would have the right to withdraw his guilty plea.4"

The Eleventh Circuit rejected defendant's arguments, holding that the
district court's failure to comply with Federal Rule of Criminal Procedure
11(e)(2) was merely a "formal violation that did not result in a miscar-
riage of justice or a proceeding inconsistent with the rudimentary de-
mands of fair procedure."' 6 3 Defendant had not shown that any prejudice
resulted from the district court's failure to comply with rule 11, nor was
defendant's argument that he was misled persuasive.'" The court said
the core concerns of rule 11 are (1) That a guilty plea be free from coer-
cion; (2) that the accused understands the nature of the charges against
him or her; and (3) that the accused knows the direct consequences of his

452. Id. at 945 (quoting Henderson v. Morgan, 426 U.S. 637, 647 n.18 (1976)).
453. Id.
454. 793 F.2d 1541 (11th Cir. 1986).
455. Id. at 1542.
456. Id.
457. Id.
458. Id.
459. Id. at 1543.
460. Id.
461. FED. R. CraM. P. ll(e)(2) provides in pertinent part: "If the agreement is of the type

specified in subdivision (e)(1)(B), the court shall advise the defendant that if the court does
not accept the recommendation or request the defendant nevertheless has no right to with-
draw his plea." Id.

462. Id.
463. Id. at 1544.
464. Id. at 1544-45.
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or her guilty plea.'' s As is often the case, the district court simply refused
to follow the government's recommendation pursuant to the plea
agreement.

66

In dissent, however, Circuit Judge Johnson urged that the district court
failed to address the core concern of rule 11: that defendant knew the
direct consequences of his guilty plea.' 67 This failure rendered the plea
proceeding fundamentally unfair.4

In In re Arnett,"4 the Eleventh Circuit granted a petition for manda-
mus and compelled the government to abide by its plea agreement in a
drug case.47 0 The plea agreement included a provision that defendant
would forfeit $3,000 found on his person at the time of his arrest.4

7' The
written agreement specifically stated that the forfeiture constituted "the
entire agreement between the defendant. . . and the prosecution,' 1

4
7 and

"that it had been entered into freely, voluntarily, and upon the advice of
counsel.' 7

3 After the court accepted the plea agreement, however, the
government sought forfeiture of defendant's house and farm.'7 '

In its four-page per curiam decision, the Eleventh Circuit held that the
government breached the express terms of the written plea agreement.47

The court noted that the record clearly demonstrated that defendant be-
lieved the plea agreement prevented the government from seeking any
forfeitures beyond $3,000, and that this belief was reasonable under the
circumstances.

76

IV. FOURTH AMENDMENT

A. Search and Seizure

Plain View. In United States v. Whaley, 4 7 a two-to-one decision, the

465. Id. at 1545 (citing United States v. Corbett, 742 F.2d 173, 178 (5th Cir. 1984)).
466. Id. at 1546.
467. Id. at 1545 (Johnson, J., dissenting).
468. Id.
469. 804 F.2d 1200 (11th Cir. 1986).
470. Id. at 1200.
471. Id. at 1201.
472. Id. at 1202.
473. Id.
474. Id. at 1201.
475. Id. at 1204.
476. Id. at 1203. At the time of the appeal, however, the government's action had not

prejudiced defendant; therefore, the Eleventh Circuit gave the government an opportunity
to cure its breach by withdrawing the forfeiture action. The court held that if the govern-
ment did not withdraw the action, the district court was to vacate defendant's plea. Id. at
1204.

477. 779 F.2d 585 (11th Cir. 1986).
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Eleventh Circuit upheld the district court's finding that an obstetrician-
gynecologist who manufactured synthetic cocaine in his basement had no
reasonable expectation of privacy."" In Whaley, Drug Enforcement Ad-
ministration agents set up surveillance at defendant's brother's apart-
ment, which was the suspected site of illicit drug manufacturing.471 De-
fendant's brother ordered from a chemical supply house laboratory
equipment and chemicals for use in manufacturing synthetic cocaine. The
DEA agents arranged for a 'controlled delivery' of the materials from the
supply house to the apartment by a local police detective dressed as a
United Parcel Service delivery person. Four days later, defendant's
brother transferred these materials to the basement of defendant's home.
The residence was located on approximately three acres of land, set back
sixty to one hundred yards from the nearest public road. A river and ca-
nal bounded the property on two sides. Access from the river to the canal
was limited to neighbors who had keys to a locked, floating footbridge.'"0

The DEA agents set up surveillance forty yards from defendant's base-
ment across the canal bank. In order to gain access to the surveillance
post, the agents had to get permission to enter from 'the neighbor's prop-
erty and then climb down a steep wooded bank to the canal's edge. From
here, the agents had an unobstructed view of defendant's activities
through large basement windows, which had no curtains."" Although the
activities were visible to the naked eye when the basement lights were on,
the agents used binoculars. After a period of surveillance, the agents ob-
tained a search warrant. The agents then seized the chemicals, supplies,
and lab notes.'48

On appeal, the Eleventh Circuit held that the reasonable expectation of
privacy protected by the fourth amendment means more than a subjec-
tive expectation of not being discovered.483 Although the likelihood of an-
yone viewing defendant's activity on any given day was small, the likeli-
hood was increased by the illegal activity having occurred over a three-
month period.4" Furthermore, the court said, suspicious activity outside
the home tends to attract the attention of the police, which also calls into
question the reasonableness of the expectation of privacy.8 In this case,
the activities of defendant's brother in transporting materials to defend-
ant's residence properly raised police suspicion, leading to surveillance of

478. Id. at 585.
479. Id. at 587.
480. Id.
481. Id.
482. Id.
483. Id. at 590 (citing Rakas v. Illinois, 439 U.S. 128, 143 n.12 (1978)).
484. Id. at 591.
485. Id. at 591 n.8.
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defendant's home.'" Defendant could not have reasonably expected his
basement activities to be private since the windows were uncovered.' s0

The court did note that use of "vision enhancing devices"'" can taint
an otherwise valid surveillance of a home's interior when the devices al-
low a view of activities the homeowner legitimately expects will be pri-
vate. s' The agents in this case, however, could observe without binocu-
lars the majority of defendant's conduct described in the affidavit used to
obtain the search warrant."'0 The district court was thus correct in find-
ing probable cause to issue the warrant.'' The inclusion in the affidavit
of details observable only with binoculars constituted harmless error, the
court said.'9

Circuit Judge Simpson filed a dissent,"43 arguing that the circumstances
of Whaley fell within the "reasonable expectation of privacy""' standard
of Katz v. United States."' He stated that the continuous use of the bin-
oculars removed the case from constitutional plain view.4'

Vessel Searches. The Eleventh Circuit decided a seemingly endless
stream of appeals by captains and crew members of marijuana-laden ves-
sels. In almost all of these cases, either the captain or the crew members
argued that the evidence of intent was insufficient to support their con-
victions. The Eleventh Circuit's test for reviewing the sufficiency of the
evidence of intent in these cases was articulated by the Fifth Circuit
Court of Appeals, sitting en banc in United States v. Bell."7 The Fifth
Circuit held, "It is not necessary that the evidence exclude every reasona-
ble hypothesis of innocence or be wholly inconsistent with every conclu-
sion except that of guilt, provided a reasonable trier of fact could find
that the evidence establishes guilt beyond a reasonable doubt."' ' 8

In United States v. Cruz-Valdez," the Eleventh Circuit sitting en
banc limited the applicability of this standard to "cases where the pri-
mary evidence supporting a defendant's conviction is his presence aboard

486. Id. at 591.
487. Id.
488. Id.
489. Id.
490. Id.
491. Id.
492. Id. at 592.
493. Id. (Simpson, J., dissenting).
494. Katz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring).
495. 389 U.S. 347 (1967).
496. 779 F.2d at 592.
497. 678 F.2d 547 (5th Cir. June 1, 1982) (Unit B) (en banc).
498. Id. at 549.
499. 773 F.2d 1541 (lth Cir. 1985) (en banc), cert. denied sub nom. Ariza-Fuentas v.

United States, 106 S. Ct. 1272 (1986).
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a vessel containing large quantities of marijuana."" The court empha-
sized that the standard used is reasonableness, and that a court must con-
sider the totality of the circumstances in each case to determine if suffi-
cient factors exist from which "a reasonable jury could infer and find
beyond a reasonable doubt knowing and intentional participation."", In
Cruz-Valdez, the Eleventh Circuit listed several aspects of recurrent fact
patterns that the court used as guidelines in evaluating the sufficiency of
the evidence in cases involving marijuana-laden vessels. One factor that
had received particular attention in those cases was the quantity of mari-
juana on board a vessel. The court said quantity is significant for two
reasons: (1) "[U]nder most circumstances large quantities of contraband
on a small vessel make it most unlikely that the persons on board will be
ignorant of its presence; ' and (2) "[lt is highly improbable that drug
smugglers would allow an outsider on board a vessel filled with millions of
dollars of contraband. '""53 This rationale was particularly appropriate in
Cruz-Valdez. Authorities found more than 8,000 pounds of marijuana in
an unlocked hatch on a sixty-eight-foot shrimp trawler whose fishing gear
was rusted and inoperable, and found no evidence of legitimate fishing
efforts.5'

Additional factors in Cruz- Valdez lending support to the government's
position included:

a long voyage on a small vessel evincing a close relationship between cap-
tain and crew; suspicious behavior or diversionary maneuvers before ap-
prehension; attempts to flee; inculpatory statements made after appre-
hension; witnessed participation as a crewman; obviousness of the
contraband; or absence of equipment necessary to the intended use of
the vessel." 5

Citing Cruz-Valdez in United States v. Gonzales-Torres,5"6 the Elev-
enth Circuit reversed the district court's acquittal of defendant, despite
the jury's verdict of guilty of knowing and intentional possession of mari-
juana with intent to distribute.507 Ironically, the Eleventh Circuit had not
yet decided Cruz-Valdez when the district court found the government

500. 773 F.2d at 1543.
501. Id. at 1545.
502. Id. at 1546.
503. Id.
504. Id. at 1547.
505. United States v. Vidal-Hungria, 794 F.2d 1503, 1515 (11th Cir. 1986) (citing United

States v. Cruz-Valdez, 773 F.2d 1541 (11th Cir. 1985) (en banc), cert. denied sub nom.
Ariza-Fuentas v. United States, 106 S. Ct. 1272 (1986)).

506. 779 F.2d 626 (11th Cir. 1986).
507. Id. at 626.
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had merely proved defendant's presence on the vessel.' 0 ' By the time the
case reached the court of appeals, however, it had issued the Cruz-Valdez
opinion, and the court held, based on the totality of the circumstances,
that the evidence was sufficient to convict defendant.' 0 ' The court men-
tioned that the Coast Guard arrested defendant on a boat that lacked the
equipment necessary for lobster fishing, the boat was not in a fishing
area, and Coast Guard officers found a small amount of marijuana on the
deck. A10 In addition, a strong smell of fiberglass and resin supplies in the
storage compartment supported an inference that marijuana had been
concealed shortly before authorities seized the ship.'" Furthermore, a
change in defendant's demeanor when the officers began prying loose fi-
berglass seams in their search for contraband supported an inference that
defendant knew what was hidden.6' An innocent passenger would have
had no cause to act nervously and anxiously and talk continuously to the
co-defendant, the court said."11 More importantly, a jury could have in-
ferred a close relationship between defendant and the captain of the ves-
sel from their presence alone together on the vessel because it was carry-
ing 1,600 pounds of marijuana; the captain would have been unlikely to
risk his contraband by carrying a nonparticipating passenger. 5'1

Finally, the court noted, during the trial defendant exercised his consti-
tutional right to remain silent." Thus, the jury was not faced with a
credibility choice. 51s
• In Cruz-Valdez, the Eleventh Circuit held that the evidence was suffi-

cient to convict a captain of a vessel containing 220 bales of marijuana of
conspiracy to possess and possession of marijuana with intent to import
and distribute. 5"7 In United States v. Mosquera,'" the court held that
since defendant was the ship's captain and the only person to handle ra-
dio transmissions, the jury could reasonably conclude that defendant
"'would neither assume command of a vessel already so laden [with con-
traband], nor remain in command after such a cargo had been taken on
board, unless he did so with the specific and willing intent to further the
object of the conspiracy.""'

508. Id. at 627.
509. Id. at 628.
510. Id, at 627-28.
511. Id. at 628.
512. Id.
513. Id.
514. Id.
515. Id.
516. Id.
517. 773 F.2d at 1542.
518. 779 F.2d 628 (11th Cir. 1986).
519. Id. at 630 (quoting United States v. Sanchez, 634 F.2d 938, 941 (5th Cir. Jan. 22,
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Although the government presented no direct evidence of defendant's
knowledge of the presence of marijuana aboard the ship, the jury could
"properly infer that the captain of a vessel is aware of the nature of his
cargo," the court said. The jury could have considered that the owner
of 300 bales of marijuana would be unlikely to leave the contraband in
the custody of a nonparticipating ship's captain.51 Moreover, the jury
could have reasonably inferred, from cans of putty on board, that the
access plate concealing the compartment storing the marijuana was sealed
while defendant commanded the ship. 22 The jury could have properly
considered the odor emanating from a crack in the bulkhead, the ad-
vanced stage and rotting condition of the vessel, the large number of crew
members for a voyage supposedly without cargo, the length of the voyage,
and the charts which contained pencil marks located in an area identified
as a known smuggling point.2

1 Finally, the court said the jury's acquittal
of all co-defendants supported the conclusion that it judged defendant by
different standards than the crew.52'

In United States v. Jimenez,525 the Eleventh Circuit relied upon
United States v. Blasco2 6 in finding that probable cause existed to arrest
defendants for possession of marijuana with intent to distribute from
their unloading marijuana from a lobster boat in Florida Bay. 2 " In
Jimenez, state and federal law enforcement agents observed the night-
time transfer of bales of marijuana from a lobster boat to an ocean racing
boat, which later proceeded through the intercoastal waterway to a dock
near one defendant's house.528 The agents on surveillance duty observed
the unloading from the fishing boat. They could not see the people's
faces, but could make out figures and clothing. At 4:00 a.m., the agents
radioed other agents in the vicinity, saying that five people were driving
away in an early Oldsmobile and a pickup truck, and neither vehicle was
using its headlights. Agents stationed a quarter-mile away stopped a
large, old car, which was using its headlights, and a pickup truck. The
agents arrested the five occupants of the vehicle. The district court later
convicted the occupants of conspiracy and of possession of more than

1981) (Unit B)).
520. Id. (quoting United States v. Willis, 639 F.2d 1335, 1339 (5th Cir. Mar. 19, 1981)

(Unit B)).
521. Id.
522. Id.
523. Id. at 630-31.
524. Id. at 631.
525. 780 F.2d 975 (11th Cir. 1986).
526. 702 F.2d 1315 (11th Cir. 1983).
527. 780 F.2d at 975.
528. Id. at 977.
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1,000 pounds of marijuana with intent to distribute."'
The trial judge commented that "if these same events had happened on

an inland lake in Tennessee or Nebraska or South Dakota, it [sic]
wouldn't amount to probable cause .... [But] right off the bat it be-
comes more than just sort of suspicious in the Florida keys."530 The Elev-
enth Circuit held this statement did not constitute a failure to find prob-
able cause to arrest.63 Moreover, the court said, a break in the chain
observation for the quarter-mile had little significance because the sur-
veillance officers had immediately alerted the arresting officers to the sus-
pects' departure, their number, and type of vehicles."' The fact that the
headlights of one vehicle when stopped were on, despite a contrary re-
port, did not upset a reasonable suspicion when there was no other traffic
in the vicinity at 4:00 a.m.1,3

In United States v. Reeh,53" the Eleventh Circuit upheld the seizure by
United States Coast Guard officers of a vessel registered in the United
Kingdom. 653 The court of appeals cited United States v. Williamss" for
the proposition that the Coast Guard may stop and board a foreign vessel
in international waters if the Coast Guard has reasonable suspicion that
the vessel is engaged in smuggling contraband into the United States.63

In Reeh, a crew member denied the Coast Guard officers permission to
board the vessel, stating over the radio that it was a United Kingdom flag
vessel on high seas and, therefore, not subject to United States Coast
Guard jurisdiction.'3' The Coast ,Guard commander was suspicious be-
cause the response sounded "unusually defensive and legalistic."5 3 ' The
commander noticed the vessel, with which he was familiar, had a dirty
water line, was riding low in the water, and appeared to be heavily laden.
The vessel was also traveling by motor rather than the more economical
sail."' o

The Eleventh Circuit focused in part on the denial of permission to
board, ruling that the totality of circumstances supported the Coast

529. Id. at 977-78.
530. Id. at 978.
531. Id.
532. Id.
533. Id. at 978-79.
534. 780 F.2d 1541 (11th Cir. 1986).
535. Id. at 1542-43.
536. 617 F.2d 1063 (5th Cir. 1980).
537. 780 F.2d at 1544 (citing United States v. Williams, 617 F.2d 1063, 1076 (5th Cir.

1980)).
538. Id. at 1543.
539. Id.
540. Id.
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Guard's reasonable suspicion of smuggling activity."' The court said par-
ticular circumstances which do not necessarily indicate illegal conduct
when considered individually can nevertheless support a reasonable sus-
picion when considered together. 2 The court here considered the man-
ner and condition of the boat,"3 spokesman's defensive denial of permis-
sion to board,"' proximity to the United States' border," 5 and the fact
that the vessel was traveling along a route known to be frequented by
drug smugglers."O The court said similar factors can justify an automo-
bile stop, and can be considered with regard to drug trafficking by sea."'
The court in Reeh emphasized, however, that while the fourth amend-
ment applies to vessels, boarding is a very limited seizure, and seafarers
have only a limited expectation of privacy on their vessels." 8

Defendants in United States v. Pearson"9 likewise watched their
fourth amendment claims slowly sink into Davy Jones' locker. In Pear-
son, the Panamanian freighter Aurora I was in an area known for meet-
ings between mother ships and small vessels bound for the United States
on drug smuggling missions.56 The Coast Guard's intelligence revealed
that a smuggler was in the area.551 When the Coast Guard approached the
Aurora I, she was dead in the water.552 The coast Guard observed a suspi-
cious rendezvous between the Aurora I and a smaller vessel; neither ves-
sel had running lights on. 53 The Eleventh Circuit held on these facts the
Coast Guard had reasonable suspicion necessary to satisfy the fourth
amendment.5 "

Border Searches. Although Jasinski v. Adams555 was a civil case, the
court of appeals' opinion deserves mention in this Article. Jasinski arose
when a Florida attorney was stopped at a Florida City, Florida, roadblock
and routine citizenship checkpoint.5 " After Jasinski refused to open his
car trunk for inspection, the Chief Border Patrol Officer of the Miami

541. Id. at 1545-46.
542. Id. at 1545.
543. Id. at 1543.
544. Id. at 1545.
545. Id, at 1546.
546. Id.
547. Id.
548. Id,
549. 791 F.2d 867 (11th Cir. 1986).
550. Id. at 870.
551. ld.
552. Id.
553. Id.
554, Id.
555, 781 F.2d 843 (11th Cir. 1986).
556. 781 F.2d at 845.
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Border Patrol Sector said he would open the trunk with a crowbar unless
Jasinski voluntarily opened it with a key. Jasinski complied with the re-
quest, the border patrol found nothing suspicious, and Jasinski went on
his way. Three days later, Jasinski filed a Bivens" 7 action against the
Chief Border Patrol Officer, the Immigration and Naturalization Service
(INS) Regional Commissioner who had authorized the roadblock and
checkpoint, and the United States Border Patrol. Jasinski sought a pre-
liminary injunction against further border patrol checkpoints in the same
vicinity and compensatory and punitive damages from the individual de-
fendants for the alleged illegal search and seizure of his car.'"

The district court twice denied the individual defendants' motions for
summary judgment, and the Eleventh Circuit dismissed their appeal ."
The Supreme Court, however, granted certiorari, vacated the dismissal,
and remanded as described above. 60 On remand, the Eleventh Circuit
held that despite defendants' claims of qualified immunity, "the allega-
tions and the record, thus far, raise claims of violations of clearly estab-
lished law which cannot be resolved without a trial on the merits."'516

The court of appeals noted the three main categories of border patrol
searches and seizures: (1) Border or 'functional equivalent' searches,
which require no warrants or individualized suspicion; (2) 'extended bor-
der searches,' which require reasonable suspicion to search without a war-
rant; and (3) permanent checkpoint searches relatively near the border,
which allow border patrol agents to stop motorists without individualized
suspicion for the limited purpose of checking citizenship. 2 In the latter
category, the Eleventh Circuit said in Jasinski, a motorist's expectation
of privacy is highest. 6 3 Only a plain-view inspection of a vehicle for con-
cealed illegal aliens is allowed. 5" Beyond this, probable cause is
required.

5"
The Eleventh Circuit held that the search in Jasinski was of the third

type.56 Florida City, however, was a strategic and economically feasible
permanent checkpoint to monitor traffic flowing north from the Keys on
U.S. Route 1. Therefore, United States v. Martinez-Fuerte5 7 governed,

557. Biven v. Six Unknown Named Agents, 403 U.S. 388 (1971).
558. 781 F.2d at 845.
559. Id.
560. Id.
561. Id. at 850.
562. Id. at 846-47.
563. Id.
564. Id. (citing United States v. Martinez-Fuerte, 428 U.S. 543, 558 (1975)).
565. Id. at 847 (citing United States v. Ortiz, 422 U.S. 981 (1975)).
566. Id.
567. 428 U.S. 543 (1976).
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and no suspicion was necessary for a stop. 68 Yet, United States v. Or-
tiz" ' was also controlling; thus, probable cause was required for a
search.570

Furthermore, discovery produced a genuine issue whether defendant
patrol officer conducted the search without probable cause.57 The evi-
dence was in conflict whether plaintiff attorney refused to answer citizen-
ship questions, continued to yell and scream, and claimed a special attor-
ney's status, or if he merely inquired why he was being stopped and
ordered to open his trunk. 2

The court articulated the standards for the reasonableness of a check-
point, which depends upon the following factors: (1) the location of the
checkpoint; (2) whether the location furthers the needs of law enforce-
ment based upon the numbers of illegal aliens caught at the checkpoint;
and (3) whether the location minimally interferes with legitimate traf-
fic. 5 73 The court held that plaintiff alleged a violation of established stan-
dards governing the location, and if the allegations were true, plaintiff
could establish an abuse of discretion and the liability of the former INS
Regional Commissioner.5 74 Thus, the court of appeals concluded that the
district court's refusal to dismiss for failure to state a claim against that
defendant was proper. 75

In a terse opinion, the court in United States v. Ogueri576 validated a
'border search' at Miami International Airport.5 7' Defendant, a Nigerian
citizen in the United States on a student visa, went twenty yards beyond
the customs enclosure at Miami International Airport, after he arrived
from Bolivia.7 8 In upholding the search as one at the 'functional
equivalent' of the border, the court noted that defendant had not been
"assimilated into the mainstream of domestic activity,"5'' and the evi-
dence was conclusive that the contraband he was carrying (cocaine) had
crossed the border."

In another airport search case, the Eleventh Circuit approved of the

568. '781 F.2d at 847.
569. 422 U.S. 891 (1975).
570. 781 F.2d at 847.
571. Id. at 848.
572. Id. at 847-48.
573. Id. at 849.
574. Id.
575. Id
576. 798 F.2d 542 (11th Cir. 1986).
577. Id. at 452.
578. Id.
579. Id. at 453.
580. Id. See also United States v. Moreno, 778 F.2d 719 (11th Cir. 1985) (search of vessel

at functional equivalent of the border validated).
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district court's denial of defendant's motion to suppress cocaine. In
United States v. Mancini,5"1 DEA agents at the Atlanta Airport detained
defendant, who was en route from Miami to Pittsburgh.8' A United
States Customs Office drug detector dog alerted the agents to the pres-
ence of drugs in defendant's hand luggage. One agent obtained a search
warrant and seized about a half point of cocaine. 83 Defendant entered a
conditional plea of guilty to possession of cocaine with intent to dis-
tribute, preserving the right to appeal from the court's denial of his mo-
tion to suppress.'

On appeal, defendant advanced the argument that his detention at the
airport constituted a seizure. 8 5 The Eleventh Circuit rejected this claim,
however, pointing out that under the totality of the circumstances, a rea-
sonable person would have known that defendant was free to leave or to
terminate the questioning." 6 The interview took place in a public area;
the officers did not wear uniforms or display weapons; the agents did not
summon defendant to them, but instead approached him and identified
themselves; and the agents requested but did not demand to see defend-
ant's airline ticket and identification. 6 '

The court of appeals further held that the agents had probable cause to
arrest defendant in an airport bar."ss Defendant came from a "source
city," Miami." 9 He had no checked luggage, his hand luggage was appar-
ently empty, and he had paid cash for his ticket. Furthermore, he was
traveling under a false name and had only a temporary drivers license. He
acted strangely when observed in the gate area and in the restroom. He
was visibly nervous, his hands were shaking, and he was hyperventilating
at the bar. Finally, in response to the agents' request to search his person
and carry-on luggage, defendant asked, "What happens if I do have
drugs?"'5 0 The court said the agents could reasonably conclude from
these factors that defendant was carrying a controlled substance.5"1

The Eleventh Circuit found that a Florida Highway Patrol officers'
traffic stop of defendant in United States v. Smiths" was pretextual.
During the early morning of June 5, 1985, a Florida trooper and a DEA

581. 802 F.2d 1326 (11th Cir. 1986).
582. Id. at 1327.
583. Id. at 1328.
584. Id. at 1327.
585. Id. at 1328.
586. Id. at 1329.
587. Id. (citing United States v. Mendenhall, 446 U.S. 544, 555 (1980)).
588. Id. at 1329-30.
589. Id. at 1330.
590. Id. at 1329.
591. Id. at 1330.
592. 799 F.2d 704 (11th Cir. 1986).
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agent were parked along a median of Interstate 95 on a special operation
to intercept drug couriers. 3 The patrol car's headlights shown into the
northbound lanes. Defendants drove by at 3:00 a.m. The trooper testified
that he stopped defendants' car because it matched a drug courier profile:
The car was traveling fifty miles per hour, inside were two persons about
thirty years old, the car had out-of-state tags, the driver appeared to be
driving overly cautiously and did not look at the patrol car as it passed,
the car weaved off the road, and it was traveling at 3:00 a.m.",

A search of the car revealed one kilogram of cocaine. Defendants moved
to suppress the drugs on the ground that stopping the vehicle was unrea-
sonable. ' The district court denied defendant's motions, finding that no
traffic violation occurred that would justify the stop, but that the drug
courier profile provided adequate grounds.'"

The Eleventh Circuit disagreed, saying that the trooper's suspicion was
a classic example of "inarticulate hunches" 6 7 that are insufficient to jus-
tify seizure under the fourth amendment.59 8 The court of appeals cited
Terry v. Ohio," saying that such a stop must be justified by specific,
articulable facts sufficient to give rise to a reasonable suspicion of crimi-
nal conduct. 00 In addition, the trooper lacked probable cause to stop the
car for a traffic violation.06 1 The district court expressly found that no
traffic violation had occurred."10 The court of appeals found that defend-
ant's one six-inch deviation from the road and slight weaving within a
single lane of the interstate highway did not provide probable cause."3

The court said the standard in determining if a stop is a pretext for an
invalid purpose is whether a reasonable officer would have made the stop
in the absence of an invalid purpose.604 The focus is on what a reasonable
officer would do, rather than on what the officer validly could do.' In
Smith, the trooper began his pursuit of the car before he observed any
weaving, and even after he stopped the car he made no investigation of
the possibility of intoxication. 6 " The court of appeals concluded that the

593. Id. at 705.
594. Id. at 706.
595. Id.
596. Id. at 706-07.
597. Id.
598. Id.
599. 392 U.S. 1 (1968).
600. 799 F.2d at 707 (citing Terry v. Ohio, 493 U.S. at 27).
601. Id. at 708.
602. Id. at 709.
603. Id.
604. Id.
605. Id. at 711.
606. Id. at 710.
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stop thus was unreasonable, and any evidence obtained from the subse-
quent search had to be excluded."7

Forfeiture. The court of appeals had little sympathy for the husband
and wife claimants in United States v. $41,305.00 in Currency and Trav-
eler's ChecksY' 8 The case arose when FBI agents obtained a warrant to
search the claimant's house in Shelby County, Alabama for drugs, based
upon information from informants."" The FBI agents found no drugs but
found various documents including tax returns and $41,305, mostly in
cash. The Eleventh Circuit held the money was admissible for forfeiture
purposes.'10 The agents found the money in plain view during a lawful
search,"' and the agents' failure to find drugs during the search did not
negate a determination of probable cause." ' The court said that one may
expect a drug dealer to have drugs, money, or both on hand."' The
agents in this case found a cash equivalent of one kilogram of cocaine.
The court said that it was of little importance that this cash could not be
tied to a specific known transaction. " The agents had information that
the claimant had access to fifty kilograms of cocaine for at least two
months prior to the search.'5

To prove probable cause to forfeit money, the government need not
trace money to a specific transaction or actually prove by a preponder-
ance of the evidence a substantial connection to drug dealing."" The gov-
ernment must merely furnish reasonable grounds to believe a substantial
connection exists between the money seized and the claim of drug deal-
ing.617 Moreover, when the government presents evidence of an illegal
source of money, the claimant must do more than show the existence of
possible legitimate sources of the cash.61 While the claimant wife con-
tended that the gathered money was bail for her husband's drug viola-
tions in Arkansas, in fact, almost half the money was withdrawn from
several banks before the husband's arrest.19

Wiretaps. The Eleventh Circuit deferred to state and foreign govern-

607. Id. at 711.
608. 802 F.2d 1339 (11th Cir. 1986).
609. Id. at 1341.
610. Id. at 1339.
611. Id. at 1341.
612. Id. at 1343.
613. Id.
614. Id.
615. Id.
616. Id.
617. Id.
618. Id. at 1345.
619. Id.
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ments in wiretap cases during the survey period. For example, in Adams
v. Lankford,'2 a jury convicted defendants under the Georgia RICO stat-
ute for commercial gambling.2"' The trial evidence showed that defend-
ants participated in a lottery ring operated in the metropolitan Atlanta
area that involved gambling on the volume of stocks and bonds traded on
the New York Stock Exchange. 2 The government obtained the evidence
pursuant to twelve wiretap orders issued by the Superior Court of Fulton
County, Georgia, upon application by the District Attorney of Fulton
County. The District Attorney had forty-one telephones tapped, includ-
ing twenty-three located outside of the Atlanta Judicial Circuit and, thus,
outside Fulton County.'" Defendants urged that the District Attorney
lacked authorization to obtain, and the Superior Court of Fulton County
lacked authorization to issue, the wiretap orders.62 '

On appeal from the denial of federal habeas relief, however, the Elev-
enth Circuit held the alleged violations did not "implicate the core con-
cerns" 62 5 of the Omnibus Crime Control and Safe Streets Act.62 6 The
court said defendants failed to show any connection between the alleged
fourth amendment violations and Congress' concern for the privacy of
wire and oral communications, and the court could discern none.27 Fur-
thermore, a requirement that the Fulton County District Attorney obtain
the cooperation of district attorneys from other circuits in which target
telephones were located would cut against Congress' stated goal of cen-
tralized decision making.M Finally, the court said, Congress implicitly
delegated defining the territorial parameters of 18 U.S.C. § 2516(2)629 and
18 U.S.C. § 2518(3)630 to the states.2 1 The states define the political sub-
divisions and, thus, determine the propriety of any given wiretap applica-
tion, the court held.6 3 2

United States v. Rosentha62 3 concerned the appeal of the infamous
cocaine smuggler who escaped from a federal prison in Tennessee and
fled to Columbia, where he organized a large cocaine smuggling opera-

620. 788 F.2d 1493 (11th Cir. 1986).
621. Id. at 1493. See O.C.G.A. § 16-11-64(b)(1) (Supp. 1985).
622. 788 F.2d at 1494.
623. Id. at 1494-95.
624. Id. at 1494.
625. Id.
626. 18 U.S.C. §§ 2510-2520 (1982).
627. 788 F.2d at 1498.
628. Id. at 1498-99.
629. 18 U.S.C. § 2516(2) (1982).
630. Id. § 2518(3) (1982).
631. 788 F.2d at 1499.
632. Id.
633. 793 F.2d 1214 (11th Cir. 1986).
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tion.63' The Eleventh Circuit upheld the admission of taped telephone
conversations and evidence seized from defendant Rosenthal's home in
Columbia."5' A Colombian magistrate authorized the telephone tap, pur-
suant to Colombian law, and Colombian law enforcement officials moni-
tored the calls.' Both American and Colombian law enforcement officials
conducted the search of defendant's home, but the Eleventh Circuit held
that the participation of American agents was not substantial enough to
convert the search into a joint venture. 3 7 A finding of a joint venture was
necessary for fourth amendment rights to apply to actions by a foreign
sovereign in its own territory.038 Since the fourth amendment did not ap-
ply, the Eleventh Circuit ruled that the evidence was admissible. 3"'

V. EIGHTH AMENDMENT

A. Bail

In United States v. Hurtado, 04 the Eleventh Circuit had its first op-
portunity to consider the scope and effect of the Bail Reform Act."' In
Hurtado, the court found that a pretrial hearing, which was held eight
days after defendants' initial hearing, was untimely in violation of section
3142(f) of the Act."' The court reversed the district court's pretrial de-
tention order and remanded the case with instructions to hold a de novo
hearing under 18 U.S.C. § 3142 14 to reconsider the merits of pretrial de-
tention." In reaching its conclusion, the Eleventh Circuit found persua-
sive the more expansive view of the First, Third, Sixth, Eighth and Ninth
Circuits, who characterized the appeals as presenting mixed questions of
law and fact to be accorded plenary review." 5 Accordingly, the court held
that the criteria set forth at 18 U.S.C. § 3142(g)(3) and (4)"' pose factual
questions pertaining to the individual characteristics of the defendant

634. Id. at 1223.
635. Id. at 1215.
636. Id. at 1230.
637. Id. at 1231.
638. Id.
639. Id.
640. 779 F.2d 1467 (11th Cir. 1985).
641. 18 U.S.C. §§ 3141-3143 (1982 & Supp. I1 1985).
642. 779 F.2d at 1467. See 18 U.S.C. § 3142(f).
643. 18 U.S.C. § 3142.
644. 779 F.2d at 1482.
645. Id. at 1471-72 (citing United States v. Bayko, 774 F.2d 516 (1st Cir. 1985); United

States v. Delker, 757 F.2d 1390 (3d Cir. 1985); United States v. Hazime, 762 F.2d 34 (6th
Cir. 1985); United States v. Maull, 773 F.2d 1479 (8th Cir. 1985) (en banc); United States v.
Motamedi, 767 F.2d 1403 (9th Cir. 1985)).

646. 18 U.S.C. § 3142(g)(3)-(4).
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and the threat posed by his release.64 These factors, the court held, are
subject to the 'clearly erroneous' standard of review." 8 The Eleventh Cir-
cuit held, however, that the factors articulated in subsections (1) and
(2)," 9 and those set out in section 3142(c)(2)(A)-(N)," 0 are subject to de
novo review on appeal, since they require the trial court to exercise judg-
ment and discretion in applying legal standards to certain facts." 1

In United States v. Hinote,6 2 the Eleventh Circuit reversed the district
court's aggregation of the maximum sentences for each of defendant's of-
fenses." 3 The district court sought to invoke the pretrial detention provi-
sions of the Bail Reform Act of 1984." The Eleventh Circuit held that in
order to invoke the Act's pretrial detention provisions, the maximum sen-
tence for each offense must exceed ten years.6" Since this was not the
case in Hinote, the Eleventh Circuit vacated the pretrial detention order
and directed the district court to hold a de novo hearing to determine
whether, absent the rebuttable presumption of 18 U.S.C. §
3142(f)(1)(C)," pretrial detention was authorized. 657

In United States v. Rose,$" the court found that a bond provision re-
quiring defendant to pay a fine upon affirmance of his sentence on appeal
violated the eighth amendment proscription of excessive bail.6" In Rose,
defendant faced charges of possession of marijuana with intent to dis-
tribute, conspiracy, and aiding and abetting."' He posted a $24,000 cash
appearance bond with the district court clerk," 1 then assigned his inter-

647. 779 F.2d at 1472.
648. Id.
649. 18 U.S.C. § 3142(g)(1)-(2).
650. Id. § 3142(c)(2)(A)-(N).
651. 779 F.2d at 1472.
652. 789 F.2d 1490 (11th Cir. 1986).
653. Id. at 1491.
654. 18 U.S.C. §§ 3141-3143. Under the Act, a rebuttable presumption arises when a

defendant is charged with, and probable cause exists that he committed, an offense for
which a maximum term of ten years or more is prescribed by the Controlled Substances Act
(21 U.S.C. § 802 (Supp. III 1985)), the Controlled Substances Import and Export Act (21
U.S.C. § 951-966 (Supp. III 1985)), or section 1 of the Act of September 15, 1980 (21 U.S.C.
§ 955a (1982)). The statutory presumption is that the defendant presents a danger to the
community and, thus, should be detained pending trial. 18 U.S.C. § 3141(f)(1)(C).

655. 789 F.2d at 1491.
656. 18 U.S.C. § 3142(f)(1)(C).
657. 789 F.2d at 1491.
658. 791 F.2d 1477 (11th Cir. 1986).
659. Id. at 1480.
660. Id. at 1477.
661. Id. at 1479. The face of the bond stated that". . . the defendant Joseph Rose shall

abide the final judgment and pay the fine imposed upon affirmance of the sentence of the
appellate court." Id.
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est in the bond to his trial attorney."" Following his conviction and incar-
ceration, defendant moved to exonerate bail pursuant to Federal Rule of
Criminal Procedure 46(f)." 8 The district court denied the motion." The
Court of Appeals, however, said the fine requirement was contrary to the
Bail Reform Act.65 Defendant at all times complied with the require-
ments of the appearance bond, and when the trial was over, defendant
had no funds in the district court's custody; they already had been as-
signed to his lawyer."

B. Death Penalty

Aggravating and Mitigating Circumstances. More often than
not, death row inmates had the Eleventh Circuit judges arguing among
themselves about some facet of mitigating and aggravating circumstances
in their trials. This occurred in Peek v. Kemp," 7 which was decided by a
six-to-five vote. In Peek, the trial judge charged the jury:

You are authorized to consider the facts and circumstances, if any, in
extenuation, mitigation or aggravation of punishment which may have
been submitted to you .... However, it is not essential to your decision
that you find extenuating or mitigating facts and circumstances on the
one hand, or facts and circumstances in aggravation on the other.'"

The trial judge then quoted from the Georgia statute: "'[T]he Jury shall
hear additional evidence in extenuation, mitigation and aggravation of
punishment including the record of any prior criminal convictions and
pleas of guilty or pleas of Nolo Contendere of the Defendant or the ab-
sence of any such prior criminal convictions and pleas.' -"

Evaluating this challenged instruction in context, the Eleventh Circuit
said that a reasonable juror would understand that the lack of a criminal
record would be a factor in favor of defendant and the existence of a
criminal record would weigh against defendant.70 The court noted that
the Constitution requires that there be no reasonable possibility that the
juror will misunderstand the meaning and function of mitigating circum-
stances."' The jury instructions do not have to include particular words

662. Id. at 1479.
663. FED. R. CaM. P. 46(f).
664. 791 F.2d at 1480.
665. Id. at 1478.
666. Id. at 1480.
667. 784 F.2d 1479 (11th Cir. 1986).
668. Id. at 1486.
669. Id. at 1487 (quoting O.C.G.A. § 17-10-2 (1982)).
670. Id. at 1492-93.
671. Id. at 1494.
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and phrases to define the concept of mitigation or the function of mitigat-
ing circumstances; hence, no such misunderstanding occurred at Peek's
trial.

672

Moreover, under the Official Code of Georgia Annotated section 17-10-
31,173 if a jury in a capital case finds an aggravating circumstance, it may
impose the death sentence, but it is free to sentence the defendant to life
imprisonment in consideration of mitigating circumstances. 74 The trial
court in Peek described the particular statutory aggravating circum-
stances urged by the state and cautioned the jury that it must find be-
yond a reasonable doubt at least one such circumstance in order to rec-
ommend a death sentence for Peek.175 The particular aggravating
circumstances described-for example, that defendant committed the
crimes during the commission of another capital felony-were self-evi-
dently aggravating in nature .67

Furthermore, the jury would surely have assumed that Peek, who was
nineteen years old, had no prior criminal record, since the prosecutor did
not present any such evidence. 6 77 The judge did not need to tell the jury
that these specific factors (youth and no criminal record) may be consid-
ered in mitigation; the court of appeals deemed their mitigating tenden-
cies self-evident.078 The court contended that the Constitution does not
require courts to give specific and detailed instructions outlined by fed-
eral courts with respect to mitigating and aggravating circumstances, so
long as there is no reasonable possibility the jury misunderstands its role,
the capital sentencing procedure, or the meaning or functions of mitigat-
ing circumstances.

679

Judge Kravitch, in dissent, argued that the majority's assumptions of
the inferences made by the jury were improper."O She wrote, "The nu-
ances and ramifications of capital sentencing . . .are too complex and
significant to permit reliance on instructions that tacitly assume all jurors
know the nature and function of mitigating circumstances.""' Judge
Kravitch stated that the jury instructions in Peek did not eliminate the
possibility that the jury understood the nature and the function of miti-

672. Id. at 1494-95.
673. O.C.G.A. § 17-10-31 (1982).
674. 784 F.2d at 1486 (citing Gregg v. Georgia, 428 U.S. 153 (1975), and O.C.G.A. § 17-

10-31 (1982)).
675. Id. at 1491.
676. Id.
677. Id. at 1492.
678. Id. at 1493.
679. Id. at 1493-94.
680. Id. at 1503 (Kravitch, J., dissenting).
681. Id. at 1504.
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gating circumstances in an unconstitutional manner.82
Judge Hatchett also dissented, admonishing that there was no need for

the majority to overrule Westbrook v. Zant,63 since it did not require the
use of particular words or phrases in capital sentencing instructions.08
Arguing there was a reasonable likelihood that the jury did not under-
stand the instructions and did not consider defendant's age or lack of
criminal record, Judge Hatchett stated that the charge given by the court
unduly emphasized aggravating circumstances.'s

In a rare decision, the Eleventh Circuit in Brown v. Wainwright,ss" or-
dered the district court, subject to the state's right to retry its case, to
issue a writ of habeas corpus because the prosecution knowingly intro-
duced and exploited material, false testimony at defendant's trial for
murder, robbery, and rape.8 7 At defendant's 1974 trial, defense counsel
attempted to impeach the testimony of the prosecution's key witness,
Ronald Floyd.ss Floyd was the only witness linking defendant Brown to
the crimes.89 The defense inquired into the existence of an October 1973
plea bargaining agreement between Floyd and the state. s" In his closing
argument, the prosecutor relied upon Floyd's denial of any promises in
return for his testimony against defendant."s ' The jury convicted defend-
ant of murder, and the trial court sentenced him to death. The jury also
convicted Brown of rape and robbery, for which he received two consecu-
tive life sentences. 2

Eight months after the trial, Floyd gave an affidavit to the defense at-
torney, in which he retracted his trial testimony concerning the crime and
stated the prosecution had offered him "favorable consideration"'" 3 in ex-
change for his testimony against defendant. At a 1975 evidentiary hear-
ing, Floyd recanted his affidavit and testified that his trial testimony re-
garding the murder was accurate. He reaffirmed a portion of the affidavit,
however, in which he stated he had entered into a plea agreement.ss4

The court denied defendant's motion for new trial."6 The state,

682. Id.
683. 704 F.2d 1487 (11th Cir. 1983).
684. 784 F.2d at 1508 (Hatchett, J., dissenting).
685. Id.
686. 785 F.2d 1457 (11th Cir. 1986).
687. Id. at 1458.
688. Id. at 1459.
689. Id. at 1458-59.
690. Id. at 1459-60.
691. Id. at 1460.
692. Id. at 1458.
693. Id. at 1461.
694. Id.
695. Id.
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through the original prosecutor, then made a proffer of testimony it
would have offered if the hearing had proceeded. The proffer included
details of the plea negotiation with Floyd."" The trial court denied the
new trial motion without admitting the proffer. 697

Following that hearing, the state, in its brief filed with the Supreme
Court of Florida, noted that the plea negotiation included a promise not
to prosecute Floyd if he testified truthfully and passed a polygraph exam.
The brief stated: "That [the proffer] may contradict Floyd's testimony
that he had no promises or agreements." 8 In its 1980 opinion, the Flor-
ida Supreme Court apparently gave no effect to the state's proffer.6"

In the habeas hearing in 1983, the United States District Court for the
Middle District of Florida found as a matter of fact that Floyd and the
prosecution had made the agreement as described in the state's proffer. 00

The district court denied habeas corpus relief to Brown, however, finding
that defendant had not demonstrated that the false testimony was mate-
rial to his conviction.70

1 On appeal before the Eleventh Circuit, the state
acknowledged in its brief, and reiterated in its oral argument, that the
state made an agreement with Floyd.0

The Eleventh Circuit made short work of the Supreme Court of Flor-
ida's finding that the record did not support the contention that the state
would not prosecute Floyd if he testified truthfully.703 The Eleventh Cir-
cuit ruled that the presumption of correctness under 23 U.S.C. §
2254(d)704 did not apply to the Florida Supreme Court's finding. 0 5 The
court further held that the agreement between the state and Floyd could
not be denied because that agreement was conditioned upon Floyd's testi-
fying before the grand jury and the trial jury and passing a polygraph
test.7" The government had a duty to disclose evidence of any agreement
regarding the prosecution of a key government witness and a duty not to
present or use false testimony, the court declared.' 07

The court of appeals applied the reasoning of Giglio v. United
States,'" in which the Supreme Court held that "[a] new trial is required

696. 1d. at 1461-62.
697. Id. at 1462.
698. Id.
699. Id.
700. Id.
701. Id.
702. Id.
703. Id.
704. 23 U.S.C. § 2254(d) (1982).
705. 785 F.2d at 1463.
706. Id. at 1465.
707. Id. at 1464.
708. 405 U.S. 150 (1972).
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if 'the false testimony could . . . in any reasonable likelihood have af-
fected the judgment of the jury. . .. ' ""70 Floyd's testimony in this trial
was the keystone of the prosecution's case: he placed defendant at the
crime scene and stated that defendant admitted killing and raping the
victim.7 1 0 The jury was entitled to know whether Floyd could avoid prose-
cution for murder by testifying pursuant to the agreement with the gov-
ernment; and if this were the case, the jury was entitled to weigh this
evidence in measuring Floyd's credibility.'1 The agreement, in fact, gave
Floyd immunity from prosecution in a capital case in which he came to
the crime scene with defendant, fled with defendant, and participated
with defendant in another crime of violence with a similar modus oper-
andi later that day."'

Moreover, the court of appeals ruled that the district court applied the
wrong legal standard on habeas and erred in requiring defendant to show
that the correction of the false testimony "probably would have resulted
in an acquittal" 3 under United States v. Phillips."' The Phillips stan-
dard applies when the prosecutor has failed to disclose purely impeaching
evidence, 1 whereas this case involved the knowing introduction of false
testimony and the exploitation of that testimony in argument to the
jury.76 Finally, the court said, to the extent that Phillips stated a differ-
ent standard from Giglio, Phillips was implicitly overruled"' by United
States v. Bagley71s and McCleskey v. Kemp."'

In another decision during the survey period, the Eleventh Circuit con-
tinued to reject the Eighth Circuit's decision in Grigsby v. Mabry.20 In
Jones v. Smith,'2 ' defendant sought a certificate of probable cause and
petitioned for a stay of execution pending appeal. 2 The basis for the
appeal was that at defendant's trial, the prosecution struck a venire per-
son for cause because she expressed reservations about capital punish-
ment and her reluctance to impose the death penalty. In denying the

709. Id. at 154 (quoting Napue v. Illinois, 360 U.S. 264, 271 (1959)).
710. 785 F.2d at 1466.
711. Id. at 1465.
712. Id.
713. Id. at 1464 (citing United States v. Phillips, 664 F.2d 971, 1026 (5th Cir. Dec. 28,

1981) (Unit B)).
714. 664 F.2d 971 (5th Cir. Dec. 28, 1981) (Unit B).
715. Id. at 1026.
716. 785 F.2d at 1464.
717. Id.
718. 105 S. Ct. 3375 (1985).
719. 753 F.2d 877 (11th Cir. 1985) (en banc).
720. 758 F.2d 226 (8th Cir. 1985), cert. granted sub nom. Lockhart v. McCree, 106 S. Ct.

59 (1985).
721. 785 F.2d 1011 (11th Cir. 1986).
722. Id. at 1011.
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stay, the Eleventh Circuit simply stated it has consistently rejected Grig-
sby.'2 Circuit Judge Johnson dissented, however, voting to grant the
stay, because of the Supreme Court's recent actions on petitions for stays
of execution in cases presenting Grigsby claims.724

The court of appeals rejected a defendant's Grigsby claim in Funchess
v. Wainwright.72 5 In that case, the Eleventh Circuit also held that a sen-
tence of death by electrocution is not cruel and unusual punishment.726

The court relied in part on the Fifth Circuit's decision in Spinkellink v.
Wainwright," in which the court held that death by electrocution is not
unnecessarily torturous and wantonly cruel so as to constitute cruel and
unusual punishment in violation of the eighth and fourteenth
amendments.

2 8

Also during the survey period, the Eleventh Circuit upheld the grant of
a new sentencing hearing to defendant in Magwood v. Smith,'72 an Ala-
bama murder case. In sentencing defendant to death, the trial court spe-
cifically considered and rejected two proposed mitigating circumstances
relating to defendant's allegedly diminished mental condition at the time
of the murder.7

30

On appeal, the Eleventh Circuit held that the record did not support
the state court's rejection of these mitigating factors.'31 Four experts as-
certained that defendant suffered from some form of serious mental dis-
order on the date he murdered the sheriff, and none of the experts testi-
fied that defendant was free from mental illness on that date. 3 2 The
record clearly showed defendant killed the sheriff "under the influence of
extreme mental or emotional disturbance,""" and that on the date of the
murder, defendant's capacity "to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of law was substan-
tially impaired.'

7 84

The Eleventh Circuit rejected the last minute appeal of Jerome Bow-

723. Id. In Grigsby, the Eighth Circuit held that the exclusion of jurors opposing the
death penalty denied the defendant a trial by a fair cross-section of the community and
created a conviction-prone jury. 758 F.2d at 229.

724. 786 F.2d at 1012-13 (Johnson, J., dissenting).
725. 788 F.2d 1443 (11th Cir. 1986).
726. Id. at 1446.
727. 578 F.2d 582 (5th Cir. 1978), cert. denied, 440 U.S. 976 (1979).
728. 788 F.2d at 1446.
729. 791 F.2d 1438 (11th Cir. 1986).
730. Id. at 1441.
731. Id. at 1449.
732. Id. at 1450.
733. Id. (quoting ALA. CODE § 13A-5-51(2) (1975)).
734. Id. (quoting ALA. CODE § 13A-5-51(6) (1975)).
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den in the controversial case of Bowden v. Kemp."8' Five days before his
scheduled execution, Bowden petitioned for habeas relief, claiming that
during jury selection, the prosecutor impermissibly used peremptory chal-
lenges to strike blacks from the jury. 3 An all-white jury tried the black
defendant. This was the first time throughout the entire appellate and
habeas corpus process that Bowden had raised this issue. He contended
that as an indigent, he could not afford to prove his discrimination claim
at the time of trial.7 3 7 He relied upon Batson v. Kentucky,7 3

8 arguing that
he should have an opportunity to present his discrimination claim, be-
cause Batson prescribes a lesser standard of proof for such claims .73 The
Eleventh Circuit quickly disposed of this argument: objecting to the pros-
ecutor's use of peremptory strikes for the first time five days before his
scheduled execution was an abuse of the writ of habeas corpus. 40 Bowden
should have objected at trial; if he needed time and resources to prove his
discrimination claim, he should have moved for a continuance and neces-
sary expenses.74  Furthermore, defendant's reliance on Batson was faulty.
He had cited the case in a previous habeas corpus petition while the case
was pending before the Supreme Court, but did not assert his Batson
claim at that or any other time until five days prior to his scheduled
execution.

7 4 2

Prosecutorial Comment. On remand from the Supreme Court, the
Eleventh Circuit in Tucker v. Kemp7 43 found that the prosecutor's im-
proper comments during the sentencing hearing did not render defend-
ant's trial fundamentally unfair.74" A jury convicted defendant in state
court of murder, kidnapping with bodily injury, and robbery by intimida-
tion, and the trial court sentenced him to death.74

5 During the sentencing
phase, the prosecutor twice interjected his personal opinions and referred

735. 793 F.2d 273 (11th Cir. 1986). Bowden was executed amidst substantial publicity
generated by death penalty opponents who claimed Bowden was incompetent.

736. Id. at 274.
737. Id. at 275.
738. 106 S. Ct. 1712 (1986).
739. 793 F.2d at 275.
740. Id. at 274-75.
741. Id. at 275.
742. Id. Cf. United States v. David, 803 F.2d 1567 (11th Cir. 1986), in which the court

held that the rule of Batson, setting forth new evidentiary standards for establishing when a
prosecutor's use of preemptory challenges violates the Constitution, would be applied retro-
actively to cases pending on direct appeal at the time the decision was announced. Id. at
1569-70.

743. 802 F.2d 1293 (11th Cir. 1986).
744. Id. at 1293-94.
745. Id. at 1293.
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to the financial burden on the taxpayers of imposing a life sentence.'"
The Eleventh Circuit said these remarks were unrelated to the jury's role
in the capital sentencing process.4 The court's conclusion, thus, fit
squarely within the holding of the Supreme Court's decision in Darden v.
Wainwright.74 ' The Eleventh Circuit ruled neither of the instances was
sufficiently egregious to render the proceeding fundamentally unfair.' 4"

The prosecutor in other comments had advised the jury that the prose-
cutor's office, the police, the grand jury, and the trial judge participated
in proceedings culminating in the decision to impose the death penalty. 7

The court, however, noted that during the entire sentencing proceeding,
the trial judge and defense counsel repeatedly apprised the jury that it
alone was to decide whether to impose a sentence of death or of life
imprisonment."5

1

Tucker was a ten-to-three decision and provoked a dissent from Judge
Kravitch, who said the prosecutorial misconduct violated the core princi-
pals of Caldwell v. Mississippi7"' and was not harmless.7 3 Judge Kravitch
criticized the majority for continuing to apply a Strickland v. Washing-
ton 7 standard to assess the impact of prosecutorial misconduct." 5

Pretrial Publicity-Change of Venue. The Eleventh Circuit in
December 1985 decided its most controversial case ever when it held that
the state trial court improperly denied a change of venue for the trial of
the three defendants in the Alday murder case. The court's decisions in
Coleman v. Kemp7" and Isaacs v. Kemp"' sparked a firestorm of contro-
versy, prompting the circulation of petitions urging the impeachment of

746. Id. at 1296.
747. Id.
748. 106 S. Ct. 2464 (1986).
749. 802 F.2d at 1296.
750. Id.
751. Id. at 1296-97. But see Wilson v. Kemp, 777 F.2d 621 (11th Cir. 1985), in which the

Eleventh Circuit held the prosecutor's use of passages from Eberhart v. State, 47 Ga. 598
(1873) and Gregg v. Georgia, 428 U.S. 153 (1976) was highly prejudicial, rendering the sen-
tencing proceeding fundamentally unfair. The Eberhart quote informed the jury that mercy,
the basic rationale for imposing a life sentence, was an invalid consideration. 47 Ga. 598,
609-10 (1873). The Gregg quote informed the jury that its other choice, the death penalty,
was endorsed by the Supreme Court as "essential in an ordered society." 428 U.S. 153, 183
(1976).

752. 472 U.S. 320 (1985).
753. 802 F.2d at 1297 (Kravitch, J., dissenting).
754. 466 U.S. 668 (1984).
755. 802 F.2d at 1298.
756. 778 F.2d 1487 (lth Cir. 1985), reh'g denied, 782 F.2d 896 (11th Cir.) (en banc),

cert. denied, 106 S. Ct. (1986).
757. 778 F.2d 1482 (11th Cir. 1985), reh'g denied, 782 F.2d 896 (11th Cir.) (en banc),

cert. denied sub nom. Kemp v. Coleman, 106 S. Ct. 2289 (1986).
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the circuit judges who served on the panel. In addition, the decisions
rocked the Georgia legal community, generating renewed criticism of the
cumbersome appellate process in death-penalty cases.

The facts of the gruesome Alday murders, which occurred on May 14,
1973, in Donalsonville, located in Seminole County, Georgia, are set out
in the court's opinion in Coleman. On that fateful day, Wayne Coleman
and Carl Isaacs entered Jerry Alday's mobile home in Donalsonville,
while two companions, George Dungee and Billy Isaacs, remained
outside.7" Ned and Jerry Alday drove up in a jeep. Coleman, Carl Isaacs,
and Billy Isaacs, Carl's brother, forced the two to enter the trailer. Cole-
man then forced Ned Alday into the north bedroom and shot him in the
head several times. Carl Isaacs forced Jerry Alday into the south bedroom
and shot him in the head several times. Jimmy Alday then drove up on a
tractor, knocked on the door, and entered the mobile home. Carl Isaacs
forced him into the living room and shot him to death. Jerry's wife, Mary
Alday, then drove up, and Carl Isaacs forced her inside. Immediately
thereafter, Aubrey and Chester Alday arrived in a pickup truck. One de-
fendant forced Mary Alday into the bathroom, while Carl Isaacs took Au-
brey into the south bedroom and killed him. Coleman took Chester Alday
to the other bedroom and killed him. The men then raped Mary Alday on
the kitchen floor, took her from the mobile home, and raped her again in
a wooded area. Dungee then shot her to death.7 "

On September 4, 1973, a Seminole County grand jury indicted Cole-
man, Carl Isaacs, Dungee, and Billy Isaacs on six counts of murder.760

Approximately three months later, Billy Isaacs pleaded guilty to armed
robbery and burglary and received a forty-year prison term. In January
1974, the court separately tried, convicted, and sentenced to death the
three other defendants. Carl Isaacs' trial began on Monday, December 31,
1973; Dungee's trial began the following Monday, January 7, 1974; and
Coleman's trial began on the next succeeding Monday, January 14,
1974.761

On appeal, the Supreme Court of Georgia affirmed Coleman's convic-
tions and sentences.76 Justice Hill, however, dissented on the basis of
pretrial publicity.7

1 The United States Supreme Court subsequently de-
nied Coleman's first petition for a writ of certiorari.764 Coleman sought

758. 778 F.2d at 1488.
759. Id. at 1488.
760. Id.
761. Id.
762. Coleman v. State, 237 Ga. 84, 226 S.E.2d 911 (1976), cert. denied, 431 U.S. 909

(1977).
763. Id. at 95, 226 S.E.2d at 919 (Hill, J., dissenting).
764. Coleman v. Georgia, 431 U.S. 909, reh'g denied, 431 U.S. 961 (1977).
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habeas corpus relief in the Superior Court of Tattnall County, but on
June 13, 1980, the superior court denied the petition.76 On October 31,
1980, the Supreme Court of Georgia denied Coleman's application for a
certificate of probable cause to appeal. 766 The United States Supreme
Court then denied Coleman's second petition for a writ of certiorari.7

17

On July 8, 1981, Coleman sought federal habeas corpus relief in the
United States District Court for the Middle District of Georgia; the dis-
trict court denied the petition." Coleman appealed to the Eleventh Cir-
cuit, arguing that the federal district court erred in denying his request
for discovery and an evidentiary hearing on whether pretrial publicity
and the community's atmosphere were so prejudicial that the trial court's
denial of petitioner's motion for a change of venue deprived him of his
constitutional rights.7 ' The Eleventh Circuit remanded to the district
court for an evidentiary hearing.77 The district court conducted the hear-
ing and on March 18, 1985, again denied Coleman's petition for habeas
corpus relief.'7 ' Defendant again appealed to the Eleventh Circuit. 7

Briefly, the Eleventh Circuit held in Coleman that (1) Coleman's show-
ing of adverse pretrial publicity was sufficient to establish a presumption
of prejudice and, thus, entitled defendants to a change in venue; (2) there
had not been a sufficient 'cooling off' period between the time of the
crimes and the trial to warrant a different finding; and (3) assuming, ar-
guendo, there could be such a rebuttal, the record of voir dire did not
rebut any finding of the presumed prejudice." 3 In concluding that highly
prejudicial publicity had saturated and inflamed the community to the
extent that overwhelming prejudice existed in Seminole County, on both
the issue of defendant's guilt and the sentences they should receive, the
court of appeals "presumed prejudice'4 under Rideau v. Louisiana."5

The Supreme Court held in Rideau that "prejudice is presumed from
pretrial publicity when pretrial publicity is sufficiently prejudicial and in-
flammatory and the prejudicial pretrial publicity saturated the commu-
nity where the trials were held.,"77 Although the court noted that the pre-

765. 778 F.2d at 1488.
766. Id.
767. Coleman v. Balkcom, 451 U.S. 949, reh'g denied, 452 U.S. 955 (1981).
768. 778 F.2d at 1489.
769. Coleman v. Zant, 708 F.2d 541 (11th Cir. 1983).
770. Id. at 549.
771. 778 F.2d at 1489.
772. id.
773. Id. at 1487.
774. Id. at 1489.
775. 373 U.S. 723 (1963).
776. 778 F.2d at 1490 (citing Rideau v. Louisiana, 373 U.S. 723, 726-27 (1963)).
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sumed prejudice principal is "rarely""'7 applicable and is reserved for an
"extreme situation,""177 the court said that the Alday defendants' cases
filled the bill."9 While the burden placed on Coleman was an extremely
heavy one, Judge Anderson wrote,70 the court's review of the record led
to the inescapable conclusion that the lower court's decisions denied their
rights to a fair trial before an impartial jury.8' He commented:

Indeed, this case is a close case only because of the extremely high stan-
dard that must be met. If there were no constitutional right to a change
in venue in the instant case, then one can conceive of virtually no case in
which a change of venue would be a constitutional necessity."8

In examining Coleman's claim, the court assessed the "totality of the
circumstances,""183 insisting that no single factor was dispositive, and it
examined each element of the prejudicial publicity." The court quoted
liberally from published news accounts of the murders. The court quoted
part of a May 24th edition of the Donalsonville News that contained a
reprint of an editorial from the Camilla Enterprise, which read: "'We kill
rattlesnakes because they kill anything they come in contact with. We
likewise shoot mad dogs or other rabid animals. When individuals become
as these lower animals, they lose their right to human treatment.'""s

Another article on which the court focused was in the May 17 Albany
Herald, bearing a headline "Sheriff Wants Revenge But Beholden to
Badge. 'I'd pre-cook them.' "711 The article quoted Seminole County
Sheriff Dan White as saying, "'If I had my way about it, I'd have me a
large oven and I'd precook them for several days, just keep them alive
and let them punish. . . . And I don't think that would satisfy me.' ,178

The story went on:

I don't see where they could put up any plea for mercy .... If a citizen
gets out of hand and starts shooting people up, there's only one way to
arrest and that's with a shotgun. Any man that believes in God believes
in capital punishment .... I could throw the switch to the electric chair

777. Id. (quoting Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 544 (1976)).
778. Id. (quoting Mayola v. Alabama, 623 F.2d 992, 997 (5th Cir. 1980), cert. denied, 451

U.S. 913 (1981)).
779. Id.
780. Id. at 1537.
781. Id. at 1538.
782. Id.
783. Id. at 1491.
784. Id. at 1538.
785. id. (quoting Donalsonville News, May 24, 1973, at 9, col. 1).
786. Id. at 1501 (quoting Albany Herald, May 17, 1974, at 5, col. 1).
787. Id.
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and never lose a minute's sleep.'"

Other items led the panel to form an opinion that the community was
deeply prejudiced regarding defendants' guilt and the sentence defend-
ants should receive. One of these was an announcement by law enforce-
ment officials, immediately after they identified defendants as suspects,
that the circumstantial evidence against them was "overpowering,"' 7I' and
that "there (was] no point in looking for anybody else.t 790

The court further observed that the press revealed that authorities had
found defendants' fingerprints at the scene of the crime.791 In addition,
the media reported that defendants were escapees from a Maryland
prison. The media also reported their prior criminal records, including a
crime spree along the eastern seaboard of which the Alday murders were
part.7" Moreover, defendant Coleman was rarely identified as a suspect
in the case without the article noting that he had confessed to an earlier
murder of a Pennsylvania youth. ' " Billy Isaacs, Coleman's half-brother,
testified as a state's witness in each trial. The newspapers and broadcasts
widely and repeatedly reported Isaacs' testimony in his brother's trial, in
which Isaacs described explicitly the horrible manner in which Coleman
and the others murdered the six Alday family members.79

Judge Anderson's opinion noted that "there was publicity that was ei-
ther calculated to provoke hostility or reflective of an atmosphere of hos-
tility. 7991 This publicity included newspaper accounts of the defendants
as smirking and remorseless in court, remarks of defendants' own mother
suggesting that mercy was inappropriate, statements of numerous attor-
neys who wished to avoid appointment as defense counsel, statements of
appointed counsel to the effect that they wished to be relieved of their
duties, and direct testimony of several residents and newsmen showing
that the community had prejudged the case. 7"

Evidence that the community held the opinion that death was the only
appropriate penalty for those found guilty of the Alday murders further
aggravated the atmosphere.79 The Alday family's preference for the
death penalty pervaded this small community in which the victims' fain-

788. Id.
789. Id. at 1504, 1538.
790. Id.
791. Id.
792. id. at 1538.
793. Id.
794. Id.
795. Id.
796. Id. at 1538-39.
797. Id. at 1534, 1539.

[Vol. 381208



CRIMINAL PROCEDURE

ily was well known and respected." 8

Moreover, it was common knowledge in the community that the surviv-
ing family members had retained a special prosecutor, former Lieutenant
Governor Peter Zack Geer, to prosecute the case.'" This fact, along with
Geer's argument for imposition of the death penalty, clearly implied that
the family hoped defendants would receive the death penalty."O Further-
more, shortly before Coleman's trial, the press widely reported that fam-
ily members were pleased with the death sentence returned in Carl
Isaacs' case.a°

In holding that Coleman's showing equalled that made in Rideau, the
court noted that many widely publicized facts were inadmissible at Cole-
man's trial, such as his confession to the murder of the Pennsylvania
youth, his status as an escaped convict, and his participation in a crime
spree along the eastern seaboard. 02 Based upon the totality of the cir-
cumstances the court held that "it is inconceivable that petitioner Cole-
man could have received an impartial assessment of his guilt or innocence
or a detached weighing of aggravating and mitigating circumstances in
Seminole County. 86 0 3 Once defendant made the extremely high showing
required by Rideau, prejudice was manifest and, thus, presumed.8"'

As for the state's argument that there was a substantial 'cooling off'
period between the commission of the crimes and Coleman's trial, the
court ruled there was not a sufficient change in the publicity to warrant a
conclusion that "the feelings of revulsion that create prejudice [had]
passed."805 Even though there was some slackening of the publicity from
July until November, the court said that this publicity reminded the
readers of the facts of the crimes, defendants' escape from a Maryland
prison, and Coleman's confession to the murder of the Pennsylvania
youth.8" Also, a crime magazine, Front Page Detective,60 was issued in
August and sold an unusually large number of copies containing an ac-
count of the murders.$" Finally, for several weeks prior to Coleman's
trial, there was intense publicity recounting details previously reported,
added to publicity of the recent trials and death sentences of Carl Isaacs

798. Id. at 1539. Indeed, the record revealed that several jurors knew the family.
799. Id. at 1515, 1539.

800. Id. at 1539.
801. Id.
802. Id. at 1540.
803. Id.
804. Id.
805. Id.
806. Id. at 1541 (quoting Patton v. Yount, 467 U.S. 1025, 1035 (1984)).
807. Id.
808. Id.

19871 1209



MERCER LAW REVIEW

and Dungee and the explicit details of Billy Isaacs' testimony.8 "
While the prosecution argued that the voir dire record rebutted the

presumption of prejudice, the Eleventh Circuit found that the voir dire
was subject to question.810 Counsel examined prospective jurors in the
presence of other prospective jurors who had not yet been examined; the
court should have followed ABA guidelines calling for the examination of
prospective jurors."' In addition, the questions asked of the prospective
jurors were not designed to elicit the existence of actual prejudice, the
degree of prejudicial publicity to which the jurors had been exposed, or
how this exposure had affected the jurors' attitudes towards the trial.'
Rather, the voir dire consisted of leading questions and conclusory an-
swers."' Almost one-half of the jurors who were questioned whether they
had formed an opinion were struck for cause for having a fixed opinion
about the case.'1 4

In Isaacs v. Kemp,8 5 the companion case to Coleman, the court ex-
plored the record further on the inadequacy of voir dire."' The court dis-
covered that one juror, who sat as one of the twelve jurors in Dungee's
case, had actually sat through most of Carl Isaacs' trial, which took place
the week before Dungee's. 8" The juror heard Billy Isaacs testify in the
Carl Isaacs trial; this testimony also implicated Dungee."8' Thus, the juror
heard the most damaging evidence against Dungee before his trial ever
began. This was but another factor in the totality of the circumstances,
the court said, mandating a finding of a presumption of prejudice. 8"9

It is obvious from the length and detail of the Coleman opinion that
the court went to great pains to decide the case fairly, impartially, and
based upon the law. Indeed, the court acknowledged in a footnote of its
opinion:

No one familiar with the facts of this case and the overwhelming evi-
dence of guilt could fail to have sympathy for the prolonged suffering of
the families of these victims. The fatal error of trying this case in Semi-
nole County was not their decision. Similarly, the unwarranted delay in
the final disposition of this matter is not their fault.

However, under the law it is not relevant to the issues before us (and

809. Id.
810. Id. at 1542.
811. Id.
812. Id.
813. Id.
814. Id. at 1543.
815. 778 F.2d at 1482.
816. Id. at 1484-86.
817. Id. at 1486.
818. Id.
819. Id.
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no one has suggested it is) how the responsibility for that delay is allo-
cated or shared among the petitioner, the state, and the system itself.
Moreover, it is of small consolation to them that more recently there are
beginning to be some improvements in the system itself with respect to
such delay. Also the law requires that even the obviously guilty are enti-
tled to a fair trial. Minimal standards of due process require a fair trial
"regardless of the heinousness of the crime. . . [or] the apparent guilt of
the offender."820

The Eleventh Circuit en banc denied the state's petition for rehearing
and suggestion for rehearing in Isaacs v. Kemp.21 In that opinion, how-
ever, Circuit Judge Hill dissented. 22 While he agreed with the majority's
decision based upon the pretrial publicity, Judge Hill felt that a distinc-
tion needed to be made between two subcategories of publicity.8 33 These
are (1) information that later is made known to the jury at trial; and (2)
information that is not.12 4 Judge Hill said the court failed to take advan-
tage of the opportunity provided by these cases to articulate a set of guid-
ing principals to engraft upon the "rather bare bones"'  of Rideau. In
short, he thought the Alday murder case provided the opportunity for the
Eleventh Circuit to give guidance to the media, bench, and the bar on
dealing with the tension between a free press and a fair trial.81

2 "The
panel has, sincerely and with commitment to the Constitution, done
much,"' 7 Judge Hill wrote. He added, however, "The full court should
have finished the job they have begun."s"

820. 778 F.2d at 1543 n.27 (quoting Irwin v. Dowd, 366 U.S. 717, 722 (1961) (citations
omitted)).

821. 782 F.2d 896 (l1th Cir.) (en banc), cert. denied sub nom. Kemp v. Coleman, 106 S.
Ct. 2289 (1986).

822. Id. at 897 (Hill, J., dissenting).
823. Id. at 899.
824. Id.
825. Id. at 900.
826. Id. at 900-01.
827. Id. at 901.
828. Id.
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