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This Article includes not only constitutional litigation but also claims
under many of the civil rights statutes, such as 42 U.S.C. § 1983' and the
Voting Rights Act of 1965, 42 U.S.C. § 1973.2 Excluded from this Article
are employment claims under Title VII of the 1964 Civil Rights Act.3

Given the breadth of our constitutional protections, developing a reasona-
ble classification of these cases for a law review survey is not without
doubt. The author developed the following classifications with the practi-
tioner in mind, using mainly factual rather than legal criteria.4

I. EMPLOYMENT CLAIMS

This section surveys employment-related claims dealing with constitu-
tional issues. Typically, these concern an employee's assertion that the
state has taken a property or liberty interest in violation of due process or
free speech. Seminal Supreme Court decisions, such as Bishop v. Wood"
and Board of Regents u. Roth,6 tend to be the starting point for such
litigation. This section also includes a discussion of several cases dealing
with employment-related interests, such as denying a physician hospital
privileges, dismissing a student from a university, and restricting the

* Partner in the firm of Blacksher, Menefee & Stein, P.A., Birmingham and Mobile,

Alabama.
1. 42 U.S.C. § 1983 (1982).
2. 42 U.S.C. § 1973 (1982 & Supp. II 1985).
3. 42 U.S.C. § 2000e-17 (1982).
4. Because of space limitations, the Article omits claims by prisoners under 42 U.S.C. §

1983 and the Constitution entirely. Factually, these cases raise unique questions. Many of

the prisoners acted pro se, and they may not have fully presented their claims. The cases
are numerous and space does not allow a reasonable presentation of all of the decisions. Few
attorneys willingly undertake such litigation. For those courageous few attorneys who un-
dertake such representation, a summary listing those decisions may be obtained by writing
the Mercer Law Review, Walter F. George School of Law, Mercer University, Macon, Geor-
gia 31207.

5. 426 U.S. 341 (1976).
6. 408 U.S. 564 (1972).
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right to take the bar examination.
This section initially examines employment cases in which courts have

attempted to define what, if any, property interest the employment rela-
tionship created. Subsection A deals with employment claims in which
parties allege violations of free speech and association guarantees in light
of standards articulated in Mt. Healthy City School District Board of
Education v. Doyle7 and similar cases. Subsection B focuses on cases in
which employees allege violations of their fifth amendment privilege
against self-incrimination in light of Supreme Court decisions such as
Garner v. Broderick.6

A member of the bar in private practice asserted a constitutionally pro-
tected property interest in his employment as attorney for a local housing
authority in Osman v. Hialeah Housing Authority.' The court held that
he had no property interest in his employment because the very nature of
the attorney-client relationship means that the client has the right to dis-
charge the attorney at any time, with or without cause.1" The court noted
that the only possibly conflicting decision concerned an 'in-house' city
attorney.

11

In Shelton v. City of Atlanta,' a policeman in Atlanta, Georgia alleged
that he was demoted from a tenured position without a hearing in viola-
tion of due process. 8 In Thomason v. McDaniel,14 a policeman in Sneads,
Florida alleged that he was terminated without dub process.' 5 In both in-
stances, the court of appeals affirmed" district court opinions holding
that neither policeman had established that he had a property interest.
The Atlanta policeman complained about his demotion from detective to
patrolman.17 The court found no support in state law or regulations for
an expectation of tenure on the part of the policeman that would create a
property interest.' 8 Similarly, the patrolman in Sneads, Florida was a
part-time, at-will employee."9 The court determined that Florida law pro-
tected only full-time employees.20 The court also rejected the patrolman's

7. 429 U.S. 274 (1977).
8. 392 U.S. 273 (1968).
9. 785 F.2d 1550 (11th Cir. 1986).

10. Id. at 1550-51.
11. Id. at 1551.
12. 796 F.2d 1391 (11th Cir. 1986).
13. Id. at 1392.
14. 793 F.2d 1247 (11th Cir. 1986).
15. Id. at 1248.
16. 796 F.2d at 1394; 793 F.2d at 1251.
17. 796 F.2d at 1392.
18. Id. at 1393.
19. 793 F.2d at 1248.
20. Id. at 1249.
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argument that the Sneads police manual created a property right, since
the manual appeared to be just a compilation of pages of unknown origin
with no date and no stamp of official adoption or approval.2 The court
also rejected the claim that the discharge had stigmatized the policeman,
since the city had not disclosed the reasons for the discharge.2"

Physicians, like lawyers, are in the vanguard of plaintiffs seeking con-
stitutional protection. In El Shahawy v. Harrison,2 3 Dr. El Shahawy sued
hospital officials because they had denied him the privilege of conducting
cardiac catheterizations. ' Considering the civil rights claim, the court re-
viewed Florida law and found no constitutionally protected property in-
terest.2 Furthermore, the court found that the physician had made no
allegation of an inability to practice medicine resulting from the inability
to perform the particular procedures.2 The court similarly dealt with the
physician's claims of loss of a liberty interest.27 The court left Dr. El
Shahawy with a Sherman Act 8 claim to pursue on remand, however.2 9

In Haberle v. University of Alabama in Birmingham," the court
quickly dealt with plaintiff's claim that the university violated his proce-
dural and substantive due process rights by dismissing him from its Ph.D.
program in chemistry.31 The court noted the extremely wide latitude
courts give to universities in such matters in both procedural and sub-
stantive aspects and affirmed the district court's dismissal of both due
process claims."2

In Cline v. Supreme Court of Georgia,3 3 plaintiff challenged a Georgia
bar examination rule that limited applicants for the examination to grad-
uates of approved law schools, unless they had passed the bar exam
within five years of the date of adoption of the 1978 rule.3

4 The court
rejected plaintiff's argument by applying a 'rational basis' level of review
in the equal protection analysis and upheld the Georgia rule as
constitutional.

3 5

21. 1d.
22. Id. at 1249-50.
23. 778 F.2d 636 (11th Cir. 1985).
24. Id. at 638.
25. Id. at 642-43.
26. Id.
27. Id. at 643-44.
28. 15 U.S.C. §§ 1-7 (1982).
29. 778 F.2d at 641.
30. 803 F.2d 1536 (11th Cir. 1986).
31. Id. at 1538.
32. Id. at 1539-41.
33. 781 F.2d 1541 (11th Cir. 1986).
34. Id. at 1542.
35. Id. at 1543,
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In Economic Development Corp. of Dade County v. Stierheim,83 a sub-
grantee (EDCO) that administered funds for Dade County pursuant to a
HUD program sued when the county manager cancelled a contract.
EDCO alleged that defendant had deprived EDCO of a property interest
without due process.87 The district court had denied the claims, finding
that there was an adequate remedy under state law." The court of ap-
peals reached the same result, but employed a totally different analysis.
The court of appeals found no property interest that could be character-
ized as an "individual entitlement grounded in state law, which [could]
not be removed except 'for cause.' ,89 The court reasoned that the con-
tract never created a property interest since the contract specifically al-
lowed termination without cause.40 The court found that the county man-
ager's press statements about EDCO regarding the termination of the
contract affected liberty and property interests, but it concluded that
there were adequate remedies under state law for any injury that may
have occurred.1

A. The First Amendment Employment Claims

The Eleventh Circuit decided a number of cases concerning employee
claims alleging termination for exercising first amendment rights of free
speech and association. Under the analytical framework of decisions such
as Mt. Healthy City Board of Education v. Doyle"' and Connick v. My-
ers,'4 a plaintiff must show that (1) the speech is constitutionally pro-
tected, meaning it is a matter of public rather than merely personal con-
cern," and (2) the speech was a substantial or motivating factor in the
employer's decision to change the employment status.4 In Ferrara v.
Mills,4' a teacher contended that his complaints about his schedule of
courses were constitutionally protected.4" He claimed that school officials
had retaliated against him because he had exercised his first amendment
rights. The court of appeals, however, found that his complaints were not
related to matters of public concern and, thus, were unprotected speech.'8

36. 782 F.2d 952 (11th Cir. 1986).
37. Id. at 953.
38. Id.
39. Id. at 954 (quoting Logan v. Zimmerman Brush, 455 U.S. 422, 430 (1982)).
40. Id.
41. Id. at 954-55.
42. 429 U.S. 274 (1977).
43. 461 U.S. 138 (1983).
44. Id. at 146.
45. 429 U.S. at 287.
46. 781 F.2d 1508 (11th Cir. 1986).
47. Id. at 1511.
48. Id. at 1515.
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In Eiland v. City of Montgomery,4 ' however, a police officer who
penned a poem about the Montgomery, Alabama mayor and posted it at
three locations in the police station was successful in his challenge." The
officer posted the poem during the city mayoral election and subsequently
suffered a demotion in rank. In finding the poem to be of public concern,
the court emphasized that the poem dealt with the mayor as a public and
political figure and balanced that right of free speech against the police
department's need to discipline. 1 This situation is in sharp contrast with
the case of the public school teacher, who alleged he suffered an unfavor-
able assignment of courses for exercising his first amendment right to free
speech.

In Sykes v. McDowell,"2 a deputy sheriff received a jury award of
$114,000 against a sheriff who had fired the deputy because he had not
adequately supported the sheriff's political campaign.5 3 The court of ap-
peals affirmed the jury award and held that, even though the district
court should have determined whether or not particular speech was con-
stitutionally protected as a matter of law, the court did not commit error
in submitting the issue to the jury when there was no objection." In addi-
tion, the court of appeals did not find a $60,000 component in the judg-
ment for mental anguish to be excessive.'

Grandison v. Smith" is a similar case with a similar result. The Prich-
ard, Alabama housing authority fired two employees because they failed
to give adequate political support to the mayor. The jury returned ver-
dicts for the two employees totalling almost $100,000, which the district
court reduced by way of remittitur to approximately $75,000." The court
of appeals did not disturb the verdict." The court gave little considera-
tion to an argument by the Housing Authority that plaintiffs had failed to
exhaust available administrative remedies." The court further explained
that there was a legitimate question whether the employer had ade-
quately provided for a hearing, and while the employee was obligated to
request a hearing, the employer had an obligation to give adequate notice
that a hearing was available if desired."

49. 797 F.2d 953 (11th Cir. 1986).
50. Id. at 954.
51. Id. at 960.
52. 786 F.2d 1098 (11th Cir. 1986).
53. Id. at 1099-100.
54. Id. at 1105.
55. Id.
56. 779 F.2d 637 (11th Cir. 1986).
57. Id. at 639-40.
58. Id. at 640-43.
59. Id. at 642.
60. Id. at 641-42.
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A similar procedural issue arose in Marshall v. City of Cape Coral,"'
except that the city had made an offer of a hearing that plaintiff had not
accepted. 62 The court affirmed summary judgment for defendant on the
first amendment claim, finding that plaintiff had offered no evidence
from which the court could infer that the city would not have fired plain-
tiff but for the allegedly protected speech. 8

B. Fifth Amendment Protection

In at least two cases, the Eleventh Circuit ruled that discharging em-
ployees violated their right against self-incrimination. In Benjamin v.
City of Montgomery," the city discharged two police officers for refusing
to testify in a case dealing with police misconduct.05 The Eleventh Circuit
held that the city presented the police officers with the constitutionally
unacceptable alternative of either waiving their fifth amendment protec-
tion or being discharged." In Hester v. City of Milledgeville,17 a city
firefighter challenged a requirement of taking a polygraph test." The
court of appeals held that compelling employees to sign a waiver of fifth
amendment protection by threatening adverse employment consequences
was coercive and constitutionally unacceptable."'

II. BUSINESS REGULATIONS

This section includes cases in which businesses and property owners
asserted claims against local governments to protect their alleged prop-
erty rights. A subsequent section will deal with claims for personal injury
that allegedly resulted from government misfeasance.

The court considered complaints by a liquor license applicant,"0 a snow
cone vendor, a building permit holder,72 a limousine service operator,73

and island residents served by ferry.7 4 All plaintiffs in these cases lost in
the district courts, and the court of appeals affirmed all the judgments.

61. 797 F.2d 1555 (l1th Cir. 1986).
62. Id. at 1557.
63. Id. at 1563.
64. 785 F.2d 969 (11th Cir. 1986).
65. Id. at 960.
66. Id. at 961.
67. 777 F.2d 1492 (11th Cir. 1985).
68. Id. at 1493.
69. Id. at 1497,
70, Cheek v. Gooch, 779 F.2d 1507 (11th Cir. 1986).
71. Rivers v. Campbell, 791 F.2d 837 (11th Cir. 1986).
72. Hynes v. Pasco County, Florida, 801 F.2d 1269 (11th Cir. 1986).
73. 'Executive Town & Country Servs. v. City of Atlanta, 789 F.2d 1523 (11th Cir. 1986).
74. Anthony v. Franklin County, 799 F.2d 681 (11th Cir. 1986).
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The court clearly made no expansion of constitutional doctrine in these
instances. As in other cases discussed above, the court had to determine
(1) whether there was a protected property interest and, if so, (2) whether
it was taken without due process of law.

In Cheek v. Gooch'7 Mr. Cheek wanted a beer and wine license for his
restaurant in Union County, Georgia. Gooch, the sole commissioner of the
county, had a policy never to issue liquor licenses while he was commis-
sioner, and he had never adopted any procedures for the issuance of a
license.76 The court held that Cheek had no property interest in the "op-
portunity to acquire a license. ' '

7 The court reasoned that since Mr.
Gooch was not going to grant any licenses, he did not need to establish
any procedures, and, therefore, Cheek's due process rights were not
violated."

In Rivers v. Campbell,9 Rivers owned a snow cone truck that he
parked near various schools in Bay County, Florida. When told that he
could not sell his snow cones to the school children, Rivers sought and
obtained a hearing from the local school board. The district court held
that Rivers had no protected property interest.80 The court of appeals
affirmed, but on different grounds.81 It found that Rivers did have a prop-
erty interest, but that the school board hearing constituted adequate due
process for taking that property interest.82

In Hynes v. Pasco County,83 Hynes had a fourteen-pen kennel for his
dogs in an area zoned "estate-residential." A neighbor claimed that
Hynes' permit violated the county zoning ordinance. The board of zoning
adjustments agreed with the complaining neighbor.8 The court of appeals
found that Hynes had received all of the process to which he was due.0'

In Executive Town & Country Services v. City of Atlanta," Executive
Town operated a limousine service to the Atlanta Airport and complained
about the fare and advertising regulations of the City of Atlanta.6' The
court determined that this type of limousine service was within interstate
commerce, but that the regulation of the interstate market was not bur-

75. 779 F.2d 1507 (11th Cir. 1986).
76. Id. at 1508.
77. Id.
78. Id. at 1508-09.
79. 791 F.2d &37 (11th Cir. 1986).
80. Id. at 839.
81. Id. at 840.
82. Id. at 841.
83. 801 F.2d 1269 (11th Cir. 1986).
84. Id. at 1271-72.
85. Id. at 1275.
86. 789 F.2d 1523 (11th Cir. 1986).
87. Id. at 1524-25.
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densome." The court also found that the regulations were ratiohally
based and did not violate fourteenth amendment standards.6

In Anthony v. Franklin County,9 the property owners of Dog Island in
Franklin County, Florida complained when the county terminated a long-
operated ferry service to the island. The property owners lost on their
claim of a taking of property without due process.'1 The court held that
the proper analysis of the case was that the state had not damaged the
property by stopping ferry service, but merely had stopped affording the
residents free transportation.2

In Ward v. Downtown Development Authority,93 the Downtown Devel-
opment Authority evicted tenants of a publicly owned housing project."
The court found that the tenants did indeed have a protected property
interest under Florida law and that they were entitled to due process."
The court also found that the tenants' equal protection claim was valid,
since they had not received the relocation benefits that other similarly
situated tenants had received." The court remanded the case for trial. 7

Two cases concerned the commerce clause of the Constitution. In Car-
bon Processing Co. v. Lapeyrouse Grain Corp.," an Ohio corporation that
had never registered with the Secretary of the State of Alabama brought
an action claiming a finder's fee for the sale of defendant's feed mill. De-
fendant refused to pay, claiming that provisions of the Alabama Code"
rendered void any contract with a foreign corporation that had not ob-
tained a certificate to transact business in the state.100 The court of ap-
peals reversed, holding that plaintiff was in interstate commerce and that
applying the Alabama statute unreasonably impeded interstate com-
merce, given the very limited contacts plaintiff had in the State of
Alabama. 101

In Immuno International, A.G. v. Hillsborough County,"02 the court af-
firmed a district court decision holding county ordinances regulating col-

88. Id. at 1527.
89. Id. at 1528.
90. 799 F.2d 681 (11th Cir. 1986).
91. Id. at 683.
92. Id. at 686.
93. 786 F.2d 1526 (11th Cir. 1986).
94. Id. at 1527.
95. Id. at 1533.
96. Id.
97. Id.
98. 779 F.2d 1541 (11th Cir. 1986).
99. ALA. CODE § 10-2A-247 (1975).

100. 779 F.2d at 1542-43.
101. Id. at 1544.
102. 775 F.2d 1430 (11th Cir. 1985).
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lection of blood plasma from paid donors to be a reasonable exercise of
local authority and not unduly burdensome on interstate commerce.""3

The court held that the county adopted the ordinance for a valid public
purpose in response to social problems caused by inebriates and vagrants
frequenting areas around plasma centers.104

In Randolph County v. Alabama Power Co.,'"s the county sought to
maintain an action under 42 U.S.C. § 1983,1" but the court of appeals
found that a municipality cannot maintain an action under that sec-
tion,107 even though a municipality is now subject to suit under Monell v.
Department of Social Services.18

In Terry Properties, Inc. v. Standard Oil Co.," black property owners
contended that the location of an industrial plant near their property vio-
lated their rights' 0 under 42 U.S.C. § 1982"1 and the thirteenth amend-
ment."' The court of appeals disposed of the case by finding that there
was no harm to any protected property interest."' The court then consid-
ered whether a plaintiff must prove intentional discrimination under sec-
tion 1982, but in light of the absence of any Supreme Court authority on
the subject, the court declined to decide the issue.""

In Whitney v. Heckler," a physician contended (1) that a temporary
freeze on Medicare fees to nonparticipating physicians violated the fifth
amendment protection of property and the contracts clause and (2) that
civil penalties against physicians who raised their fees constituted a bill of
attainder as prohibited by article 1, section 9 of the Constitution. The
court rejected the first argument, finding that the physician had the free-
dom not to participate in the Medicare program." 7 Furthermore, the
court found no infringement of the physician's liberty to contract."' Re-
garding the second argument, the court held that the Medicare statutory
schemes of penalties and incentives did not constitute 'punishment'

103. Id. at 1432.
104. Id.
105. 784 F.2d 1067 (11th Cir.), modified, 798 F.2d 324 (11th Cir. 1986).
106. 42 U.S.C. § 1983 (1982).
107. 784 F.2d at 1072-73.
108. 436 U.S. 658 (1978); see Appling County v. Municipal Elec. Auth. of Georgia, 621

F.2d 1301 (5th Cir. 1980), cert. denied, 449 U.S. 1051 (1980), modified, 798 F.2d 425 (1986).
109. 799 F.2d 1523 (11th Cir. 1986).
110. Id. at 1525-26.
111. 42 U.S.C. § 1982 (1982).
112. U.S. CONST. amend. XIII.
113. 799 F.2d at 1536.
114. Id. at 1533-36.
115. 780 F.2d 963 (lth Cir. 1986).
116. U.S. CONST. art. 1, § 9.
117. 780 F.2d at 972.
118. Id. at 972-73.
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within the meaning of a bill of attainder.1 '

III. PERSONAL INJURIES

The Eleventh Circuit considered at least three rather traditional per-
sonal injury claims.120 Plaintiffs in each of these cases filed under provi-
sions of 42 U.S.C. § 1983.12" The court's continuing difficulty in determin-
ing the scope of section 1983 is evident in each case. In all three of these
cases, the court of appeals affirmed lower court rulings against plaintiffs.

In Taylor v. Ledbetter,2 2 a foster child filed suit against employees of
the Georgia Department of Human Resources to recover for injuries she
had received while in the care of foster parents.123 The court determined
that Georgia's statutory scheme did not create any "claim of entitle-
ment"'2 ' under Board of Regents v. Roth' 2

1 and that the level of treat-
ment did not amount to "deliberate indifference' 2

0 under Estelle v.
Gamble.1

2 7

In Bradberry v. Pinellas County,2 8 the court denied a claim brought
by the mother of a swimmer who drowned.2 9 The mother claimed that
because the county had inadequately trained and staffed lifeguards it had
'deprived' the swimmer of his life without due process. The court con-
cluded the swimmer had suffered no constitutional deprivation. 30 Similar
issues were litigated in Cannon v. Taylor.'3 1 In that case, the representa-
tive of a motorist who was killed when a city police car struck her auto-
mobile brought suit under section 1983 alleging deprivation of life with-
out due process of law.32 The court observed, "Although the right to life
is an interest of constitutional dimension, not every deprivation of life
amounts to a constitutional violation and gives rise to a claim under Sec-
tion 1983. ''1 3 The court thus held that plaintiff had failed to state. a cause

119. Id. at 972.
120. Taylor v. Ledbetter, 791 F.2d 881 (11th Cir. 1986); Bradberry v. Pinellas County,

789 F.2d 1513 (11th Cir. 1986); Cannon v. Taylor, 782 F.2d 947 (11th Cir. 1986).
121. 42 U.S.C. § 1983.
122. 791 F.2d 881 (l1th Cir. 1986).
123. Id. at 881-82.
124. Id. at 882-83.
125. 408 U.S. 564 (1972).
126. 791 F.2d at 882-83.
127. 429 U.S. 97 (1976).
128. 789 F.2d 1513 (l1th Cir. 1986).
129. Id. at 1518.
130. Id. at 1515.
131. 782 F.2d 947 (11th Cir. 1986).
132. Id. at 948.
133. Id. at 949.
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of action under federal law.' 4

The Eleventh Circuit continues to search for an explanation of consti-
tutional damage actions that would be distinguishable from tort law. Suc-
cess, so far, is modest.

IV. POLICE BRUTALITY

The particular factual settings arising in citizen claims against law en-
forcement officials for personal and property damage are complex. A prin-
cipal issue concerns whether there is an alternative state remedy under
the rationale of Parratt v. Taylor."3 5 The recent en banc decision of the
Eleventh Circuit in Gilmere v. City of Atlanta'3 6 attempted to deal with
the complexities, and the court applied its reasoning in Gilmere to several
1986 decisions.3 7 The most extensive discussion of this issue occurred in
Fundiller v. City of Cooper.'31 The district court dismissed a claim by
plaintiff, whom an undercover police officer had shot.1 30 The court of ap-
peals reversed, holding that plaintiff had stated valid claims against the
police officer, the city, and the public safety director of the city.1 40

In Dunster v. Metropolitan Dade County,"" the court of appeals ap-
plied recent Supreme Court holdings in Daniels v. Williams'" and Da-
vidson v. Cannon,"3 which disallowed any fourteenth amendment claims
predicated on the theory of negligent conduct of state officials.' The
court in Dunster reversed a jury verdict for plaintiffs because they
pleaded that defendant police officers negligently shot plaintiffs' son.145

. In Conner v. Stitcher,4s the court confronted a different allegation. In
that case, plaintiffs claimed that the actions of defendant police officers
had caused them to live in fear that an accused murderer was trying to

134. Id. at 949-5O.
135. 451 U.S. 527 (1981).
136. 774 F.2d 1495 (11th Cir. 1985).
137. See also Depew v. City of St. Mary's, Georgia, 787 F.2d 1496 (11th Cir. 1986) (up-

holding jury verdict against city for excessive use of force by its police officers); Leslie v.
Ingram, 786 F.2d 1533 (11th Cir. i986) (reversing grant of summary judgment in favor of
defendant sheriff and two deputies); Byrd v. Clark, 783 F.2d 1002 (11th Cir. 1986) (uphold-
ing summary judgment for city because record showed no evidence of any ordinance, policy,
practice, or custom that contributed to any violation of plaintiff's constitutional rights).

138. 777 F.2d 1436 (11th Cir. 1985).
139. Id. at 1438.
140. Id. at 1442-43.
141. 791 F.2d 1516 (11th Cir. 1986).
142. Id. at 1519.
143. 106 S. Ct. 662 (1986).
144. 106 S. Ct. 668 (1986).
145. 791 F.2d at 1518.
146. 801 F.2d 1266 (1lth Cir. 1986).
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kill them. Plaintiffs alleged that the officers had told them that they
might be the target of an accused murderer. ""' Over Judge Clark's dis-
sent,14 8 the panel found that the police activity was "legitimate" and was
"not intended to cause" psychological injury." "

In Byrd v. Stewart,"' plaintiff, who was subsequently convicted on
drug charges, brought a section 1983 damage action for the unlawful
search and seizure of personal affects worth more than $10,000.5' The
court re-entered the murky waters of Parratt v. Taylor'" and its progeny,
Hudson v. Palmer,5 3 and held that there was an adequate state
postdeprivation remedy for this taking of property."' The court also re-
jected arguments that Parratt was limited to de minimis deprivations of
property, finding that it could make no rational distinction on that
basis."'

To say that the courts are floundering in their efforts to interpret Par-
ratt is charitable. Parratt appears to be virtually worthless as a legal
standard except to express as a policy matter that small claims for prop-
erty damage by incarcerated petitioners will not receive constitutional
protections.

V. EQUAL PROTECTION OF THE LAW

A. School Desegregation

The court continues to wrestle with the complex issue of providing
equal educational opportunities to all citizens. The position of the Reagan
administration in such litigation is evident in United States v. Board of
Education of Jackson County."' The Jackson County Board of Educa-
tion had sought a declaration that it had achieved a unitary school system
and vacation of the original desegregation orders. The United States
joined Jackson County on appeal." 7 The court of appeals affirmed the
lower court decision, holding that the school board had, in effect, com-
plied with the earlier orders."ss The court, however, characterized the gov-

147. Id. at 1267.
148. Id. at 1269 (Clark, J., dissenting).
149. 801 F.2d at 1269.
150. 803 F.2d 1168 (11th Cir. 1986).
151. Id. at 1169.
152. 451 U.S. 527 (1981).
153. 468 U.S. 517 (1984).
154. 803 F.2d at 1170.
155. Id.
156. 749 F.2d 1541 (11th Cir. 1986).
157. Id. at 1542.
158. Id. at 1543.
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ernment's position as an "overly rigid interpretation of our case law
[that] would, in essense, penalize school districts which have entered into
burdensome arrangements, financial and otherwise, in good faith at-
tempts to desegregate.'"

In Georgia State Conference of Branches of NAACP v. Georgia,'6"
black school children alleged racial discrimination in their assignment to
various classes and ability groupings.161 The court of appeals affirmed a
judgment for defendants, holding that while, plaintiffs need not prove an
intent to discriminate, the district court's determination that the ability
grouping schemes would remedy the consequences of prior segregation
through better educational opportunities was not clearly erroneous.'"1

The desegregation of the state university system was at issue in United
States v. Alabama.1 3 The court was faced with the state board of educa-
tion's appeal from a preliminary injunction granted to plaintiffs, one of
which was a traditional black college. 164 The court held that there was no
cause of action available under either the fourteenth amendment" or Ti-
tle VI of the Civil Rights Act.'" Since the black college was a creation of
the state, it could not sue the state, its creator. Furthermore, the court
would not consider the college to be a person if it sought to bring an
action as a plaintiff. 6 7 The court, however, did allow a plaintiff-inter-
venor class of present or future students at the traditional black college to
maintain the action against the members of the state board in their offi-
cial capacity.'"

B. Voting Rights

Although the court of appeals considered only a few voting rights cases,
those cases were fairly significant. The court immediately ran into trouble
in McCord v. City of Ft. Lauderdale.'" This short-lived decision con-
cerned a challenge to the at-large features of the city government. The
court of appeals embraced a theory originally enunciated by Judge Hig-
ginbotham in the Fifth Circuit opinion of Jones v. City of Lubbock 7 that

159. Id.
160. 775 F.2d 1403 (11th Cir. 1985).
161. Id. at 1407.
162. Id. at 1416.
163. 791 F.2d 1450 (11th Cir. 1986).
164. Id. at 1453-54.
165. U.S. CONST. amend. XIV.
166. 791 F.2d at 1455-57 (citing 42 U.S.C. § 2000(d) (1982)).
167. Id. at 1455-56.
168. Id. at 1457.
169. 787 F.2d 1528, vacated, 804 F.2d 611 (11th Cir. 1986).
170. 730 F.2d 233 (5th Cir. 1984).
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criticized reliance upon a multivariate regression analysis to prove the ex-
istence of polarized voting. 1 The court of appeals, however, accepted the
case for en banc reconsideration and withdrew the panel decision," 2 un-
doubtedly because of Thornburg v. Gingles,"3 in which the Supreme
Court rejected the 'Higginbotham' theory when the city voted to change
its form of government.

The court of appeals considered important remedy issues in Edge v.
Sumter County School District.' The court said 5 that any remedy for-
mulated by a court must cure any objections of the attorney general is-
sued under section 5 of the Voting Rights Act."' The court of appeals
further held that a district court may only adopt a plan that complies
with section 2 of the Voting Rights Act.1 77

The hotly contested Alabama Democratic gubernatorial nomination
reached the Eleventh Circuit in Curry v. Baker.17 After the Democratic
run-off election in June 1986, the unsuccessful candidate filed a contest,
and a committee for the Democratic Party took several days to hear evi-
dence concerning 'illegal' or cross-over Republican votes that were cast in
the Democratic run-off. After consideration, the party committee ruled
that the contestant had in fact received the largest number of legal votes
cast. The opponent then filed claims in federal court alleging a denial of
due process."' The court concluded that the evidence was clearly suffi-
cient and reasonable under the circumstances.180 The court grounded its
holding upon the theory that regulating elections and election contests
were principally matters of state law.181 Addressing the procedural due
process claim, the court found that the state election contest machinery
was an adequate remedy. The court specifically found that using statisti-
cal analysis to show the number of illegal votes was an appropriate
method.

8 2

Other partisan issues arose in Vintson v. Anton.1 88 Republicans sought
to have their poll workers appointed in equal number to Democrats.'

171. 787 F.2d at 1532-33 (citing Jones, 730 F.2d at 233 (Higginbotham, J., concurring)).
172. 804 F.2d 611 (11th Cir. 1986) (en banc).
173. 106 S. Ct. 2752 (1986).
174. 775 F.2d 1509 (11th Cir. 1985).
175. Id. at 1511-13.
176. 42 U.S.C. § 1973c (1982).
177. Id. § 1973 (Supp. III 1986).
178. 802 F.2d 1302 (11th Cir. 1986).
179. Id. at 1304-05.
180. Id. at 1318-19.
181. Id. at 1313-16.
182. id. at 1317-18.
1 8. 786 F.2d 1023 (11th Cir. 1986).
184. Id. at 1024-25.
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The court rejected the argument, finding that the election board had ap-
pointed a reasonable number of Republicans so as to provide an adver-
sary representation at the polls.18' Judge Tjoflat in concurrence noted
that the numbers of Republicans appointed the election boards was pro-
portional to their numbers in the population.'"

C. Municipal Services

In Ammons v. Dade City,9 7 the Eleventh Circuit upheld a claim by
black plaintiffs that the city had discriminated against them in delivering
municipal services, including paving, resurfacing, and drainage. The court
found that the extent of the disparity between services provided to the
black and white communities was so great and the consequence so fore-
seeable that an intent to discriminate was a reasonable determination by
the district court.'18

VI. BIVENs ACTIONS

The court considered at least two cases concerning Bivens claims.
Named after Bivens v. Six Unknown Named Agents of the Federal Bu-
reau of Narcoticss' a Bivens claim allows a damage action against fed-
eral government officials for violation of a constitutional right if there is
no equally effective remedy available, no explicit congressional declara-
tion precluding recovery, and no "special factors counselling hesita-
tion."190 In Raushenberg v. Williamson,'' the court did not allow a for-
mer parolee's action against his parole officer. The court said that there
was already a complex and comprehensive remedial system in the parole
mechanism.19 The court also expressed concern about allowing actions
against a parole officer for his recommendations because doing so would
"undermine the parole processes Congress has developed.""103 The court
also disallowed any section 1983 claim since plaintiff presented no evi-
dence of the parole officer acting in concert with state officials to violate
plaintiff's constitutional rights."

The court of appeals dealt with more complex issues in Stanley v.

185. Id. at 1028.
186. Id. at 1029 (Tjoflat, J., concurring).
187. 783 F.2d 982 (11th Cir. 1986).
188. Id. at 987-88.
189. 403 U.S. 388 (1971).
190. Id. at 396.
191. 785 F.2d 985 (11th Cir. 1986).
192. Id. at 987.
193. Id. at 988.
194. Id. at 988-89.
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United States.1 The case has had a long history and concerns claims by
a former United States Army master sergeant that Army officials had ad-
ministered LSD to him in an experiment the Army conducted without his
knowledge. 1 Stanley brought actions under both a Bivens theory and
under the Federal Tort Claims Act (FTCA).' 7 Although the court had
previously refused to allow a similar claim under the FTCA in a 1981
opinion,1s the court found that intervening decisions now permitted,
under certain circumstances, such claims under the FTCA.' 99 The court
also held that a Bivens action may also be available.200 In reaching the
decision on the Bivens claim, the court specifically noted that the
"unique disciplinary structure of the military establishment"201 would not
be interfered with by allowing the Bivens claim. Furthermore, the court
determined that Congress had not enacted a sufficiently adequate alter-
native to a Bivens action in the Veterans Benefit Act.202 The increasing
revelations of servicemen being subjected to various types of chemical
and radioactive 'tests' seems to have breathed new life into this slowly
evolving area.

VII. FIRST AMENDMENT CLAIMS-NOT EMPLOYMENT

The Eleventh Circuit considered a number of cases that are here classi-
fied as falling under the first amendment protections of free speech and
association. Employment related cases are covered above in section 1.
Some of the cases in this section also raise fourteenth amendment equal
protection arguments in which a party advances a claim that while a re-
striction on the right of free speech is permissible, that restriction must
be equally applied to similarly situated persons. Most of these cases con-
cern unique locations, such as army bases and prisons and unusual types
of speech, such as portable billboards or nude dancing. In other cases, the
press asserted first amendment rights as a sword to access certain trial
proceedings and as a shield in defense to liable claims.

Perhaps of interest to the legal profession is Gibson v. Florida Bar,2 0

in which attorney Gibson challenged the bar's use of his compulsory dues
for lobbying purposes. Gibson was particularly concerned with the bar's
lobbying efforts in opposition to Florida's Proposition One, a proposal

195. 786 F.2d 1490 (11th Cir. 1986).
196. Id. at 1492.
197. 28 U.S.C. § 1346(b) (1982).
198. Stanley v. CIA, 639 F.2d 1146, 1155-56 (5th Cir. March 16, 1981) (Unit B).
199. 786 F.2d at 1497-98.
200. Id. at 1499.
201. Id. at 1495.
202. Id. at 1496. See 38 U.S.C. §§ 301-62 (1982 & Supp. III 1985).
203. 798 F.2d 1564 (11th Cir. 1986).
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that was never voted upon, which sought the "limitation of government
revenue."' " Gibson complained that the use of his compulsory dues for
such a purpose violated his first amendment rights of free association.'"
The district court disagreed with Gibson, but the court of appeals re-
versed and remanded, holding that the bar association could use compul-
sory dues only "on matters that were germane to the bar's stated pur-
poses."' " The court remanded the case, placing the burden on the bar
association to prove that the expenditures were constitutionally justi-
fied.207 The court of appeals relied upon a long line of cases holding that
integrated bar associations, teacher's unions, and industrial unions were
not unconstitutional restraints on first amendment rights so long as their
activities were pursuant to their organizational goals and carried out in
the least constitutionally offensive manner.20 8 The court reasoned that
the "difference between the union and the integrated bar is so small"' 0'
that no distinction should be recognized.

Two cases concerned. federal government regulation of activities. In
United States v. Belsky," 0 defendant challenged the constitutionality of
the statute prohibiting soliciting on postal property. 1'I The court found
that the postal property was not a 'public forum,' upheld the regulations,
and affirmed the conviction.' " In Florida Gulf Coast Building & Con-
struction Trades Council v. NLRB,"' the court was called upon to deter-
mine whether union hand billing activities at a shopping mall constituted
prohibited secondary boycott activities against other mall store opera-
tors.2"' The court found that the hand billing activity was not prohibited
by the National Labor Relations Act," 5 and therefore, avoided reaching
the constitutional question. The court indicated that there would be seri-
ous constitutional questions if the NLRA was construed so broadly as to
prohibit that type of activity.21

If you like dial-a-porn services, nude bars, or portable advertising signs,
you had a rough year in court. In Carlin Communication, Inc. v. South-

204. Id. at 1566.
205. Id.
206. Id. at 1569.
207. Id.
208. Id, at 1568-69.
209. Id. at 1569.
210. 799 F.2d 1485 (11th Cir. 1986).
211. Id. at 1487.
212. Id. at 1489-90.
213. 796 F.2d 1328 (11th Cir. 1986).
214. Id. at 1330.
215. Id. at 1346. See 29 U.S.C. § 158(b)(4)(ii)(B) (1982).
216. 796 F.2d at 1346.
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ern Bell Telephone & Telegraph Co.,2 17 the owners of a dial-a-porn ser-
vice sued the Florida Public Service Commission (PSC) and Southern
Bell Telephone for its refusal to give it a telephone listing.218 The court of
appeals upheld summary judgment in favor of defendants on the grounds
that plaintiff had not shown state action.219 The court reasoned that the
Public Service Commission had not placed the imprimatur of the state on
Southern Bell's decision to deny service to Carlin, nor had the PSC co-
erced Southern Bell into adopting its particular corporate policy.220 Fur-
thermore, Southern Bell was not held to be a state actor in this instance
because the PSC had not delegated to it a public function that was "'tra-
ditionally the exclusive prerogative of the state' ,,221 since a private busi-
ness is regularly determining "the content of messages with which its
name and reputation will be associated and such a choice is not the exer-
cise of a public function. 222

Two cases concerning city ordinances regulating the operation of nude
bars attracted the court's attention. In International Food and Beverage
Systems v. City of Ft. Lauderdale'" and Leverett v. City of Pinellas
Park,2 24 the court acknowledged that the first amendment does afford
such activities protection, but subjects them to reasonable regulation as
to place.2 5 Regarding the ordinance of the City of Pinellas Park, Florida,
the court held that the portion of the ordinance that banned nude danc-
ing in establishments serving food and drink was a constitutional exercise
of the police power and not an impermissible infringement on first
amendment activities.2 6 The court, however, struck down a second part
of the ordinance that banned nude dancing in any commercial establish-
ment as an over-broad infringement of first amendment rights221 7 Ft. Lau-
derdale, Florida enacted a zoning ordinance that had limited permissible
locations for such establishments to approximately twenty-five sites.2 2 In
remanding the case for further consideration, the court of appeals implied
that the original ordinance probably was valid, but a subsequent amend-
ment that might have eliminated even those original twenty-five permis-

217. 802 F.2d 1352 (11th Cir. 1986).
218. Id. at 1354.
219. Id. at 1361-62.
220. Id. at 1361.
221. d. (quoting Blum v. Yaretsky, 457 U.S. 991, 1005 (1982) (quoting Jackson v. Metro

Edison Co., 419 U.S. 345, 353 (1974))).
222. Id.
223. 794 F.2d 1520 (11th Cir. 1986).
224. 775 F.2d 1536 (11th Cir. 1985).
225. 794 F.2d at 1525; 775 F.2d at 1539-40.
226. 775 F.2d at 1540.
227. Id.
228. 794 F.2d at 1523-24.
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sible sites, may have unduly impinged upon first amendment freedoms. "

In Hamish v. Manatee,2 30 for aesthetic, presumably not moral reasons,
Manatee County, Florida enacted an ordinance that totally banned porta-
ble signs.2"3 The district court found that the ordinance was unconstitu-
tional,23 2 but the court of appeals reversed the district court, finding that
the governmental goal was an appropriate and substantial one and that
the means chosen to advance the goal were reasonable.23 3 The court of
appeals held that it was error to go further and "speculate as to whether
less restrictive means existed" to advance the aesthetic goal." 4

Journalistic interests again brought matters to the court. Keller v.
Miami Herald Publishing Co. 2

11 concerned a libel action against the
Miami Herald. The court held that a grant of summary judgment in favor
of the newspaper was appropriate when the challenged publication was an
editorial cartoon.2 3 6 The matter was clearly one of opinion and, as such,
was protected from defamation actions by the first amendment.2 37

Slightly different issues were raised in two cases concerning the federal
government's ability to restrict journalistic activities. In Jersawitz v.
Henberry,23 an independent journalist challenged the Bureau of Prisons
regulations that limited interviews with inmates to media representatives
of programs of a station holding an FCC license.2 3 ' The court of appeals
upheld the regulations as being rationally related to the Bureau of Pris-
ons' need to maintain security.24

The Department of Defense was the next regulator challenged. In
N.M.C. of Hinesville v. United States Department of Defense,"4 1 a civil-
ian newspaper publisher challenged the DOD regulations that allowed
each military base to contract with a civilian publisher for the publication
of a newspaper. This included providing news to the publisher and spe-
cific locations on the base for distribution of the paper. Plaintiff, a former
publisher of such a paper, was not awarded the new contract and filed
suit seeking equal access to the information and the same points of distri-

229. Id. at 1528.
230. 783 F.2d 1535 (11th Cir. 1986).
231. Id. at 1538-39.
232. Id. at 1539.
233. Id. at 1540.
234. Id.
235. 778 F.2d 711 (11th Cir. 1985).
236. Id. at 718.
237. Id.
238. 783 F.2d 1532 (11th Cir. 1986).
239. Id. at 1533.
240. Id. at 1535.
241. 791 F.2d 1466 (11th Cir. 1986).
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bution as the contract winner. 4 The court upheld restrictions regarding
both the content and location of distribution points at least in part be-
cause of "the importance that bases like Ft. Stewart/Hunter play in
maintaining our national security.' 4 3

Finally, in United States v. Miller,'44 the court upheld a child pornog-
raphy statute' 4' against a charge that the statute violated the first
amendment's right to privacy.'"4 Defendant had been convicted of know-
ingly receiving child pornography through the mail.247 This decision con-
tinues the narrow interpretation of Stanley v. Georgia,'" in which the
Supreme Court struck down a Georgia law prohibiting the possession of
obscene material.

VIII. ATTORNEY'S FEES

There are, of course, numerous provisions for awarding attorney's fees
and expenses. The focus of this section is on fees awarded pursuant to the
Civil Rights Attorneys' Fees Awards Act of 1976. 4 '

The courts continue to wrestle with the appropriate standard to be ap-
plied in this area. A principal problem is defining type and adequacy of
proof. These areas remain largely unaddressed in the inherently suibjec-
tive area of professional fees, provoking an unfortunate amount of litiga-
tion. The courts tend to focus on what the marketplace would require as a
fee to attract competent counsel to undertake representation of plaintiffs
in civil rights litigation to determine an appropriate fee award.

Two court of appeals decisions within three months of each other em-
phasize the confusion. In Lattimore v. Oman Construction,2" the court
held that an enhancement based on a contingency fee arrangement rather
than an hourly rate would be appropriate only in an "exceptional" case.'8 '
The court found the district court's determination that the case was ex-
ceptional clearly erroneous and directed entry of judgment at hourly rates
of $100 to $110 per hour to plaintiffs' attorneys.''2 The court subse-
quently vacated the opinion and took the case for en banc considera-

242, Id. at 1468-69.
243. Id. at 1476.
244. 776 F.2d 978 (11th Cir. 1985).
245. 18 U.S.C. § 2252(a)(2) (1982).
246. 776 F.2d at 980-81.
247. Id. at 978.
248. 394 U.S. 557, 559 (1969).
249. 42 U.S.C. § 1988 (1982).
250. 795 F.2d 930 (11th Cir. 1986), vacated, 808 F.2d 757 (11th Cir. 1987).
251. Id. at 933.
252. Id.
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tion.'25 In Walters v. City of Atlanta," the district court had enhanced
the customary noncontingent hourly rate by thirty-five percent for the
contingent nature of the case; five percent to reflect the skill of the coun-
sel, and ten percent because of the delay in payment.'2 5 The court af-
firmed the enhancement as to the contingency, but remanded for recon-
sideration of the five percent enhancement for skill of the attorneys26 in
light of a recent Supreme Court decision in Pennsylvania v. Delaware
Valley Citizens' Council."7 The court in Walters referred to the availa-
bility of an enhancement because of the contingent nature of a fee as
"well established" in this circuit.2 "

The court considered important issues regarding enforcement of a con-
sent decree in Turner v. Orr.25

9 In this employment discrimination action,
attorneys for the plaintiff class sought fees for representing claimants
under the terms of the consent decree. Defendant objected to fees for
unsuccessful class members.2 "0 Relying upon the language of the consent
decree, the overall concept of prevailing party, and the duty of the class
attorney to represent the class members, the court allowed plaintiffs to
recover fees even for the nonprevailing class members.2 "6

In Gaines v. Dougherty County Board of Education,2 0
2 a school deseg-

regation case initiated in 1963, the court considered a claim for attorney's
fees.2 6

3 The court held that fees were recoverable for time spent prior to
the effective date of the Awards Act.2 " The court emphasized that the
'prevailing market rate' is part of an appropriate standard, and if the
court determines to decrease the number of hours for which compensa-
tion has been claimed, the court must articulate with some specificity
that reduction.2"6 . The court also stated that an adjustment for delayed
receipt of fees was appropriate.2 " The court mentioned that applying a
current hourly rate to all of the time may. be an appropriate procedure,
but perhaps a more accurate method would be to apply a figure that
would represent "the time value of money over the period of the litiga-

253. 808 F.2d 757 (11th Cir. 1987).
254. 803 F.2d 1135 (11th Cir. 1986).
255. Id. at 1139-40.
256. Id. at 1151-53.
257. 106 S. Ct. 3088 (1986).
258. 803 F.2d at 1152 n.18.
259. 785 F.2d 1498 (11th Cir. 1986).
260. Id. at 1499-500.
261. Id. at 1506.
262. 775 F.2d 1565 (11th Cir. 1985).
263. Id. at 1566.
264. Id. at 1572. See 42 U.S.C. § 1988.
265. 775 F.2d at 1571.
266. Id. at 1571-72,
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tion.12 67 The court also found an abuse of discretion by the district court
in not allowing discovery of the number of hours expended by defendants
in the litigation.26

In an en banc opinion in Duncan v. Poythress,2 6 the court held that an
attorney representing herself pro se was entitled to fees. 70 In Reeves v.
Harold, 1 the court allowed fees to plaintiffs who defended a consent de-
cree attacked by intervenors.27 In Solomon v. City of Gainesville,72 the
court allowed recovery of attorneys' fees by plaintiffs who had prevailed
on a first amendment claim, even though they had waived their damage
claims 2 74 under 42 U.S.C. § 1983.2"

The court of appeals also considered fee awards under the Equal Access
to Justice Act,27 in Porter v. Heckler.277 The court held in Porter that it
was necessary to determine issue by issue whether the government's posi-
tion was "substantially justified. 2 7

0

IX. GOVERNMENT OFFICIAL'S IMMUNITY FROM SUIT

The court of appeals continued to develop law in the area of immuni-
ties for public officials.2 7' An increasing number of officials are being
brought within the scope of various immunities. Undoubtedly, the great-
est winners in the Eleventh Circuit have been judicial officers. An en banc
decision in Dykes v. Hoseman'80 gave a very broad reading to the reach of
judicial immunity and prompted a strong dissent from Judge Hatchett. 81

The court followed its previous decision in Harper v. Merckle"2' and held
that "'even a judge who is approached as a judge by a party. . . to vio-
late [another party's federal constitutional rights] is properly immune
from damage suit.' ",263 The Eleventh Circuit reached a similar result in

267. Id. at 1572 n.14.
268. Id. at 1571 n.12.
269. 777 F.2d 1508 (11th Cir. 1985) (en bane).
270. Id. at 1516.
271. 791 F.2d 1481 (lth Cir. 1986).
272. Id. at 1485.
273. 796 F.2d 1464 (11th Cir. 1986).
274. Id. at 1466-67.
275. 42 U.S.C. § 1983 (1982).
276. 28 U.S.C. § 2412(d) (1982).
277. 780 F.2d 920 (11th Cir. 1986).
278. Id. at 925.
279. See generally Scheuer v. Rhodes, 416 U.S. 232 (1974); Harlow v. Fitzgerald, 457

U.S. 800 (1982).
280. 776 F.2d 942 (11th Cir. 1985).
281. Id. at 953 (Hatchett, J., dissenting).
282. 638 F.2d 848 (5th Cir. March 5, 1981) (Unit B), cert. denied, 454 U.S. 816 (1981).
283. 776 F.2d at 946 (quoting Harper, 638 F.2d at 856 n.9).
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Harris v. Deveaux.2" This case added a procedural wrinkle because 'the
court held that an order denying absolute immunity would be immedi-
ately appealable" under the 'collateral order' doctrine of Cohen v. Bene-
ficial Industrial Loan Corp.286

In Howe v. Baker,87 a highway patrol officer sued the state attorney
and his supervisor because of the officer's transfer .2" The court held that
defendants were entitled to a qualified immunity that rendered them im-
mune from monetary damages. 2 " Since plaintiff Howe was then deceased,
no action remained with the estate for reinstatement.290 In Erwin v.
Westfall"' the court defined the immunity that government employees
enjoy as covering conduct that is a discretionary act and within the outer
perimeter of the actor's line of duty.2 9 2 In Flinn v. Gordon,2" the court
held that the chairperson of the Florida House of Representatives' ad-
ministrative committee enjoyed qualified immunity from suit by a former
House member.2" This committee had investigated charges of sexual har-
assment filed against the former House member.2"5

The court of appeals confronted the difficulty of applying Monell v.
Department of Social Services2 " in Mullins v. City of Huntsville,29

7 in
which the court reversed a grant of summary judgment in favor of Hunts-
ville .29 The court found that there were still factual questions concerning
the authority of the chief of police to act on behalf of the city in making
disciplinary decisions and thereby to set official policy. 29"

X. DEFENSES: RIPENESS, COMITY, ELEVENTH AMENDMENT

This section will deal with such questions as ripeness, abstention, com-
ity, jurisdiction, and res judicata. In Browning-Ferris Industries of Ala-
bama, Inc. v. Alabama Department of Environmental Management,00

284. 780 F.2d 911 (11th Cir. 1986).
285. Id. at 913.
286. 337 U.S. 541 (1949).
287. 796 F.2d 1355 (11th Cir. 1986).
288. Id. at 1356-57.
289. Id. at 1360.
290. Id. at 1361.
291. 785 F.2d 1551 (11th Cir. 1986).
292. Id. at 1552.
293. 775 F.2d 1551 (11th Cir. 1985).
294. Id. at 1553.
295. 1d. at 1552.
296. 436 U.S. 658 (1978).
297. 785 F.2d 1529 (11th Cir. 1986).
298. Id. at 1533.
299. ld. at 1532.
300. 799 F.2d 1473 (11th Cir. 1986).



MERCER LAW REVIEW

plaintiff challenged an act of the Alabama legislature that required legis-
lative approval before any hazardous waste treatment facility "shall be
situated.'" 0 1 The district court held that the issues were not ripe for adju-
dication.30' The court of appeals considered "'the fitness of the issues for
judicial decision' and 'the hardship to the parties of withholding court
consideration.' ",803 In light of these factors, the court found the action
ripe for adjudication and reversed the district court."0'

In Henley v. Herringes
0 plaintiff challenged the efforts by the Univer-

sity of Alabama in Birmingham (UAB) and the City of Birmingham to
vacate two blocks of a street that ran through the urban UAB campus.
Plaintiffs were nonabutting but nearby landowners and claimed to have a
due process right under both federal and state constitutions. to have the
street preserved as a public way.8" The court first addressed ripeness and
found that the issue was ripe, even though at the time of the litigation
the city had not formally approved the vacation and made the necessary
filings in probate court. 07 In addressing defendants' abstention argument,
the court admitted that land use planning is particularly a matter of local
concern, but stated that such matters do not make abstention auto-
matic.808 The court of appeals went on to affirm the lower court's grant of
summary judgment to plaintiffs based upon a state created and defined
property interest.8"9

The court again addressed abstention in Fields v. Rockdale County.310

Plaintiffs operated a 'no kill' shelter for stray animals and had engaged in
extensive litigation with local zoning authorities about that operation.3 11

The court of appeals vacated the district court's grant of an injunction
and found that abstention was appropriate in this case.31' Judge Godbold,
also the author of Henley, distinguished the two cases by noting that in
Fields there had been concurrent state court proceedings. 813 The court
found no ambiguity in the interpretation of applicable state statutes in
Henley.

3 14

301. AL& CoDE § 22-30-5.1 (1984).
302. 799 F.2d at 1474-75.
303. Id. at 1473-74 (quoting Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967)).
304. Id. at 1480-81.
305. 779 F.2d 1553 (11th Cir. 1986).
306. Id. at 1554-55.
307. Id. at 1555.
308. Id. at 1555-56.
309. Id. at 1556-57.
310. 785 F.2d 1558 (11th Cir. 1986).
311. Id. at 1558-59.
312. Id. at 1562-63.
313. Id. at 1562.
314. Id. at 1561 n.5.
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In Winicki v. Mallard,'3 1 the court addressed the issue of comity. In
this decision, the court stated that the principle of comity prevented ad-
judication of a taxpayer's action challenging the constitutionality of Flor-
ida's homestead tax exemption statutes."

The issue of exhaustion of remedies was before the court in Alacare,
Inc.-North v. Baggiano.3 17 While the court in Patsy v. Board of Re-
gents3" clearly held that there was no general requirement for exhaustion
of remedies before plaintiffs could pursue claims under 42 U.S.C. §
1983, '319 it was still possible that a particular federal statutory scheme
might implicitly require an exhaustion of remedies. The court, however,
held that this action filed under the Medicaid Act20 did not require
plaintiff to exhaust available administrative remedies.32 1

Several cases concerned the eleventh amendment immunity of various
departments of the Florida government. The Eleventh Circuit held all of
the departments immune from suit. In Fincher v. State of Florida De-
partment of Labor," plaintiff sued for denial of unemployment compen-
sation benefits.323 Given the nature of defendant agency, the court held
that it was immune from suit.32 ' In Terrell v. United States,32' plaintiff
sued for injuries caused when he stepped into a hole between a bridge
and a crumbling highway.326 The appellate court held that the eleventh
amendment barred suit against the Florida Department of Transporta-
tion.32 7 Finally, in Gamble v. Florida Department of Health and Rehabil-
itation Services'32 the court of appeals affirmed on eleventh amendment
grounds the dismissal of a suit brought against that state agency. 32

The recent Supreme Court decision in Wilson v. Garcia33' was the prin-
cipal issue in Williams v. City of Atlanta.31' Wilson required that the
applicable statute of limitations for suits under 42 U.S.C. § 1983 ' would

315. 783 F.2d 1567 (11th Cir. 1986).
316. Id. at 1571.
317. 785 F.2d 963 (11th Cir. 1986).
318. 457 U.S. 496 (1982).
319. 42 U.S.C. § 1983 (1982).
320. Id. § 1396 (1982 & Supp. III 1985).
321. 785 F.2d at 969-70.
322. 798 F.2d 1371 (11th Cir. 1986).
323. Id. at 1371-72.
324. Id, at 1372.
325. 783 F.2d 1562 (11th Cir. 1986).
326. Id. at 1563-64.
327. Id. at 1567.
328. 779 F.2d 1509 (11th Cir. 1986).
329. Id. at 1520.
330. 471 U.S. 261 (1985).
331. 794 F.2d 624 (11th Cir. 1986).
332. 42 U.S.C. § 1983 (1982).
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be established in each state according to the most analogous state law.338

The court of appeals held that the Wilson precedent was retroactive to all
pending cases and that a two-year statute of limitations was appropriate
under Georgia law for an action brought for damage to a home resulting
from a police search.

In Berman v. Florida Board of Bar Examiners,35 the court of appeals
considered a rather narrow jurisdictional question concerning a constitu-
tional challenge to Florida's rules and procedures governing admission to
the bar.33 The court held that United States district courts do not have
jurisdiction over individual challenges to state court decisions concerning
bar admission requirements.3  Review in those matters may be had only
in the Supreme Court on certiorari 38 District courts do have subject
matter jurisdiction over general challenges to state bar rules promulgated
in nonjudicial proceedings that would not require a review of a final state
court judgment.3 3

The development of the law of res judicata and collateral estoppel in
light of the Supreme Court's decision in Migra v. Warren City School
District Board of Education"4 continued in Sharpley v. Davis.3 41 An ele-
mentary school principal, who had been discharged, invoked the adminis-
trative proceedings of the Georgia Fair Dismissal Act. 42 The court ex-
plained that "while the resort to administrative proceedings alone does
not preclude such federal action, subsequent state court review will bar a
later federal action. ' '

1
4 3

333. 471 U.S. at 272-73.
334. 794 F.2d at 626.
335. 794 F.2d 1529 (11th Cir. 1986).
336. Id. at 1529-30.
337. Id. at 1530.
338. Id.
339. Id.
340. 465 U.S. 75 (1984).
341. 786 F.2d 1109 (11th Cir. 1986).
342. Id. at 1110-11. See O.C.G.A. § 20-2-940 (1986).
343. 786 F.2d at 1112.
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