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Burden-Shifting Criminal Jury
Instructions in Georgia

by Robert L. Doyel*

The Georgia superior court judge charged the jury:

The acts of a person of sound mind and discretion are presumed to be
the product of a person's will, but the presumption may be rebutted. A
person of sound mind and discretion is presumed to intend the natural
and probable consequences of his acts but the presumption may be re-
butted. A person will not be presumed to act with criminal intention but
the trier of facts, that is, the Jury, may find criminal intention upon a
consideration of the words, conduct, demeanor, motive and all other cir-
cumstances connected with the act for which the accused is prosecuted.'

This jury instruction has been common in Georgia murder cases2 because
it authorizes the jury to presume intent to kill if the state proves the
accused committed acts that resulted in someone's death. Despite the fre-
quency of its use, the instruction is unconstitutional because it relieves
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1. Franklin v. State, 245 Ga. 141, 152-53, 263 S.E.2d 666, 673-74, cert. denied, 447 U.S.
903 (1980).

2. E.g., White v. State, 255 Ga. 731, 342 S.E.2d 304 (1986).
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the state of the burden of proving criminal intent beyond a reasonable
doubt.

3

Before the United States Supreme Court found this presumed-in-
tended-consequences instruction defective, the Georgia Supreme Court
had upheld it.4 The different findings of the two courts seem at least in
part due to the complexity of the federal constitutional restrictions on
burden-shifting jury instructions first announced in Sandstrom v.
Montana.5 '

I. Sandstrom in the United States Supreme Court

For a full appreciation of the Georgia Supreme Court's difficulty with
Sandstrom errors, one must first trace the development in the United
States Supreme Court of constitutional restrictions on presumptions and
inferences. Jury instructions have long been recognized as appropriate
means "to get the jury off dead center and to give it some guidance by
which to evaluate the frequently confusing and conflicting testimony
which it has heard."6 Inferences and presumptions, collectively referred
to as "evidentiary devices,' 7 are common vehicles for providing such
guidance. The 'ultimate test' of the constitutional validity of a presump-
tion or inference, according to Justice Stevens, is that "the device must
not undermine the factfinder's responsibility at trial, based on evidence
adduced by the State, to find the ultimate facts beyond a reasonable
doubt." Stevens' 'ultimate test,' however, is seldom a sufficiently refined
measure for constitutional evaluation of inferences and presumptions.
The Court has applied two due process tests that provide more specific
standards for these evidentiary devices. One of these tests concerns the
rationality of the evidentiary device while the other considers what effect
the device has on the prosecutor's burden of proof.

The Supreme Court first evaluated presumptions in jury instructions
by the rationality standard-there must be a rational connection between
the fact proved and the fact presumed.9 The Court clarified this 'rational
connection' test in 1969 when it held that a presumption is rational only
if "the presumed fact is more likely than not to flow from the proved fact
on which it is made to depend."' The burden-shifting aspect of inferen-

3. Francis v. Franklin, 471 U.S. 307 (1985).
4. Franklin, 245 Ga. at 153-54, 263 S.E.2d at 673-74.
5. 442 U.S. 510 (1979).
6. Cupp v. Naughten, 414 U.S. 141, 149 (1973).
7. Ulster County Court v. Allen, 442 U.S. 140, 156 (1979). See In re Winship, 397 U.S.

358, 364 (1970); Mulaney v. Wilbur, 421 U.S. 684, 702-03 (1975).
8. 442 U.S. at 156.
9. Tot v. United States, 319 U.S. 463, 467 (1943).

10. Leary v. United States, 395 U.S. 6, 36 (1969).
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tial instructions was not an issue until after the Supreme Court held in
1970 that, in a criminal case, due process requires the prosecution to
prove beyond a reasonable doubt every fact necessary to constitute the
offense charged." Nine years later the Court in Sandstrom used the 'be-
yond a reasonable doubt' standard to invalidate jury instructions that ei-
ther ease the prosecution's burden of proof or shift the burden to the
accused.'

The two separate due process requirements that evidentiary devices be
rational and that they not lessen the state's burden of proof came into
juxtaposition in Sandstrom and a contemporaneous case, Ulster County
Court v. Allen.'3 Sandstrom and Ulster County, as they were explicated
in 1985 in Francis v. Franklin,4 together with the harmless error analysis
of Rose v. Clark,15 provide very complex refinements to the ultimate test
for determining the constitutionality of evidentiary devices. Under these
cases, the appellate court first evaluates alleged Sandstrom errors by de-
termining the nature of the evidentiary device concerned. If the device,
standing alone, is constitutionally defective, the court will then review the
whole charge to ascertain whether other instructions adequately explain
the offending one. Finally, the court must consider under harmless error
principles any defective instruction not saved by its context.'6 The author
discusses these three parts of the Sandstrom error analysis in the follow-
ing sections of this Article.

A. The Nature of the Evidentiary Device

The starting point for a reviewing court is to determine the nature of
the evidentiary device' 7 by focusing on the specific language of the chal-
lenged instruction in isolation.' 8 The reviewing court must construe the
nature and validity of this language as a reasonable juror could under-
stand it and not as the state's highest court may have interpreted it.' °

A synthesis of Ulster County, Sandstrom, and Francis suggests that
the analysis of a challenged instruction's specific language should progress
through a series of three questions resolving the following dichotomies:
(1) is the device permissive or mandatory? (2) if mandatory, is it conclu-
sive or rebuttable? (3) if rebuttable, is it persuasion-shifting or produc-

11. In re Winship, 397 U.S. 358 (1970).
12. 442 U.S. at 524.
13. 442 U.S. 140 (1979).
14. 471 U.S. 307 (1985).
15. 106 S. Ct. 3101 (1986).
16. Francis, 471 U.S. at 326; Sandstrom, 442 U.S. at 514.
17. Francis, 471 U.S. at 313-14; Sandstrom, 442 U.S. at 514.
18. 471 U.S. at 315.
19. I&; 442 U.S. at 514-19.
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tion-shifting?
Answers to these three questions establish that there are four catego-

ries of evidentiary devices: (1) permissive inferences, (2) conclusive,
mandatory presumptions, (3) rebuttable, mandatory, persuasion-shifting
presumptions, and (4) rebuttable, mandatory, production-shifting pre-
sumptions. In the following paragraphs the author considers each of the
three questions and the principles governing the validity of the four cate-
gories of evidentiary devices identified by answering them.

Is the Device Permissive or Mandatory? Evidentiary devices au-
thorize the jury to find the existence of a fact necessary for the offense, an
'elemental fact,' from the existence of one or more other, 'basic' facts.20

For example, in the instruction quoted above, the elemental fact in a
murder case is the intent to kill. The basic facts from which intent is
presumed are a sound mind and a determination that death is a natural
and probable consequence of the defendant's acts. Likewise, in a driving
under the influence case, a jury may infer the elemental fact of intoxica-
tion from the basic fact of a blood alcohol content equal to or greater
than 0.10%.21

A permissive inference"2 is an evidentiary device that permits, but does
not require, the jury to infer the elemental fact from proof by the prose-
cutor of the basic fact.2 3 By contrast, a mandatory presumption instructs
the jury that it must infer the elemental fact once the state has proved
the basic fact.2 4 The difference between the two may be found in the
presence or absence of "language of command"2 " such as 'shall be.' An
instruction containing a mandatory presumption commands that the jury
reach a particular conclusion, while an instruction couched in terms of an
inference merely suggests, but does not command, that the jury do s.26

Since a permissive inference does not require the jury to reach a certain
conclusion, it does not affect the burden of proof, and therefore must
meet only the 'rational connection' test. A mandatory presumption, how-
ever, eases the prosecution's burden and, therefore, implicates both the
'rational connection' test and the requirement that the prosecution prove
every element of the offense beyond a reasonable doubt.

20. Ulster County, 442 U.S. at 156.
21. See, e.g., Peters v. State, 175 Ga. App. 463, 333 S.E.2d 436 (1985).
22. The interchangeable use of 'inference' and 'presumption' is misleading. This Article

uses 'inference' to denote only conclusions that are permissive, i.e. that the jury may, but is
not required to, draw; the Article applies the term 'presumption' to all inferences and pre-
sumptions that are mandatory.

23. Francis, 471 U.S. at 314; Sandstrom, 442 U.S. at 157.
24. Francis, 471 U.S. at 314; Sandstrom, 442 U.S. at 157.
25. 471 U.S. at 316.
26. Id. at 314.
27. Id. 317; 442 U.S. at 157-60.
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The Court, in Ulster County, reaffirmed that for any inferential eviden-
tiary device to meet the 'rational connection' requirements of due process,
it must be more likely than not that the inferred or presumed fact flows
from the fact or facts proved.28 According to the Ulster County decision,
however, there is an important difference in how a court is to apply this
test to permissive inferences as opposed to mandatory presumptions. A
permissive inference is invalid only if there is an inadequate connection
between the elemental or inferred fact and the basic facts actually proved
in an individual case; 2'9 in other words, a permissive inference is tested as
it is applied rather than on its face.30 On the other hand, the validity of a
mandatory presumption depends on whether there is a rational connec-
tion on the face of the presumption;"1 the facts of the particular case are
irrelevant.32 Besides having to meet the more stringent test of being ra-
tional on its face, a mandatory presumption must also comport with the
requirement that the prosecution prove its case beyond a reasonable
doubt." A determination of whether a mandatory presumption violates
this standard requires an application of both Sandstrom and Francis and
may turn on the answers to the second and third questions in our
analysis.

Is the mandatory presumption conclusive or rebuttable?

A mandatory presumption may be either conclusive or rebuttable. A
conclusive presumption removes the presumed element from the case
once the State has proven the predicate facts giving rise to the presump-
tion. A rebuttable presumption does not remove the presumed element
from the case but nevertheless requires the jury to find the presumed
element unless the defendant persuades the jury that such a finding is
unwarranted."

A conclusive presumption does more than merely shift the burden of
proof. The defendant can produce no amount of evidence to prevent the
jury from presuming the elemental fact if the prosecution proves the ba-
sic fact upon which a conclusive presumption depends. A conclusive pre-
sumption is, therefore, "an irrebuttable direction by the court to find [the
presumed element of the offense] once convinced of the facts triggering
the presumption.' 5 If the fact conclusively presumed is a necessary ele-
ment of the offense charged, the presumption conflicts with "the overrid-

28. 442 U.S. at 165.
29. Id. at 157.
30. Id. at 162-63.
31. Id. at 157-60.
32. Id. at 159-60.
33. 471 U.S. at 317.
34. Id. at 314 n.2.
35. 442 U.S. at 517.
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ing presumption of innocence with which the law endows the accused and
which extends to every element of the crime"36 and is unconstitutional. 37

A conclusive mandatory presumption on an element of the offense is,
therefore, always constitutionally defective. On the other hand, if a
mandatory presumption is rebuttable, its constitutionality may turn on
whether: (1) it can be rebutted merely by the production of 'some' evi-
dence, or (2) it can be rebutted only by some level of persuasion. We
turn, then, to the last of the three questions in this part of our analysis.

Is the rebuttable, mandatory presumption persuasion-shift-
ing or production-shifting? If a mandatory presumption shifts to the
defendant only the burden of producing 'some,' that is any, evidence to
rebut the presumption, it does not literally shift the burden of proof.
These presumptions are said to be production-shifting. The Supreme
Court has repeatedly refused to decide whether production-shifting pre-
sumptions run afoul of the Sandstrom rule."' If, however, the presump-
tion shifts to the defendant the burden of persuasion respecting any fact
that must be established to obtain a conviction, the device improperly
reduces the state's burden of proof, and is, therefore, just as infirm as a
conclusive presumption.89 Furthermore, even if the state courts have con-
strued a presumption as only production-shifting, if a reasonable juror
could interpret it as shifting the burden of persuasion, the instruction is
unconstitutional. 40 Finally, if it is not clear what quantum of proof is re-
quired to rebut the presumption and a reasonable juror could interpret
the quantum to be more than 'some' evidence, the instruction is
unconstitutional.

4

The brief review above categorizes the nature and validity of the four
inferential evidentiary devices as follows:

Permissive inference: A permissive inference permits the jury to in-
fer an elemental fact but does not require the jury to draw the inference.
It is constitutional if the inferred fact is more likely than not to flow from
the proven fact.

Conclusive, mandatory presumption: A conclusive, mandatory
presumption requires the jury to presume the elemental fact upon proof
of the basic fact and does not permit the defendant to rebut the pre-
sumption. It is always invalid if the presumption establishes a fact neces-
sary for commission of the offense because it eases the prosecution's bur-

36. Id. at 523 (quoting Morissette v. United States, 342 U.S. 246, 275 (1952)).
37. Id.
38. 471 U.S. at 314 n.3; 442 U.S. at 515; 442 U.S. at 158 n.16. See also Mullaney v.

Wilbur, 421 U.S. 684, 703 n.31 (1975).
39. 442 U.S. at 524; 471 U.S. at 315.
40. 442 U.S. at 524. See also 471 U.S. at 322 n.8.
41. 442 U.S. at 519.
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den of proof on that elemental fact.
Rebuttable, mandatory, persuasion-shifting presumption: A

rebuttable, mandatory, persuasion-shifting presumption requires the jury
to presume the elemental fact upon proof of the basic fact unless the de-
fendant rebuts the presumption by persuading the jury that the true facts
are contrary to the presumed fact. It is always invalid because it places
the burden of proof on the defendant.2

Rebuttable, mandatory, production-shifting presumption: A
rebuttable, mandatory, production-shifting presumption requires the jury
to presume the elemental fact upon proof of the basic fact but permits
the defendant to rebut the presumption merely by producing 'some' con-
tradictory evidence. The Supreme Court has not yet decided its validity
under Sandstrom; however, it must meet the 'rational connection' test.

B. Context and Harmlessness

If, under the analysis above, a court finds a mandatory presumption
defective because the mandatory presumption diminishes the prosecu-
tion's burden of proof, the resulting conviction still may not have to be
reversed because the court must resolve two other issues. First, if the de-
fective instruction, when read as a part of the whole charge, is explained
or neutralized by other instructions, namely, by its context, it will not be
deemed to ease the prosecution's burden of proof.'3 Second, according to
Rose, a Sandstrom error may be found harmless if a reviewing court, con-
sidering the entire record and not just the evidence relating to the pre-
sumed fact,"4 can say beyond a reasonable doubt that the evidence was so
dispositive that the jury would have found it unnecessary to rely on the
presumption.4

The context and harmless error issues can be added to the three ques-
tions asked in determining the nature of the device so that the Sand-
strom analysis includes the following five steps:

1. Is the evidentiary device permissive or mandatory?
a. If it is permissive, it is invalid only if it fails the 'rational
connection' test.
b. If it is mandatory, ask question 2.

42. Both the conclusive, mandatory presumption and the rebuttable, mandatory, persua-
sion-shifting presumption in theory must also meet the 'rational connection' requirement,
but even if they are rational, they run afoul of Winship. See In re Winship, 397 U.S. 358
(1980).

43. 471 U.S. at 325. Other instructions that merely contradict the offending one do not
cure a Sandstrom error. Id. at 322.

44. 106 S. Ct. at 3107.
45. Id.
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2. Is the mandatory presumption conclusive or rebuttable?
a. If it is conclusive, it is invalid under Sandstrom, so ask
question 4.

4
1

b. If it is rebuttable, ask question 3.

3. Is the mandatory, rebuttable presumption production-shifting or per-
suasion-shifting?

a. If it is only production-shifting, it may or may not be valid,
depending upon how the Supreme Court rules when it finally
decides this issue.
b. If it is, or can reasonably be understood to be, persuasion-
shifting, it is invalid under Sandstrom and Francis, so ask ques-
tion 4.

4. Is the mandatory presumption adequately explained by its context?
a. If yes, it is not reversible error because a reasonable juror
would not have based a verdict of guilty on the defective in-
struction. This ends the inquiry.
b. If no, ask question 5.

5. Is the mandatory presumption harmless beyond a reasonable doubt?
a. If yes, the conviction should be affirmed.
b. If no, the conviction should be reversed.

II. Sandstrom IN THE GEORGIA SUPREME COURT

Any discussion of the huge number of Sandstrom opinions rendered by
the Supreme Court of Georgia must acknowledge that there is substantial

inconsistency among them. Despite the inconsistency, the opinions dis-
close a general difficulty in understanding the problem the Sandstrom

rule is meant to cure and in applying the tests for determining whether
there has been a Sandstrom violation.

Two recent cases demonstrate the difficulty the Georgia Supreme Court
has had in understanding the nature of the Sandstrom problem. In Parks

v. State,47 defendant claimed error in an instruction by which the trial
judge had explained to the jury that "[i]mplied malice is an intention to
kill which is proven either by the act of killing itself, the surrounding

circumstances, or the absence of any provocation.'4 The majority cor-
rectly concluded that a reasonable juror could have construed this in-
struction as an irrebuttable direction to find the intent to kill if the state

46. The author assumes that the harmless error doctrine applies to conclusive presump-
tions, but Rose does not expressly bear out this assumption.

47. 254 Ga. 403, 330 S.E.2d 686 (1985).
48. Id. at 414, 330 S.E.2d at 696.
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proved either the act of killing or the absence of provocation.' This con-
struction relieved the state of its burden of proving malice beyond a rea-
sonable doubt.60 The majority's approach was to review the effect of the
instruction, not just its language, and invalidate it because it did exactly
what the Sandstrom rule was intended to prevent. By contrast, the dis-
sent put form over substance; it argued that "it needs to be stated, at the
outset, that this is not a 'presumption' case" 61 because the trial judge did
not use the word 'presumption' in the challenged instruction-"

In the second case, White v. State,s" the court held an instruction iden-
tical to the defective one in Francis v. Franklin" to be harmless error. A
four justice majority found that White, by claiming self-defense, admitted
the intent to shoot, thus admitting an intent to kill."' In other words,
because White intended to shoot, he is presumed to have intended to kill.
The dissent pointed out that one may shoot a pistol to wound, to
frighten, or to kill.5s Showing a clear understanding of the reasons under-
lying the Sandstrom rule, the dissent focused on the effect of the major-
ity opinion. "To hold that White's intent to kill was established by his
claim of self-defense under these facts is to presume by his act of shoot-
ing that he intended to kill, the very essence of the Sandstrom error it-
self.' 7 The majority had itself violated the Sandstrom rule by creating a
conclusive, mandatory presumption that anyone who shoots in self-de-
fense intends the death of his assailant.

A. The Nature of the Evidentiary Device

When the court has found an evidentiary device to be merely a permis-
sive inference, it has had no difficulty in applying the 'rational connec-
tion' test.'8 The problem the court has encountered, however, has been in

49. Id.
50. Id. at 415, 330 S.E.2d at 697.
51. Id. at 418, 330 S.E.2d at 699 (Weltner, J., dissenting).
52. Id.
53. 255 Ga. 731, 342 S.E.2d 304 (1986).
54. 471 U.S. 307 (1985).
55. 255 Ga. at 733, 342 S.E.2d at 306. The majority reached this conclusion despite an

Eleventh Circuit decision to the contrary in which that court observed that a claim of self-
defense does not admit an intent to kill because a person can shoot reactively or for the
purpose of frightening or wounding his assailant. Id. See Patterson v. Austin, 728 F.2d 1389,
1395-96 (11th Cir. 1984). White's conviction, therefore, is likely to be reversed in a federal
habeas corpus proceeding in which Patterson is a binding precedent.

56. 255 Ga. at 735, 342 S.E.2d at 307 (Gregory, J., dissenting).
57. Id.
58. For example, the court quite correctly found no rational connection between the ba-

sic fact that a certified letter had been returned undelivered and the presumed elemental
fact that the letter had been received. Hall v. State, 244 Ga. 86, 259 S.E.2d 41 (1979). It also
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identifying the nature of challenged evidentiary devices. The court's con-
fusion often has been due to two errors in its analytical approach. First, it
has failed to ask the three questions that make clear distinctions among
the four types of evidentiary devices. Second, it has intermingled what
should be separate considerations of the nature of the device itself, the
effect of other instructions in correcting an invalid device (namely, its
context), and the possibility that the error is harmless.

As the above discussion of United States Supreme Court decisions
demonstrates, presumptions and inferences come in four types: permis-
sive inferences; conclusive, mandatory presumptions; rebuttable,
mandatory, production-shifting presumptions; and rebuttable,
mandatory, persuasion-shifting presumptions. Although the Georgia court
has recognized the existence of each of these types of inferences and pre-
sumptions-although not necessarily by name-it has never clearly done
so in a single case. More often, the court has placed all presumptions into
two categories: permissive and mandatory.6 ' At other times, it has used
the two categories of conclusive and burden-shifting.6 0 The problem is
that, although these distinctions are valid in the abstract, they provide an
incomplete vehicle for evaluating all evidentiary devices for Sandstrom
error.

Is the device permissive or mandatory? With some rather per-
plexing exceptions, the court has done a commendable job in answering
this first question. In its first major Sandstrom case, the court in Skrine
v. States1 said that the "presumption presented in Sandstrom. . . could
have been interpreted by reasonable jurors as either conclusive or bur-
den-shifting. '0 2 The court's focus was only on the two types of eviden-
tiary devices that the United States Supreme Court had found objection-
able. Since these two categories are both mandatory, it can be inferred
that the court realized there was no prohibition against permissive
inferences.

In Williamson v. State 3 the court expressly made the permissive/
mandatory distinction. Later cases frequently have quoted Williamson's
definition of a permissive presumption as "one which 'allows-but does
not require-the trier of fact to infer the [ultimate] fact from proof by

found irrational the inference that a man was necessarily the head of the household and,
therefore, presumptively in possession of all of its contents even though other persons lived
in the household. Knighton v. State, 248 Ga. 199, 282 S.E.2d 102 (1981).

59. See, e.g., Williamson v. State, 248 Ga. 47, 281 S.E.2d 512 (1981).
60. See, e.g., Skrine v. State, 244 Ga. 520, 260 S.E.2d 900 (1979).
61. 244 Ga. 520, 260 S.E.2d 900 (1979).
62. Id. at 521, 260 S.E.2d at 901. See also Hosch v. State, 246 Ga. 417, 271 S.E.2d 817

(1980).
63. 248 Ga. 47, 281 SE.2d 512 (1981).
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the prosecution of the basic [fact)'"" and a mandatory presumption as
one which "'tells the trier that he or they must find the [ultimate] fact
upon proof of the basic fact.'"" In the same vein, the court recently has
begun to use Francis terminology, drawing a distinction between
'mandatory rebuttable presumption' and "a permissive inference that
suggests a conclusion . . . but . . . does not require"" one. And even
before Francis, the Georgia Supreme Court, time and again, chastened
trial courts to avoid language that directed a specific conclusion, such as,
'the law presumes,' rather than 'you may infer.' 7

The Georgia cases on the permissive/mandatory distinction are not
without their shortfalls. In Wilson v. Zant," for example, is the following
interpretation of the Sandstrom decision:

In Sandstrom, the Supreme Court held that the charge. . was uncon-
stitutional because the jury may have interpreted the presumption as ei-
ther mandatory (as opposed to permissive) or as shifting the burden of
persuasion on the issue of intent to the defendant .... Thus, under
Sandstrom, two inquiries must be made: (1) is the challenged presump-
tion mandatory or permissive; and (2) even if the presumption is merely
permissive, does it shift the burden of persuasion to the defendant on an
element of the crime charged."

The court was correct in focusing on the permissive/mandatory dichot-
omy as one issue to be resolved under Sandstrom. The court, however,
misapplied Sandstrom by inquiring whether a permissive presumption is
burden-shifting. The court's own definitions of permissive inferences and
mandatory presumptions in Williamson70 underscore the error: only
mandatory presumptions can be burden-shifting. If an evidentiary device
is merely permissive, it will never be considered burden-shifting. As will
be seen below, the court's failure in Wilson to distinguish between per-
missive inferences and burden-shifting presumptions reflects a more basic
failure to distinguish among 'conclusive,' 'mandatory,' 'rebuttable,' and
'burden-shifting' presumptions.

Is the mandatory presumption conclusive or rebuttable? It is
with this second question that the Georgia Supreme Court has had the
most difficulty. The problem lies in the incorrect use of the basic labels

64. Id. at 54, 281 S.E.2d at 518 (quoting Ulster County, 442 U.S. at 157).
65. Id. (emphasis in original).
66. Flynn v. State, 255 Ga. 415, 416, 339 S.E.2d 259, 261 (1986). See also Lingerfelt v.

State, 255 Ga. 180, 181, 336 S.E.2d 250, 252 (1985) (holding that a presumption is
mandatory, an inference permissive).

67. See, e.g., Trenor v. State, 252 Ga. 264, 265, 313 S.E.2d 482, 484 (1984).
68. 249 Ga. 373, 290 S.E.2d 442, cert. denied, 459 U.S. 1092 (1982).
69. 249 Ga. at 380-81, 290 S.E.2d at 449.
70. 248 Ga. at 47, 281 S.E.2d at 512.
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for evidentiary devices. To understand how the cases have confused the
different types of inferences and presumptions, one should have firmly in
mind what distinguishes one type of presumption from another. For ex-
ample, both conclusive and rebuttable presumptions are mandatory;
therefore, to categorize presumptions as either mandatory or rebuttable is
incorrect. If rebuttable presumptions were not also mandatory, there
would be no need to rebut them. Likewise, the reader should note that a
conclusive presumption is not burden-shifting. Since the ultimate fact
must be presumed, there is nothing the defendant can do to overcome the
presumption. The burden is not shifted to the defendant; it is merely
lifted from the prosecution. On the other hand, a mandatory rebuttable
presumption is always burden-shifting. Since the ultimate fact must be
presumed unless the defendant rebuts it, rebuttable presumptions obvi-
ously put some burden on the defendant to defeat the presumption.

The Georgia court's mislabeling of the different types of mandatory
presumptions had its origins in the court's earliest Sandstrom decisions,
which were correct on their facts but too imprecise for later applications.
For example, in its brief 1979 decision in Skrine, the court characterized
Sandstrom as prohibiting presumptions that are "either conclusive or
burden-shifting."7 1 The next year, in Franklin, the court used the same
two categories in evaluating the instruction quoted at the beginning of
this Article.72 Again indicating that the presumption in Sandstrom "was
found to be unconstitutionally defective because the jury may have inter-
preted it as being conclusive or as shifting the burden of persuasion as to
intent to the defendant,"'8 the court incorrectly decided that the Frank-
lin presumption was neither conclusive nor burden-shifting because the
trial judge had informed the jury that the presumption was rebuttable.74

As we have seen, the mere fact that the defendant could rebut the pre-
sumption indicates that some burden was shifted to the defendant. It was
incorrect, therefore, to find that the presumption was not burden-shifting
because it was rebuttable.

The 1980 per curiam opinion in Hosch v. State'7 the highwater mark
in the Georgia Supreme Court's efforts to apply Sandstrom, repeated the
view that Sandstrom was concerned with presumptions that were either
conclusive or persuasion-shifting.'0 In Hosch, the court found one of the
challenged instructions "not conclusive""1 because it included language

71. 244 Ga. at 521, 260 S.E.2d at 901.
72. See supra text accompanying note 62.
73. 245 Ga. at 154, 263 S.E.2d at 674.
74. Id.
75. 246 Ga. 417, 271 S.E.2d 817 (1980).
76. Id. at 419, 271 S.E.2d at 819.
77. Id.
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that it could be rebutted.7 8 The question then became, said the court,
"whether the charge could have been interpreted by a reasonable jury as
burden-shifting, i.e., as directing a finding of intent absent proof by the
defendant to the contrary by a quantum of proof greater than 'some' evi-
dence. 17 9 Although the court found that the instruction was saved by its
context,80 it correctly held a second presumption unconstitutional because
it was not expressly rebuttable and a juror, therefore, could have con-
strued it as either conclusive or burden-shifting.81 In Knighton v. State,8 2

however, the court held that: "[slince the trial judge did not charge the
jury that the complained-of presumption is rebuttable, the jury could
have interpreted the presumption as mandatory. 8

3 The error in
Knighton is this: it appears to say that a presumption is mandatory only
if it cannot be rebutted. If a presumption cannot be rebutted, it is conclu-
sive. Of course, it is, as the court said, mandatory-but it would also be
mandatory if it could be rebutted.

Continuing Knighton's departure from the appropriate categorization
of presumptions, the court in Wilson interpreted Sandstrom as invalidat-
ing presumptions that were either mandatory or burden-shifting.' This
distinction ignores the fact that burden-shifting presumptions are
mandatory. A comparison of Wilson with the court's earliest Sandstrom
decisions shows that the court in Wilson substituted the word
'mandatory' where it had used 'conclusive' in Skrine. For example, in
Skrine, the court summarized Sandstrom as precluding presumptions
that are either conclusive or burden-shifting,ss whereas Wilson focused
on presumptions that were either mandatory or burden-shifting.8 The
court in Wilson, therefore, erroneously equated mandatory presumptions
with conclusive presumptions. It is true that a conclusive presumption is
mandatory; it is not true, however, that all mandatory presumptions are
conclusive because some mandatory presumptions may be rebutted.

The Knighton and Wilson opinions are the best examples of the two
most common errors in the court's Sandstrom analysis. In Knighton the
error was in suggesting that if a presumption is rebuttable, it is not

78. Id.
79. Id. at 420, 271 S.E.2d at 819 (quoting Sandstrom, 442 U.S. at 517). The court seems

to have believed that Sandstrom did not find fault with presumptions that could be rebut-
ted merely by the production of 'some' evidence.

80. Id. at 419-20, 271 S.E.2d at 819-20.
81. Id. at 420-21, 271 S.E.2d at 820.
82. 248 Ga. 199, 282 S.E.2d 102 (1981).
83. Id. at 199, 282 S.E.2d at 103.
84. 249 Ga. at 380-81, 290 S.E.2d at 449.

85. See supra text accompanying note 61.
86. 249 Ga. at 380-84, 290 S.E.2d at 449-51.
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mandatory.87  This suggestion ignores the existence of rebuttable,
mandatory presumptions. The error in Wilson was in implicitly finding
that mandatory presumptions are necessarily conclusive and that
mandatory presumptions are not burden-shifting.

Even after the United States Supreme Court's new guidance in Francis,
the Georgia court has not rectified the deficiencies in its pre-Francis deci-
sions. It reluctantly attempted to fall in line with the federal decisions in
Williams v. Kemp,88 and it did, in summarizing Francis, recognize the
existence of presumptions that are both mandatory and rebuttable;"'
however, the court also characterized Sandstrom as invalidating "an ir-
rebuttable direction by the court"'" because it "would constitute a
mandatory or conclusive presumption."'91 Until the Georgia Supreme
Court expressly acknowledges that, first, mandatory does not necessarily
mean conclusive; second, a mandatory presumption may be rebuttable;
and third, if a mandatory presumption is rebuttable, it is nevertheless
burden-shifting, trial judges and lawyers will be without adequate guid-
ance when preparing instructions containing evidentiary devices.

Is the rebuttable, mandatory, presumption persuasion-shift-
ing or production-shifting? This question has given the Georgia court
less trouble, primarily because it is seldom the issue. Few instructions are
couched in terms that permit the rebuttal of a presumption merely by the
production of 'some' evidence. When in the future the court is confronted
with such an instruction, however, it should acknowledge that the consti-
tutionality of merely production-shifting presumptions has not yet been
determined by the United States Supreme Court." In Williams, the
Georgia court incorrectly asserted that Sandstrom "indicated that it
would not be constitutionally impermissible merely to require the defend-
ant to come forward with some evidence contrary to the presumption, i.e.,
to place on the defendant a burden of producing evidence or a burden of
production.""3

B. Context

In its earliest decisions, the Georgia Supreme Court recognized that a

87. The court made the same mistake in Godfrey v. Francis, 251 Ga. 652, 308 S.E.2d 806,
cert. denied, 466 U.S. 945 (1984), vacated, 613 F. Supp. 747 (N.D. Ga. 1985).

88. 255 Ga. 380, 318 S.E.2d 669, cert. denied, 106 S. Ct. 3341 (1986).
89. 255 Ga. at 384-85, 338 S.E.2d at 673. See also Johnson v. State, 249 Ga. 621, 624, 292

S.E.2d 696, 700 (1982) (Weltner, J., recognizing that a rebuttable presumption may be bur-
den-shifting).

90. 255 Ga. at 381, 338 S.E.2d at 670.
91. Id.
92. See supra note 38.
93. 255 Ga. at 381, 338 S.E.2d at 670.
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defective instruction could be saved by other valid ones. Most of the time,
the court merely combined its evaluation of the offending instruction it-
self with its meaning in context to find that the challenged instruction
was not defective. 4 Although its early decisions found defective instruc-
tions to be cured by merely contradictory ones,95 the court recently has
held that correct, but contradictory, instructions are not a cure for those
that are unconstitutional.'

C. Harmlessness

Despite its decision in White v. State,7 the court has usually followed
the harmless error rules for Sandstrom issues that the United States
Court of Appeals for the Eleventh Circuit has laid down. The Eleventh
Circuit established the test, which the Georgia Supreme Court has
adopted,98 that an appellate court will not find a Sandstrom violation
harmless unless, first, the offending instruction addressed an element of
the offense not contested by the accused, or second, the evidence of guilt
on that issue was overwhelming." The validity of both the Eleventh Cir-
cuit and the Georgia harmless-error tests is now in substantial doubt be-
cause of the United States Supreme Court's action in Rose. There the
Supreme Court held that harmlessness does not turn on only the issue on
which the error bore, but upon a consideration of the entire record.100

III. CONCLUSION

The Georgia cases reflect an inconsistent record of dealing with Sand-
strom errors. Most of the difficulties will be overcome, however, if the
Georgia Supreme Court will expressly recognize the existence of, and the
rules governing, the four distinct types of evidentiary devices. The best
means to this end is for the court, in each case, to go through the pains-
taking analysis mandated by Ulster County, Sandstrom, Francis, and
Rose, as summarized in this Article.

94. See, e.g., Franklin, 245 Ga. 141, 263 S.E.2d 666; State v. Rose, 249 Ga. 631, 292
S.E.2d 681 (1982). This approach skips over the Francis procedure of first evaluating the
complained of instruction 'in isolation.'

95. See, e.g., Franklin, 245 Ga. 141, 263 S.E.2d 666; Rose, 249 Ga. at 631, 292 S.E.2d at
681; Wilson v. Jones, 251 Ga. 23, 302 S.E.2d 546 (1983).

96. Parks v. State, 254 Ga. 403, 414, 330 S.E.2d 686, 696 (1985) (citing Sandstrom, 442
U.S. at 526).

97. 255 Ga. 731, 342 S.E.2d 304 (1986). See supra text accompanying notes 53-57.
98. See, e.g., Parker v. Pace, 254 Ga. 634, 331 S.E.2d 546 (1985).
99. Davis v. Kemp, 752 F.2d 1515, 1521 (11th Cir.), cert. denied, 105 S. Ct. 2689 (1985).
100. 106 S. Ct. at 3105-07.
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